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NOTABLE CASE LAW 
Company Law 

1. Is Banking Companies (Acquisition and Transfer of Undertakings) Act (22 of 1969) 

valid? (No) aIB 1970 S 0 56i. PL A " 

Constitutional Law 

2. Are Arts. 19(l)(f) and 31(2) of the Constitution mutually exclusive? Should acquisi- 

tion satisfy requirements of both the articles ? (Yes) AIB 1970 S 0 561, Pt D I 

NOMINAL TABLE 

Gurubaxani, T. M. v. Union of Rustom Cavasjee Cooper v. Union 

India: See S C 564 (C N 122) of India . S C 564 (C N 122) 

SUBJECT INDEX 


Air Corporations Act (27 of 1953) 

“Undertaking” — Meaning of 

SedSC 564J (C N 122) 

Banking Companies’C Acquisition" and Trans- 
fer of Undertakings) Act (22 of 1969) 

Pre.— Company and its share-holders 

— Infringement of fundamental rights — 
Distinction — See S C 564A (C N 122) 

Pre. — Article 305 of Constitution 

applies and not Arts. 301 and 302 

S C 564L (C N 122) 

Ss. 1 (2), 29 — Retrospective operation 

of Act — Does- not violate Art. 31 (2) of 
the Constitution S C 5641 (C N 122) 

Ss. 2 (d), 15 (2)— Violation of Art. 14. 

Constitution'of India S C 564F (C N 122) 

Ss. 4, 5, 68, Sch. II — Compensation 

— Valuation of cash and secret reserve — 
Held that the Act adopted irrelevant prin- 
ciple by omitting important items — Act 
struck down as contravening Art. 31 (2) 

SC 564G (CN 122) 

Ss. 5, 15 (2) (e) — Act is not ultra vires 

the powers of Parliament 

SC 564C (C N 122) 

Ss. 5, 6, 15 — Restrictions held not 

reasonable within meaning of the first 
limb of Art. 19 (6), Constitution of India 

SC 564E (C N 122) 

S. 5— See S C 564G (C N 122) 

S. 5 — “Undertaking” — Meaning of — 

See Words and Phrases — “Undertaking” 

S C 564J (C N 122) 
S. 6 — Violation of Art. 19 of Consti- 
tution of India — See SC 564E (CN 122) 

S, 11 — Section does not suffer from 

excessive delegation S C 564K (C N 122) 
S. 15 — Violation of Art. 19, Constitu- 
tion of India — See SC 564E (C N 122) 

S. 15 (2) — Class legislation — Violation 

of Art. 14, Constitution of India See 
SC 564F (CN 122) 

S. 15 (2) (e) — Act is not ultra vires 

the powers of Parliament — 

See SC 564C (CN 122) 

S. 29 — Retrospective operation of 

Act — Does not violate Art. 31 (2) of the 
Constitution— See S C 5641 (C N 122) 

S. 68— See S C 564G (CN 122) 

Sch. II — Compensation— Valuation of 

cash and secret reserve — Held that the 


Banking Companies (Acquisition and Trans- 
fer of Undertakings) Act (contd.) 

Act adopted irrelevant principle by omit- 
ting important items — Act struck down 
as contravening Art, 31 (2) of the Consti- 
tution — See S C 564G (C N 122) 

Banking Companies (Acquisition and Trans. 

fer of Undertakings) Ordinance (8 of 19B9) 
Preamble — Company and its share- 
holders — Infringement of fundamental 
rights— Distinction — 

See S C 564A (C N 122) - 

Preamble — President’s power to issue 

Ordinance — Satisfaction of President- 
See S C 564B (C N 122) 

Banking Regulation Act (10 of 1949) 

S. 5 (b) — See Banking Companies 

(Acquisition and Transfer of Undertakings) 
Act (22 of 1969), S. 5 S C 664C (C N 122 „ 

S, 14A —“Undertaking” — Meaning or ) 

— See Words and Phrases — “Undertaking" 

S C 564J (C N 122) 
Civil Procedure Code (5 of 1908) 

Preamble — Retrospective operation 

of expropriation statutes — Does not vio- 
late Art. 31 (2) of the Constitution — 

See S C 5641 (C N 122) 

Companies Act (1 of 1956) 

S. 34 — Company and its shareholders 

— Infringement of fundamental rights — 
Distinction— See S C 564A (C N 122) 

S. 41— See S C 564A (C N 122) 

S. 125 (4) (f)— “Undertaking”— Mean- 

ing of— See S C 564J (CN 122) 

S. 293 — “Undertaking” — Meaning of 

— See S C -5641 (CN 122) 

S. 394 — “Undertaking” — Meaning 

of— See S C 564J (C N 122) 

Constitution of India 

Arts. 14. 19, 31 and 32 — Company 

and its shareholders — Infringement of . 
fundamental rights — Distinction 

S C 564A (C N 122) ' 

Art. 14 — Class legislation — Validity 

— Test for valid classification — • 

SeeS C564F (CN 122) 

Art. 14 — Section 11 of Act 22 of 1969 

does not suffer from excessive delegation 

— See S C 564K (C N 122) 

^Art. 19 — Company and its share- 
holders — Banking company taken over by 


COMMENCEMENT OF AN ACT OF PARLIAMENT 

(or its pronsion) 


Assam Beorganisation (Meghalaya) Act, 1969 
(55 o£ 1969), S. 1 (2) — Enforcement dale 
under — 12-1-1970 appointed as tlie date 
on which provisions of Ss. 2 and 3 of 
the said Act shall come into force. Gaz. 
of liidia, 12-1-1970. .Pt.. II S. 3 (i), Ext. 
p. 17 

Assam Reorganisation (Meghalaya) Act, 1969 
(55 of 1969), S. 1 (2) — Appointment of 
enforcement date — 30-1-1970 appointed 
as the date on which Ss. 11, 12, 13, 16, 
17, 28, 29, 62, .73 and 77 of llie said Act 
shall come into force, Gaz. of India, 30-1- 
1970, Pt. II-S. 3 (ii), Ext. p. 37 

Assam Reorgam'sation (Meghalaya) Act, 1969 
(55 of 1969), S. 2 (a) — - Appointment date 
under — 2-4-1970 appointed as the date 
for formation of autonomous State of 
Meghalaya. Gaz. of India, 12-1-1970, Pt. 
II-S. 3 (i). Ext. p. 18 


Beedi and Cigar Workers (Conditions of 
Employment)' Act, 1966 (32 of 1966), 
S. 1 (3) — Appointed date under — 10-^ 
1970 appointecl as the date on which S. 8 
of said Act shall come into force in State 
of Orissa. Ori. Gaz.; 9-2-1970, Ext. (No. 
194) 

Punjab Legislative Council (Abolition) Act, 
1969 (46 of 1969), S. 1 (2) — Appoint- 
ment of enforcement date — 7-1-1970 ap- 
pointed as tlie date on which provisions of 
the said Act shall come into force. Gaz. of 
India, 7-1-1970, Pt. II-S. 3 (i). Ext. p. 13. 

Union Ten-itories (Separation of Judicial and 
Executive Functions) Act, 1969 (19 of 
1969) S. 1 (3) — Appointment of date 
under — 1-3-1970 appointed as the date 
on which the said Act shall come into 
force, in all the areas of the Union Terri- 
toiy of Laccadive, Minicay and Amindivi 
Islands, Gaz. of India, 29-1-1970, Pt. II 
S. 3 (ii). Ext. p. 169 


NOTABLE 

Constitutional Law 

1. Whether Public Employment (Require- 

ment as to Residence) Act (1957), S. 3 
so far as relates to Telangana and R. 3 
of A. P. Pubhc Employrnent (Require- 
ment as to Residence) Rules, 1959 are 
ultra vires Art. 16 (3) of tlie Constitu- 
tion? (Yes) 

AIR 1970 SC 422 

Court-fee 

2. Whether the defendant appealing against 

final decree passed against him in a suit 
for account should pay ad valorem 
Court-fee on the amount of decree deter- 
mined after accounting? (Yes) 

AIR 1970 All 197(FB) 


CASE LAW 

' Hindu Succession Act 

3. "Whetlier the Asami right acquired by 

Hindu widow under U. P. Zamindari 
Abolition and Land Reforms Act, be- 
come Bhumidari right upon passing of 
the Hindu Succession Act, by virtue of 
S. 14 of tlie latter Act? (No) 

AIR 1970 All 238 
Panchayats 

4. Are the provisions of Ss. 96 and 97 of 

Kerala Panchayats Act 1960 invalid? 
(Yes) 

AIR 1970 Ker 88 (Pt. B) 


NOMINAL TABLE 


A. M. S. and Brothers v. Union 
Territory of Pondicherry 
, Mad 152 (C N 40) 

Abhoy Pada Roy v. Excise Com- 
missioner, West Bengal 
. , . , , Cal 161 (C N 28) 

Ad Lai Shiv Lai v. State 
of Punjab Punj 189 (C N 25) (FB) 

Agra Electric Supply Co. Ltd. 

V. Alladin SC 512 (C N 112) 

Ainar Bahadur Thapa v. Abdul 

Hai Assam 59 (G N 12) (FB) 

Ama Stores v. Collector of 

Madras Mad 148 (C N 39) 

(April) 1970 Indexes/1 


Asharfi Lai v. Firm Thakur Pd. 

Kishori Lai ^ All 197 (C N 28) (FB) 
Asiatic Society’s Employees Union 

V. Asiatic Society Cal 170 (C N 27) 
Bakshi Raghunath v. Custodian 

General J and K 50 (C N 18) (FB) 

Baldevdas Shivlal v. Filmistan' 

Distributors (India) Pvt. Ltd. 

SC 406 (C N 89) 
Balkishun Sao v. Munno Khan 

Pat 107 (C N 17) 
Ballcrishna Bihari Lai v. Board of 
Revenue M. P. 

Madh Pra 74 (C N 18) (FB) 



2 NOMINAL TABLE, 

Banchchanidhi Patnaik v. State 

of Orissa Orissa 56 (C N 26) 

Banwarilal Boid v. P. Neela- 

kantham Orissa 53 (C N 24) 

Bayya Pitchaiah v. State of 
Andlrra Pradesh 

Andh Pra 146 (C N 20) (FB) 
Behari Lai v. Keshri Nandan 

All 201 (G N 30) (FB) 
Bennet Coleman and Co. Pvt. 

Ltd. V. Punya Priya Das Gupta 

SC 426 (C N 94) 
Bhikari Behara v. Sm. Dhana- 

patie Bentia Cal 176 (C N 29) 

Bijai Narain Singh v. State of 

Uttar Pradesh All 241 (C N 40) 

Bommon Behram N. v. Govern- 
ment of Mysore Mys 89 (C N 23) 

Burhanuddin Hussain v. State of 
Andhra Pradesh 

Andh Pra 137 (C N 18) 

Central Bank of India Ltd., 

Bombay-1 v. V. Gopinathan 
Nair Ker 74 (C N 16) 

Chacko M. C. v. State Bank 
of Travancore SC 504 (C N 110) 

Charla Poulose Koovapally 
Kattayil v. K. P. Sathiavan 
Nair Ker 94 (C N 19) 

Chitranian Manilal Shah v. Mane 
Patil Guj 67 (C N 11) 

City Municipal Council, Manga- 
lore v. Frederick Pais etc. 

SC 417 (C N 92) 
Commissioner of Income Tax, 

Maias V. M. K. K. R. Muthu- 
karuppan Chettiar SC 486 (C N 106) 

Commissioner of Income-tax, West 
Bengal I v. India Discount Co., 

Ltd. SC 410 (C N 90) 

Dadarao Kashiram v. State of 

Maharashtra Bom 144 (C N 26) 

Darbari Kamar v. State 

Orissa 54 (C N 25) 
Daya Bai v. Badri Narain 

Raj 67 (C N 12) 
Dehari Rohtas Light Rly. Co. Ltd. 

V. Union of India 

Pat 109 (C N 18) 
Delhi Transport Undertaking v. 

Zamindar, Motor Transport Co. 

(P) SC 466 (C N 102) 

Dhapai v. Dalla AU 206 (C N 31) 

Executive Officer, Elavally Panchayat 

v. Smt, Rosa Ker 88 (C N 18) 

Gitabai Sriniwas v. Dayaram 

Shankar Bom 160 (C N 28) 

Gopalan Nair S. v. State of Kerala 

Ker 70 (C N 15) 
Gopinath Das v. Alekh Sahu 

Orissa 50 (G N 23) 
Gordon G. Mrs. v. Administrator 

General, U. P. All 224 (G N 35) (FB) 
Goswami B. G. v. State 

Delhi 95 (G N 21) 
Gujar R. J. v. Jamnadas Gopalji 

Bom 135 (C N 24) 
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Gulabbhai Vallabhbai Desai v. 

H. A. Khan Goa 59 (C N 12) 

Gurbux Singh v. Bishan Dass 
‘Chela’ Kaul Dass 

Punj 182 (C N 24} 

Harcharan Singh Premi v. 

Officer Commanding Army Mili- 
tary Hospital, Madras-16 

Mad 176 (C N 44) 
Harbans Singh v. Custodian of 
Evacuee Property ‘P’ Block 
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Hargovind v. Aziz Ahmad Khan 
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Haripada Moitra v. President, 
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Hem Chandra Sarkar v. Jyoti Bala 
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Ibrahim Kunju A. v. State of Kerala 

Ker 65 (C N 14} 

Jagpalsingh Sajjansingh v. Digam- 
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Kalanka Devi Sansthan v. Maha- 
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Kanisetti Audilaxamana Rao v. 

Attipalli Raghurami Reddi (died) 
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Kesireddi Appala Swamy v. Special 
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Kewal Krishan v. Khazan Singh 
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Kewal Krishan v. Shiv Kumar 
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Krishnamurthy M. v. State of 
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Lennart Schussler v. Director 
of Enforcement 

SC 549 (C N 121) 


3 


NOMINAL TABLE, 

Madan Raj Bhandari v. State of 

Rajasthan SC 436 (C N 95) 

Madhao Narayan v. Ragho Niloo 

Bom 132 (C N 22) 
Madras Motor and General Insu- 
rance Co., Ltd. V. Commissioner of 
Income Tax Mad 133 (C N 35) 

Maganti Subrahmanyam (dead) v. 

State of Andhra Pradesh 

SC 403 (C N 88) 

Mahadeb v. Adhir Kumar 

Cal 169 (C N 26) 
Maharaja Bhagwatsin^ of Udaipur 
V. Maharana Bhopm Electric 
Supply Co., Ltd. 

Raj 72 (G N 15) 
Mahendra Prasad Singh v. State 
of Bihar 

Pat 102 (C N 15) 

Mallanna v. Eramma 

Mys 84 (C N 21) 
Maniram Gunju v. State of Assam 

Assam 49 (C N 10) 
Manmatha Bhattacharjee v. 

Union Territory of Tripura 

Tripura 19 (C N 3) 
Manohar Lai Ganeshi Lai v. 

Ganeshi Ram Polila Ram 

Punj 152 (C N 21) 
Maud Tea and Seed Co., Ltd. v. 

Agricultirral Income Tax Officer 
Shillong Assam 61 (C N 13) (FB) 

Maurya B. P, v. Prakash Vir 
Shastri SC 522 (C N 114) 

Mela Ram v. Senior Superintendent 
of Post Office, Agra Division 

All 234 (C N 37) 
Mithila Saran Singh v. Nihora 
Singh Pat 97 (C N 13) 

Mohan Singh v. Roshan Lai 

Delhi 88 (C N 19) 
Multanmal" Chempalal, Bellary 
V. C. P. Shah and Co., Bombay 

Mys 106 (G N 20) 
Municipal Committee, Jullundur 
City V. Romesh Saggi 

Punj 137 (G N 20) 
Munilal Ramdayal v. Income Tax 
Officer, Baripada 

Orissa 58 (C N 27) 
Nanak Chand v. Chandra Kishore 

Aggarwal SC 446 (C N 98) 

Narasimha Rao A. V. S. v. State of 

Andhra Pradesh SC 422 (C N 93) 

Narayan Das v. Deputy Com- 
missioner of Darrang Tezpur 

Assam 57 (C N 11) 

Nathulal v. Phoolchand 

, SC 546 (C N 120) 

Nathu Prasad v. Ranchhod Prasad 

, SC 483 (C N 105) 

Nathuram Arjun v. Siyasharan 

Haiprasad Madh Pra 79 (C N 19) 

New Victoria Mflls Co. v. Presiding Officer, 
Labour Court AU 210 (C N 32) 

Nilambar Roy v. Durga Charan 

Saha Roy Tripura 24 (C N 4) 


A. I. R. 1970 APRIL 

Nimmakayala Audi Narayanamma 
V. State of Andhra Pradesh 

Andh Pra 119 (C N 14) 

Ogeti Pedda Ranganna v. Zaleka 

Bee Andii Pra 124 (C N 15) 

Padmaraja Setty D. v. Gyana- 

chandrappa Mys 87 (G N 22) 

Patna Electric Supply Co. Ltd. 

V. Patna Municipm Corporation 

SC 491 (C N 108) 
Peerukannu Shahul Hameed v. 

Osanaru Pillai Ahammed Kannu 

Ker 81 (C N 17) 
Phoolchand Narendra Kumar 
V. State of Madhya Pradesh 

Madh Pra 70 (C N 17) 
Pilliali and Sons K. Y. v. Commissioner 
of Income-tax, Mysore 

Mys 110 (C N 28) 

Poovamma v. Sumathi 

Mys 81 (G N 20) 
Prabhudas Kalyanji Adhia v. 

State Bom 134 (C N 23) 

Prema Devi Smt. v. Joint Director 
of Consolidation (Head quarter) 
at Gorakhpur Camp 

All 238 (C N 39) 
Purshottamdass Bangur v. Commis- 
sioner of Income-tax, Rajasthan 

Raj 70 (C N 14) 
Quazi Mir Shariyat Ali v. State 

of Mysore Mys 112 (C N 29) 

Rabindra Kumar v. Smt. Prativa 

Tripura 30 (C N 6) 
Rabindra Nath Bose v. Union of 
India SC 470 (C N 103) 

Radheshyam Mohanlal Kaitan v. 
Maharashtra Revenue Tribunal 
Nagpur Bom 138 (C N 25) 

Raghavendra Kalmeshwar v. 

Siwaya Basya Mys 108 (C N 27) 

Raghuvir Singh v. Raghubir 

Singh Kushwaha SC 442 (C N 97) 

Raja Pullaiah N. v. Dy. Com- 
mercial Tax Officer, Kumool 

Andh Pra 125 (C N 16) 
Rajeshwar Dayal v. Padam Kumar 

Kothari Raj 77 (C N 16) 

Ramakanta Mohanty v. Divisional 
Forest Officer, Athgarh, Divi- 
sion Orissa 49 (C N 22) 

Ramappa B. S. v. B. Monappa 

Mad 156 (C N 42) 
Ramchand v. Thakur Janki Balla- 
bhji Maharaj 

SC 532 (C N 116) 
Ramchand Maroti Mandwale v. 

Malkapur Municipal Coimcil 

Bom 154 (C N 27) 
Ramchandra Shukla v. Shree 

Mahadeoji SC 458 (C N 101) 

Ram Copal v. Surendra Kumar 

All 221 (C N 34) 
Ranganatha Reddiar K. v. State 

of Kerala SC 520 (C N 113) 

Rayala Corporation (P) Ltd. v. 

Director of Enforcement, New 

Delhi SC 494 (C N 109) 



4 NOMINAL TABLE, 

Registrar, Judicial Commissioner’s 
Court V. Fr. Sebastiao Francisco 
Xavier dos Remedious Manteiro 

Goa 56 (C N 11) 

Rewati Raman Sharma v. Jamshedpur 
Notified Area Committee 

Pat 104 (C N 16) 
Sadananda Patnaik v. Vice Chan- 
cellor. Berhampur University 

Orissa 63 (G N 28) 
Saleh Bros. v. K. Raiendran 

Mad 165 (C N 43) 
Shambhu Mada v. Rama Ishwar 

Mys 97 (C N 24) 
Shanker Jayaram v. State of 
Maharashtra 

Bom 117 (C N 19) 
Sheikh Abdual Sattar v. Union of 

India SC 479 (C N 104) 

Sheikh Mohammed Sayeed v. 

Assistant Collectaor of Customs 
for Preventive (1) 

Cal 134 (C N 21) 
Sheo Nath v. State of Uttar Pradesh 

SC 535 (C N 117) 
Shib Kumar Dutta v. Appellate 
Sub-Committee of the State Trans- 
port Authority W. B. 

Cal 174 (C N 28) 
Shivagonda Subraigonda v. Rudra- 
gonda Bhimagonda 

SC 453 (C N 100) 
Sita Ram v. Govinda Raj 68 (C N 13) 
Southam Chemical Works v. Mohamed 
Husein Fakruddin Maniar 

Bom 128 (C N 21) 
Sreeramulu P. v. State of Andlira 

Pradesh Andh Pra 114 (G N 13) 

State V. Golam Rasul Cal 162 (C N 24) 
State V. Jagdish B. Rau 

Goa 54 (G N 10) 


A. I. R. 1970 APRIL 

State V. Naguesh G. Shet Goveukar 

Goa 49 (C N 9) 

State of Madras v. K. A. Joseph 

Mad 155 (C N 41) 
State of Maharashtra v. Dinkarrao 
Narayanrao Deshmukh 

Bom 115 (C N 18) 
Slate of Naga Land v. G. Vasantha 

SC 537, (C N 118) 

State of U. P. V. Janni 

AU 235 (C N 38) 

Svvami Prasad v. Hargovind Sahai 

All 251 (C N 41) (FB) 
Superintendent and Remembrancer 
of Legal Affairs, West Bengal v. 

Prohlad Agarvvalla 

Cal 167 (C N 25) 

Tamilnad Press Workers Union v. 

State of Madras 

Mad 145 (C N 38) 
Tandon B. D. v. State of U, P. 

All 215 (C N 33) 

Thakur Dayal Rai v. Bishundeo Rai 

Pat 100 (C N 14) 
Thibhuban Parkash Nayyar v. 

Union of India 

SC 540 (C N 119) 
Union of India v. Hem Chandra 

AU 228 (C N 36) 
Unique Motors and General 
Insurance Co. v. S. K. Vaiyapuri 

Delhi 90 (C N 20) (FB) 
Veeraswamy v. Jangammayya 

Andhra Pra 153 (C N 21) 
Venkataraman T. G. v. State of 
Madras 

SC 508 (C N 111) 
Washdev Singh Biji v. Union of 

India Delhi 85 (C N 18) 

Works Manager, Central Rly. Work- 
shop, Jhansi v. Vishwanath 

SC 488 (C N 107) 


SUBJECT INDEX 


ADMINISTRATION OF E^'^ACUEE PRO- 
PERTY ACT (31 OF 1950) 

S, 2 (d) — Evacuee — Meaning of — 

See Administration of Evacuee Property Act 
(31 of 1950), S. 40 SC 413 (C N 91) 

S. 4 — Scope — Section only contem- 
plates that Act and rules framed thereunder 
override other laws 

All 228 B (C N 36) 
S. 8 (2A) as amended in 1966 — Ad- 
ministration of Evacuee Property (Chief 
Commissioners Province) Ordinance 12 of 
1949 — Vesting of property under Ordi- 
nance — Defect if any in the Ordinance 
held was cured by the Amendment Act of 
1966 by which sub-section (2-A) was added 
to S. 8 ■ Delhi 82 B (C N 17) 

S. 17 — ^ Property purchased by P 

subsequently declared as Evacuee propert>' 
Application by P under S. 40 for con- 


Administration of Evacuee Property Act 
(contd.) 
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from the date of sale of property — Fact 
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Administration of Evacuee Propert>’ Act 
(contd.) 

that only symbolic possession and not actual 
physical possession of property was given 
in sale is immaterial 

Delhi 82 A (C N 17) 

S. 28 — Property purchased by P 

subsequently declared as Evacuee property 
— Application by P under S. 40 for con- 
firmation of sale dismissed — - Subsequent 
application for registration of claim under 
Rule 22 also dismissed and P directed to 
o to civil Court — Suit accordingly filed 
y P for refund of amount of sale considera- 
tion — Held filing of such suit was clearly 
contemplated by Rule 22 and S. 46 (d) 
could not stand as bar to the suit — Held 
further, that Ss. 17 and 28 of the Act or 
S. 15 of Central Act 55 of 1954 had also 
no application to the case and 'jurisdiction 
of Civil Court to entertain suit was not 
barred in any manner — See Administra- 
b'on of Evacuee Property Act (1950), S. 40 

All 228 A (C N 36) 

Ss.' 40 and 2 (d) — Administration of 

Evacuee Property Ordinance (27 of 1949), 
Sections 38, 39 and 2(d) — Vendor becom- 
ing evacuee after transfer of his property' 
without executing sale deed — Confirmation 
of custodian for transfer not obtained — 
Transfer ineffective even if property had 
not been declared as evacuee property — 
Decree for specific performance passed on 
basis of award between vendor and vendee 
cannot be executed 

SC 413 (C N 91) 

Ss. 40, 46 (d), 17, 28 — Administration 

of Evacuee Property (Central) Rules (1950), 
R. 22 — Propert)' purchased by P subse- 
quently declared as evacuee property — 
Application by P under S. 40 for confirma- 
tion of sale dismissed — Subsequent ap- 
plication for registration of claim under 
Rule 22 also dismissed and P directed to 
go to Civil Court — Suit accordingly filed 
by P for refund of amount of sale considera- 
tion . — Held, filing of such suit was clearly 
contemplated by R. 22 and S. 46 (d) could 

not stand as bar to the suit — Held, further, 
that Ss. 17 and 28 of the Act or S. 15 of 
Central Act 44 of 1954 had also no appli- 
cation to the facts of the case and jurisdic- 
tion of Civil Court to entertain suit was 
not barred in any manner 

All 228 A (C N 36) 

S. 40 — Administration of Evacuee 

Property (Central) Rules (1950), R. 22 — 
Limitation Act (1908), Arts. 97, 120 and 
116 — Dismissal of application under Sec- 
tion 40 — Revision also dismissed — Sub- 
sequent application for registration of claim 
also dismissed — Applicant directed to go 
to civil Court — Limitation for suit 

AU 228 E (C N 36) 
— 46 (d) — Property purchased by P 
subsequeptly declared as Evacuee property 
— Application by P under S. 40 tor con- 
firmation of sale dismissed — Subsequent 
application for registration of claim under 
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Administration of Evacuee Property Act 
(contd.) 

Rule 22 also dismissed and P directed to 
go to civil Court — Suit accordingly file-; 
by P for refund of amount of sale considera- 
tion — Held filing of such suit was clearly 
contemplated by Rule 22 and S. 46 (d) 
could not stand as bar to the suit — Held 
further, that Ss. 17 and 28 of the Act or 
S. 15 of Central Act 55 of 1954 had also 
no application to the case and jurisdiction 
of Civil Court to entertain suit was not 
barred in any manner — See Administra- 
tion of Evacuee Property Act (1950), S. 40 

All 228 A (C N 36) 

S. 50 — Application under S. 17 — 

Article 181 applies — Time begins to run 
from the date of sale of property — Fact 
that only symbolic possession and not 
actual physical possession of property was 
given in sale is immaterial — See Admini- 
stration of Evacuee Property Act (1950), 
S. 17 Delhi 82 A (C N 17) 

Administrab'on of Evaaice Property (Cen- 
tral) Rules (1950) 

R. 22 — Property purchased by P 

subsequently declared as Evacuee property 
— Application by P under S. 40 for con- 
firmation of sale dismissed — Subsequent 
application for registration of claim under 
Rule 22 also dismissed and P directed to 
go to civil Court — Suit accordingly filed 
by P for refund of amount of sale considera- 
tion — Held filing of such suit was clearly 
contemplated by Rule 22 and S. 46 (d) 
could not stand as bar to the suit — Held 
further, that Ss. 17 and 28 of the Act or 
S. 15 of Central Act 55 of 19.54 had also 
no application to tlie case and jurisdich'on 
of Civil Court to entertain suit was not 
barred in any manner — See Administra- 
tion of Evacuee Property Act (19.50), S. 40 

All 228 A (C N 36) 

R. 22 — Dismissal of application under 

S. 40 — Revision also dismissed — Subse- 
quent application for registration of claim 
also dismissed — Applicant directed to go 
to civil Court — Limitation for suit — See 
Adiminstration of Evacuee Property Act 
(1950), S. 40 All 228 E (C N 36) 

Administration of Evacuee Property Ordi- 
nance (27 of 1949) 

S. 2 (d) — Evacuee, meaning of — 

See Administration of Evacuee Property 
Act (31 of 1950), S. 40 

SC 413 (C N 91) 

S. 38 — Document falling under — ^Not 

registrable under S. 39 unless transfer con- 
firmed by custodian — See Administration 
of Evacuee Property Act (31 of 1950), S. 40 

SC 413 (G N 91) 
S. 39 — Registration of document fal- 
ling under S. 38 — Not permissible unless 
transfer confirmed by Custodian — See Ad- 
ministration of Evacuee Property Act (31 
of 1950), S. 40 

SC 413 (C N 91) 
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Administrator General’s Act (3 of 1913) 

S. 2 (2) — Property of exempted per- 
son — Letters of administration in respect 
of, can be granted to Administrator Gene- 
ral — See Administrator General’s Act 
(1913), S. 14 All 224 B (C N 35) (FB) 

Ss. 7, 8, 9, 10, 11 — Sections deal 

with diffferent situations — There is no 
connection between Ss. 9, 10, 11 inter se 
and behveen these sections and Ss. 7 and 
8 AU 224 C (C N 35) (FB) 

S. 8 — Prowsions of Ss. 7 and 8 are 

independent of provisions of Ss. 9, 10 and 
11 — See Administrator General’s Act 
(1913), S. 7 All 224 C (C N 35) (FB) 

S. 9 There is no connection be- 
tween Ss. 9, 10 and 11 inter se and be- 
tween these sections and Ss. 7 and 8 — 

See Administrator General’s Act (1913), 
S. 7 AU 224. C (C N 35) (FB) 

S. 10 — There is no connection be- 
tween Ss. 9, 10 and 11 inter se and be- 
tween these sections and Ss. 7 and 8 — 

See Administrator General’s Act (1913), 
S. 7 All 224 C (C N 35) (FB) 

S. 11 — Tlrere is no connection be- 
tween Ss. 9, 10 and T1 inter se and be- 
tween these sections and Ss. 7 and 8 — 
See Administrator General’s Act (1913), 
S, 7 All 224 C (C N 35) (FB) 

Ss. 14, 2 (2) — Power of High Court 

to grant letters of administration — Estate 
of exempted person — Administrator Gene- 
ral can be granted letters — AIR 1956 Hyd 
149, Dissented from 

All 224 B (C N 35) (FB) 

Agra Electric Supply Co. Ltd., Standing 
Orders 

Order 2 (c) — The termination of 

Service of probationer — It can be only 
for misconduct — See Constitution of 
India, Art. 136 

SC 512 B (C N 112) 

Order 14 — The terminatioh of 

Service of probationer — It can be only 
for misconduct — See Constitution of 
India, Art. 136 

SC 512 B (C N 112) 
O. 32 — Standing Order binds aU em- 
ployees presentl)' emplwed as weU those 
employed thereafter — See Industrial Em- 
ployment (Standing Orders) Act (1946), 
S. 5 SC 512 A (C N 112) 

Andhra Pradesh (Andhra Area) Estates 
Communal, Forest and Private Lands 
(Proliibition of Alienation) Act (14 of 
1947) 

See under Tenancy Laws. 

Andhra Pradesh Court Fees and Suits Valua- 
tion Act (7 of 1956) 

See under Court Fees and Suits Valua- 
tions. 

Andhra Pradesh General Sales Tax Act (6 
of 1957) 

See under Sales Tax. 


Andhra Pradesh Public Employment (Re- 
quirement as to Residence) Rules (1959) 
See under Civil Services. 


Army Act (46 of 1950) 

S. 2 (1) (a) — Temporary Commission- 
ed OflScer — He is subject to provisions of 
Act — See Army Act (1950), S. 3 (xvii) 

Mad 176 (C N 44) 

Ss. 3 (xviii), 19, 2(1) (a) — Tempora^' 

Commissioned OflBcer — He comes .within 
definition of S, 3 (xviii) and is subject to 
prowsions of Act — He can be removed 
only by foUoudng procedure under the Act, 
the Rules and the Regulations and not by 
following Army Instructions which are in 
the nature of administrative directions — 
Army Instructions cannot have effect of 
modifying ri^ts riven under the Act — 
(Army Rules (1954), Rule 15) — (Army 
InstrucHons, D/- 20-10-1962, Para 12) 

Mad 176 (C N 44) 

S. 19 — Temporary' Commissioned 

OflBcer — He can be removed only by 
following procedure under the Act, the 
Rules and the Regulations and hot by fol- 
loxwog Army Instructions which are in the 
nature of administrative directions — See 
Army Act (1950), S, 3 (18) 

Mad 176 (C N 44) 


Army Instructions (D/- 20-10-1962) 

^Para. 12 — They are in nature of 

administrative instructions — They' cannot 
have effect of modifying rights given undCT 
Army' Act, 1950 — See Army Act (1950). 
S. 3 (x\'iii) 

Mad 176 (C N 44) 


Army Rules (1954) 

R. 15 — Temporary Commissioned 

Officer — ' He can be removed only by 
follo^ving procedure under the Act, regula- 
tions and R. 15 — See Army Act (1950), 
Section 3 (xvii) Mad 176 (C N 44) 

Assam Agricultural Income-tax Act (9 of 
1939) 

S. 8 (2) 2nd Proriso and Explanation 

to S. 2 (a) — Provisions do not suffer from 
excessive delegation and are not ultra vires 
Assam 61 C (C N 13) (FB) 


Assam Liquor Prohibition Act (1 of 1953) 
See under Prohibition. 

Assam Urban Areas Rent Control Act (3 of 
1956) 

See under Houses and Rents. 

Bengal Agra and Assam Civil Courts Act 
(12 of 1887) 

S. 21 (1) (a) and (lA) — Enhance- 
ment of pecuniary jurisdiction of District 
Court upto Rs. 20000 by amendment — 
No violation of Art. 133 of Constitution — 
— See U. P. CiN'il Laws' Amendment Act 
(35 of 1968), S. 3 

All 201 B (C N 30) (FB) 

S. 21 (1) (a) and (1-A) (as amended 

by S. 3 -of U. P. Civil Laws v^mendment 



SUBJECT INDEX, A.I.R. 1970 APRIL 


7 


Bengal, Agra and Assam Civil Courts Act 
(contd.) 

Act 35 of 1968) — Nature of — Section 
is retrospective — Effect — Higli Court 
can transfer to District Court appeals filed 
even before commencement of Act 35 of 
1968 All 201 C (C N 30) (FB) 

S. 21 (lA) — Raising of appellate 

jurisdiction of District Courts upto Rupees 
Twenty thousand — No violation of Art. 14 
— See U. P. Civil Laws Amendment Act 
(35 of 1968), S. 3 

All 201 D (C N 30) (FB)' 


Bengal Motor Vehicles Rules 

R. 108 — Cancellation of permit 

under S. 60 (1) (a) — Contravention of 
Chap. V or Rule framed under Chap. IV 
— Permit cannot be cancelled under Sec- 
tion 60 (1) (a) — See Motor Vehicles Act 
(1939), S. 60 (1) (a) 

Cal 174 C (C N 28) 


Bombay Hereditary Offices Act (3 of 1874) 

S. 5 (as subsequentlj' amended insofar 

as applicable to State of Kolhapur) — Ap- 
plicaoility of the Act — Alienation by sale 
of Patel-ki-watan inam land — Held on 
construction of various Wat Hukums speci- 
fically prohibiting alienation of Patel-ki- 
Watan and other similar inaras that the 
alienation was void under the then prevail- 
ing law in Kolhapur State — Act did not 
apply to that State so as to override speci- 
fic directions of Wat Hukums which had 
legal and binding force in the State — 
Decision of Bombay High Court, Reversed 
SC 453 A (C N 100) 

Bombay Tenancy and Agricultural Lands 
Amendment Act (13 of 1956) 

See under Tenancy Laws. 

Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act 
(99 of 1958) 

See under Tenancy Laws. 

Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Bombay Revenue Tri- 
bvmal Procedure Rules (1959) 

See under Tenancy Laws. 

Calcutta Dock Workers (Regulation of Em- 
ployment) Scheme, 1956 

R. 21 — Labourer — Winchman work- 
ing under Calcutta Dock Labour Board is 
not a domestic servant or a labomer — 
Training prescribed under R. 21 of Calcutta 
Dock Workers (Regulation of Employment) 
Scheme is pre-condition to employment as 
winchman — See Civil P. C. (1908), S. 60 
(1), Proviso (h) Cal 176 A (C N 29) 

■; -R. 38 — Calcutta Dock Labour Board 

is a local authority — Rules 38 and 52 of 
the Calcutta Dock Workers (Regulation of 
Employment) Scheme authorise raising and 
holding of fund — S. 5-C of Dock Workers 
(Reflation of Employment) Act, 1948 
ueals with accounts and audits of such fund 


Calcutta Dock Workers (Regidation of Em- 
ployment) Scheme (contd.) 

— Board thus answers the definition of 
local authority under S. 3 (31) of General 
Clauses Act — Hence, Small Cause Court 
at Calcutta can itself attach salary of a 
uanchman of the Board drauang it at 
Kidderpore without transferring the decree 
to Alipore Court — See Civil P. C. (1908), 
O. 21, R. 48 (1) 

Cal 176 B (C N 29) 

R. 52 — Calcutta Dock Labour Board 

is a local authority — Rule 38 and 52 of 
the Calcutta Dock Workers (Regulation of 
Employment) Scheme authorise raising and 
holding of fund — S. 5-C of Dock Workers 
(Regulation of Employment) Act, 1948 
deals \rith accounts and audits of such fund 

— Board thus answers the definition of 
local audiority under S. 3 (31) of General 
Clauses Act — Hence, Small Cause Court 
at Calcutta can itself attach salary of a 
winchman of the Board drawing it at 
Kidderpore without transferring the decree 
to Alipore Court — See Civil P. C. (1908), 
O. 21. R. 48 (1) Cal 176 B (C N 29) 

Calcutta High Court (Extension of Jurisdic- 
tion) Act (41 of 1953) 

See under High Court Rules and Orders. 
Calcutta Improvement Act (5 of 1911) 

S. 74 — Power to reduce, suspend or 

dismiss any member of staff — It is exer- 
cised by President as administrative officer 
and not as Court or tribunal though he has 
to act observing principles of natural jusb'ce 

— Power of superintendence of High 
Court under Art. 227 of Constitution does 
not extend to exercise of administrative 
power — (Constitution of India, Art. 227) 

Cal 154 C (C N 22) 
Central Sendees (Temporary Services) Rules 
(1949) 

See under Civil Services. 


Civil Procedure Code (5 of 1908) 

-Pre. — Interpretation of Statutes — 


• JL X w vs./,.* 

Object of Act, achieved by giving reason- 
able interpretation — Court must do it — 
See Prevention of Food Adulteration Act 
(1954), S. 14 SC 520 (C N 113) 

Pre, — Interpretation of Statutes — 

Use of preamble in interpreting other 
provisions — See Displaced Persons (Claims) 
Act (1950), S. 6 

SC 540 A (C N 119) 

Pre, — Interpretation of Statutes — 

Mandatory or directory provisions — Use 
of expression "may” or “shall”, not conclu- 
sive — Motor Vehicles' Act (1939), S. 47 
(3) is mandatory — Civil Misc. Writ 

Nos. 4286 and 4320 of 1967, D/- 23-2-1968 
(All), Not foil. All 215 C (C N 33) 

^Pre, — Interpretation of Statutes — 

Principle of, is that all provisions must be 
harmoniously construed so as to achieve 
object for which law was enacted 

All 224 A (C N 35) (FB) 
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Civil P. C. (contd.) 

^Pre. — Interpretation of Articles of 

Limitation Act — Principles — See Limita- 
tion Act (9 of 190S), Pre. 

All 228 C (C N 38) 
Preamble — Interpretation of Statutes 

— Deeming clauses — See Tenancy Laws 

— U. P. Consolidation of Holdings Act (5 
of 1954), S. 9-A All 241 C (C N 40) (FB) 
-T — ^Preamble — Interpretation of Statutes 

— Construction of sub-clauses — Section 
has to be read as a whole — See Pancha- 
yats — U. P. Panchayat Raj Act (26 of 
1947), S. 95(l)(g) 

All 251 B (C N 41) (FB) 
^Preamble — Interpretation of Statutes 

— Deeming provision introducing legal fic- 
tion — Scope of, cannot be extended fur- 
ther tlian that for which it is intended' — 
See Tenancy Laws — Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act 
(27 of 1961), S. 4(2) 

Bom 144 C (C N 26) 
Preamble — Interpretation of Statutes 

— Statement of objects and reasons — Can 
be properly looked into for hmited purpose 
of ascertaining tlie circumstances prevailing 
at the time of enactment of Act 

Goa 59 C (C N 12) 
^Preamble — Interpretation of Statutes 

— Operation of Statutes — Mrindatoiv' and 
directory provisions — Use of words may” 
and “sbau — See Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954), 

, S. 36 Delhi 85 A (C N 18) 

Preamble — Interpretation of Statutes 

— Interpretation of rules framed under 

Act — Guiding principles — See Insurance 
Act (1938), S. 3(4)(U 

Delhi 90 A (C N 20) (FB) 
^Preamble — Interpretation of Statutes 

— Illustrations — Use of - 


Mad 165 B (C N 43) 
Preamble — Interpretation of Statutes 

— Proviso — Construction — Rule — See 
Land Acquisition Act (1894), S. 11 

Mys 89 A (C N 23) 
Preamble — Interpretation of Statutes 

— Legislative policy behind a particular 

enactment can be gathered from the entire 
provisions of the Act — See Railways Act 
(1890), S. 29 Pat 109 A (C N 18) 

Preamble — Interpretation of Statutes 

— Harmonious construction , 

Punj 157 B (C N 22) (FB) 

^Preamble — Precedents — Decisions 

of Madras High Court prior to June 1954 
are binding on Andhra Pradesh High Court 

Andh Pra 119 B (C N 14) 

S. 2 (2) — Scope — Mortgagor and 

mortgagee — Usurious Loans Act (1918), 
S, 3 (1), Proviso (ii) (as amended by Punjab 
Act 7 of 1934) — Question of amount due 
from mortgagor in subsequent suit for re-- 
demption — ^ Question already decided in 
previous suit inter partes — Mortgaged 
land not redeemed, nor mortgage fore- 
closed — Question cannot be reopened 
under S. 3 — Expression “any decree of 
a Court” in Proviso (ii) to S, 3 (1) applies 


Civil P. C. (contd.) 

to consent decree — See Civil P. C. (1908), 
S. 11 Punj 152 (C N 21) 

S. 2 (7) (a) — Provision in Legal Re- 
membrancer’s Manual of West Bengal does 
not enable Government of West Bengal to 
appoint any Pubhc Prosecutor in respect of 
Central Territory of Andaman and Nicobar 
Islands — See Criminal P. C. (1898), S, 492 

Cal 162 (C N 24) 
S. 5 (2) — Oath Commissioners ap- 
pointed by District Judges to verify affi- 
davits — They are competent only where 
affidavits are to be filed before Courts of 
Civil Jurisdiction governed by Civil P. C.-— 
Oath Commissioners cannot verify affidavits 
to be filed before various authorities consti- 
tuted under U. P. Act 5 of 1954, authorities 
being neither Courts of civil jurisdiction nor 
gov'emed by C.P.C. in the matter of pro- 
cedure — Autliorib'es are not also Revenue 
Courts — See Civil P. C. (1908), O. 19, 

R. 1 All 241 A (C N 40) (FB) 

S. 9 — Priv'ate trust temple — Mis- 
management and misappropriation by pujari 
— Right to sue — Suit on behalf of deity 
to protect property — Maintainable - — Per- 
son making donations for temple ' mainte- 
nance can sue on behalf of deit>' — See 
Hindu Law — Religious Endowment 

SC 532 A (C N 116) 
S. 9 ■ — Private trust temple — • Mis- 
management — Suit for possession of tem- 
ple and its properties on behalf of deity — 
Civil Court has jurisdiction to frame schemes 
for management — See Civil P. C, (1908), 

S. 92 SC 532 B (C N 116) 

■ S. 9 — See Administration of Evacuee 

Property Act (1950), S. 40 

AU 228 A (C N 36) 

S. 9 — Ouster of jurisdiction of Civil 

Court cannot be assumed — Ouster must 
be result of express provision in lemslative 
enactment or one of necessary' implication 
therefrom All 234 C (C N 37) 

S. 9 — Tribunals and Courts — ■ Dis- 
tinction pointed out 

All 241 B (C N 40) (FB) 

S. 9 — Civil Court — Consolidation 

authorities — Status of — Per Misra, T-: 
Authorities not Cml Courts even for the 
limited purpose of S, 9-A — Per Mukefjee, 
J.: The authorities hav'e full status of Civil 
Courts at least for the limited purpose — 
Deeming provision in a statute must be 
given full effect to — See Tenancy' Laws — 
U. P. Consolidation of Holdings Act (5 of 
1954), S. 9-A All 241 G (C N 40) (FB) 

rS, 9 — ‘Expressly barred’ — Section 

though excludes jurisdiction of Civil Court 
does not bar writ jurisdiction of Higli 
Court — . See Daman (Abolition of Proprie- 
torship of \5llages) Regulation (1962), 

S. 12-F Goa 59 F (C N 12) 

S. 9 — Scope of S. 131 (1) — Provu- 

sions deal vv'itli right of limited nature and 
for limited pu^ose, namely', private riglit 
of way of cultiv'ator tlirougli the field of 
another for access to his field — Dispute 
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Civil P. C, (contd.) 

under the section is to bo decided on the 
basis of convenience of the parties and not 
on the basis of perfection of right by pres- 
cription — Decision of Revenue , authorities 
under this section is exclusive and suit to 
enforce the common law right, i,e., under 
Easements Act, does not lie — See M. P. 
Land Revenue Code (1959), S. 131 

Madh Pra 79 A (C N 19) 

S. 9 — Jurisdiction cannot be confer- 
red by more consent where it does not exist 
in law — See Panchavats — Punjab Pan- 
chayat Samitis and Zilla Parishads Act (3 
of 1961), S. 16, read witli Rr. 3 and 4-A 
of Panenayat Samitics (Co-option of Mem- 
bers) Rules, 1961 

Pun] 189 B (C N 25) 
S. 11 — Order of trial Court overrul- 
ing' objection to question put to witness of 
party as to legal relationship arising out oi 
certain agreement — Question held not bar- 
red, since previous consent decree had not 
decided the same — Revision against order 
— Higli Court could not give finding on 
question of res judicata when trial Court had 
not decided the issue — See Civil P. C. 
(1908), S. 115 SC 406 (C N 89) 

S. 11 — Award of Labour Court hold- 
ing that Standing Orders of a Company 
were not applicable to persons employed 

E rior to certification of Standing Orders — 
fecision based on Supreme Court Judg- 
ment — Decision becoming final since spe- 
cial leave to appeal was refused — Subsc- 
ouent decision of Supremo Court holding 
tnat Standing Orders were applicable after 
certification to employees who were employ- 
ed prior to such certification — Decision 
of Labour Court docs not act as res judi- 
cata SC 512 C (C N 112) 

S. 11 — Object — Ground might and 

ought to have been taken, but not taken in 
Labour Court or earlier in High Court — 
Held, on applying principles of construc- 
tive res judicata, that ground could not be 
taken in Higli Court 

All 210 D (C N 32 

S. 11 — Plea of res judicata — Plea 

negatived by trial Court — Plea not agi- 
tated in first appellate Court — Plea not 
allowed to be raised in second appeal, more 
particularly when the suit itself is held to 
be incompetent — See Civil P. C. (1908), 
S. 100 Delhi 85 C (C N 18) 

S. 11 — Constructive res judicata — 

Principle of, applies to writ proceedings — 
See Evidence Act (1872), S. 115 

Goa 59 A (C N 12) 
— ^S. 11 — Acquisition of land — Suit re- 
lating to title to acquired land — Petition 
disputing apportionment of compensation — 
Parties and issues common in both proceed- 
ings — Both proceedings disposed of by 
common judgment but decrees were two — 
No appeal against decree in suit — Held, 

• decree in suit had become final and princi- 

§ les of res judicata barred appeal from 
ecree in petition — AIR 1943 Mad 139 
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CiwI P. C. (contd.) 

e and AIR 1927 Lab 289 (FB), Dissented 

Mys 81 (C N 20) 

Ss. n, 2(2), O. 23, R. 1 — Scope- 

Mortgagor and mortgagee — Usurious 
Loans Act (1918), S. 3(1), Proviso (ii) (as 
amended by Punjab Act 7 of 1934) — 
Question of amount due from mortgagor in 
subsequent suit for redemption — Question 
already decided in previous suit inter partes 
— Mortgaged land not redeemed, nor mort- 
gage foreclosed — Question cannot be re- 
opened under S. 3 — Expression "any 
decree of a Court” in Proviso (ii) to S. 3 (1) 
applies to consent decree — (Transfer of 
Property Act (1882), S. 60) — (Debt Laws 
— Usurious Loans Act (1918), S. 3 (1), 
Proviso (ii) (as amended by Punjab Act 7 
of 1934)) Punj 152 (C N 21) 

S. 15 — Choice of fonim — Two 

Courts having concurrent jurisdiction — 
Plainlifl can choose forum of nis own choice 
and cannot be compelled to choose forum 
convenient to defendant — Once forum is 
chosen, he cannot change it — See Motor 
Vehicles Act (1939), S. 110-F 

Andh Pra 124 (C N 15) 

S. 47 — Acknowledgment of deliveiy 

of possession by decree-holder — Judgment- 
debtor is entilled to raise objection as to 
validitv of deliveiy of possession — See 
Civil P. C. (1908), O. 21, R. 35 

Mys lOS (C N 27) 

S. 60 (1), Proviso (li) — “Labourer” — 

Winchman working under Calcutta Dock 
Labour Board is not domestic servant or 
a labourer — Training prescribed under 
Rule 21 of Calcutta Dock Workers (Regu- 
lation of Emplo\TOent) Scheme is pre- 
condition to emplojTnent as winchman — 
(Calcutta Dock Workers (Regulation of 
Employment) Scheme, 1956, R. 21) 

Cal 176 A (C N 29) 

S. 60 (1), Proviso (h) — Bonus should 

form part of wage — AIR 1957 Mad 773 
not followed in view of AIR 1969 Mad 440 
Mad 135 A (C N 36) 

S. 60(1), Proviso (h) and S. 115 — 

Question whether, person is labourer or not 
has to be aseertained as a question of faet 

Mad 135 B (C N 36) 
S. 92 — Private trust temple — Mis- 
management and misappropriation by pujari 
— Suit on behalf of deity to protect pro- 
perty maintainable — S. 92 not applicable 
and sanction of Advocate-General not neces- 
sary — See Hindu Law — Religious En- 
dowment SC 532 A (C N 116) 

Ss. 92, 9, Order 41, Rule 33 — Private 

trust temple — Mismanagement — Suit 
for possession of temple and its properties 
by deity — Civil Court has jurisdiction to 
frame scheme for management — (Scheme 
directed to be framed hy appellate Court 
in exercise of powers under Order 41, 
Rule 33) — (Hindu Law — Religious En- 
dowment — ^ Private trust .temple) 

SC 532 B (C N 116) 

S. 96 — Right of appeal — ^Vhen can 

be lost — Nature of — Section is retros- 
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pective ■ — Effect — High Court can trans- 
fer to District Court appeals filed even be- 
fore commencement or Act 35 of 1968 — 
See Bengal, Agra and Assam Civil Courts 
Act (12 of 1887), S, 21 (1) (a) and (lA) (as 
amended by S. 3 of U. P. Civil Laws 
Amendment Act 35 of 1968) 

All 201 C (C N 30) (FB) 

Ss. 96(3), 151, 152, O. 47, R. 1 — 

Consent decree — Setting aside of, on 
ground that consent is obtained by coercion 
— Proper remedy is to file separate suit — ^ 
Appeal, application for review or application 
under S. 151 or S. 152 is not sustainable — 
AIR 1952 All 29 and AIR 1929 Oudh 385 
(FB) and (1884) ILR 10 Cal 612 and AIR 
1926 Cal 512 and (1903) ILR 30 Cal 613 
and (1912) ILR 36 Bom 77 and AIR 1933 
Bom 205, Dissented from 

Punj 176 (C N 23) 

Ss. 100, 101 — Deposit by tenant not 

conforming to requirements of statute — 
Deposit, held to ne irregular — Finding 
that benefit of S. 6 (4) is not available to 
tenant and, therefore, he cannot be treated 
as defaulter under S. 6 (1) (e) proviso — 
Finding is on question of fact and is binding 
on second appellate Court — See Houses 
and Rents — Assam Urban Areas Rent 
Control Act (3 of 1956), S. 6 (1) (e) 

Assam 5^9 A (C N 12) (FB) 

S. 100 — Concurrent findings — Suit 

for declaration filed alleging to be claimant 
under Displaced Persons (Compensation and 
Rehabilitation) Act — Both lower Courts 
not accepting that allegation — Conclusion 
of bodi lower Courts not shown to be taint- 
ed with any illegality — In second appeal 
that plea is unacceptable and must be re- 
pellecf under such circumstances 

Delhi 85 B (C N 18) 

Ss. 100 and 11 — Plea of res judicata 

— Plea negatived by trial Court — Plea 
not amtated in first appellate Court — Plea 
not allowed to be raised in second appeal, 
more particularly when the suit itself is neld 
to be incompetent 

Delhi 85 C (C N 18) 

Ss. 100, 101 — Question of fact — 

Negligence — Protection under Ss. 85, 85-A, 
when available stated — Negligence of 
drawee in cashing the draft held establish- 
ed — Protection under Ss. 131, 131-A, 

when available stated — Protection held 
not available to collecting bank — See 
Negotiable Instruments Act (1881), S. 85 

Ker 74 A (C N 16) 

Ss. 100 and 101 — Second appeal — 

Concurrent finding of Courts below as to 
agi'eement of sale being not genuine — ^Find- 
ing is one of fact — No interference 

Mys 84 A (C N 21) 
S. 107 — Privilege of making up defi- 
ciency in court-fee — Can be maimed as 
of right — See Civil P. C. (1908), S. 149 
Tripura 26 A (C N 5) 

Ss. 115 and 11 — Order of trial Court 

overruling objection to question put to wt- 
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ness of party as to legal relationship arising 
out of certain agreement — Question hela 
not barred since previous consent decree 
had not decided tire same — Revision 
against order — High Court could not dve 
finding on question of res judicata wnen 
trial Court had not decided the issue — Civil 
Revn. Appln. No. 328 of 1967, D/-27-4- 
1967 (Guj.), Reversed 

SC 406 A (C N 89) 


115 


Case 


decided — — ^Trial 
Court overruling objection to a certain 
question put to witness — Not a case de- 
cided SC 406 B (C N 89) 

S. 115 — Finding of fact — Nature 

of work done by persons in Railway work- 
shop — Finding on, is finding of fact 
ana binding on High Court in re^'ision 
against the decision of the Court of 
appeal under Sec. 17, Payment of Wages 
Act, and also not open to re-assessment be- 
fore Supreme Court on special leave — See 
Constitution of India, Art. 136 

SC 488 B (C N 107) 

S. 115 — Relationship of landlord and 

tenant — Mixed question of law and fact — 
Revisional authority can interfere ‘ — See 
Tenancy Laws — Bombay Tenancy and 
Agriculhural Lands (Vidarbha Region and 
Kutch Area) Act (99 of 1958), S. Ill 

Bom 160 E (C N 28) 
— ,S. 115 — Irregularity being a minor one 

— No interference to aid judgment-debtor 
in his delaying tactics 

Cal 176 C (C N 29) 

S. 115 — Question whether person is 

labourer or not has to be ascertained as a 
question of fact — See Civil P, C. (1908), 
S. 60 (1), Proviso (h) 

Mad 135 B (C N 36) 

S. 115 and O. 26, R. 8 — Statement 

of plaintiff taken on commission — Trial 
Court rejecting the objection of defendant 
regarding reading the statement as evidence 
without considering provisions of R. 8 of 
O. 26 — Held, the Court acted in exercise 
of its jurisdiction both illegally and with 
material irregularity 

Tripura 24 B (C N 4) 

S. 115(c) — Amendment of plaint long 

after institution of suit to include cause or 
action not accrued on date of suit — Power 
of Court — Governing conditions — Evic- 
tion suits instituted on ground of personal 
necessity — One suit fil^ on 24-1-1966 — 
Rent alleged to have been defaulted on 24- 
5-1966 — Application to amend plaint on 
ground of such default made on S-4-1967 

— In other suit, filed in 1960, default 
alleged to have been committed in 1962 — ■ 
Such amendment application made in 1967 
— ^Both applications allowed — Such order 
is material irregularity — (Houses and Rents 

— Rajasthan Premises) — See Civil P. C. 

(1908), S. 153 Raj 77 (C N 16) 

S. 139 — Oath Commissioners appoint- 
ed by District Judges to verify affidavits — 
They are competent only where affidavits 
are to be filed before Courts of Civil Juris- 
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dicb'on governed by Chal P. C. — Oath 
Commissioners cannot verifj' aiBda\ats to be 
filed before various authorities constituted 
under U. P. Act 5 of 1954, authorities 
being neither Courts of Civil Jurisdiction 
nor gov'emed by Ci^il P. C, in the matter 
of procedure — Authorities are not also 
Revenue Courts — See Cival P. C. (1908), 

O. 19, R. 1 AH 241 A (C N 40) (FB) 

S. 139 — Futile ^\Tit — Writs which 

cannot be given effect to not granted — 
Affidavits to be filed before authorities 
constituted under U. P, Act 5 of 1934 — 
Oath Commissioners appointed under Civil 

P, C. cannot be compelled to verify — See 
Constitution of India, Art, 226 

All 241 D (C N 40) (FB) 
S. 141 — Oath Commissioners anoint- 
ed by District Judges to verify' affida\dts — 
They are competent only where affidavits 
are to be filed before Courts of Civil Juris- 
diction governed by Civil P. C. — Oath 
Commissioners cannot verify affidavits to be 
filed before various authorities constituted 
under U. P. Act 5 of 1954, authorities 
being neither Courts of Civil J.urisdiction 
nor governed by Ciwl P. C, in the matter 
of procedure — Authorities are not also 
Revenue Courts — See Civil P. C. (1908), 
O. 19, R. 1 Ah 241 A (C N 40) (FB) 

S. 141 — Futile writ — Writs which 

cannot be given effect to not granted — 
Affidavits to be filed before authorities con- 
stituted imder U. P. Act 5 of 1954 — Oath 
Commissioners appointed under Civil P. C. 
cannot be compelled to verify — See Con- 
stitution of India, Art. 226 

AU 241 D (C N 40) (FB) 

Ss, 149, 107, O, 7, R. 11 (b) and (c) — 

Discretion under S. 149 — Exercise of — 
Privilege of makinv up deficiency in court- 
fee — Can be claimed as of right under 
O. 7, R. 11 (b) and (c) read wim S. 107 
thou^ not under S. 149 

Tripura 26 A (C N 5) 
S, 149 — Memorandum of appeal in- 
sufficiently stamped due to wrong advice of 
counsel — Mistake is bona fide — Appel- 
lant can be allowed to pay deficient court- 
fee — (Court-fees and Suits Valuations — 
Court-fees Act (1870), S. 28) 

Tripiura 26 B (C N 5) 

^S, 151, O. 45, R. 13 (2) (d) — Inherent 

power — Absence of — Abuse of process 
of Court — Exercise of inherent power not 
necessary Delhi 88 (C N 19) 

S. 151 — Consent decree — Setting 

aside of, on ground that consent is obtain- 
ed by coercion — Proper remedy is to file 
s^arate suit — Appeal, application for re- 
view or application under S. 151 or S. 132 
is not sustainable — See Civil P. C. (1908), 
S. 96(3) Punj 176 (C N 23) 

S. 151 — Amendment of plaint long 

after institution of suit to include cause of 
action not accrued on date of suit — Power 
of Court — Gov’^eming conditions — Evic- 
tion suits instituted on ground of personal 
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necessity — One suit filed on 24-1-1966 — 
Rent alleged to have been defaulted on 
24-5-1966 — Apphcation to amend plaint 
on ground of such default made on 3-4- 
1967 — In other suit, filed in 1980, default 
alleged to have been committed in 1962 — 
Such amendment application made in 1967 
— Both applications allowed — Such order 
is material irregularity — (Houses and 
Rents — Rajasthan Premises) — See Civil 
P, C; (1908), S. 153 Raj 77 (C N 16) 

S. 152 — Consent decree — Setting 

aside of, on ground that consent is obtained 
by coercion — Proper remedy is to file 
separate suit — Appeal, application for re- 
view' or application under S. 151 or S. 152 
is not sustainable — See Civil P. C. (1908), 
S. 96 (3) Punj 176 (C N 23) 

-Ss. 153, 151 and 115 (c) and O. 6, 

Pw, 17 — Amendment of plaint long after 
institution of suit to include cause or action 
not accrued on date of smt — Power of 
Court — Governing conditions — Eviction 
sm'ts instituted on ground of personal neces- 
sity — Default in payment of rent by 
tenant, thereafter — Apphcation to amend 
plaint for inclusion of such ground made at 
belated stage — Amendment of plaint, if 
allowed, amounts to material irregularity — 
(Houses and Rents — Rajasthan Premises 
(Control of Rent and Eviction) Act (17 of 
1950) (as amended by Act 12 of 1965), 
S. 13 (1) (a) Raj 77 (C N 16) 

O. 1, R. 3 — Provisions of O. 1, R, K) 

(2), are not controlled by O. 1, R. 3 — See 
Civil P. C. (1908), O. 1, R. 10 (2) 

Andh Pra 1.53 (C N 21} 

O. 1, R. 10 (2), O. 1, R. 3, O. 34, 

R. 1 — Scope — Suit on mortgage — Per- 
sons claiming adverse title paramount in 
some or all of mortgage properties but not 
through mortgagor or mortgagee — VTie- 
ther should be impleaded as parties to suit 
— It is matter of discretion — Question is 
not one of jurisdiction — O. 31, R, 1, is 
subject to O, 1, R. 10 (2), but O. 1, R. 10 
(2) is not controlled by O. 1, R. 3 

Andh Pra 153 (C N 21) 
O. 4, R. 1 (i) — Applicabih'ty — Pend- 
ing suit for recover}' of money, application 
under S. 6 filed — Application not admit- 
ted — However, notices issued to credi- 
tors to decide question of its admission — 
Pending such apphcation. Civil Court order- 
ing suit to abate holding that such apphca- 
tion should be deemed to have been ad- 
mitted — Order vvTong — See Debt Laws 
— Rajasthan Rehef of Agricultural Indebted- 
ness Act (28 of 1937), S. 5 (1) (i) 

Raj 67 (C N 12) 
O. 6, R. 14 — Refusal by Sub-Regis- 
trar to register document — See Registra- 
tion Act (I90S), S. 72 

All 221 B (C N 34) 
O. 6, R. 15 — Refusal by Sub-Regis- 
trar to register document — See Registra- 
tion Act (1908), S. 72A11 221 B (C N 34) 
— — O. 6, R. 17 — Amendment of plaint 
long after institution of suit to include cause 
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of action not accrued on date of suit — 
Power of Court — Governing conditions — 
Eviction suits instituted on ground of per- 
sonal necessity — One suit filed on 24-1- 
1966 — Rent alleged to have been default- 
ed on 24-5-1966 — Application to amend 
plaint on ground of such default made on 
3-4-1967 — In other suit, filed in 1960, de- 
fault alleged to have been committed in 
1962 — Such amendment application made 
in 1967 — Both applications allowed — 
Such order is material irregularity — (Houses 
and Rents — Rajasthan Premises) — See 
Civil P. C. (1908), S. 153 

Raj 77 (G N 16) 

O. 7, R. 4 — Suit in representative 

character — Private trust temple — Mis- 
management and misappropriation by pujari 
— ' Right to sue — Suit on behalf of deity 
to protect property — Person making large 
donations has substantial interest to main- 
tain suit — See Hindu Law — Religious 
Endowment SC 532 A (C N 116) 

0. 7, R. 11 (b) and (c) — Privilege of 

making up deficiency in court-fee — Can 
be claimed as of right — See Civil P. C. 
(1908), S. 149 Tripura 26 A (C N 5) 

Order 8, Rule 3 — Law of pleadings 

— Certain paragraph in plaint not admitted 

— Failure to specifically deal with facts 
alleged therein in corresponding paragraph 
of written statement — Facts, however, 
dealt with in additional pleading — Effect 

SC 479 A (C N 104) 

O. 9, R. 3 — Discretion of Tribunal 

to proceed to decide case in absence of 
both parties — Propriety — Proper order 
indicated — Applicant’s counsel applying 
for adjournment after consulting Assistant 
Registrar — Tribunal proceeding to decide 
case on merits — Opposite Party also absent 
Propriety of order — Violation of prin- 
ciples of natural justice — See Tenancy 
Laws — Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1958), S. Ill (2) 

Bom 132 (C N 22) 

O. 9, R. S — Discretion of Tribunal 

to proceed to decide case in absence of 
both parties — Propriety — Proper order 
indicated — Applicant’s counsel applying 
for adjournment after consulting Assistant 
Registrar — Tribunal proceeding to decide 
case on merits — Opposite Party also absent 
— Propriety of order — Violation of prin- 
ciples of natural justice — See Tenancy 
Laws — Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1958), S. Ill (2) 

Bom 132 (C N 22) 
O. 13, R. 9 — Courts are not empower- 
ed to allow a party to take back documents 
filed by him normally without notice to 
other side and without placing on record a 
certified copy of that document — Docu- 
ment must be avaOable throughout the lis 
till matter is finally decided 

Bom 160 A (C N 28) 
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O. 17, R, 2 — Discretion of Tribunal 

to proceed to decide case in absence of 
both parties — Propriety — Proper order 
indicated — Applicant’s counsel applying 
for adjournment after consulting Assistant 
Registrar — Tribunal proceeding to decide 
case on merits — Opposite Party also absent 

— Propriety of order — Violation of prin- 
ciples of natural justice — See 'Tenancy 
Laws — Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1958), S. Ill (2) 

Bom 132 (C N 22) 

O. 17, R. 3 — Discretion of Tribunal 

to proceed to decide case in absence of 
both parties — Propriety — Proper order 
indicated — Applicant’s counsel, applying 
for adjournment after consulting Assistant 
Registrar — Tribunal proceeding to decide 
case on merits — Opposite Party also absent 

— Propriety’ of order — Violation of prin- 
ciples of natural justice — See Tenancy 
Laws — Bombay "Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1958), S. Ill (2) 

Bom 132 (C N 22) 

O. 19, Rr. 1 and 2 and Ss. 139, 141 

and 5 (2) — Oatli Commissioners appointed 
by District Judges to verify affidavits- — They 
are competent only where affidavits^ are to 
be filed before Courts of Civil Jurisdiction 
governed by Civil P. C. — • Oath Commis- 
sioners cannot verify affidavits to be filed 
before various authorities constituted under 
U. P. Act 5 of 1954, authorities being 
neither Courts of Civil Jurisdiction nor gov- 
erned by Civil P. C. in the matter of pro- 
cedure — Authorities are not also Revenue 
Courts — (Tenancy Laws — U. P. Con- 
solidation of Holdings Act (5 of 1954), 
Ss. 8, 8-A, 9-A, 9-B, 19- A, 21, 38 and 41 
and R. 26 of the Rules) 

All 241 A (C N 40) (FB) 

O. 19, R. 1 — Futile writ — Writs 

which cannot be given effect to not grant- 
ed — Affidavits to be filed before autho- 
rities constituted under U, P, Act 5 of 1954 
— ^ Oath Commissioners appointed under 
Civil P. G. cannot be compelled to verify; — ■ 
See Constitution of India, Art. 226' 

All 241 D (C N 40) (FB) 
— O. 19, R. 2 — Oatli Commissioners ap- 
ointed by District Judges to verify am- 
avits — They are competent only where 
affidavits are to be filed before Courts of 
Civil Jurisdiction governed by Civil P. C. — 
Oath Commissioners cannot verify affida- 
vits to be filed before various authorities 
constituted under U. P, Act 5 of T954, 
authorities being neither Courts of Civil 
Jurisdiction nor governed by Civil P. C. 
in tlie matter of procedure — Authorities 
are not also Revenue Courts — See Civil 
P. C. (1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 
— ^O. 19, R. 2 — Futile writ — Writs 
which cannot be given effect to not grant- 
ed — Affidavits to be filed before aulho- 
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rities constituted under U. P. Act 5 of 1954 
— Oath Commissioners appointed under 
Civil P. C. cannot be compelled to verify — 
See Constitution of India, Art. 226 

All 241 D (C N 40) (FB) 

O. 20, R. 18 — Suit for partition of 

properties including land assessed to reve- 
nue — Preliminary decree — Compromise 
between parties subsequent to decree — 
Competency and duty of Court passing pre- 
liminary decree, to pass fresh decree in 
accordance \vith compromise 

Mys 97 A (C N 24) 
— ^ — O. 21, R. 2 (3) — Applicabilit)' — Sub- 
rule applies only to execution 

Mys 97 (C N 24) 
O. 21, R. 35, S. 47 — Acknowledg- 
ment of delivery of possession by decree- 
holder — Judgment-debtor is entitled to 
raise objection as to validity of delivery of 
possession — 1968 (1) Mys LJ 311, field, 
not correct in view or AIR 1961 SC 272 

Mys 108 (C N 27) 

Order 21, Rule 48 (1) — Calcutta Dock 

Labour Board is a local authority — Rules 
38 and 52 of the Calcutta Dock Workers 
(Regulation of Employment) Scheme autho- 
rise raising and holding of fund — S. 5-C 
of Dock Workers (Regulation of Employ- 
ment) Act, 1948 deals with accounts and 
audits- of such fund — Board thus answers 
the definition of local authority under Sec- 
tion 3 (31) of General Clauses Act — Hence, 
Small Cause Court at Calcutta can itself 
attach salary of a winchman of the Board 
drawing it at Kidderpore without transfer- 
ing the decree to Alipore Court — (General 
Ckuses Act (1897), S, 3 (31)) — (Dock 
Workers (Regulation of Employment) Act 
(1948), S. 5-C (inserted by Amendment Act 
8 of 1962) — (Calcutta Dock Workers 
(Regulation of Employment) Scheme, 1956, 
Rules 38 and 52) Cal 176 B (C N 29) 
O. 21, R. 90 — Application by stran- 
ger auction^urchaser to set aside sale on 
ground of ffaud practised by decree-holder 
and judgment-debtor — Not maintainable 
under O. 21, R. 90 — Stranger auction- 
purchaser is not “a person whose interests 
are affected by sale” — AIR 1920 Mad 145 
and AIR 1925 All 459 and AIR 1939 Nag 
179, Diss. Ker 94 (C N 19) 

O. 21, R. 96 — Application xmder S. 17 

— Article 181 applies — Time begins to 
run from the date of sale of property — 
Fact that only symbohc possession and not 
actual physical possession of property was 
given in sale is immaterial — See Adminis- 
tration of Evacuee Property Act (1950), 
S. 17 Ddhi 82 A (C N 17) 

— —Order 22, Rr. 2, 4 — Joint petition 
under Payment of Wages Act by respon- 
dents — Order in their favour by one judg- 
ment Appeal to Supreme Court — All 
respondent made parties — One of them 
dying during _ pendency of appeal but his 
name continuing to appear in array of res- 
pondents — Legal representative not 
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brought on record — Appeal, held, did not 
abate SC 488 A (C N 107) 


O. 22, R. 4 — Joint petition under 

Payment of Wages Act by respondents — 
Order in their favour by one judgment — 
Appeal to Supreme Court — All respon- 
dents made parties — One of them dying 
during pendency of appeal but his name 
continuing to appear in array of respon- 
dents — Legal representative not brought 
on record — Appeal, held, did not abate — 
See Civil P. C. (1908), O. 22, R. 2 

SC 488 A (C N 107) 

O. 22, R. 4 — Impleading of only some 

of legal representatives of defendant — ■ Suit 
does not abate — It continues against those 
impleaded against whom an effectual deci- 
sion binding them can be made 

Mys 84 B (C N 21) 

0. 22, Rr. 4, 5 — Hindu Succession 

Act (1956), S. 21 — Suit for partition and 
possession of Iiis half share of property by 
‘B’ against his widow mother P — Will 
by P of her property in favour of T — 
Murder of ‘P’ and ‘J’ on same night during 
pendency of suit — Statutory presumption 
under S. 21, Hindu Succession Act, that ‘J’ 
survived ‘P’ — Applications by other bro- 
thers of B and also by heirs of ‘J’ for 
being brought on record as legal repre- 
sentatives of P — Held, J’s heirs could be 
brought on record to continue the original 
suit and not the brothers of B 


Mys 87 B (C N 22) 

O. 22, R, 5 — Suit for partition and 

possession of his half share of property by 
‘B’ against his widow mother P — Will by 
P of her property in favour of T — Mur- 
der of ‘P’ and ‘J’ on same ni^t during 
pendency of suit — Statutory presumption 
under S. 21, Hindu Succession Act, that ‘J’ 
survived P — Applications by other bro- 
thers of S and also by heirs of ty for being 
brought on record as legal representatives 
of P — Held, J’s heirs could be brought on 
record to continue the original suit and not 
the brothers of B — See Civil P. C. 
(1908), O. 22, R. 4 

Mys 87 B (C N 22) 

O. 23, R. 1 — Withdrawal of suit and 

filing of fresh suit — Plaintiff aimlying for 
withdrawal of suit without prejudice to his 
lawful rights and remedies — Permission 
granted — Permission, held, was for with- 
drawal of suit only — There sfiould be a 
specific prayer to file a fresh suit — Ab- 
sence of specific prayer would bar fresh 
suit Guj 73 B (C N 12) 


O. 23, R, 1 — Scope — Mortgagor and 

mortgagee — Usurious Loans Act (1918), 
S. 3 Jl), Proviso (ii) (as amended by Punjab 
Act, 7 of 1934) — Question of amount due 
from mortgagor in subsequent suit for re- 
demption — Question already decided in 
previous suit inter partes — Mortgaged 
land not redeemed, nor mortgage fore- 
closed — Question cannot be reopened 
under S. 3 — Expression "any decree of a 
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Court” in Proviso (ii) to S. 3 (1) applies to 
consent decree — See Civil P. C. (1908), 
S. 11 Punj 152 (C N 21) 

O. 23, R. 3 — Jurisdiction under — 

Formal application by a party to pass 
decree in accordance with compromise, not 
necessary Mys 97 B (C N 24) 

O. 26, Rr. 7 and 8 — Examination of 

witness on commission — Statement shall 
form part of record of suit subject to R. 8 
Tripura 24 A (C N 4) 

O. 26, R. 8 — Examination of witness on 

commission — Statement shall form part of 
record of suit subject to R. 8 — See Civil 
P. C. (1908), O. 26, R. 7 

Tripura 24 A (C N 4) 

O. 26, R. 8 — Statement of plaintiff 

taken on commission — Trial Court reject- 
ing the objection of defendant reg^ding 
reading the statement as evidence \vithout 
considering provisions of R. 8 of O. 26 — 
Held the Court acted in exercise of its 
jurisdiction both illegally and wth material 
irregularitj' — See Civil P. C. (1908), S. 115 
Tripura 24 B (C N 4) 
O. 33, Rr. 6, 7 — Enquiry into pauper- 
ism of plaintiff — Decision is to be by 
the Court — Report fi'om Collector — Use 
of Delhi 81 A (C N 16) 

O, 33, R. 7 — Enquiry into pauperism 

of plaintiff — Decision is to be by the Court 

— Report from Collector — Use of — See 
Civil P. C. (1908), O. 33, R. 6 

Delhi 81 A (C N 16) 
O. 33, R. 7 — Pauperism of plaintiff 

— Inquiry into — Capacity to pay court- 

fee — Capacity of plaintiff himself and not 
of his next friend or near relations is to be 
considered Delhi 81 B (C N 16) 

O. 34, R. 1 — Scope — Suit on mort- 
gage — Persons claiming adverse title para- 
mount in some or all of mortgage proper- 
ties but not through mortgagor or mort- 
gagee — Whether should be impleaded as 
parties to suit — See Civil P. C. (1908), 
O. 1, R. 10 (2) 

Andh Pra 153 (G N 21) 

O. 41, R. 33 — Private trust temple — 

Mismanagement — Suit for possession of 
temple and its properties — Scheme for 
management can be directed to be framed 
by appellate Court in exercise of powers 
under O. 41, R. 33 — See Civil P. C. 
(1908), S. 92 SC 532 B (C N 116) 

■ O. 45, R. 13 (2) (d) — Inherent power 

— Absence of — See Civil P. C. (1908), 
S. 151 Delhi 88 (G N 19) 

O. 47$ R. 1 — Order of Custodian- 

General — Review of — Successor-in-office 
can review — See Jammu and Kashmir 
Evacuees (Administration of Property) Act 
(6 of 2006), S. 30(5) 

J and K 50 A (C N 13) (FB) 

O. 47, R. 1 — Power of review — It 

is analogous with O. 47, R. 1 — See Jammu 
and Kashmir State Evacuees (Administration 
of Property') Act (6 of 2006), S. 30 

J and K 50 G (C N 13) (FB) 


Civil P. C. (contd.) 

O. 47, R. 1 — Consent decree — 

Setting aside of, on ground that consent is 
obtained by coercion — Proper remedy is 
to file separate suit — Appeal, application 
for review or application under S. 151 or 
S. 152 is not sustainable — See Civil P. C. 
(1908), S. 96 (3) 

Punj 176 (C N 23) 


CIVIL SERVICES 


— ^Andlira Pradesh Public Employment (Re- 
quirement as to Residence) Rules (1959) 
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Rule is ultra vires the Cl. (3) 
See Civil Services — Public 


of Art. — - 

Employment (Requirement as to Residence) 
Act (1957), S. 3 . 

SC 422 (C N 93) 
— Central Services (Temporary Sendees) 
Rules, 1949 


R. 3 (2) — Temporary Government 

Servant — Appointment made purely on a 
temporary' basis — Post, however made 
permanent by a Government circular — 
Incumbent however not made permanent — - 
No declaration under R._ 3 (2) of Cen^ 
Services (Temporary Services) Rules, 1949 
— Held that notwithstanding tlie fact that 
incumbent had put in five years, the tei™- 
nation by a notice is not by way of punish- 
ment and Article 311 is not attracted — 
See Constitution of India Art. 311 

SC 537 (C N 118) 
— ^Jammu & Kashmir Ci\Tl Sendees (Classi- 
fication, Control and Appeal) Rules (1956) 


Rr. 2 (a), 2 (b), 2 (c), 2 (d), 2 (h), 2 

(j), 2 (k), 25 (2) and 25 (3) — E.xtent, 
scope and application of Rule 25, sub- 
rules (2) and (3) — Principles governing 
promotion stated — Distinction between 
ordinaiy servants and Government servants 
pointed out 

J and K 57 A (G N 14) (FB) 

Rr. 8, 25, sub-rules (2) and (3), 30 (3) 

— Reasons for making promotion — Ap- 
pointing authority is required to give — 
Subjective satisfaction of appointing autho- 
rity in the matter of promotion cannot be 
questioned — (Constitution of India, Arti- 
cle 226) — AIR 1957 J and K 31 and AIR 
1957 J and K 8 (FTB), Partly Dissented 
from J and K 57 B (C N 14) (FB) 


R. 24 — Inter se seniority of Govern- 
ment serv'ants — Principle governing deter- 
mination, stated 

J and K 57 E (C N 14) (FB) 
— ; — R. 25 (2), (3) — Extent, scope and ap- 
plication of R. 25, sub-rules (2) and (3)-— 
Principles covering promotion stated — ■ 
Distinction between ordinaiy servants and 
Government servants pointed out — See 
Civil Services — Jammu and Kashmir Civil 
Services (Classfficab'on, Control and Appeal) 
Rules, 1956, Rr. 2(a), 2(b), 2(c), 2(d), 
2 (h), 2 (j), 2 (k) 

J and K 57, A (C N 14) (FB) 



SUBJECT INDEX, 

Civil Services — J. and K. Civil Services 
(G. C. and A.) Rules (contd.) 

R. 25 (2), (3) — Sub-rules (2) and (3) 

and R. 30 (3) — Reasons for making pro- 
motion — Appointirtg authority is req^uired 
to give — Subjective satisfaction of ap- 
pointing authority in the matter of promo- 
tion cannot be questioned — See Civil Ser- 
vices — Jammu and Kashmir Civil Services 
(Classification, Control and Appeal) Rules, 
1956,. R. 8 ■ J and K 57. B (C N 14) (FB) 

Rr. 25 (2), 30 — Promotion cannot be 

claimed as a matter of right — Appoint- 
ing authority is not required to give oppor- 
tunity of being heard before promotion is 
refused — (Constitution of India — Natural 
justice) J and K 57 C (C N 14) (FB) 

R. 25 (2) and (3) — Grant of promo- 
tion on merits — No infringement of Arti- 
cle 16, Constitution of India — (Constitu- 
tion of India, Articles 16 and 226) 

J and K 57 D (C N 14) (FB) 
R. 30 — Promotion cannot be claim- 
ed as a matter of right — Appointing autho- 
rity is not required to give opportunity of 
being heard before promotion is refused — 
Constitution of India — Natural justice — 
See Civil Services — Jammu and Kashmir 
Civil Services (Classification, Control and 
Appeal) Rules, 1956, R. 25 (2) 

J and K 57 C (C N 14) (FB) 
R. 30 (3) — Reasons for making promo- 
tion — See Civil Services — Jammu and 
Kashmir Civil Services (Classification, Con- 
trol and Appeal) Rules (1956), R. 8 

J and K 57 B (C N 14) (FB) 

— Kerala Civil Services (Classification, Con- 
trol and Appeal) Rules, 1960 

R. 10 (1) — Suspension — When 

ceases — Circumstances under which it is 
passed decided — (Constitution of India, 
Art. 309) Ker 70 (C N 15) 

— ^Public Employment (Requirement as to 
Residence) Act (44 of 1957) 

, S. 3 — Section in so far as it relates 

to Telangana and R. 3 of the A. P. Public 
Employment (Requirement as to Residence) 
Rules, 1959 framed under it are ultra vires 
Article 16 (3) — Clause (3) of Article 16 
is an exception to the rule contained in 
Clauses (1) and (2) and must be strictly 
construed — Constitution of India, Arti- 
cles 16 (3), 35 SC 422 (C N 93) 

— Railway Establishment Code, Vol. I 

Rr, 17, 12 (1) — Departmental 

proceedings — Natural justice — Applica- 
bility — See Constitution of India, Art. 311 

Cal 131 B (C N 20) 

— Railway Services (Conduct) Rules, 1956 

R. 2 (i) — Delegation by delegatee — ■ 

See Constitution of India, Art. 245 

Cal 131 A (C N 20) 
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Civil Services — Railway Services (Con- 
duct) Rules (contd.) 

R. 15 (4) — Delegation by delegatee 

— Power to call for statement/ of assets 
from railway employee — General Mana- 
ger is competent to further delegate his 
power as he is a “Government” in respect 
of non-gazetted staff within the meaning 
of R. 2 (1) of Railway Service (Conduct) 
Rules — See Constitution of India, Art. 245 

Cal 131 A (C N 20) 
— ^Revised Leave Rules, 1933 

R. 14 (c) — Removal from service for 

over-staying leave other than extraordinary 
leave — R, 14 (c) does not apply — Com- 
pliance with Art, 311 necessary 

Tripura 19 (C N 3) 


Constitution of India 

Arts, 13, 14 and 16 — Article 13 has 

no retrospective operation — Appoint- 
ments to posts of Income Tax Officers 
Class I Grade II and preparations of 
Seniority Lists of such officers under 
Seniority Rules of 1949 and 1950 — Ques- 
tion as to violation of Articles 14 and 16 

SC 470 A (C N 103) 

^Art. 14 — Statute protected by Arti- 
cle 31-A — Its validity cannot be chal- 
lenged on ground of violation of Arts. 14 
and 19 (1) (f) — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act 
(99 of 1958), S. 2 (12) SC 439 (C N 96) 

^Art. 14 — Appointments to posts of 

Income Tax Officers Class I Grade II and 
preparation of Seniority Lists of such of- 
ficers under Seniority Rules of 1949, 1950 
— Question as to violation of Arts. 14 and 
16 — See Constitution of India, Art. 13 

SC 470 A (C N 103) 

Art. 14 — Inordinate delay — Seni- 
ority List of Income-tax Officers class I 
grade II — Changes effected in on 1-8- 
1953 as a result of change in 1952 Seni- 
ority Rules — Petition filed after fifteen 
years attacking changes as violative of 
Arts. 14 and 16 held not maintainable — 
See Constitution of India, Art. 32 

SC 470 B (C N 103) 

^Art. 14 — Vires — Provision of Sec- 
tion 23 (1) (b) of Foreign Exchange Regu- 
lation Act (1947) does not violate Arti- 
cle 14 of the Constitution — See Foreign 
Exchange Regulation Act (1947), Ss. 23 (1) 
(b). 23 (1) (a) SC 494 A (C N 109) 

Art. 14 — Madras General Sales Tax 

Act (1 of 1959), Ss. 59 (1), 17 (1) — Im- 
posing tax on sale of "Cane .jaggery” and 
exempting that of "palm jaggery” from 
liability to tax — No unlawful discrimina- 
tion practised — See Sales Tax — Madffas 
General Sales Tax Act (1 of 1959), S. 59 (1) 

SC 508 (C N 111) 
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^Art. 14 — Raising of appellate juris- 
diction of District Courts upto Rupees 
Twenty thousand — No violation of Arti- 
cle 14 — See U. P. Civil Laws Amendment 
Act (35 of 1968), S. 3 

. All 201 D (C N 30) (FB) 

Art. 14 — Insurance Act (1938), Sec- 
tion 64-M (3) — Insurance Rules (1939), 
R. 17-H — Section 64-M (3) and R. 17-H 
are not violative of Art. 14 — See Insu- 
rance Act (1938), S. 64-M (3) 

Delhi 90 C (C. N 20) (FB) 

^Art. 14 — 'Pasture lands’ — Included 

in definition of estate under Art. 31-A (2) 
(a) (iii) irrespective of whether they are 
privately owned or are public pasture 
lands — Their taking over by Government 
cannot be questioned on ground of viola- 
tion of Arts. 14, 19 and 31 in view of pro- 
tection under Art. 31-A — See Constitu- 
tion of India, Art. 31-A (2) (a) (iii) 

Goa 59 H (C N 12) 
^Art. 14 — Mysore Co-operative Socie- 
ties Rules (I960), R. 16 (1) (c) — Validity 
of — Not violative of Art. 14 — Disquali- 
fication imposed on paid employee mem- 
bers is reasonable and has a rational con- 
nection with the object sought to be 
achieved Mys 100 A (C N 25) 

Arts. 14, 226 — Challenge to con- 
stitutionality of a provision of law — Ab- 
sence of counter affidavit does not esta- 
blish the contention of petitioner 

Mys 100 B (C N 25) 

^Art. 14 — Government railway and 

non-Government railway — Government 
can be put in a separate class — Discri- 
mination between non-Government rail- 
ways alleged — Burden of proof is on 
petitioner — See Railways Act (1890), Sec- 
tion 28 Pat 109 D (C N 18) 

^Art. 16 — Appointments to posts of 

Income-tax Officers Class I, Grade II and 
preparation of Seniority Lists of such of- 
ficers under Seniority Rules of 1949, 1950 
— Question as to violation of Arts. 14 and 
16 — See Constitution of India, Art. 13 
SC 470 A (C N 103) 
Art. 16 — Inordinate delay — Seni- 
ority List of Income-tax Officers Class I, 
Grade II — Changes effected in on 1-8- 
1953 as a result of change in 1952 Seni- 
ority Rules — Petition filed after fifteen 
years attacking changes as violative of 
Arts. 14 and 16 held not maintainable — 
See Constitution of India, Art. 32 

SC 470 B (C N 103) 

^Art. 16 — Grant of promotion on 

merits — No infringement of Art. 16 Con- 
stitution of India — See Civil Services — 
Jammu and Kashmir Civil Services (Clas- 
sification, Control and Appeal) Rules, 1956, 
R. 25 (2) (3) J & K 57 D (C N 14) (FB) 
^Art. 16(3) — Clause enables Parlia- 
ment to make law regarding residential 
qualification for employment — Clause 
speaks of residential qualification in res- 


.. I. R. 1970 APRIL 

Constitution of India (contd.) 
pect of whole State and part of district of 
it — Public Employment (Requirement 
as to Residence) Act (1957), Section 3 so 
far as it relates to Telangana and A. P. 
Public Employment (Requirement as to 
Residence) Rules (1959), Rule 3 are ultra 
vires — See Civil Services — Public Em- 
ployment (Requirement as to Residence) 
Act (1957), S. 3 SC 422 (C N 93) 

^Art. 19 — 'Pasture lands’ — Included 

in definition of estate under Art. 31-A (2) 
(a) (iii) irrespective of whether they are 
privately owned or are public pasture 
lands — Their taking over by Govern- 
ment cannot be questioned on ground of 
violation of Arts. 14, 19 and 31 in view of 
protection under Art. 31-A — See Con- 
stitution of India, Art. 31-A (2) (a) (iii) 
Goa 59 H (C N 12) 

Art. 19 (1) (f) — Statute protected by 

Art. 31-A — Its validity cannot be chal- 
lenged on ground of violation of Arts, 14 
and 19 (1) (f) — See ■ Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act 
(99 of 1958), S. 2 (12) SC 439 C (C N 96) 

-^Art. 19 (1) (f) — Gift Tax Act (1958), 
Ss. 22, 23, 24, 26, 29 — Notice to donees 
to pay gift tax — Remedies available to 
contest the notice — Appeal is a creature 
of statute — Absence of provision of ap- 
peal does not make proceedings invalid — 
Section 29 does not contravene Art. 19 (1) 
(f). AIR 1963 Cal 127, Dissented from 

Andh Pra 126 K (C N 17) 

■; ^Arts. 20 (2) and 310-311 — Double 

jeopardy — Scope of 'Misconduct’ is wider 
than that of criminal offence e.g. theft — 
Mere fact that case was sent to, criminal 
Court could not bar domestic enquiry . 

AU 210 C (C N .32) 

; ^Art. 31 — 'Pasture lands’ — Included 

in definition of estate under Art. 31-A (2) 
(a) (iii) irrespective of whether they are 
privately owned or are public pasture 
lands — Their taking over by Govern- 
ment cannot be questioned on ground of 
violation of Arts. 14, 19 and 31 in view 
of protection under Art. 31-A — See Con- 
stitution of India, Art. 31-A (2) (a) (iii) 

Goa 59 H (C N 12) 

^Art. 31(1) — Grass or pasture land 

of proprietor — Vesting of in Central 
Government — Classification of such lands 
has to be made rmder authority of law 
— Under S. 12-A of Regulation Mamlat- 
dar and Collector has to make a quasi- 
judicial inquiry after following rules of 
natural justice — Classification of grass 
lands on basis of executive inquiry made 
behind back of proprietor violates Arti- 
cle 31(1) of the Constitution and princi- 
ples of natural justice — Writ of Manda- 
mus issued directing authorities to males 
fresh inquiry according to , law — See 
Tenancy Laws — Daman Abolition of 
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Constitution of India (contd.) 
Proprietorship ’ of Villages Regulation 
(1962). S. 4 (b) 

Goa 59 E (C N 12) 

^Art. 31-A — Statute protected by 

Art. 31-A — Its validity cannot be chal- 
lenged on ground of violation of Arts. 14 
and 19(1) (f) — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), 
S. 2 (12) SC 439 C (C N 9G) 


^Art. 31-A — Daman (Abolition of 

Proprietorship of Villages) Regulation 
(Amendment) Act 1968 — Act carries out 
agrarian reforms and is protected by 
Art. 31-A — See Tenancy Laws ■ — Daman 
(Abolition of Proprietorship of Villages) 
Regulation (1962), S. 2 (d) 

Goa 59 D (C N 12) 
^Arts. 31-A (2)(a)(iii), 14. 19 and 31 

— 'Pasture lands’ — Included in defini- 

tion of estate under Art. 31-A (2)(a)(m) 
irrespective of whether they are private- 
ly owned or are public pasture lands — 
Their taking over by Government cannot 
be questioned on ground of violation of 
Arts. 14, 19 and 31 in view of protection 
under Art. 31-A Goa 59 H (C N 12) 

Arts. 32, 14, 16 — Inordinate delay 

— Seniority List of Income Tax Officers 

Class I Grade II — Changes effected in, 
on 1-8-1953 as a result of change in 1952 
Seniority Rules — Petition filed after 
fifteen years attacking changes as viola- 
tive of Arts. 14 and 16 held not maintain- 
able SC 470 B (C N 103) 


Art. 35(a) — Power conferred on 

Parliament under Art. 16(3) is denied to 
State legislature — See Civil Services — 
Public Employment (Requirement as to 
Residence) Act (1957), S. 3 

SC 422 (C N 93) 


Art. 45 — Maharashtra Education 

(Cess) Act (27 of 1962), Pre. — State can 
impose tax on citizens for meeting ex- 
penses of education — Art. 45 is no bar 
Bom 154 B (C N 27) 

Arts. Ill & 357 (1) (a) — Passing of 

U. P. Civil Laws Amendment Act (35 of 
1968) by President by virtue of power 
conferred upon him under Art. 357(1) (a) 
— Fact that it is not assented by Presi- 
dent as required under Art. Ill does not 
make it invalid 

All 201 A (C N 30) (FB) 

^Art. 133 — Enhancement of pecuniary 

jurisdiction of District Court upto 
Rs. 20000/- by amendment — No viola- 
tion of Art. 133 of Constitution — See 
U. P. Civil Laws Amendment Act (35 of 
1968), S. 3 All 201 B (C N 30) (FB) 

^Art. 136 — Finding of fact — Nature 

of work done by persons in railway work- 
shop — Finding on, is finding of fact and 
binding on High Court in revision against 
the decision of the Court of appeal under 
Sec. 17. Payment of Wages Act and also 
not open to reassessment before Supreme 
(April) 1970 Indexes/2 
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Court on special leave appeal — (Civil 
P. C. (1908), Section 115) 

SC 488 B (C N 107) 

^Art. 136 — Agra Electric Supply Co, 

Ltd., Standing Orders, Orders 2 (c) and 
14 — Termination of service of proba- 
tioner — It can be only for misconduct — 
Labour Court finding that particular ter- 
mination was punitive and not simple 
termination of service — Decision will not 
be interfered with 

SC 512 B (C N 112) 

Art. 141 — Whether a statement of 

law made by Supreme Court following 
upon concessions made by counsel would 
be law declared by Supreme Court and 
binding on all Courts (Quaere) 

All 251 D (C N 41) (FB) 

^Art. 226 — Misconduct — Meaning 

of — See Industrial Employment (Stand- 
ing Orders) Act (1946), Sch. Item 9 

All 210 B (C N 32) 

^Art. 226 — Object — Ground might 

and ought to have been taken, but not 
taken in Labour Court or earlier in High 
Court — See Civil Procedure Code (5 of 
1908), S. 11 All 210 D (C N 32) 

^Art. 226 — Redetermination of 

strength of permits — Notice to existing 
operators not necessary as no rights are 
affected — Nor does provision for limi- 
tation in first proviso to S. 64-A confer 
on him right of hearing — See Motor 
Vehicles Act (1939), S. 47 (3) 

All 215 A (C N 33) 

^Art. 226 — Futile writ — Writs which 

cannot be given effect to not granted — 
Affidavits to be filed before authorities 
constituted under U. P. Act 5 of 1954 — 
Oath Commissioners appointed under 
Civil P. C. cannot be compelled to verify 
— (Tenancy Laws — U. P. Consolidation 
of Holdings Act (5 of 1954), S. 42) — (Civil 
P. C. (1908), O. 19. Rr. 1, 2, Ss. 139 and 
141) All 241 D (C N 40) (FB) 

^Art. 226 — Expression of opinion by 

enquiry officer in charge-memo that 
delinquent had abused his position and 
brought discredit to department indicates 
bias or at any rate fear or apprehension 
in mind of delinquent that he had no 
hope or chance of fair trial — Proceedings, 
held, were vitiated — See Constitution of 
India, Art. 311 

Andh Pra 114 A (C N 13) 
^Art. 226 — To obviate any allega- 
tions of bias or prejudgment. Enquiry 
Officer should avoid indicating punish- 
ment in charge-memo — See Constitution 
of India, Art. 311(2) 

Andh Pra 114 B (C N 13) 

^Art. 226 — Illegal assessment — Writ 

against — Best judgment assessment 
smacking of arbitrariness — Held liable 
to be set aside — (Income Tax Act (1961), 
S. 144) — (Sales Tax — Madras General 
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Constitution of India (contd.) 

Sales Tax Act (9 of 1939), S. 9 (2) (b) ) 
Andh Pra 125 (C N 16) 

^Art. 226 — Principles of natural. 

justice stated Andh Pra 137 B (C N 18) 

Art. 226 (as amended by Constitution 

(Fifteenth Amendment) Act (1963) ) — 
Principal successor State and successor 
State — Liability of existing States — 
Petitioner retired in 1939 from service in 
the then State of M. P. — Reorganisation 
of States in 1956 and 1960 — Petitioner 
■settled down in Nagpur and drawing pen- 
sion from Nagpur Treasury even now • — 
Place from where he retired still in State 
of new M.P. Both Maharashtra and M.P. 
Govts, granted certain increases in pen- 
sions of pensioners on different occasions 

— State of Bombay which is successor 
State to existing State of M.P. would not 
be liable to the increase in pension grant- 
ed by present State of M.P. ■ — Further 
no claim against State of M.P. can be 
granted even after amendment of Art. 226 

— See State Reorganisation Act (1956), 

S. 86 Bom 117 (C N 19) 

Art. 226 — Notice and an opportu- 
nity of being heard to party whose goods 
have been seized not required — See Cus- 
toms Act (1962), S. 124 

Cal 134 A (C N 21) 
Art. 226 — Departmental Proceedings 

— Natural justice — applicability — See 
Constitution of India, Art. 311 

Cal 131 B (C N 20) 

Art. 226 — Natural justice — Formal 

cross-examination is not part of natural 
justice but of legal and statutory justice 

Cal 154 B (C N 22) 

^Art. 226 — Natural justice — Disci- 
plinary proceedings against employee — 
Employee deliberately not appearing and 
explaining charges against him, with an 
eye to future legal remedy — Such con- 
duct goes against his plea that he had no 
opportunity to defend and that proceed- 
ings were conducted in violation of the 
principles of natural justice 

Cal 154 D (C N 22) 

^Art. 226 — Cancellation of permit • — 

R.T.A. acts quasi-judicially — It has also 
to give reasons for its decision — See 
Motor Vehicles Act (1939), S. 60 (1) (a) 

Cal 174 A (C N 28) 

^Art. 226 — Grass or pasture land of 

proprietor — Vesting of in Central Gov- 
ernment — Classification of such lands 
has to be made under authority of law — 
Under S. 12-A of Regulation Mamlatdar 
and Collector has to make a quasi-judicial 
inquiry after following rules of natural 
justice — Classification of grass lands on 
basis of executive inquiry made behind 
back of proprietor violates Art. 31(1) of 
the Constitution and Principles of natural 
justice — Writ of Mandamus issued 
directing authorities to make fresh in- 
quiry according to law — See Tenancy 


Constitution of India (contd.) 

Laws — Daman Abolition of Proprietor- 
ship of Villages Regulation (1962), S. 4(b) 

Goa 59 E (C N 12) 

Art. 226 — Section though excludes 

jurisdiction of Civil Court does not bar 
writ jurisdiction of High Court — See 
Daman (Abolition of Proprietorship of 
Villages) Regulation (1962), S. 12-F 

. Goa 59 F (C N 12) 

^Art. 226 — Grounds of Certiorari — 

See Imported Foodgrains (Prohibition of 
Unauthorised Sale) Order (1958), Cl. 2(a) 

Guj 67 (C N 11) 
— : — Art. 226 — Reasons for making pro- 
motion — Appointing authority is required 
to give subjective satisfaction of appoint- 
ing authority in the matter of promotion 
cannot be questioned — See Civil Services 

— Jammu & Kashmir Civil Services 
(.Classification, Control and Appeal) Rule.": 

'1956, R. 8 

J & K 57 B, (C N 14) (FB) 

Art. 226 — Grant of promotion on 

merits — No infringement of Art. 16 Con- 
stitution of India — See Civil Services 
Jammu and Kashmir Civil Services (Clas- 
sification, Control and Appeal) Rules. 
1956, R. 25 (2) (3) 

J & K 57 D (C N 14) (FB) 
Art. 226 — Principles of natural jus- 
tice — Duty of executive authorities — 
Opportunity to delinquent to explain ac- 
tion should be real and fair — Reasons 
for orders passed is necessary requirement 

— Discretionary matters — Power of 
High Court in writ proceedings — Sug- 
gestion to educate Officers in minimum 
needs of natural justice and obligations 
under Arts. 14 and 19 of the Constitution 

Ker 65 (C N 14) 

^Art. 226 — Certiorari — Who may 

apply for — Grant of permit to new en- 
trant under Rice Milling (Regulation) Act 
for establishment of new I'ice mill — 
Licensee of existing rice mill is entitled 
to apply for writ of certiorari, W.P. 2298 
of 1966, D/- 16-2-1967 (Mad), Reversed. 
W.P. 2332 of 1966 (Mad) and ILR (1964) 
2 Mad 869, Overruled — (Rice Milling In- 
dustry (Regulation) Act (1958), S. 5) 

Mad 136 (C N 37) (FB) 

Art. 226 — Settlement arrived at be- 
tween management of press and workers' 
union relating to dearness allowance and 
conditions of service etc. -r- Demand for 
enhancement of dearness allowance and 
revision of grades — Government refus- 
ing to refer demand on grounds that the 
management was prepared to pay same 
dearness .illowance . as agreed with other 
union and that rate compared favourably 
with rates in other presses and that the 
existing grades and wages also compared 
favourably with those in similar esta- 
blishments — Held, Court could not can- 
vass order of reference closely to see if 
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there was any material before Govern- 
ment to support its conclusion, as if . it 
was a judicial or quasi-judicial determina- 
tion — Government had the discretion to 
make a reference or not — Further there 
being failure to give notice under S. 19(2), 
which goes to root of the matter, order of 
Government can be supported on_ that 
ground also — See Industrial Disputes 
Act (1947), S. 10(1) 

Mad. 145 B (C N 38) 

^Art. 226 — Quasi-judicial tribunal , — ■ 

Natural justice — See- Stamp Act (1899), 
S. 56 (1) and (2) 

Mad 148 A (C N 39) 

^Art. 226 — Quasi-judicial power — ■ 

Sub-sections (1) and (2) compared — See 
Stamp Act (1899), S. 56 

Mad 148 B (C N 39) 
— — ^Art. 226 — Nature of power confer- 
red by section — In a proper case, the 
officer is bound to make a reference • — 
Compulsion by issue of writ possible — 
See Stamp Act (1899), S. 57 

Mad 148 C (C N 39) 

^Arts. 226,-- 311 — Principle of natural 

justice — Officer cannot be placed under 
suspension for indefinite period 

Mad 155 (C N 41) 

Art. 226 — Certiorari — Against whom 

certiorari lies — Departmental Commu- 
nication cannot be quashed 

Mys 89 C (C N 23) 

^Art. 226 — Suppression of material 

facts by applicant 

Mys 89 D (C N 23) 
^Art. 226 — Challenge to constitution- 
ality of a provision of law — Absence of 
counter affidavit does not establish the 
contention of petitioner — See Constitu- 
tion of India, Art. 14 

Mys 100 B (C N 25) 

^Art, 226 — Enquiry by domestic 

Tribunal set up by educational ' institu- 
tions like universities — Interference by 
Court — In absence of rules and regula- 
tions, rules of natural justice to be fol- 
lowed — Allegations of bias and mala 
fides against *' invigilator — Opportunity 
should be given to examinee to present 
his case Orissa 63 (C N 28) 

^Art. 226 — Speaking orders — Orders 

of Central Government under Railways 
Act — Principles to be observed — See 
Railways Act (1890), S. 29 

Pat 109 C (C N 18) 

Art. 226 — Affidavits — , New point 

— Principles Pat 109 E (C N 18) 

— ^Art. 226 — Election case — Co-op- 
tion of two members to Block Samiti 
found to be illegal — Petitioner praying 
that Court should also declare elections of 
Chariman and Vice-Chairman of Block 
Samiti as well as election of representa- 
tives of Samiti to Zilla Parishad as illegal 
— Petitioner was not contesting any of 
those elections — Held, no -further relief 
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as prayed for could be granted and that 
it would also be improper to, interfere 
with those elections after expiry of more 
than four years 

Punj 189 C (C N 25) 

^Art. 227 — Bombay Tenancy and 

Agricultural Lands (Vidarbha Region) Act 
(99 of 1958), Ss. 114 and 111 — Dismissal 
of revision application by Revenue Tri- 
bunal erroneously treating it to be time- 
barred — It amounts to failure to exer- 
cise jurisdiction vested in it — Jiuisdic- 
tion of High Court is not restricted in any 
manner from considering validity of 
order of Tribunal 

Bom 122 B (C N 20) 
^Art. 227 — Power of superintendence 

— Nature of. stated 

Cal 154 A (C N 22) 

^Art. 227 — Administrative orders — 

Art. 227 cannot be invoked — Under S. 74, 
Calcutta Improvement Act, President acts 
administratively — See Calcutta Improve- 
ment Act (5 of 1911), S. 74 

Cal 154 C (C N 22) 

^Art. 245 — Validity — Provisions of 

S. 59. Income Tax Act and R. 24 of Income 
Tax Rules do not suffer from vice of ex- 
cessive delegation — See Income-tax Act 
(1922), S. 59 

Assam 61 A (C N 13) (FB) 

^Arts. 245 and 246 — Delegation of 

legislative powers — Principles 

Assam 61 B (C N 13) (FB) 

Art. 245 — Provisions of S. 8(2), 2nd 

proviso of Assam Act 9 of 1939 and Sec- 
tion 2(2) do not suffer from excessive 
delegation and are not ultra vires — See 
Assam Agricultural Income Tax Act (9 of 
1939), S. 8(2), 2nd proviso and explanation 
to S. 2(a) Assam 61 C (C N 13) (FB) 

^Art. 245 — Delegation by delegatee — 

Power to call for statement of assets from 
railway employee — General Manager is 
competent to further delegate his power 
as he is a "Government” in respect of 
non-gazetted staff within the meaning of 
R. 2 (i) of Railway Service (Conduct) 
Rules Cal 131 A (C N 20) 

^Art. 245 — Iron and Steel (Control) 

Order 1956 under S. 3 Essential Commo- 
dities Act — Direction contained in noti- 
fication issued under para 14(2) of Order 

— Direction does not relate back to the 

Order or form part of Order because this 
would involve double delegation of legis- 
lative power not authorised by Parlia- 
ment — See Essential Commodities Act 
(1955), S. 3 Cal 167 (C N 25) 

^Art. 245 — Colourable Legislation — 

Doctrine of — See Tenancy Laws — Da- 
man (Abolition of Proprietorship of Vil- 
lages) Regulation (1962). S. 2(d) 

Goa 59 D (C N 12) 
^Art. 245 — Powers of Central Gov- 
ernment under Ss. 29 and 42 are not ab- 
solute — Although sections do not pro- 
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vide any guide lines, legislative policy 
can be gathered from the whole Act — 
No surrender of essential legislative func- 
tions to Central Government — See Rail- 
ways Act (1890), S. 29 

Pat 109 A (C N 18) 

^Art. 246 — Madras General Sales Tax 

Act (1 of 1959). Ss. 59(1), 17(1) — Impos- 
ing tax on sale of "Cane jaggery” and 
exempting that of "palm jaggery” from 
liability to tax — Act held not open to 
challenge on plea of colourable exercise 
of power — See Sales Tax — Madras 
General Sales Tax Act (1 of 1959), S. 59(1) 

SC 508 (C N 111) 

Art. 246 and Sch. VII — Legislative 

entries should not be interpreted in nar- 
row, pedantic sense — Entries compre- 
hend ancillary and subsidiary matters 
Andh Pra 126 A (C N 17) 

Art. 246 — Source of power to enact 

Gift Tax Act (1958) is Art. 248 read with 
Entry 97, List I — Tax does not entrench 
on powers of State Legislature — See 
Constitution of India Sch. VII. List I, En- 
try 97 Andh Pra 126 B (C N 17) 

^Art. 246 — Delegation of legislative 

powers — Principles — See Constitution 
of India. Art. 245 

Assam 61 B (C N 13) (FB) 

Arts. 246, 265. Sch. 7, List 2, Entries 

11, 49 — Maharashtra Education (Cess) 

Act (27 of 1962), Pre. — ^Word "education” 

— Levying and collecting cess for pur- 
pose of promoting education will be cover- 
ed by term "education” — Incidence of 
this tax falls on lands and buildings — 
State Legislature is competent to impose 
this tax under Entry 49, even assuming 
tax is not covered by Entry 11 — (Words 
and Phrases "Education”) 

Bom 154 A (C N 27) 

^Art. 246 — Imposition under Act is 

tax on lands and buildings Tax is autlio- 
rised by entry no. 49 of List 2 of Sch. 7 
of Constitution — Fact that tax has no re- 
lation to services rendered is immaterial 

— See Maharashtra Education (Cess) Act 
(27 of 1962), Pre Bom 154 C (C N 27) 

^Art. 246 — Validity of Ss. 96, 97 of 

Kerala Act — State legislature held com- 
petent to enact law contained in these sec- 
tions — See Panchayats — Kerala Pan- 
chayats Act (32 of 1960). S. 96 

Ker 88 A (C N 18) 

^Art. 246 — Entries in legislative 

lists — Interpretation of 

Ker 88 C ( C N 18) 

^Art. 248, Source of power to enact 

Gift Tax Act (1958) in Art. 248 read with 
Entry 97, List I — Tax does not entrench 
on powers of State Legislature • — See 
Constitution of India Sch. VII, List I, 
Entry 97 Andh Pra 126 B (C N 17) 

Art 258(1) — Provision in Legal Re- 
membrancer’s Manual of West Bengal 
does not enable Government of West Ben- 
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gal to appoint any Public Prosecutor in 
respect of Central Territory of Andaman 
and Nicobar Islands — See Criminal P. C. 
(1898), S. 492 

Cal 162 (C N 24) 
Art. 265 — Word "education” — Levy- 
ing and collecting cess for ' purpose of 
promoting education will be covered by 
term "education” — Incidence of this tax 
falls on lands and buildings — State Le- 
gislature is competent to impose this tax 
under Entry 49, even assuming tax is not 
covered by Entry 11 — See Constitution 
of India, Art. 246 

Bom 154 A (C N 27) 

Art. 265 — Iniposition under Act is 

tax on lands and buildings — Tax is 
authorised by Entry No. 49 of List 2 of 
Sch. 7 of Constitution — Fact that tax 
has no relation to services rendered is 
immaterial — See Maharashtra Educa- 
tion (Cess) Act (27 of 1962), Pre 

Bom 154 C (C N 27) 

^Art. 265 — Validity of — Provisions 

relating to levy of fees are invalid — 
Issue of licenses and grant of permissions 
being conditional upon payment of . such 
fees, provisions relating to issue of licen- 
ses and grant of permissions also become 
invalid — See Panchayats — ■ Kerala Pan- 
chayats Act (32 of 1960). S. 96 

Ker 88 B (C N 18) 

Art. 276(2), Sch. 7. List 2, Entry 49— 

Maharashtra Education (Cess) Act (27 of 
1962), Ss. 3, 4 — Education tax covered 
by Entry 49 — There is no limit fixed in 
so far as taxes falling under Entry 49 are 
concerned — Hence, education tax carmot 
be limited to Rs. 250 — Art. 276(2) has no 
application Bom 154 D (C N 27) 

^Art. 301 — Madras General Sales Tax 

Act (1 of 1959). Ss. 59(1), 17(1) — Impo.s- 
ing tax on sale of - "Cane jaggery” and 
exempting that of "palm jaggery” from 
liability to tax — No unlawful discrimi- 
nation practised — Former did not atfect 
freedom of trade within Art. 301 of Con- 
stitution — See Sales Tax — Madras 
General Sales Tax Act (1 of 1959). S. 59(1) 

SC 508 (C N 111) 
^Art. 309 — Suspension — When ceases 

— Circumstances under which it is passed 
decided — See Civil Services — Kerala 
Civil Services (Classification, Control and 
Appeal), Rules 1960, R. 10(1) 

Ker 70 (C N 15) 

Arts. 310-311 — Double Jeopardy — 

Scope of 'Misconduct’ is wider than that 
of criminal offence e.g., theft — Mere 
fact that case was sent to criminal Court 
could not bar domestic enquiry — See 
Constitution of India, Art. 20(2)' 

All 210 C (C N 32) 

— ^Art. 311 — Temporary Government 

Servant — Appointment made purely on 
a temporary basis — Post, however, made 
permanent by a Government circular — 
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Incumbent however not made permanent 

— No declaration under Rule 3(2) of Cen- 

tral Services (Temporary Services) Rules, 
1949 SC 537 (C N 118) 

Arts. 311 and 220 — Bias — Expres- 
sion of opinion by enquiry officer in 
charge-memo that delinquent had abused 
his position and brought discredit to 
department indicates bias or at any rate 
fear or apprehension in mind of delin- 
quent that he had no hope or chance of 
fair trial — Proceedings, held, were viti- 
ated 

Andh Pra 114 A (C N 13) 
— —Art. 311 — Applicability — Does not 
apply where appointment is by incompe- 
tent authority Assam 57 (C N 11) 

Arts. 311 and 226 — Departmental 

proceedings — Natural iustice — Appli- 
cability Cal 131 B (C N 20) 

Art. 311 — Officer cannot be placed 

under suspension for indefinite period • — 
This is against principle of natural iustice 

— See Constitution of India, Art, 226 

Mad 155 (C N 41) 

^Art. 311 — Order of dismissal of 

forest guard passed by D. F, O. on 30-12- 
1967 with effect from 23-5-1966 — Order 
is valid and effective only from 30-12- 
1967 — Retrospective part can be sepa- 
rated from the order 

Orissa. 49 (C N 22) 

Art. 311 — Employee oyerstaying 

leave — Amounts to misconduct — Re- 
moval from service — Compliance with 
Article necessary — See Ciyil Services — 
Revised Leave Rules, 1933, R. 14(c) 

Tripura 19 (C N 3) 

Arts. 311(2) and 226 — To obviate 

any allegations of bias or preiudgment, 
enquiry officer should avoid indicating 
punishment in charge-memo 

Andh Pra 114 B (C N 13) 
Art. 311 (2) — Reasonable opportu- 
nity — What is — No date fixed calling 
upon delinquent to cross examine wit- 
nesses — No enquiry after denial of 
charges — Order of dismissal cannot 
stand Orissa 56 (C N 26) 

Art.. 357(1) (a) — Passing of U. P. 

Civil Laws Amendment Act (35 of 1968)' 
by President by virtue of power confer- 
red upon him under Art. 357 (1) (a) — 
Fact that it is not assented by President 
as required under Art. Ill does not make 
it invalid — See Constitution of India, 
Art. Ill All 201 A (C N 30) (FB) 

— ^Art. 357(1) (a) — Raising of appellate 
.iurisdiction of District Courts upto Rs. 
Twenty thousand — No violation of 
Art. 14 — See U. P. Civil Laws Amend- 
ment Act (35 of 1968), S. 3 

All 201 D (C N 30) (FB) 

Sch. VII — Legislative entries should 

not be interpreted in a narrow, pedantic 
sense — Entries comprehend ancillary 
and subsidiary matter ■ — See Constitution 
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of India, Art. 246 

Andh Pra 126 A (C N 17) 

Sch. 7, List 1, Entry 52 — Validity of 

Ss. 96, 97 of Kerala Act — State legisla- 
ture held competent to enact law contain- 
ed in these sections — See Panchayats — 
Kerala Panchayats Act (32 of I960), S. 96 

Ker 88 A (C N 18) 

Sch. VII, List I, Entry 97 and List 11, 

Entry 49, Arts. 246, 248 — Tax on land — 
Gift of land — Gift of land is taxable 
under Gift Tax Act (1958), . S. 15 (3) — 
Subject matter of gift tax falls under 
Entry 97, List I and not under Entry 49, 
List II — AIR 1962 Mys 269, Dissented 
from Andh Pra 126 B (C N 17) 

Sch. 7, List 2, Entry 6 — Validity of 

Ss. 96, 97 of Kerala Act — State legisla- 
ture held competent to enact law con- 
tained in these sections — See Panchayats 
— ^Kerala Panchayats Act (32 of 1960), 
S. 96 Ker 88 A (C N 18) 

Sch. 7. List 2, Entry 11 — Word 

"education” — Levying and collecting 
cess for purpose of promoting education 
will be covered by term "education” — 
Incidence of this tax falls on lands and 
buildings — State Legislature is compe- 
tent to impose this tax under Entry 49, 
even assuming tax is not covered by 
Entry 11 — See Constitution of India, 
Art. 246 Bom 154 A (C N 27) 

Sch. 7, List II, Entry 18 — Act has 

no application to agricultural plots — 
Provisions do not apply to land tenures 
created under U. P. Zamindari Abolition 
and Land Reforms Act — Hindu widow 
in possession of land in lieu of mainten- 
ance — Acquisition of Asami right under 
S. 11 of the U. P. Act — Asami right, 
held did not become bhumidari right by 
reason of Section 14 of the Hindu Suc- 
cession Act — See Hindu Succession Act 
(1956), S. 14(1) All 238 (C N 39) 

Sch. 7, List II, Entry 18 — Land Re- 
forms — See Tenancy Laws — Daman 
(Abolition of Proprietorship of Village) 
Regulation (1962), S. 2 (d) 

Goa 59 D (C N 12) 

Sch. VII, Entry 49, List II — Tax on 

land — Gift of land — Gift of land is tax- 
able under Entry 49, List II — See Con- 
stitution of India, Sch. VII, List I, Entry 
97 Andh Pra 126 B (C N 17) 

Sch. 7, List 2, Entry 49 — Word 

"education” — Levying and collecting 
cess for purpose of promoting' education 
will be covered by term "education” — 
Incidence of this tax falls on lands and 
buildings — State Legislature is compe- 
tent to impose this tax under Entry 49, 
even assuming tax is not covered by 
Entry 11 — See Constitution of India, 
Art. 246 Bom 154 A (C N 27) 

Sch. 7, List 2, Entry 49 ■ — Imposition 

under Act is tax on lands and buildings — 
Tax is authorised by Entry No. 49 of 
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List 2 of ,Sch. 7 of Constitution — Fact 
that tax has no relation to services ren- 
dered is immaterial — See Maharashtra 
Education (Cess) Act (27 of 1962) Pre 
Bom 154 C (C N 27/ 

Sch. 7, List 2, Entry 49 — Education 

tax covered by Entry 49 — There is no 
limit fixed in so far as taxes falling under 
Entry 49 are concerned — Hence, educa- 
tion tax cannot be limited to Rs. 250 • — 
Art. 276 (2) has no application — See 
Constitution of India, Art. 276(2) 

Bom 154 D (C N 27) 

Sch. VII, List II, Entry 51 — En- 
hancement of consumption duty — En- 
hancement falls within Entry 51 of List 
II of Seventh Schedule of Constitution 
and therefore within competence of State 
Legislature — See Pondicherry Alcoholic 
Liquors (Consumption Duty) Amendment 
Act (5 of 1966), Art. 5 

Mad 152 A (C N 40) 

Sch. 7, List III, Entry 5 — Act has no 

application to agricultural plots — See 
Hindu Succession Act (1956), S. 14(1) and 
(2) All 238 (C N 39) 

Sch. 7, List III, Entry 6 — Act has no 

application to agricultural plots — Provi- 
sions do not apply to land tenures creat- 
ed under U. P. Zamindari Abolition and 
Land Reforms Act — Hindu widow in 
possession of land in lieu of maintenance 
— Acquisition of Asami right under S. 11 
of the U .P. Act — Asami right, held 
did not become bhumidari right by reason 
of Section 14 of the Hindu Succession 
Act — See Hindu Succession Act (1956), 
S. 14 (1) All. 238 (C N 39) 

Sch. VII, List III, Entry 7 — Act has 

no application to agricultural plots — 
Provisions do not apply to land tenures 
created under U. P. Zamindari Abolition 
and Land Reforms Act — Hindu widow 
in possession of land in lieu of mainten- 
ance — Acquisition of Asami right under 
S; 11 of the U. P. Act — Asami right, held 
did not become bhumidari right by reason 
of Section 14 of the Hindu Succession 
Act — See Hindu Succession Act (1956), 
S. 14(1) All 238 (C N 39) 

Contract Act (9 of 1872) 

S. 2 (d) — Suit by strangers to con- 
tract — When maintainable — Specific 
Relief Act (1877), Section 23 

SC 504 B (C N 110) 

S. 10 — Construction of contract — 

Contract for supply of meat to military 
authorities — One of conditions of con- 
tract providing for enhanced rale subject 
to approval by Tribunal as described 
under that condition — Application by 
contractor for enhanced rate on ground 
of rise in market rate — Recommendation 
by C. R. I. A., Supply Corps for enhance- 
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ment of rate — Reference by authorities 
to Controller of Military Accounts — 
Held, on evidence on record that condition 
of contract for enhanced rate was compli- 
ed with — C. R. I. A. S. C. was proper 
sanctioning authority — Contractor could 
not be deprived of claim to enhanced rate 
merely because authorities chose to con- 
sult Controller of Military Accounts, who 
did not figure in relevant condition — 
Decision of Allahabad H. C. Reversed 

SC 479 B (C N 104) 

Ss. 23, 205 — Drugs Act (1940), S. 18 

— Drugs and Cosmetics Rules, Rule 61 — 
Agreement of agency — Trader appoint- 
ed selling agent of medicines — Trader 
though not holding wholesaler’s licence 
at time of agreement obtaining licence 
subsequently — Agreement is not void — 
Termination of agency by trader before 
expiry of stipulated period — Suit for 
damages is maintainable — (Specific Re- 
lief Act (1877), Ss. 21 (b), 21 (a), 19) 

Bom 128 (C N 21) 

Ss. 31 and 55 — Conditional agree- 
ment — Agreement to transfer land — 
Statute prescribing prior permission of 
authority — A)?reement must be deemed 
subject to implied condition 

SC 546 A (C N. 120) 

S. 55 — Conditional agreement — 

Agreement to transfer land — Statute 
prescribing prior permission of authority 
— Agreement must be deemed subject to 
implied condition — See Contract Act 
(1872), S. 31 SC 546 A (C N 120) 

S. 55 — Readiness and wUingness — 

Purchaser need not produce money or 
vouch a concluded scheme for financing 
the transaction SC 546 B (C N 120) 

S. 73 — Word "compensation” in- 
cludes money due vmder contract for its 
breach — See Limitation Act (1908), 
Art. 115 All 206 C (C N 31) (FB) 

S. 127 — Execution of guarantee 

letter and promissory note by guarantor 

— Forbearance to sue debtor on that basis 

— Amounts to consideration 

Andh Pra 158 A (C N 22) 

S. 182 — Land Acquisition Officer 

and State Government — Relation be- 
tween — Principal and Agent — See Land 
Acquisition Act (1894), S. 11 

Mys 89 A (C N 23) 

S. 205 — Agreement of agency — 

Trader appointed selling agent of medi- 
cines -^ Trader though not holding whole- 
saler’s licence at time of agreement ob- 
taining licence subsequently — Agree- 
ment is not void — Termination of agency 
by trader before expiry of stipulated 
period — Suit for damages is maintain- 
able — See Contract Act (1872). S. 23 
Bom 128 (C N 21) 
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CO-OPERATIVE SOCIETIES 

— ^Mysore Co-operative Societies Rules 
(1960) 

^R. 16 (i) (c) — Not violative of Art. 14 

of the Constitution — See Constitution of 
India, Art. 14 

Mys 100 A (C N 25) 


Court-fees Act (7. of 1870) 

See -under Court-fees and Suits Valua- 
tions. ' 

COUFvT-FEES & SUITS VALUATIONS 
— Andhra Pradesh Court-Fees and Suits 
Valuation Act (7 of 1956) 

S. 48 — Land Acquisition Act (1894), 

Ss. 54, 23, 26 — Solatium as awarded 
under S. 23 is not part of award within 
meaning of S. 26 — Appeal to High Court 
— No court-fee is' payable on difference 
of solatium as a result of increase in com- 
pensation awarded by Court and that 
awardecl. by Collector — AIR 1964 Andh 
Pra 216, Overruled; AIR 1930 Mad 45, 
Dissented from 

Andh Pra 139 (C N 19) (FB) 

— Court-fees Act (7 of 1870) (U.P. Amend- 
ment) 

S. 7 (i) and (iv) (b) — Suit for ac- 
counts — Defendant appealing against 
final decree should pay court-fee on 
amount of decree passed against him 

All 197 (C N 28) (FB) 

S. 28 — Memorandum of appeal in- 
sufficiently stamped due to lawyer's 
wrong advice — Mistake is bona fide — 
Appellant can be allowed to pay deficit 
court-fee — See Civil P. C. (1903) S. 149 
Tripura 26 B (C N 5) 


Criminal Procedure Code (5 of 1898) 

S. 4(1) (i) — Provision in Legal Re- 
membrancer’s Manual of West Bengal 
does not enable Government of West 
Bengal to appoint any Public Prosecutor 
in respect of Central Territory of Anda- 
man and Nicobar Islands — See Criminal 
P. C. (1898), S. 492 

Cal 162 (C N 24) 

S. 4 (1) (o) — Double ieopardy ■ — 

Scope of — See Constitution of India, 
Art. 20(2) All 210 C (C N 32) 

— S. 32 — Principles of punishment — 
Duty of Court — Enhancement of sen- 
tence — See Criminal P. C. (1898), 
S. 439(1) Goa 56 B (C N 11) 

S. 107 — Order drawing up proceed- 
ing under section — Substance of infor- 
mation received not indicated — Order is 
bad — See Criminal P. C. (1898), S. 112 

Pat 107 A (C N 17) 
: S. 107 — Order drawing up proceed- 

ing under S. 107 and calling on party to 
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show cause — Specification required under 
law not mentioned in order — Order is 
revisable. Cri. Rev. No. 351 of 1954 (Pat) 
D/- 18-11-1954 not followed — See Crimi- 
nal P. C. (1898), S. 439 

Pat 107 B (C N 17) 

S. 107 — Order to show cause why 

party should not execute bond for peace 
for one year — No direction in order that 
the period of one year should commence 
from any particular date — Expiry of 
period — Order need not be set aside in 
revision. AIR 1949 All 21, Dissented from 
— See Criminal P. C. (1898), S. 439 

Pat 107 C (C N 17) 

Ss. 112 and 107 — Substance of the 

information — Order of the Magistrate 
not indicating the nature of the informa- 
tion received which induced him to take 
action under Section 107 of the Code is 
bad Pat 107 A (C N 17) 

S. 112 — Order drawing up proceed- 
ing under S. 107 and calling on party to 
show cause — Specification required 
under law not mentioned in order — - 
Order is revisable. Cri. Rev. No. 351 of 
1954 (Pat), D/- 18-11-1954 not followed — 
See Criminal P. C. (1898), S. 439 

Pat 107 B (C N 17) 

S. 112 — Order to show cause why 

party should not execute bond for peace 
for one year — No direction in order 
that the period of one year should com- 
mence from any particular date — Expiry 
of period — Order need not be set aside 
in revision. AIR 1949 All 21, Dissented 
from — See Criminal P. C. (1898), S. 439 

Pat 107 C (C N 17) 

Ss. 133 and 192 — S. 133 does not 

exclude provisions of transfer of cases 
contained in S. 192 after the party has 
shown cause against the conditional order. 
AIR 1949 Cal 637, held. Overruled by AIR 
1956 Cal 24 & AIR 1956 Cal 220. Not foil.; 
AIR 1960 All 244 & AIR 1958 Raj 248 
Dissented from Cal 169 (C N 26) 

S. 144 — Prohibitory orders under — 

Not much distinction in the language of 
provisions — Party should be taken to be 
out of possession in either case — See 
Penal Code (1860), S. 379 

Pat 102 A (C N 15) 
Ss. 144, 145 and 195 (1) (a) — Prohi- 
bitory order under S, 144 or 145 — Viola- 
tion of — Magistrate to prefer complaint 
under S. 188 Penal Code — Cognizance by 
himself not possible — (Penal Code (1860), 
S. 188) Pat 102 B (C N 15) 

S. 145 — Limitation prescribed under 

S. 36(1) of Bombay Tenancy & Agricul- 
tural Lands (Vidarbha Region & Kutch 
Area) Act (99 of 1958) — Computation of — 
Proceedings instituted under S. 145 Cr. 
P. C. cannot be taken into account for 
that purpose, by applying S. 14, Limitation 
Act — See Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
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Region and Kutch Area) Act (99 of 1958), 
S. 36 (1) Bom 138 C (C N 25) 

— — S. 145 — Prohibitory orders under— 
Not much distinction in the language of 
provisions — Party should be taken to 
be out of possession in either case — See 
Penal Code (1860), S. 379 

Pat 102 A (C N 15) 

S. 145 — Violation of prohibitory 

order under Ss. 144 or 145 Criminal P. C. 
— Magistrate may prefer complaint undei' 
S. 188 Penal Code cannot take cognizance 
himself — See Criminal P. C.' (1898), 
S. 144 Pat 102 B (C N 15) 

S. 145 (4) — Incompetent reference 

by Magistrate — Civil Court is not cloth- 
ed with any jurisdiction so that it can 
neither record any finding nor give direc- 
tions to Magistrate as to what course he 
should adopt — Proper course for Civil 
Court is to return the reference — Magis- 
trate, after return of reference proceed- 
ing under S. 145(4) instead of making a 
proper reference — Order cannot be said 
to be without jurisdiction — See Criminal 
P. C. (1898). S. 146(1) 

■ Pat 97 A (C N 13', 

S. 145(4) — Competency of witnesses 

to speak about possession is no ground i!o 
rely upon them • — Magistrate refusing to 
rely upon such witnesses does not com- 
mit any error of law 

Pat 97 B (C N 131 
Ss. 146 (1) and 145 (4) — Incompe- 
tent reference by Magistrate ■ — Civil 
Court is not clothed with any jurisdiction 
so that it can neither record any finding 
nor give directions to Magistrate as to 
what course he should adopt • — Proper 
course for Civil Court is to return the re- 
ference — Magistrate after return of 
reference proceeding under S. 145 (4) in- 
stead of making a proper reference — 
Order cannot be said to be without juris- 
diction 

Pat 97 A (C N 43) 
Ss. 164 and 367 — Retracted confes- 
sion of accused — Extent of corrobora- 
tion required — Case of an accomplice is 
different — Variation between confes- 
sional statement and evidence in case — 
Variation held not material ■ — (Evidence 
Act (1872), Ss. 24. 133, 114, illus. (b) ) 

■ Orissa 54 B (C N 25) 

S. 192 — S. 133 Cr. P. C. does not 

exclude provisions of transfer contained 
in S. 192 See Criminal P, C. (1898). 
S. 133^> - '' Cal 169 (C N 26) 

— S. 195^ (l)\(a),,— Penal Code (1860), 
S. 188 — Violatiqn^pf prohibitory order 
under S. 144 or\l45' Criminal P; C. — 
Magistrate may pr^r ) complaint under 
S. 188 Penal Code -Xpunnot take cogni- 
zance himself — See Criminal P. C. (1898), 
S. 144 Pat 102 B (C N 15) 

Ss. 237, 238 — Accused charged under 

Section 314 read with Section 109, Penal 


Criminal P. C. (contd.) 

Code for abetting R to cause miscarriage 
of A — At no stage he was notified that 
he would be tried for offence of having 
abetted A — Throughout the trial accus- 
ed was asked to defend himself against 
the charge on which he was tried — Con- 
viction for abetting A to cause miscarri- 
age. held, not proper — Accused was 
likely to have been prejudiced by charge 
on the basis of which he was tried — 
(Penal Code. (1860), Ss. 314,. 109) — Cr. 
App. No. 219 of 1965, D/- 15-3-1967 (Raj), 
Reversed SC 436 (C N 9b) 


S. 238 — Accused chai’ged under Sec- 
tion 314 read with S. 109, Penal Code for 
abetting R to cause miscarriage of A — 
At no stage he was notified that he would 
be tried for offence of having abetted A 
■ — Throughout the trial accused was ask- 
ed to defend himself against the charge 
on which he was tried — Conviction for 
abetting A to cause miscarriage, held, not 
proper — Accused was likely to have 
been prejudiced by charge on the_ basis 
of which he was tried — See Criminal 
P. C. (1898), S. 237 

SC 436 (C N 95) 

Ss. 242, 251-A, 254, 537 and 246 — 

Scope — Slight mistake in stating chai’ge 
e.g., quoting wrong section — Mistake 
cannot vitiate trial — Industrial Employ- 
ment (Standing Orders) Act (1946), Sch 
Item 9 All 210 A (C N 32) 


S. 246 — Scope — Slight mistake in 

stating charge e.g., quoting wrong sec- 
tion — Mistake cannot vitiate trial — See 
Criminal P. C. (1898), S. 242 

All 210 A (C N 32) 

S. 251-A — Scope — Slight mistake 

in stating charge e.g., quoting wrong 
section — Mistake cannot vitiate trial — 
See Criminal P. C. (1898), S. 242 

■ All 210 A (C N 32) 

S. 254 — Scope — Slight mistake in 

stating charge e.g., quoting wrong sec- 
tion — Mistake cannot vitiate trial • — Sec 
Criminal P. C. (1898), S. 242 

All 210 A (C N 32) 
S. 345 — In compromise cases ac- 
quittal is recorded simply because parties 
come to terms — It does not mean that no 
offence was committed at all — Prosecu- 
tion for offences under Ss. 323 and 147. 
Penal Code — Composition of offence 
under S. 323 — Held, offence under S. 147 
is against public tranquillity and is of 
aggravated nature and hence it is taken 
out of orbit of Section 345, Criminal P. C. 

— The offences under Ss. 147 and 323 are 

different and composition of offence undci; 
S. 323 did not amount to acquittal of 
accused of offence under S. 147: 1964 (2) 

Cri LJ 111 (Pat), Dissent. 

All 235 (C N 38) 
S. 367 — Retracted confession of ac- 
cused — Extent of corroboration required 

— Case of an accomplice is different — 


X 
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Criminal P. C. (contd.) 

Variation between confessional statement 
and evidence in case — Variation held not 
material — See Criminal P. C. (1898^. 
S. 164 Orissa 54 B (C N 25) 

S. 403 — Double jeopardy • — Scope 

of — See Constitution of India, Art. 20(2) 

All 210 C (C N 32) 

S. 423 — Appeal to Supreme Court — 

Accused found guilty on facts by Courts 
below concurrently — No interference by 
Supreme Court ordinarily — High Couit 
however, brushing aside entire defence 
version briefly and failing to consider 
whether it is believable — Held, Supreme 
Court could appreciate evidence on facts 
to decide guilt or otherwise of accused 

SC 450 A (C N 99) 
S. 423 — Judgment affirming convic- 
tion — No finding regarding necessary 
ingredient constituting offence — Order 
is vitiated Pat 104 A (C N 16) 

S. 439 — Revision against acquittal 

at instance of private party — Interfer- 
ence with finding of acquittal by Court 
when justifiable ■ — Mere possibility of 
arriving at contrary conclusion on basis 
of evidence on record does not justify 
interference Orissa 50 A (C N 23) 

Ss. 439, 112 and 107 — Revision of 

orders in proceedings under Ch. 8 — Ini- 
tial order drawing up proceeding under 
S. 107 and calling on other side to show 
cause — Specification required under law 
not mentioned in order — Revision against 
order is not premature and it can be 
entertained — Cri. Rev. No. 351 of 1954, 
D/- 18-11-1954 (Pat), Not followed 

Pat 107 B (C N IT) 

Ss. 439, 112 and 107 — Revision of 

orders in proceedings under Ch. 8 — 
Order asking party to show cause why 
he should not execute bond for keeping 
peace for one year — Order not directing 
that the period of one year should com- 
mence from any particular date • — Fact 
that the period of one year from date of 
passing the order had already elapsed by 
the time revision is heard does not mean 
that the order has to be set aside. AIR 
1949 All 21, Dissented from 

Pat 107 C (C N 17) 

Ss. 439 (1) and 32 — Principles of 

punishment — Duty of Court — Enhance- 
ment of sentence — Penal Code (1860), 
S. 53 Goa 56 B (C N 11) 

Ss. 476, 537 — Scope and principles 

of Section 476 stated — It is incumbent 
on Court before making complaint to re- 
cord finding that it is expedient in inte- 
rests of justice to enquire into offence — 
Omission to record finding is not meie 
irregularity curable under Sec. 537 but 
goes to root of matter — Where no such 
finding is recorded, it is not permissible 
to draw presumption under Sec. 114, 
Evidence Act that Court had formed opi- 
nion regarding expediency to enquire into 
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Criminal P, C. (contd.) 

matter, even if Court making complaint 
may be Court before which offence was 
committed — Satisfaction is objective ■ — 
Order must be a speaking order — Per- 
son sought, to be proceeded against must 
be heard before forming an opinion — 
AIR 1962 All 251, Dissent. (Evidence Act 
(1872), S. 114) 

Andh Pra 119 A (C N 14) 
S. 488 — Hindu Adoptions and Main- 
tenance Act (1956), Section 4 (b) — Sec- 
tion 4 (b) of Maintenance Act does not 
repeal or affect in any manner the provi- 
sions of Sec. 488, Cr. P. C. 

SC 446 A (C N 98) 

S. 488 (1) — “Child”, meaning of — 

Does not mean a minor son or daughter 

— Real limitation is contained in expres- 
sion "unable to maintain itself”. AIR 
1967 Mad 77, Overruled 

SC 446 B (C N 98) 

S. 488 — Maintenance grant to child 

— Court held rightly taken into conside- 
ration the existing situation, such as that 
one of the child was a student of M.Com., 
and the other was of M.B.B.S Course, at 
the time of passing order 

SC 446 C (C N 9b) 

S. 492 — Provision in Legal Remem- 
brancer’s Manual of West Bengal does not 
enable Government of West Bengal to 
appoint any Public Prosecutor in respect 
of Central Territory of Andaman and 
Nicobar Islands — Calcutta High Court 
(Extension of Jurisdiction) Act (41 of 
1953) — (Criminal P. C. (1898), S. 4(l)(i)) 

— (Civil P. C. (1908), S. 2 (7) (a)) — 
(Constitution of India, Art. 258 (1) ) 

Cal 162 (C N 24) 

S. 492(1) — Legal Remembrancer of 

West Bengal cannot, unless appointed by 
Central Government by virtue of provi- 
sions of Art. 258(1), read with S. 492(1) of 
Criminal P. C. (1898), represent Andaman 
and Nicobar Islands i.e.. Central Govern- 
ment in any appeal or proceedings before 
Calcutta High Court — See Criminal P. C. 
(1898), S. 492 Cal .162 (C N 24) 

S. 537 — Scope — Slight mistake in 

standing charge e.g., quoting wrong sec- 
tion — Mistake cannot vitiate trial — See 
Criminal P. C. (1898), S. 242 

All 210 A (C N 32) 

S. 537 — Failure of Court to record 

finding under S. 476 Cr. P. C. that it was 
expedient in interests of justice to en- 
quire into offence — Defect goes to the 
root of matter and is not curable under 
S. 537. AIR 1962 All 251, Dissent — See 
Criminal P. C. (1898). S. 476 

Andh Pra 119 A ( C N 14) 

Customs Act (52 of 1962) 

Ss. 2(25), no (1), 111 (d), 130 — 

Goods, meant for home consumption, 
cleared upon payment of Customs Duty 
on basis of forged licence — Goods .so 
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Customs Act (contd.) 

imported cannot be treated to be lawfully 
imported goods within S. 2 (25) — Liable 
to be seized under S. 110(1) — S. 130 not 
applicable Cal 134 B (C N 21) 

S. 110 (1) — Goods, meant for home 

consumption, cleared upon payment of 
Customs duty on basis of forged licence 

— Goods so imported cannot be treated 
to be lawfully imported goods within Sec- 
tion 2(25) — Liable to be seized under Sec- 
tion 110 (1) — Section 130 not applica- 
ble — See Customs Act (1962), S. 2 (25) 

Cal 134 B (C N 21) 

S. 110 (2). Proviso — Order of exten- 
sion of period under proviso to S. 110 (2) 

— Notice and an opportunity of being 

heard to party whose goods have been 
seized not required — Sufficiency of cause 
is merely subjective satisfaction of Col- 
lector — Unless Order is in violation in 
statute there can be no judicial review ol 
such order — See Customs Act (1962), 
S. 124 Cal 134 A (C N 21) 

S. 110 (2), Proviso and S. 124 — 

Goods seized from business premises and 
residence of a person — Period to issue 
show cause notice under Section 124 ex- 
tended by order of Collector of Customs 
in exercise of power under proviso to 
Section 110 (2) — Person, challenging the 
validity of that order, obtaining from 
Court Rule nisi and order of injunction 
restraining the customs authorities from 
taking any steps — After expiry of ex- 
tended period, by consent of parties in- 
terim order modified so as to enable the 
Customs authorities to serve show cause 
notice — Show cause notice under Sec- 
tion 124 subsequently served — Validity 
of show cause notice challenged on ground 
that it was issued beyond the extended 
period and not within period prescribed by 
Statute — Held, show cause notice issued 
under Section 124 were valid — Time for 
issue of show cause notice lapsed because 
of the order of injunction and this injunc- 
tion was obtained by petitioner and it was 
not open to him to plead lapse of time 
as the ground of invalidity of show cause 
notices Cal 134, C (C N 21) 

S. Ill (d) — Goods, meant for home 

consumption, cleared upon payment of 
Customs duty on basis of forged licence — 
Goods so imported cannot be treated to 
be lawfully imported goods within Sec- 
tion 2 (25) — Liable to be seized under 
Section 110 (1) — Section 130 not ap- 
plicable — See Customs Act (1962), S. 2 
(25) ; Cal 134 B (C N 21) 

Ss. 124, 110 (2), Proviso — Order of 

extension of period under proviso to Sec- 
tion 110 (2) — Notice and an opportunity 
of being heard to party whose goods have 
been seized not required — Sufficiencv of 
cause is merely subjective satisfaction of 
Collector — Unless Order is in violation 
of provision in statute there can be no 


Customs Act (contd.) 
judicial review of such order — (Consti- 
tution of India, Art. 226) 

Cal 134 A (C N 21) 

S. 124 — Goods confiscated from 

business premises and residence of a per- 
son ■ — Period to issue show cause notice 
under Section 124 extended by. order of 
Collector of Customs in exercise of power 
under proviso to Section 110 (2) — Per- 
son, challenging the validity of that 
order, obtaining from Court Rule nisi and 
order of injunction restraining the cus- 
toms authorities from taking any steps 

— After expiry of extended period, by 

consent of parties interim order modified 
so as to enable the Customs authorities 
to serve show cause notice — Show cause 
notices under Section 124 subsequently 
served — Validity of show cause .notice 
challenged on ground that it was issued 
beyond the extended period and not with- 
in period prescribed by Statute — Held, 
show cause notices issued under Sec- 
tion 124 were valid. Time for issue of 
show cause notice lapsed because of the 
order of injunction and this injunction was 
obtained by petitioner and it was not open 
to him to plead lapse of time as the ground 
of invalidity of show cause notices — See 
Customs, Act (1962), Section 110 (2), Pro- 
viso Cal 134 C (C N 21) 

S. 130 — Goods, meant for home con- 
sumption, cleared upon payment of Cus- 
toms duty on basis of forged licence — 
Goods so imported cannot be treat- 
ed to be lawfully imported goc^s 
within Section 2 (25) — Liable to be seiz- 
ed under Section 110 (1) — Section 130 not 
applicable — See Customs Act (1962), 
Section 2 (25) Cal 134 B (C N 21) 

Daman (Abolition of Proprietorship of 
Villages) Regulation (Amendment) Act 
(11 of 1968) 

See under Tenancy Laws. 

Daman (Abolition of Proprietorship oi 
Villages) Regulation (7 of 1962) 

See under Tenancy Laws. 

DEBT LAWS 

— Rajasthan Relief of Agricultural In- 
debtedness Act (28 of 1957) 

Ss. 5 (1) (i), 6, 16 and 21 — Applica- 
bility — Pending suit for recovery of 
money, application under Section 6 filed 

— Application not admitted — However, 
notices issued to creditors to decide ques- 
tion of its admission — Pending such ap- 
plication Civil Court ordering suit to 
abate holding that such application should 
be deemed to have been admitted — Order 
wrong — (Civil P. C. (1908), O. 4, Ri 1 (i) ) 

Raj 67 (C N 12) 

S. 6 — Applicability — Pending suit 

for recovery of money, application under 
Section 6 filed — Application not admitted 

— However, notices issued to creditors to 
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Debt Laws — Rajasthan Relief of Agri- 
cultural Indebtedness Act (contd.) 
decide question of its admission — Pend- 
ing such application Civil Court ordering 
suit to abate holding that such application 
should be deemed to have been admitted 

— Order wrong — See Debt Laws ■ — 
Rajasthan Relief of Agricultural Indebt- 
edness Act (28 of 1957), S. 5 (1) (i) 

Raj 67 (C N 12) 

S. 16 — Applicability — Pending suit ' 

for recovery of money, application under 
Section 6 filed — Application not admitted 

— However, notices issued to creditors to 
decide question of its admission — Pend- 
ing such application Civil Court ordering 
suit to abate holding that such application 
should be deemed to have been admitted 

— Order wrong — See Debt Laws — 
Rajasthan Relief of Agricultural Indebted- 
ness Act (28 of 1957), S. 5 (1) (i) 

Raj 67 (C N 12) 

S. 21 — Applicability — Pending suit 

for recovery of money, application under 
Section 6 filed — Applicatioh not admitted 

— Hpwever, notices issued to creditors to 
decide question of its admission — Pend- 
ing such application Civil Court ordering 
suit to abate holding that such application 
should be deemed to have been admitted 

— Order wrong — See Debt Laws — 
Rajasthan Relief of Agricultural Indebted- 
ness Act (28 of 1957), S. 5 (1) (i) 

Raj 67 (C N 12) 

— ^Usurious Loans Act (10 of 1918) 

S. 3 (1) Proviso (ii) (as amended by 

Punjab Act, 7 of 1934) — Scope — Mort- 
gagor and mortgagee — Usurious Loans 
Act (1918), S, 3 (1) Proviso (ii) (as amend- 
ed by Punjab Act 7 of 1934) — Question of 
arnount due from mortgagor in subsequent 
suit for redemption — Question already 
decided in previous suit inter partes — 
Mortgaged land not redeemed, nor mort- 
gage foreclosed — Question cannot be 
reopened under Section 3 — Expression 
"any decree of a Court” in proviso (ii) to 
Section 3 (1) applies to consent decree — 
See Civil P. C. (1908), S. 11 

Punj 152 (C N 21) 


Defence of India Rules (1962) 

Rule 132-A (Since repealed by Defence 

of India (Amendment) Rules, 1965) — Pro- 
secution for offence under Rule cannot 
be launched subsequent to its repeal as 
tliere is no saving provision under the 
Defence of India (Amendment) Rules 
(1965) SC 549 A (C N 121) 

— Rr. 132-A (2) and 132-A (4) — Viola- 
tion of Rule i32-A (2) — Prosecution 

launched on 17-3-1968 after R. 132-A (2) 
was omitted by Defence of India Amend- 
ment Rules 1965 — Prosecution is illegal 
1969 Mad LW (Cr) 98. Reversed 

SC 494 C (C N 109) 
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Delhi Municipal Corporation Act (66 of 
1957) 

See under Municipalities. 

Displaced Persons (Claims) . Act (44 of 
1950) 

S. 6 — Displaced Persons (Claims) 

Supplementary Act (1954), Sections 5 (1) 
(a) and (b) 2 (f) — Displaced , Persons 
(Verification of Claims) Supplementary 
Rules (1954), Rule 18 — Power of Chief 
Settlement Commissioner under Sec- 
tion 5 (1) (b) — It includes power to re- 
view final order under the Act of 1950 

SC 540 A (C N 119) 

Displaced Persons (Claims) Supplementary 
Act (12 of 1954) 

S. 2 (f) — Verified claim — It means 

any claim registered under Act of 1950 in 
respect of which final order has-been pass- 
ed — See Displaced Persons (Claims) Act 
(1950), Section 6 SC 540 A (C N 119) 

S. 2 (f) — Power in revision — It 

includes valuation of claim — See Dis- 
placed Persons (Claims) Supplementary 
Act (1954), Section 5 (1) (b) 

SC 540 B (C N 119) 

Ss. 5(1) (a) and (b) — Power of Chief 

Settlement Commissioner under Sec- 
tion 5 (1) (b) — It includes power to re- 
\dew final order imder Act of 1950 — See 
Displaced Persons (Claims) Act (1950), 
Section 6 SC 540 A (C N 119) 

S. 5 (1) (a) — Order passed by Claims 

Commissioner — In review Chief Settle- 
ment Commissioner reducing amount sub- 
stantially — Review order based on con- 
clusion on pure conjectures and surmises 
and not on legal evidence — Order set 
aside in writ petition by Single Jud^ oh 
ground of error apparent on face of re- 
cord — Order of Single Judge set aside in 
Letters Patent Appeal against order — 
Held, that the decision of Letters Patent 
Bench was illegal. AIR 1965 Punj 367, 
Reversed SC 540 D (C N 119) 

Ss. 5 (1) (b) and 2 (f) — Power in re- 
vision — It includes valuation of claim 

SC 540 B (C N 119) 
S. 5 (1) (b) — Displaced Persons (Veri- 
fication of claims) Supplementary Rules 
(1954), Rule 18 clause (iv) — Intepreta- 
tion of clause (iv) — Rule of ejusdem 
generis does not apply 

SC 540 C (C N 119) 

Displaced Persons' (Claims) Supplementary 
Rules (1954) 

R. 18 clause (iv) — Interpretation 

Rule of ejusdem generis does not apply — 
See Displaced Persons (Claims) Supple- 
mentary Act (1954); S. 5 (1) (b) ’ " 

SC 540 C (C N 119) 
Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954) 

Concurrent’ findings — Suit for dec- 
laration filed alleging to be claimant 
under Displaced Persons (Compensation 
and Rehabilitation) Act — Both lower 
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Displaced Persons (Compensation and Re- 
habilitation) Act (contd.)* 

Courts not accepting that allegation — 
Conclusion of both, lower Courts not 
shown to be tainted with any illegality 
— In sfecond appeal that plea is unaccept- 
able and must be repelled under such 
circumstances — See Civil P. C. (1908), 
Section 100 ' Delhi 85 B (C N 18) 

— -S. 15 — See Administration of Eva- 
cuee Property Act (1950), Section 40 

All 228 A (C N 36) 

S. 36 — Scope — Distinction between 

Rules 41 and 42 of Displaced Persons 
(Compensation and Rehabilitation) Rules 
(1955) — "Shall” and "may” — Construc- 
tion — Plaintiff alleging to be claimant, 
displaced person, and lawful tenant of 
Government-built property — Suit filed 
for declaration — Suit is barred by Sec- 
tion 36 — (Interpretation of Statutes • — 
Operation of Statutes — Mandatory and 
directory provisions — Use of words 
"may” and "shall”) — (Civil P. C. (1908), 
Preamble — Interpretation of Statutes ■ — 
Operation of Statutes — Mandatory and 
directory provisions — Use of words 
"may” and "shall”) 

Delhi 85 A (C N 18) 

Displaced Persons (Verification of Claims) 
Supplementary Rules (1952) 

R. 18 — Power of Chief Settlement 

Commissioner to review — It includes 
power to review final order — See Dis- 
placed Persons (Claims) Act (1950), S. 6 
SC 540 A (C N 119) 

R. 41 — Scope — Distinction between 

Rr. 41 and 42 of Displaced Persons (Com- 
pensation and Rehabilitation) Rules — 
"Shall” and "may” — Construction ■ — 
Plaintiff alleging to be claimant, displac- 
ed person and lawful tenant of Govern- 
ment-built property — Suit filed for dec- 
laration — Suit is barred by S. 36 — See 
Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 36 

Delhi 85 A (C N 18) 

R. 42 — Scope — Distinction between 

Rr. 41 and 42 of Displaced Persons (Com- 
pensation and Rehabilitation) Rules — 
"Shall and _ "may” — Construction — 
Plaintiff alleging to be claimant, displaced 
person and lawful tenant of Government- 
built property — Suit filed for declaration 
— Suit is barred by S. 36 — See Displac- 
ed Persons (Compensation and Rehabili- 
tation) Act (1954), S. 36 

Delhi 85 A (C N 18) 

Dock Workers . (Regulation of Employ- 
ment) Act (9 of 1948) 

S. 5-C (inserted by amendment Act 

8 of 1962) — Calcutta Dock Labour Board 
is a local authority — Rules 38 and 52 of 
the Calcutta Dock Workers (Regulation of 
Employmi'nt) Scheme authorise raising 
and holding of fund — Section 5-C of 


Dock Workers (Regulation of Employ- 
ment) Act (contd.) 

Dock Workers (Regulation of Employment) 
Act, 1948 deals with accounts and audits 
of such fund — Board thus answers the 
definition of local authority under Sec- 
tion 3- (31) of General Clauses Act — 
Hence, Small Cause Court at Calcutta can 
itself attach salary of a winchman of the 
Board drawing it at Kidderpore without 
transferring the decree to Alipore Court 
— See Civil P. C. (1908), O. 21, R. 48 (1) 
Cal 176 B (C N 29) 


Drugs and Cosmetics Act (23 of 1940) 

Ss. 3 (b). 18(c) and 27 — Drugs — 

Definition of D. D. T. is a drug — Sale of 
• compound containing D. D. T. without 
obtaining licence — Conviction under 
Section 18 (c) read with S. 27 is proper 

Bom 134 (C N 23) 


-S. 18 — Agreement of agency 


Trader appointed selling agent of medi- 
cines — Trader though not holding whole- 
saler’s licence at time of agreement obtain- 
ing licence subsequently — Agreement is 
not void — Termination of agency by trader 
before expiry of stipulated period — , Suit 
for damages is maintainable — See Con- 
tract Act (1872). S. 23 ^ ^ 

Bom 128 (C N 21) 
S. 18 (c) — Sale of compound con- 
taining D. D. T. without obtaining licence 
— Conviction under Section 18 (c) read 
with Section 27 is proper — See Drugs and 
Cosmetics Act (1940), S. 3 (b) 

Bom 134 (C N 23) 

S. 27 — Drugs — Definition of — 

D. D. T. is a drug — Sale of compound 
containing D. D. T. without obtaining 
licence — Conviction under Section 18 (c) 
read with Section 27 is proper — See 
Drugs and Cosmetics Act (1940), S. 3 (b) 

Bom 134 (C N 23) 


Drugs and Cosmetics Rules 
^R. 61 — Agreement of agency ■ — 

— Trader appointed selling agent of medi- 
cines — Trader though not holding whole- 
saler’s licence at time of agreement ob- 
taining licence subsequently — ^Agreement 
is not void — Termination of agency by 
trader _ before expiry of stipulated period 

— Suit for damages is maintainable — 
See Contract Act (1872). S. 23 

Bom 128 (C N 21) 

Easements Act (5 of 1882) 

S. 15 — Right of way — Scope of Sec- 

tion_ 131 (1) — Provisions deal with right 
of limited nature and for limited purpose 
namely private right of way of cultivator 
through the field of another for access to 
his field _ — Dispute under the section is 
to be decided on the basis of convenience 
of the parties and not on the ba.sis of per- 
fection of right by prescription ■ — Deci- 
sion of revenue authorities under this .sec- 
tion is exclusive and suit to enforce the 
common law right i.e. under Easements 
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Easements Act (contd.) 

Act, does not lie — See M. P. Land Re- 
venue Code (1959), S. 131 

Madh Pra 79 A (C N 19) 

EDUCATION 

— Maharashtra Education (Cess) Act (27 of 
1962) 

Pre. — Word "education" • — LevidnR 

and collecting cess for purpose • of pro- 
rrioting education will be covered by term 
"education” — Incidence of this tax falls 
on lands and buildings _ — State Legis- 
lature is competent to impose this tax 
under Entry 49, even assuming tax is not 
covered by Entry 11 — See Constitution 
of India, Art. 246 

Bom 154 A (C N 27 ) 
^Pre. — State can impose tax on citi- 
zens for meeting expenses of education - — 
Article 45 is no bar — See Constitution 
of India, Art. 45 

Bom 154 B (C N 27) 

^Pre., Ss. 3, 4 — Imposition under -Act 

is tax on lands and buildings — Tax is 
authorised by Entry No. 49 of List 2 of 
Sch. 7 of Constitution — Fact that tax 
has no relation to services rendered is im- 
material — (Constitution of India, Arts. 246, 
265, Sch. 7, List 2, Entry 49) 

Bom 154 C (C N 27) 

S, 3 — Imposition under Act is tax 

on lands and buildings — Tax is authoris- 
ed by Entry No. 49 of List 2 of Sch. 7 of 
Constitution — Fact that tax has no re- 
lation to services rendered is immaterial 

— See Maharashtra Education (Cess) Act 
(27 of 1962), Pre. Bom 154 C (C N 27) 

S. 3 — Education tax covered by 

Entry 49 — There is no limit fixed in so 
for as taxes falling under Entry 49 are 
concerned — Hence, education tax cannot 
be limited to Rs. 250 — Article 276 (2) has 
no application — See Constitution of 
India, Article 276 (2) 

Bom 154 D (C N 27) 

S. 4 — Imposition under Act is tax 

• on lands and buildings — Tax is authoris- 
ed by Entry No. 49 of List 2 of Schedule 7 
of Constitution — Fact that tax has no 
relation to services rendered is immaterial 

— See Maharashtra Education (Cess) Act 
(27 of 1962), Preamble 

Bom 154 C (C N 27) 

S. 4 — Education tax covered by 

Entry 49 — There is no limit fixed in so 
far as taxes falling under Entry 49 are 
concerned — Hence, education tax can- 
not be limited to Rs. 250 — Article 276 (2) 
has no application — See Constitution of 
India, Art. 276 (2). 

Bom 154 D (C N 27) 


Electricity Act (9 of 1910) 

S. 3 — Object — Concessional supply 

made to consumer by electricity company 
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Electricity Act (contd.) 
under an agreement — Licence under Sec- 
tion 3 of Electricity Act, 1910 granted to 
that company — Such agreement made 
part of that licence — Under Electricity 
(Supply) Act, 1948, Government appoint- 
ing Rating Committee — Committee re- 
commending withdrawal of such conces- 
sional supply — Government accepting 
that recommendation — Discontinuance of 
such concessional supply correct — See 
Electricity (Supply) Act (1948). S. 57 

Raj 72 A (C N 15) 
S. 51 — Scope — Demand by Muni- 
cipal Corporation of fee for lands occupi- 
ed by Electric Supply Company for fixing 
poles on corporation area — Dispute be- 
tween company and corporation cannot 
be referred to arbitration under Section 15 
of Telegraph Act — AIR 1969 Pat 355, 
Reversed — (Telegraph Act (1885). Sec- 
tions 15, 3 (6) ) SC 491 (C N 108) 

Electricity (Supply) Act (54 of 1948) 

S. 23 — Object — Concessional supply 

made to consumer by electricity company 
under an agreement — Licence under 
Section 3 of Electricity Act, 1910 granted 
to that company — Such agreement made 
part of that licence — Under Electricity 
(Supply) Act 1948, Government appoint- 
ing Rating Committee — Committee re- 
commending withdrawal of such conces- 
sional supply — Government accepting 
that recommendation — Discontinuance of 
such concessional supply correct — See 
Electricity (Supply) Act (1948), S. 57 

Raj 72 A (C N 15) 
Ss. 57, 23 and Sch. 6 — Object — Conces- 
sional supply made to consumer by elec- 
tricity company under an agreement — 
Licence under Section 3 of Electricity Act, 
1910 granted to that company — Such 
agreement made part of that licence — 
Under Electricity (Supply) Act, 1948, 
Government appointing Rating Committee 
— Committee recommending withdrawal 
of such concessional supply — Govern- 
ment accepting that recommendation — 
Discontinuance of such concessional sup- 
ply correct — (Electricity Act (1910), Sec- 
tion 3) Raj 72 A (C N 15) 

S, 57 (2) (c) — New rates fixed on 

recommendations of Rating Committee — 
Retrospective effect for such rates not 
permissible Raj 72 B (C N 15) 

Sch. 6 — Object — Concessional sup- 
ply made to consumer by electricity com- 
pany under an agreement — Licence under 
Section 3 of Electricity Act, 1910 granted 
to that company — Such agreement made 
part of that licence — Under Electricity 
(Supply) Act 1948, Government appoint- 
ing Rating Committee — Committee re- 
commending withdrawal of such conces- 
sional supply — Government accepting 
that recommendation — Discontinuance of 
such concessional supply correct — See 
Electricity (Supply) Act (1948), S. 57 

Raj 72 A (C N 15) 
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Essential Commodities Act (10 o£ 1955) 

Ss. 3, 7, 5 — Iron and Steel (Control) 

Order (1956), Para. 14 (2) — Order under 
■Section 3 — Contravention of direction 
contained in notification issued under 
para 14 (2) of Order — It is not contra- 
vention of provisions of Order and so not 
punishable under Section 7 

Cal 167 (C N 25) 

S. 3 — Petitioner authorised dealer 

imder Cl. 2 (a) — Authorisation cancelled 
on ground of misconduct of petitioner — 
Contractual power of termination of 
authorisation not exercised — Cancella- 
tion order is penal and can be passed only 
in accordance with principles of natural 
justice — Writ petition filed against can- 
cellation order — Petition clearly com- 
petent — No statutory rule or standing 
order available requiring elaborate in- 
quiry by recording evidence — Petitioner 
not demanding copies of statements of 
witnesses recorded at preliminary inquiry 

— Gist of such statements however, given 
in show cause notice — No attempt made 
by petitioner to rebut materials sought to 
be relied upon against him — Petitioner 
heard in appeal against cancellation order 

— Principles of natural justice are satis- 
fied in such a case — Writ petition hence 
not maintainable — See Imported Food- 
grains (Prohibition of Unauthorised Sale) 
Order (1958), Cl. 2 (a) 

Guj 67 (C N 11) 

S. 3 — M. P. Foodgrains Dealers 

Licensing Order 1965, Cls. 3 and 7 — 
Licence — Renewal — Principles 

Madh Pra 70 A (C N 17) 

S. 3 — M. P. Foodgrains Dealers 

Licensing Order 1965, Cls. 3 and 7 — 
Renewal of license — Refusal to renew — 
Consideration 

Madh Pra 70 B (C N 17) 

S. 3 — M. P. Foodgrains Dealers 

Licensing Order, 1965, Cls. 3 and 7 — 
Refusing to renew licence — Authority 
acts quasi-judicially — Principles of 
natural justice have to be observed 

Madh Pra 70 C (C N 17) 

S. 5 — Iron and Steel (Control) Order 

1956 imder Section 3 — Contravention of 
direction contained in notification issued 
under para 14 (2) of Order — It is not 
contravention of provisions of Order and 
so, not punishable under Section 7 — See 
Essential Commodities Act (1955), S. 3 

Cal 167 (C N 25) 

S. 7 — Iron and Steel (Control) Order 

1956 under Section 3 — Contravention of 
direction contained in notification issued 
under para 14 (2) of Order — It is not 
contravention of provisions of Order and 
so not punishable under Section 7 — See 
Essential Commodities Act (1955), S. 3 

Cal 167 (C N 25) 

Evidence Act (1 of 1872) 

S. 3 — Claim petition under S. 110-C 

— Judgment of Criminal Court determin- 


Evidcncc Act (contd.) 
ing guilt or innocence of driver is not 
binding on Claims Tribunal — Claims Tri- 
bunal is "Court” within Section 3, Evi- 
dence Act — Tribunal must act judicially 
and must follow, principles of natural jus- 
tice — See Motor Vehicles Act (1939), 
Ss. 110 to 110-F Punj 137 A (C N 20) 
^S. 3 — Charge under S. 494, Penal Code 

— Marriage alleged to have been cele- 
brated according to Hindu rites — Proof 
of ceremonies — Nature of evidence re- 
quired — See Penal Code (1860), S. 494 

Tripura 30 (C N 6) 

S. 8, 111.- (i) — Accused absconding 

from village after commission of offence 
Fact of absconding is an incriminating 
circumstance and is relevant 

Orissa 54 A (C N 25) 

^S. 18 — Document — Admission of 

execution — Admission of signature of a 
person on document is not tantamount to 
admission of execution document by that 
person — It is one thing to admit signature 
of a person on a document and quite ano- 
ther thing which has different legal im- 
plications to admit that that person whose 
signature is identified by the deponent has 
executed the document 

Bom 160 B (C N 28) 
— — S. 24 — Retracted confession of ac- 
cused — Extent of corroboration required 

— Case of an accomplice is different — 

Variation between confessional statement 
and evidence in case — Variation held not 
material — See Criminal P. C. (1898), Sec- 
tion 164 Orissa 54 B (C N 25) 

^Ss. 31 and 115 — Estoppel by admis- 
sion — Admission in writ petition before 
Supreme Court that certain lands in pos- 
session of petitioner were pasture lands 
and that they were used by him for graz- 
ing his cattle — It is not open to petitioner 
in subsequent writ petition before High 
Court to turn round and say that admis- 
sion is not correct — He has to abide by 
that admission Goa 59 G (C N 12) 

— ^S. 43 — Claim petition under Sec- 
tion 110-C — Judgment of Criminal Court 
determining guilt or innocence of driver 
is not binding on Claims Tribunal — 
Claims Tribunal is "Court” within S. 3, 
Evidence Act — Tribunal must act judi- 
cially and must follow principles of natu- 
ral justice — See Motor Vehicles Act 
(1939), Ss. 110 to 110-F 

Punj 137 A (C N 20) 

^S. 50, Proviso — Charge under Sec- 
tion 494, Penal Code — Marriage ■ alleged 
to have been celebrated according to Hindu 
rites — Proof of ceremonies — Nature of 
evidence required — Effect of proviso — 
See Penal Code (1860), S. 494 

Tripura 30 (C N 6) 

— S. 63 — Registered Will — Certified 

copy of Will — Admissible in evidence — 
See Evidence Act (1872), S. 65 

Punj 182 A (C N 24) 
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Evidence Act (contd.) 

Ss. 65 and 63 — Registration Act 

(1908), S. 60 — Registered Will — Certi- 
fied copy of Will — Admissible in evi- 
.dence Punj 182 A (C N 24) 

-Ss. 91, 92 — Partition deed — Docu- 
ment containing admission of both parties 
that they were joint till 1954 — Oral 
admission of partition in' 1951 — Court 
should not persuade itself to hold that 
there was an oral partition between parties 
in face of admissions in written partition 
deed. • Bom 160 C (C N 28) 

S. 92 — Partition deed — Document 

containing admission of both parties that 
they were joint till 1954 — Oral admis- 
sion of partition in 1951 — Court should 
not persuade itself to hold that there was 
an oral partition between parties in face 
of admissions in written partition deed — 
See Evidence Act (1872), Section 91 

Bom 160 C (C N 28) 

Ss. 101 to 104 — Declaration under 

sub-section (1) — Whether procedure 

prescribed under sub-sections (2) to. (6) 
were followed — Proof of — See U. P. 
Roadside Land Control Act (10 of 1945), 
Section 3 All 199 B (C N 29) (FB) 

Ss. 101 to 104 — Distinction between 

civil and criminal negligence — See 
Tort — Negligence 

Punj 137 B (C N 20) 

S. 106 — 'Liquor’ — Offence under 

Sec. 4 for consuming liquor — Burden of 
proof — State of drunkenness established 
by prosecution — Presumption under Sec- 
tion 3-A (1963) can be invoked — Pre- 
sumption rebuttable — Accused not sub- 
mitting any explanation — He must be 
held guilty of offence — Effect of intro- 
duction of Section 3-A, (1956) and Sec- 
tion 3-A, (1963) stated — See Prohibition 
— Assam Liquor Prohibition Act (1 of 
1953) (as amended in 1956 and 1963), Sec- 
tion 4 Assam 49 (C N 10) 

S. 114 — Failure of Court to record 

finding under Section 476, Criminal P. C. 
that it is expedient in interests of justice 
to enquire into offence — No presumption 
can be dra\yn that Court had formed re- 
quisite opinion regarding expediency to 
enquire into matter, even if Court mak- 
ing complaint may be Court before which 
offence was committed : AIR 1962 All 
251, Dissent — See Criminal P. C. (1898), 
Section 476 Andh Pra 119 A (C N 14) 

-S. 114, Illustration (a) — Recovery of 

stolen goods in dacoity from accused three 
days after occurrence — Possible presump- 
tion are that (1) he took part in dacoity, 
or (2) received goods knowing them to be 
stolen in dacoity, or (3) received goods 
knowing them to be stolen — Choice must 
depend on facts of each case — See Penal 
Code (1860), Section 411 

SC 535 (C N 117) 
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Evidence Act (contd.) 

S. 114, Ulus, (b) — Retracted confes- . 

sion of accused — Extent of corroboration 
required — Case of an accomplice is 
different — Variation between . confes- 
sional statement and evidence in case — 
Variation held not material — See Crimi- 
nal P. C. (1898), Section 164 

Orissa 54 B (C N 25) 

S. 114 illustration (e) — Declaration 

under sub-section (1) — Whether proce- 
dure prescribed under sub-sections (2) to 
(6) were followed — Proof of — See U. P. 
Roadside Land Control Act (10 of 1945), 
Section 3 All 199 B (C N 29) (FB) 

S. 115 — Burden of proving in- 
gredients of Section lies on party claiming 
estoppel — Representation must be clear 

SC 426 B (C N 94) 
^S. 115 — Civil P. C. (1908), Section 11 

— Doctrine of approbate and reprobate 
and principle of constructive res judicata 

— Applicable to writ proceedings 

Goa 59 -A (C N 12) 

S. 115 — Estoppel by admission — 

Admission in writ petition before Supreme 
Court that certain lands in possession of 
petitioner were pasture lands and that they 
were used by him for grazing his cattle — 
It is not open to petitioner in subsequent 
writ petition before High Court to turn 
round and say that admission is not correct 

— He has to abide by that admission — 
See Evidence Act (1872), S. 31 

Goa 59 G (C N 12) 
S. 133 — Retracted confession of ac- 
cused — Extent of corroboration required 

— Case of an accomplice is different — 

Variation between confessional statement 
and evidence in case — Variation held not 
material — See Criminal P. C. (1898), 
Section 164 Orissa 54 B (C N 25) 

Factories Act (63 of 1948) 

Preamble — Factories Act is a social 

enactment to achieve social reform and 
must receive liberal construction to achieve 
legislative purpose without doing violence 
to language SC 488 D (C N 107) 

— — S. 2 (1) — ’Worker’ — Persons doing 
clerical duties but otherwise falling within 
definition of "worker’- — They are 
workers SC 488 C (C N 107) 

Finance Act (25 of 1950) 

S. 2 (11) (a) Proviso — Assessee sub- 
mitting return for assessment .year 1950- 
51 — Income from 1-7-1949 to 31-3-1950 
shown — Permission under Section 2 (11) 
(a) proviso of the Act to change the period 
of 'previous year’ to nine months granted 

— income cannot be assessed at the rate 
applicable for twelve months’ income 

Mys 110 (C N 28) 
Finance Act (23 of 1951) 

Sch. I, Part B, Proviso (1) — Words 

"no order has been made under Sec- 
tion 23-A (1) Income-tax Act” — Words 
do not merely mean physical fact of there 



32 


SUBJECT INDEX, A. L R. 1970 APRIL 


Finance Act (1951) (contd.) 
being no order under that provision in 
existence — Rebate may be allowed only 
after considering applicability of Sec- 
tion 23-A, Income-tax Act (1922) and of 
propriety of making order under that 
section — Rebate granted without apply- 
ing mind to the question — Assessment 
can be reopened on ground that it had been 
made at too low a rate — (Income-tax Act 
(1922), Ss. 23-A, 34 

Mad 133 (C N 35) 

Finance Act (5 of ID'S?) 

S. 2 (3) (a) and (1) (a) — "Income-tax” 

— Meaning — Income-tax on dividend 
income for 1957-58 assessment' year cal- 
culated under Section 2 (3) (a) — Special 
surcharge under Section 2 (l) (a) levied 
on that income-tax — Levy correct 

Ra.i 70 (C N 14) 
Foreigners Act (31 of 1946) 

S. 3 (2) (c) — Sentence — Accused 

though born and brought up in Goa choos- 
ing to retain his Portuguese nationality 
after Goa became part of India — Accused 
deliberately disobeying order under Sec- 
tion 3 (2) (c) for second time — Accused 
contending that in spite of de facto oc- 
cupation of Government of India, Goa 
continued de jure as Portuguese territory 
and by exercising option to continue as 
Portuguese national he did not become 
foreigner — Held sentence of simple im- 
prisonment for three months and fine of 
Rs. 100 or, in default further imprison- 
ment for 20 days was unduly lenient and 
manifestly inadequate when accused had 
been wilfully disregarding law and chal- 
lenging territorial integrity of India; suf- 
ficiently deterrent sentence was called for 
in the ends of justice • — Sentence enhanc- 
ed in exercise of powers under S. 439 (2) 
of Criminal P. C. (1898), to 12 months 
simple imprisonment and fine of Rs. 1,000 
and in default, further imprisonment for 
six months — See Foreigners Act (1946), 
Section 14 Goa 56 A (C N 11) 

Ss. 14 and 3 (2) (c) — Sentence — 

Accused though born and brought up in 
Goa choosing to retain his Portuguese 
nationality after Goa became part of India 
— Accused deliberately disobeying order 
under Section 3 (2) (c) for second time — 
Accused contending that in spite of de 
facto occupation of Government of India, 
Goa continued de jure as Portuguese terri- 
tory an-"’ ’ exercising option to continue 
as Portuguese national he did not become 
foreigner — Held sentence of simple im- 
prisonment for three months and fine of 
Rs. 100 or, in default further imprisonment 
for 20 days was unduly lenient and mani- 
festly inadequate when accused had been 
wilfully disregarding law and challenging 
territorial integrity of India; sufficiently 
deterrent sentence was called for in the 
ends of .justice — Sentence enhanced in 
exercise of powers under Section 439 (2) of 


Foreigners Act (contd.) 

Criminal P. C. (1898) to 12 months simple 
imprisonment and fine of Rs. 1.000 and 
in default, further imprisonment for six 
months ^ Goa 56 A (C N 11) 


Foreign Exchange Regulation Act (7 of 
1947) 

Ss. 4 (1), 5 (1), 9, 23-D (1) and proviso, 

and 23 (3) — Contravention of Ss. 4 (1), 
5 (1) and 9 — Enquiry under Section 23-D 
U) instituted by issue of show cause 
notice — Complaint made to the Court 
without having any material which could 
lead to the opinion that Director of En- 
forcement will not be in position to 
impose adequate penalty — Complaint, 
held was filed without complying with the 
proviso and was invalid. 1969 Mad L\V 
(Cr) 98, Reversed 

SC 494 B (C N 109) 
S. 5 (1) — See Foreign Exchange Re- 
gulation Act (1947), S. 4 (1) 

SC 494 B (C N 109) 
S. 9 — See Foreign Exchange Regula- 
tion Act (1947), S. 4 (1) 

SC 494 B (C N 9) 
S. 21 (1) — Penal Code (1860). Sec- 
tions 120-A, 120-B — Contract con- 
templated under Section 21 (1) 

Nature — Section 21 (1) does not cover 
criminal conspiracy similar to Sec. 120-B 

— Complaint in respect of illegal acquisi- 
tion of Foreign Exchange — Allegation 
therein that two accused agreed to obtain 
foreign exchange illegally — Framing of 
charge under S. 120-B — Maintainability 

— See Penal Code (1860). S. 120-B 

SC 549 B (C N 121) 


S, 23 (1) and Proviso — Contraven- 
tion of Ss. 4 (1), 5 (1) and 9 — Enquiry 
under Section 23-D (1) instituted by issue 
of show cause notice — Complaint made 
to the Court without having any material 
which could lead to the opinion that Direc- 
tor of Enforcement will not be in a posi- 
tion to impose adequate penalty — Com- 
plaint, held was filed without complying 
with the proviso and was inx'alid — See 
Foreign Exchange Regulation Act 
Section 4 (1) SC 494 B (C N 109) 

-^Ss. 23 (1) (b), 23 (1) (a) and 23-D -- 
Vires — Provision of Section 23 (1) _ (b) 
does not violate Art. 14 of the Constitu- 
tion SC 494 A (C N 109) 

S. 23 (3) — Contravention of Ss. 4 

(1). 5 (1) and 9 — : Enquiry under Sec- 
tion 23-D (1) instituted fay issue of show 
cause notice — Complaint made to the 
Court without having any material which 
could lead to the opinion that Director of 
Enforcement will not be in a position to 
impose adequate penalty — Complaint, held 
was filed without complying with the 
proviso and was invalid — See Foreign 
Exchange Regulation Act (1947). S. 4 (1) 
SC 494 B (C N 109) 
S. 23-D — Vires — Provision of Sec- 
tion 23 (1) (b) does not violate Art. D 
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Foreign Exchange Regulation Act (contd.) 
of the Constitution. — See Foreign Ex- 
change Regulation Act (1947). S. 23 (1) 
(b) SC 494 A (C N 109) 

General Clauses Act (10 of 1897) 

S. 3 (31) — Calcutta Dock Labour 

Board is a local authority — Rules 38 and 
52 of Calcutta Dock Workers (Regula- 
tion of Employment) Scheme authorise 
raising and holding of fund — Section 5-C 
of Dock Workers (Regulation of Employ- 
ment) Act, 1948 deals with accounts and 
audits of such fund — Board thus answers 
the definition of local authority under 
Section 3 (31) of General Clauses Act — 
Hence, Small Cause Court at Calcutta can 
itself attach salary of a winchman of the 
Board drawing it at Kidderpore without 
transferring the decree to Alipore Court 
— See Civil P. C. (1908), O. 21, R. 48 (1) 

Cal 176 B (C N 29) 
Gift Tax Act (18 of 1958) 

I S, 2 (iii) — "Assessee” — Definition 

is wide enough to include every person 
who is deemed to be a donee 
5 Andh Pra 126 J (C N 17) 

; Ss. 2 (xviii), 2 (xii), 2 (xxiv) and 4 (d) 

. — "Person” — Definition is inclusive one 

— Coparceners taking share in self-acquir- 
ed property of another coparcener which 
j was merged in joint family property — 

\ Transfer in this case is to ‘person’ within 
definition of Gifts Tax Act 

Andh Pra 126 F (C N 17) 

' Ss. 2 (xxiv) (d), 4 (d) — Hindu father 

< merging his self-acquired property into 
joint family property — His rights being 
$ diminished the transaction is gift 
^ Andh Pra 126 D (C N 17) 

;; S. 2 (xxiv) (d) — "Transaction” — 

\ Conversion of self-acquired property into 
.j joint family property — Conversion is 
"transaction” Andh Pra 126 G (C N 17) 

S. 3 — Gift tax not recovered from 

E- donor — Recovering from donees — 
(5 Notice of demand — Essentials — See Gift 
Tax Act (1958), S. 29 

Andh Pra 126 H (C N 17) 

S. 4 (d) — Hindu father merging self- 

;1' acquired property in joint family property 
. 5 ' — His right being diminished transaction 

jl* is gift — See Gift Tax Act (1958). S. 2 

.p (xxiv) Andh Pra 126 D (C N 17) 

(!■ ^ S. 4 (d) — "Person” coparcener tak- 

£:• ing share in self-acquired property merg- 
ed in joint family property — Transfer 
is to "person” — See Gift Tax Act (1958), 
p S. 2 (xvui) Andh Pra 126 F (C N 17) 

(T/ S. 15 (3) — Subject-matter of Gift 

Tax falls under Entry 97, List II of Con- 
p stitution of India — See Constitution of 
India, Sch. VII, List I, Entry 97 
f,' ■ Andh Pra 126 B (C N 17) 

S. 22 — Notice to donees to pay gift 

If tax_ — Remedies available to contest the 
i;l notice — Appeal is a creature of statute 
|| 5 f' — Absence of provision of appeal does not 

[rt- (April) 1970 Index^s/3 
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Gift Tax Act (contd,) 
make proceedings invalid — Section 29 
does not contravene Art. 19 (1) (f) — See 
Constitution of India, Art. 19 (1) (f) 

Andh Pra 126 K (C N 17) 

S. 23 — Notice to donees to pay gift 

tax — Remedies available to contest the 
notice — Appeal is a creature of statute 

— Absence of provision of appeal does not 
make proceedings invalid — Section 29 
does not contravene Art. 19 (1) (f) — See 
Constitution of India, Art. 19 (1) (f) 

Andh Pra 126 K (C N 17) 

S. 24 — Notice to donees to pay gift 

tax — Remedies available to contest the 
notice — Appeal is a creature of statute 

— Absence of provision of appeal does not 
make proceedings invalid — Section 29 
does not contravene Art. 19 (1) (f) — See 
Constitution of India, Art. 19 (1) (f) 

Andh Pra 126 K (C N 17) 

S. 26 — Notice to donees to pay gift 

tax — Remedies available to. contest the 
notice — Appeal is a creature of statute 
— ^Absence of provision of appeal does not 
make proceedings invalid — Section 29 
does not contravene Art. 19 (1) (f) — See 
Constitution of India, Art. 19 (1) (f) 

Andh Pra 126 K (C N 17) 
Ss. 29, 31 and 3 — Gift tax not re- 
covered from donor — Recovery from 
donees — Notice of demand — Essentials 
Andh Pra 126 H (C N 17) 

S, 29 — Notice to donees to pay gift 

tax — Remedies available to contest the 
notice — Appeal is a creature of statute 
— Absence of provision of appeal does not 
make proceedings invalid — Section 29 
does not contravene Article 19 (1) (f) ■ — 
See Constitution of India, Article 19 (1) 
(f) Andh Pra 126 K (C N 17) 

S. 30 — Priority of Government in 

respect of arrears of tax — Government 
can proceed against immoveable properties 
gifted. Andh Pra 126 I ( C N 17) 

S. 31 — Gift tax not recovered from 

donor — Recovering from donees — 
Notice of demand — Essentials — See Gift 
Tax Act (1958), Section 29 

Andh Pra 126 H (C N 17) 

Government of Union Territories Act 
(20 of 1963) 

— — S. 18 — Legislative competency of 
State legislature — See Tenancy Laws — 
Daman (Abolition of Proprietorship of 
Village Regulation (1962), S. 2(d) 

Goa 59 D (C N 12) 

HIGH COURT RULES AND ORDERS 
— Calcutta High Court (Extension of 
Jurisdiction) Act (41 of 1953) 

^Provision in Legal Remembrancer’s 

Manual of West Bengal does not enable 
Government of West Bengal to appoint 
any Public Prosecutor in respect of Cen- 
tral Territory of Andaman and Nicobar 
Islands — See Criminal P. C. (189r8), 
S. 492 Cal 162 (C N 24) 
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Hindu Adoptions and Maintenance Act 
(78 of 1956) 

S, 4(b) — S. 4 (b) does not repeal or 

affect in any manner the provisions of 
S. 488, Cr. P. C. — See Criminal P. C. 
(1898), S. 488 SC 446 A (C N 98) 

Hindu law 

Debt by father — Son’s liability — 

Father standing as surety for debt incur- 
red by stranger — Surety is not personal 
— His sons are bound to make good that 
surety Andh Pra 158 B (C N 22) 

Religious endowments — Idol • — 

Legal status — See Tenancy Laws — Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), Sec- 
tion 2 (12), Explanation I 

SC 439 A (C N 96) 

Joint family — Father merging his 

self-acquired property into joint family 
property — Such conversion amounts to 
transfer and diminution of rights of 
father and enlargement of rights of co- 
parceners — AIR 1962 Mad 26 and 1967- 
66 ITR 169 (Mad) and 1967-65 ITR 19 
(Mys), Dissented 

Andh Pra 126 C (C N 17) 

Religious endowments — Manager or 

shebait of idol and trustee — Distinction 
between SC 439 B (C N 96) 

^Religious endowment — Private tem- 
ple — Mismanagement — Civil Court has 
jurisdiction to frame scheme for manage- 
ment — See Civil P. C. (1908), S. 92 

SC 532 B (C N 116) 

Religious endowment — Private trust 

temple — Mismanagement and misappro- 
priation by pujari — Right to sue — Suit 
on behalf of deity to protect property 
maintainable — Person making donations 
for temple maintenance can sue on behalf 
of deity — Civil P. C., Section 92, has no 
application — (Civil P. C. (1908), Sec- 
tions 9 and 92, Order 7, Rule 4) 

SC 532 A (C N 116) 
Trust — Religious or charitable pur- 
pose — Dedication — Essentials — Dedi- 
cation for purpose of promoting games 
not as part of education of those partici- 
pating but for promotion of games simpli- 
citer — Purpose is not charitable — Trust 
created for maintaining Akhara though 
idols and Tasweer installed, held, was 
not a religious Trust. Decision of High 
Court (All) D/- 5-8-65, Reversed 

SC 458 (C N ,101) 

Hindu Marriage Act (25 of 1955) 

— S. 7 — Charge under S. 494 — Mar- 
riage alleged to have been celebrated 
according to Hindu rites — Proof of cere- 
monies — Nature of ewdence required — 
See Penal Code (1860), S. 494 

Tripura 30 (C N 6) 
— S. 17 — Charge under S. 494 — Mar- 
riage alleged to have been celebrated ac- 
cording to Hindu rites — Proof of cere- 


Hindu Marriage Act (contd.) 

monies • — Nature of evidence required— 

See Ptnal Code (1860), S. 494 

Tripura 30 (C N 6) 

Hindu Succession Act (30 of 1956) 

S. 4(2) — Act has no application to 

agricultural plots — Provisions do. not 
apply to land tenures created under U. P. 
Zamindari Abolition and Land Reforms 
Act — Hindu widow in possession of land 
in lieu of maintenance — Acquisition of 
Asami right under S. 11 of the U. P. Act 

— Asami right, held did not become 
bhumidari right by reason of Section 14 
of the Hindu Succession Act — See Hindu 
Succession Act (1956), S. 14(1) 

All 238 (C N 39) 

Ss. 14(1) and (2). and 4 (2) — Act has 

no application to agricultural plots — 
Provisions do not apply to land tenures 
created imder U. P. Zamindari Abolition 
and Land Reforms Act — Hindu widow 
in possession of land in lieu of mainten- 
ance — Acquisition of Asami right under 
S. 11 of the U. P. Act — Asami right, 
held, did not become bhumidari right by 
reason of Section 14 of the Hindu Suc- 
cession Act. AIR 1964 All 165 & AIR 1968 
All 419, Overruled ■ — (Tenancy Laws — 
U. P. Zamindari Abolition and Land Re- 
forms Act, 1950 (1 of 1951), Ss. 10 and 11) 

— (Constitution of India, Sch. 7, List IIP 
Entries 5, 6 and 7; List II, Entry 18) 

All 238 (C N 39) 
S. 21 — Murder of mother and daugh- 
ter on the same night — Difficult to as- 
certain who died first — Presumption 
imder the section is that younger (daugh- 
ter) survived the elder 

Mys 87 A (C N 22) 

S. 21 — Suit for partition and posses- 
sion of his half share of property by 'B 
against his widow mother P — Will by 
P of her property in favour of 'J' — Mur- 
der of 'P’ and 'j’ on same night during 
pendency of suit — Statute^ presump- 
tion under S. 21 Hindu Succession Act 
that 'J' survived P — Applications by 
other brothers of S and also by heirs of 
'J' for being brought on record as legal 
representatives of P — Held 'J’s heirs 
could be brought on record to continue 
the original suit and not the brothers of 
S — See Cicil P. C. (1908), O. 22, R. 4 

Mys 87 B (C N 22) 

HOUSES AND BENTS 

— Assam Urban Areas Rent Control Ad 
(3 of 1956) 

S. 6 (l)(e) and (4) — Deposit by tenant 

not conforming to requirements of statute 

— Deposit, held to be irregular — Find' 
ing that benefit of S. 6(4) is not available 
to tenant and therefore he cannot be 
treated as defaulter under S. 6(l)(e) pro- 
viso _ — Finding is on question of fact and 
is binding on second appellate court 
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Houses & Rents — Assam Urban Areas 
Rent Control Act (contd.) 

(Civil P. C. (1908), Ss. 100-101) 

Assam 59 A (C N 12) (FB) 

S. 6 — Scope of S. 9 — Deposit of 

rent made under S. 6(4) — Notice by Court 
to landlord to withdraw the same — 
There is no right of appeal under S. 9 — 
Hence, there is no question of any legal 
consequence from non-fihng of appeal by 
landlord — See Houses and Rents — 
Assam Urban Areas Rent Control Act 
(3 of 1956), S. 9 

Assam .59 B (C N 12) (FB) 

Ss. 9. 6 — Scope of S. 9 — Deposit of 

rent made under S. 6 (4) — Notice by 
Court to landlord to withdraw the same 
There is no right of appeal under S. 9 
— Because of non-filing of appeal, land- 
lord in subsequent proceeding is not de- 
barred from taking the plea of non-com- 
pliance with S. 6(4) — S, A. No. 165 of 
1962, D/- 15-2-1966 (Assam), Overruled 
Assam 59 B (C N 12) (FB) 

— Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) (as amended 
. by Act 12 of 1965) 

S. 13 (1) (a) — Amendment of plaint 

long after institution of suit to include 
cause of action not accrued on date of 
suit — Power of Court — Governing con- 
ditions — Eviction suits instituted on 
ground of personal necessity — One suit 
filed on 24-1-1966 — Rent alleged to have 
been defaulted on 24-5-1966 — Applica- 
tion to amend plaint on ground of such > 
default made on 3-4-1967. In other suit, 
filed in 1960, defeult alleged to have been 
committed in 1962 — Such amendment 
application made in 1967 — Both appli- 
cations allowed — Such order is material 
irregularity. (Houses and Rents — Rajas- 
than premises) — See Civil P. C. (1908), 
S. 153 Raj 77 (C N 16) 


Imported Foodgrains (Prohibition of 
Unauthorised Sale) Order (1958) 

Cls. 2(a) and 3 — Petitioner autho- 
rised dealer vmder Cl. 2(a) — Authorisa- 
tion cancelled on ground of misconduct 
of petitioner — Contractual power of 
termination of authorisation not exercis- 
ed — Cancellation order is penal and can 
be passed only in accordance with prin- 
ciples of natural justice — Writ petition 
filed against cancellation order — Peti- 
tion clearly competent — No statutory 
rule or standing order available requiring 
elaborate inquiry by recording evidence 
— Petitioner not demanding copies of 
statements of witnesses recorded at preli- 
minary inquiry — Gist of such statements 
however given in show cause notice — 
No attempt made by petitioner to rebut 
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Imported Foodgrains (Prohibition of Un- 
authorised Sale) Order (contd.) 
materials sought to be relied upon against 
him — Petitioner heard in appeal against 
cancellation order — Principles of natural 
justice are satisfied in such a case — Writ 
petition hence not maintainable — (Essen- 
tial Commodities Act (1955), S. 3) — (Con- 
stitution of India, Art. 226 — Grounds of 
Certiorari) Guj 67 (C N 11) 

Cl. 3 — Petitioner authorised dealer 

under Cl. 2(a) — Authorisation cancelled 
on ground of misconduct of petitioner ■ — 
Contractual power of termination of 
authorisation not exercised — Cancella- 
tion order is penal and can be passed only 
in accordance with principles of natural 
justice — Writ petition filed against can- 
cellation order — Petition clearly compe- 
tent — No statutory rule or standing 
order available requiring elaborate in- 
quiry by recording evidence — Petitioner 
not demanding copies of statements of 
witnesses recorded at preliminary in- 
quiry — Gist of such Statements however 
given in show cause notice — No attempt 
made by petitioner to rebut materials 
sought to be relied upon against him — 
Petitioner heard in appeal against can- 
cellation order — Principles of natural 
justice are satisfied in such a case — Writ 
Petition hence not maintainable ' — See 
Imported Foodgrains (Prohibition of Un- 
authorised Sale) Order (1958), Cl. 2(a) 

Guj 67 (C N 11) 

Income Tax Act (11 of 1922) 

S. 3 — Adventure in nature of trade 

— Assessee firm purchasing large block 
of shares with borrowed money at ruling 
rates and soon thereafter selling at a pro- 
fit in small lots — Transaction, held was 
a commercial one entered into with profit 
motive and was not in the nature of capi- 
tal investment — See Income Tax Act 
(1922), S. 10 SC 529 (C N 115) 

Ss. 10, 12 — Assessee, a private limit- 
ed Company whose business inter alia is 
to deal with shares and securities — As- 
sessee purchasing shares of a Company 
from a share broker — Shares sold with 
arrear dividends declared long ago but 
not claimed by previous owners — ^Amount 
of arrear dividends received by the asses- 
see — Amount cannot be treated as in- 
come liable to tax either under Sec. 10 or 
under Section 12 SC 410 (C N 90) 

Ss. 10, 3 and 12-A — Adventure in 

nature of trade — Assessee firm purchas- 
ing large block of shares with borrowed 
money at ruling rates and son thereafter 
selling at a profit in small lots — Trans- 
action, held, was a commercial one enter- 
ed into ydth profit motive and was not in 
the nature of capital investment 

SC 529 (C N 115) 

S. 12 — Assessee, a private limited 

Company, whose business inter alia is to 
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Income-tax Act (1922) (contd.) 
deal \vith shares and securities — Asses- 
see purchasing shares of a Company from 
a share broker — Shares sold %\dth arrear 
dividends declared long ago but not claim- 
ed by pre\dous ovTiers — Amount of 
arrear dividends received by the assessee 
— Amount cannot be treated as income 
liable to tax either under S, 10 or under 
S. 12 — See Income-tax Act (1922), S. 10 

SC 410 (C N 90) 

S. 12- A — Adventure in nature of 

trade — Assessee firm purchasing large 
block of shares \vith borrowed money ai 
ruling rates and soon thereafter selling a*- 
a profit in small lots — Transaction, held 
was a commercial one entered into witn 
profit motive and was not in the nature 
of capital investment — See Income Tax 
Act (1922), S. 10 SC 529 (C N 115) 

Ss. 22 (2), (3) and 34 — Assessee filing 

returns in his individual capacity in res- 
ponse to notice under Section 22 (2) and 
(3) — Income-tax Officer issuing notice 
under Section 34 without disposing of 
returns — Notice under Section 34 and 
consequent assessments are invalid 

SC 486 (C N 106) 

■ S.23-A — Rebate may be allowed onlv 

after considering applicability of Sec- 
tion 23-A, Income Tax Act (1922) and of 
propriety of making order under that 
section — Rebate allowed without apply- 
ing mind to the question — It can be re- 
opened on ground that it has been made 
at too low a rate — See Finance Act (1951). 
Sch. I, Part B, Proviso (1) 

Mad 133 (C N 351 

B. 34 — Assessee filing returns in his 

individual capacity in response to notice 
under S. 22(2) and (3) — Income Tax 
Officer issuing notice mider S. 34 without 
disposing of returns — Notice under S. 34 
and consequent assessments are invalid 

— See Income Tax Act (1922), S. 22(2) (3) 

SC 48G (C N 106) 

S. 34 — Rebate may be allowed onlv 

after considering applicability of S. 23-A. 
Income Tax Act (1922) and of propriety 
of making order tmder that section — 
Rebate allowed without applying mind to 
the question — Assessment can be re- 
opened on ground that it has been mads 
at too low a- rate — See Finance Act (1951). 
Sch. I, Part B, Proviso (1) 

Mad 133 (C N 35) 

S. 59 — Validity — Provisions do not 

suffer from \dce of excessive delegation 

— Rule 24 framed in pursuance of that 
power is also not ultra vires 

Assam 61 A (C N 13) (FB) 

Income Tax Act (43 of 1961) 

144 — Illegal assessment — Writ 

against — Best judgment assessment smack- 
ing arbitrariness — Held liable to be set 


Income-tax Act (1961) (contd.) 
aside — See Constitution of India, Art. 22fi 
Andh Pra 125 (C N 16) 

Ss. 147 and 148 — Duty of assessee 

questiohing jurisdiction of I. T. Officer — 
Conditions precedent — Duty to disclose 
primary facts, extent of — Consequences 
of failure — ^ Reasons to issue notice need 
not be disclosed 

Orissa 58 (C N 27! 
S. 148 — Duty of assessee question- 
ing jurisdiction of I. T. Officer — Condi- 
tions precedent — Duty to disclose pri- 
mary' facts, extent of — Consequences o.[ 
failure — Reasons to issue notice need 
not be disclosed — See Income Tax Act 
(1961), S. 147 Orissa 58 (C N 27) 


Income Tax Rules (1922) 

^R. 24 ■ — Validity — Provisions do not 

suffer from vice of excessive delegation— 
See Income-tax Act (1922), S. 59 

Assam 61 A (C N 13) (FB) 


Industrial Disputes Act (14 of 1947) 

— — S. 2 (j) — 'Industry’ — Meaning 
Institution carrying on different actiwties 
— ■ Dominant purpose will determine its 
character as "industry” or otherwise — 
Society catering for intellectual needs of 
men — Improvement of general know- 
ledge of men through research and pub- 
lication of journals — Society having no 
press of its own — Society is not a-n 
"industry” — Neither it is an "under- 
taking.” Cal 170 (C N 27) 


S. 2 ' (rr) — Term 'wages’ not defined 

in former Act — Definition of that terir 
in S. 2 (rr) applied — Car allowance and 
benefit of free telephone and newspapers 
given to employee — Held, that both the 
Items were relevant in fixation of fan' 
wages as they were allow’ed to him 
directly reduce the expenditure whicl. 
would otherwise have gone into his family 
budget — See Working Jounialists (Con- 
ditions of Service) and Miscellaneous Pro- 
visions Act (1955), S. 2(g) 

SC 426 C (C N 94) 

S. 10(1) — Payment of Bonus Act 

(1965). Section 34(1) — Settlement arriv- 
ed at between management of Press and 
Workers’ union on 27-3-1962 relating to 
dearness allowance, bonus and gratuiti' — 
Regarding claims made by imion failure 
report made on 20-1-1966 — Bonus issue 
— Order of Government declining to make 
a reference on ground that bonus issue is 
covered by settlement dated 27-3-1962 
held an obvious error — Question as to 
whether Payment of Bonus Act was appU" 
cable or not had to be considered with 
regard to demand made 


Mad 145 A (C N 38) 

Ss. 10(1), 12(5) and 19(2) — Settle; 

ment arrived at between management of 
press and workers’ union relating to dear- 
ness allowance and conditions of service 
etc. — Demand for enhancement of dear- 
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Industrial Disputes Act (contd.) 
ness allowance and revision of grades — 
Government refusing to refer demand on 
grounds that the management was prepar- 
ed to pay same dearness allowance as 
agreed with other union and that rate 
compared favourably with_ rates in other 
presses and that the existing grades and 
wages also compared ■ favourably with 
those in similar establishments — Held, 
Court could not canvass order of refer- 
ence closely to see if there was any mate- 
rial before Government to support its 
conclusion, as if it was a judicial or quasi - 
judicial determination — Government had 
the discretion to make a reference or not 
— Further,- there being failure to give 
notice under Section 19 (2), which goes to 
root of the matter, order of Government 
can be supported on that ground also. 
Case law discussed. 

Mad 145 B (C N 38) 

S. 12(5) — Settlement arrived at be- 
tween management of press and workers’ 
union relating to dearness allowance and 
conditions of service etc. — Demand for 
enhancement of dearness allowance and 
revision of grades — Government refus- 
ing to refer demand on grounds that the 
management was prepared to pay same 
dearness allowance as agreed with other 
union and that rate compared favourablv 
with rates in other presses and that the 
existing grades and wages also compared 
favourably with those in similar esta- 
blishments — Held, Court could not can- 
vass order of reference closely to see if 
there was any material before Govern- 
ment to support its conclusion, as if il 
was a judicial or quasi-judicial determi- 
nation — Government had the discretion 
to make a reference or not — Further 
there being failure to give notice under 
S. 19(2), which goes to root of the matter, 
order of Government can be supported 
on that ground also — See Industrial Dis- 
putes Act .(1947), S. 10(1) 

Mad 145 B (C N 38* 
— j-S. 15 — Powers of Labour Court — 
It is only when Labour Court comes to 
conclusion that fair enquiry was not held, 
that it can enter into merits of case 

All 210 E (C N 32) 
S. 19(2) — Settlement arrived at be- 
tween management of press and workers’ 
union relating to dearness allowance and 
conditions of service etc. — Demand for 
enhancement of dearness allowance and 
revision- of,, grades — Government refus- 
ing to refer demand on ground that the 
management was prepared to pay same 
dearness allowance as agreed with other 
union and that rate compared favourably 
with 'rates in other presses and that the 
existing grades and wages also compared 
favourably with those in similar esta- 
blishments — Held, Court could not can- 
vass order of reference closely to see if 
there was any material before Govern- 


Industrial Disputes Act (contd.) 
ment to support its conclusion, as if it 
was a judicial or quasi-judicial determi- 
nation — Government had the discretion 
to make a reference or' not — Further 
there being failure to -give notice under 
S. 19(2), which goes to root of the matter, 
order of Government can be supported 
on that ground also — See Industrial Dis- 
putes Act (1947), S. 10(1) 

Mad 145 B (C N 38) 

Industrial Employment (Standing Orders) 
Act (20 of 1946) 

S. 3 — Object of Act is to have uni- 
form standing orders — Standing Orders 
after certification bind all employees pre- 
sently employed as, well those employed 
thereafter — See Industrial Employment 
(Standing Orders) Act (1946), S. 5 

SC 512 A (C N 112) 

Ss. 5 and 3 — Agra Electric Supply 

Co. Ltd., Standing Orders, Order 32 • — 
Object of Act is to have uniform standing 
orders — Standing Orders after certifica- 
tion bind all employees presentl.y em- 
ployed as well those employed thereafter 

SC 512 A (C N 112) 
Sch., Item 9 — Scope — Slight mis- 
take in stating charge e.g., quoting 

wrong section — Mistake cannot vitiate 
trial — See Criminal P. C. (1898), S. 242 

All 210 A (C N 32) 
Sch., Item 9 — Misconduct — Mean- 
ing of — It is enough if alleged miscon- 
duct affects competence of employee for 
particular kind of work given to him — 
Misconduct by theft of property — Mere 
absence of evidence as to ownership of 
property could not make decision of 

domestic tribunal perverse • 

All 210 B (C N 32) 

Sch. Item 9 — Double jeopardy ' — 

Scope of — See Constitution of India, Arti- 
cles 20 (2) and 310, 311 

All 210 C (C N 32) 

Insurance Act (4 of 1938) 

Ss. 3(4) (f), 64-M(3), 110 and 114 — 

Insurance Rules (1939), R. 17-H — R. 17-H 
does not confer power of cancellation of 
registration of insurer independently of 
S. 3(4)(f) — Right of appeal against can- 
cellation not taken away — (Insurance 
Rules (1939), R. 17-H)— (Civil P.C. (1908), 
-Preamble — Interpretation of Statutes) 
Delhi 90 A (C N 20) (FB) 

S. 3 (5-c) — Insurance Rules (1939), 

R. 17-H — Registration cancelled in pur- 
suance of S. 64-M(3) of Act and R. 17-H 
may be revised in suitable case — See 
Insurance Act (1938), S. 64-M (3) 

Delhi 90 B (C N 20) (FB) 

S. 64-M (3) — Insurance Rules (1939), 

R. 17-H — R. i7-H does not confer power 
of cancellation of registration of insurer 
independently of S. 3(4)(f) — See Insu- 
rance Act (1938), S. 3(4)(f) 

Delhi 90 A (C N 20) (FB) 
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— — Ss. 64-M(3) and 3 (5-c) — Insurance 
Rules (1939), R. 17-H — Registration can- 
celled in pursuance of S. 64-M (3) may be 
revived in suitable case — (Insurance 
Rules (1939), R. 17-H) 

Delhi 90 B (C N 20) (FB) 

S. 64-M (3) — Insurance Rules (1939), 

R. 17-H — Constitution of India, Art. 14 
— S. 64-M (3) and R. 17-H are not viola- 
tive of Art. 14 — (Insurance Rules (1939), 
R. 17-H) — (Constitution of India, Art. 14) 
Delhi 90 C (C N 20) (FB) 

S. 110 — Insurance Rules (1939), 

R. 17-H — Cancellation of registration of 
insurer under S. 64-M (3) of Act and 
R .17-H — Right of appeal against can- 
cellation not taken away ■ — See Insurance 
Act (1938), S. 3 (4) (f) 

Delhi 90 A (C N 20) (FB) 

S. 114 — Scope — See Insurance Act 

(1938), S. 3 (4) (f) 

Delhi 90 A (C N 20) (FB) 

Insurance Rules (1939) 

R. 17-H — R. 17-H does not confer 

power of cancellation of registration of 
insurer independently of S. 3 (4) (f) — 
See Insurance Act (1938), S. 3 (4) (f) 

Delhi 90 A (C N 20) (FB) 

R. 17-H — Registration cancelled in 

pursuance of S. 64-M(3) of Insurance Act 
and R. 17-H may be revived in suitable 
case — See Insurance Act (1938), Sec- 
tion 64-M (3) 

Delhi 90 B (C N 20) (FB) 
— ^ — R. 17-H — Constitution of India, 
Art. 14 — R. 17-H is not violative of 
Art. 14 — See Insurance Act (1938), Sec- 
tion 64-M (3) 

Delhi 90 C (C N 20) (FB) 

Iron and Steel (Control) Order (1956) 

Para 14(2) — Order under S. 3 Essen- 
tial Commodities Act — Contravention of 
direction contained in notification issued 
under Para. 14(2) of Order — It is not 
contravention of provisions of Order and 
so not punishable under S. 7 of the Act 
— See Essential Commodities Act (1955), 
S. 3 Cal 167 ( C N 25) 

Interpretation of Statutes 

Operation of Statutes — Mandatory 

and directory provisions — Use of words 
"may” and "shall” — See Displaced Per- 
sons (Compensation and Rehabilitation) 
Act (1954), S. 36 

Delhi 85 A (C N 18) 

Jammu _ and Kashmir Civil Services 
(Classification, Control and Appeal) 
Rules (1956) 

See under Civil Services. 

J. & K. State Evacuees’ (Administration 
of Property) Act (6 of 2006) 

S. 30 and R. 27(6) of the Rules under 

the Act — Review application — Limita- 


J. & K. State Evacuees’ (Administration 
of Property) Act (contd.) 
tion — Application has to be filed within 
30 days J & K 50 B (C N 13) (FB) 

S. 30 — Civil P. C. (1908), O. 47, R. 1 

— Power of review — It is analogous 
udth O. 47, R. 1 

J & K 50 C (C N 13) (FB) 
S. 30 (5) — Order of Custodian Gene- 
ral — Review of — Successor in office 
can review — (Civil P. C. (1908), 0. 47, 

R. 1) J & K 50 A (C N 13) (FB) 

Rules under R. 27 (6) t Review ap- 
plication — Limitation — Application has 
to be filed within 30 days — See J. & K. 
State Evacuees’ (Administration of Pro- 
perty) Act (6 of 2006), S. 30 

J & K 50 B (C N 13) (FB) 

Kerala Civil Services (Classification, Con- 
trol and Appeal) Rules (1960) 

See under Civil Services. 

Kerala Panchayats Act (32 of I960) 

See under Panchayats. 

Kerala Panchayats (Licensing of Danger- 
ous and Offensive Trades and Factories) 
Rules (1963) 

See under Panchayats. 

Land Acquisition Act (1 of 1894) 

S. 11 Proviso (As inserted by My- 
sore Act 17 of 1961) — Land Acquisition 
Officer and State Government — Relation 
between — Principal and Agent Pro' 
viso to S. 11 is not ultra vires main sec- 
tion Mysore 89 A (C N 23) 

— 11 Proviso (As inserted by My- 
sore Act 17 of 1961) ' — Determination of 
compensation by Land Acquisition Officer 

— Government’s approval — Nature — 
Confidential communication to Land Ac- 
quisition Officer asking to- fix certain 
compensation amount — Effect 

Mys 89 B (C N 23) 
S. 18 — District Court acting under 

S. 18 is a Court — Claim petition under 
S. 110-C — Judgment of Criminal Court 
determining guilt or a innocence of driver 
is not binding on Claims Tribunal 
Claims Tribxmal is "Court” within S. 3, 
Evidence Act — Tribunal must act .iudi- 
cially and must follow principles of natu- 
ral justice — See Motor Vehicles Act 
(1939), Ss. no to 110-F 

Punj 137 A (C N 20) 

S. 23 — Solatium as awarded under 

S. 23 is not part of award \vithin meaning 
of S. 26 — Appeal to High Court — No 
Court-fee is payable on difference of sola- 
tium as a lesuit of increase in compensa- 
tion awarded by Court and that awarded 
by Collector — See Court-fees , and Suits 
Valuations — Andhra Pradesh Court Fees 
and Suits Valuation Act (7 of 1956). S. 48 
Andh Pra 139 (C N 19) (FB) 

S. 26 — Solatium as awarded under 

S. 23 is not part of award within meaning 
of S. 26 — Appeal to High Court — No 
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Court-fee is payable on difference of 
solatium as a result of increase in com- 
pensation awarded by Court and that 
awarded by Collector — See Court-fees 
and Suits Valuations — Andhra Pradesh 
Court Fees and Suits Valuation Act f7 of 
1956), S. 48 

Andh Pra 139 (C N 19) (FB) 

S. 30 — Acquisition of Land — Suit 

relating to title to acquired land — See 
Civil P. C. (1908), S. 11 

Mys 81 (C N 20) 

S. 54 — Solatium as awarded imder 

S. 23 is not part of award \vithin meaning 
of S. 26 — Appeal to High Court — No 
Court fee is payable on difference of sola- 
tium as a result of increase in compensa- 
tion awarded by Court and that awarded 
by Collector — See Court-fees and Suits 
Valuations — Andhra Pradesh Court Fees 
and Suits Valution Act (7 of 1956), S. 48 
Andh Pra 139 (C N 19) (FB) 

Limitation Act (9 of 1908) 

Pre — Interpretation of Articles of 

Limitation Act — Principles 

All 228 C (C N 36) 

S. 9 — Once period of limitation 

starts running, it cannot be arrested 

All 228 D (C N 36) 

S. 14 — Prescription of period of 

limitation under Bombay Tenancy and 
Agricultural Lands (Vidarbha Region & 
Kutch Area) Act (99 of 1958) — It is dif- 
ferent from period prescribed by 1st Sch. 
of Limitation Act — S. 14 of Limitation 
Act applies to proceedings under S. 36(1) 

— See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act (99 of 1958), S. 36(1) 

Bom 138 B (C N 25) 

S. 14 — Limitation prescribed under 

S. 36(1) of Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region & Kutch 
Area) Act (99 of 1958) — Computation of 

— Proceedings instituted under S. 145 
Cr. P. C. cannot be taken into account for 
that purpose, by applying S. 14, Lim. Act 

— See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Region 

' and Kutch Area) Act (99 of 1958), S. 36(1) 

Bom 138 C (C N 25) 
S. 28 — Puisne mortgagee not in pos- 
session of niortgaged property — His right 
to recover mortgage money becoming 
barred by limitation under Art. 132 — 
He has no subsisting right to redeem prior 
mortgage within S. 91(a) T. P. Act — Suit 
for redemption of prior mortgages even 
though_ not barred under Art. 148 is not 
maintainable — See Limitation Act (1908), 
Art. 132 Ker 81 B (C N 17) 

— 7 S. 29(2) — Prescription of period of 
limitetion under Bombay Tenancy and 
Agricxaltur.il Lands (Vidarbha Region and 
Kutch Area) Act (99 of 1958) — Must be 
taken to be different from period prescrib- 
ed by 1 st Sch. of Limitation Act for the 
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Limitation Act (1908) (contd.) 
purpose of S. 29(2) — See Tenancy Laws 
• — Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1959), S. 36(1) 

Bom 138 B (C N 25) 

■ ^Art. 97 — Dismissal of application 

under S. 40 — Revision also dismissed ■ — 
Subsequent application for registration of 
claim also dismissed — Applicant direct- 
ed to go to civil suit — Limitation for suit 
■ — See Administration of Evacuee Pro- 
perty Act (1950). S. 40 

All 228 E (C N 36) 

■ Art. 113 — Plaintiff obtaining theka 

of Fishery rights in certain tank — De- 
fendants agreeing to pay half of theka 
money to plaintiff in return of half of 
fishery rights — Suit by plaintiff for. re- 
coveiT of amount after defendants’ work- 
ing out their theka’ in respect of their 
share — Held, suit was governed by Arti- 
cle 115 and not Art. 113 — See Limitation 
Act (1908), Art. 115 

All 206 B (C N 31) (FB) 

■ Arts. 115, 113 — Plaintiff obtaining 

theka of Fishery rights in certain tank 
for complete year — Defendants agreeing 
to pay half of theka money to plaintiff 
in return of half of fishery rights in tank 
— Suit by plaintiff for recovery of amount 
after defendants working, out their theka 
in respect of their share — Held, suit 
was for recovery of amount and not for 
specific performance of contract — Suit 
was governed by Art. 115 and not Art. 113 

' All 206 B (C N 31) (FB) 
^Arts. 115, 120 — Word "compensa- 
tion” in Art. 115 — Includes money due 
under co.itract — Suit to recover such 
amount is governed by Art. 115 and not 
Art. 120. AIR 1962 All 438. Overruled— 
(Contract Act (1872), S. 73) — (Words and 
Phrases — Word "Compensation”) 

All 206 C (C N 31) (FB) 

Art. 116 — Dismissal of application 

under S. 40 — Revision also dismissed — 
Subsequent application for registration 
of claim also dismissed — Applicant 
directed to go to civil court — Limitation 
for suit — See Administration of Evacuee 
Property Act (1950), S. 40 

All 228 E (C N 36) 

^Art. 120 — Applicability — Article is 

residuai-y in nature — Applies when no 
other Article is applicable 

All 206 A (C N 31) (FB) 
Art. 120 — Money due under con- 
tract — Suit to recover such amount — 
Governed by Art. 115 and not Art. 120 — 
AIR 1962 All 438, Overruled — See Limi- 
tation Act (1908), Art. 115 

All 206 C (C N 31) (FB) 

^Art. 120 — Dismissal of application 

under S. 40 — Revision also dismissed — 
Subsequent application for registration of 
claim also dismissed — Applicant direct- 
ed to (Zo to chdl court — Limitation for suit 
— See Administration of Evacuee Pro- 
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Limitation Act (1908) (contd.) 
perty Act (1950). S. 40 

All 228 E (C N 36) 


Arts. 132 and 148 and S. 28 — Trans- 
fer of Property Act (1882). S. 91(a) — 
Puisne mortgagee not in possession of 
mortgaged property — His right to re- 
cover mortgage money becoming barred 
by limitation under Art. 132 — He has 
no subsisting right to redeem prior mort- 
gage within S. 91(a), T. P. Act — Suit for 
redemption of prior mortgages even 
though not barred under Art. 148 is not 
maintainable. AIR 1925 Mad 76 & (1909) 
5 Ind Cas 877 (Cal) & AIR 1933 Bom 25, 
Diss. from — (Travancore Limitation Act, 
S. 29. Arts. 119 and 136) 

Ker 81 B (C N 17) 

Art. 139 — Applicability — Suit for 

arrears of rent and eviction — Suit more 
than 12 years after expiry of lease — 
Tenant holding over and asserting hostile 
title — No rent ever paid by tenant — 
Mere demand of rent by landlord is no 
renewal of lease ^vithin the meaning of 
Section 116 Transfer of Properly Act — 
Suit is barred under Art. 139 — (Trans- 
fer of Property Act (1882). Section 116) 

Raj 68 (C N 13) 
^Art. 142 — Suit for recovery of pos- 
session against the person not entitled to 
possession — Suit not based on ground 
that plaintiff has been dispossessed by 
him — Article 142, held not applicable 
SC 453 B (C N 100) 


Arts. 142, 144 — Sale of suit land in 

favour of plaintiff — After redeeming 
mortgage possession of suit land given to 
plaintiff — Under a misapprehension Col- 
lector forfeiting property and taking pos- 
session in year 1928 — But subsequently 
realising the mistake releasing property 
and handing over possession to wTong 
person namely defendant, in 1951 — Suit 
for ejectment and for recovery of posses- 
sion on ground of title filed in 1953, held 
not barred — Right to file suit accrued 
to plaintiff only after the possession was 
handed over to defendant — It could not 
be said that plaintiff was out of posses- 
sion from 1928 till the date of suit 

SC 453 C (C N 100) 

^Arts. 142 and 144 Possession and 

dispossession — Possession when follows 
title — Proof of possession and enjoyment 
by plaintiff though not satisfactory, not 
valueless — Title of plaintiff to land ad- 
mitted by defendant — Plea of title by 
adverse possession taken by the defen- 
dant disbelieved — Plaintiff’s possession, 
held, could be presumed from title 

Pat 100 (C N 14) 

^Art. 144 — Sale of suit land in favour 

of plaintiff — After redeeming mortgage 
possession of suit land giyen to plaintiff 
— Under a misapprehension Collector 
forfeiting property and taking possession 
in year 1928 — But subsequently realis- 


Limitation Act (1908) (contd.) 
ing the mistake releasing property and 
handing over possession to wrong t^rson 
namely defendant in 1951 — Suit for 
ejectment and for recovery of possession 
on ground of title filed in 1953, held not 
barred — Right to file suit accrued to 
plaintiff only after the possession was 
handed over to defendant — It could not 
be said that plaintiff was out of possession 
from 1928 till the date of suit — See 
Limitation Act (1908), Art. 142 

SC 453 C (C N 100) 
— -Art. 114 — Possession and disposses- 


sion — Possession when follows title - 
Proof of possession knd enjoyment by 
plaintiff though not satisfactory, not 
valueless — Title of plaintiff to land ad- 
mitted by defendant — Plea of title by 
adverse possession taken by the defen- 
dant disbelieved — Plaintiff’s possession, 
held, could be presumed from title — 
See Limitation Act (1908), Art. 142 

Pat 100 (C N 14) 
— —Art. 148 — Puisne mortgagee not in 
possession of mortgaged property — His 
right to recover mortgage money becom- 
ing barred by limitation under Art. 132 

— He has no subsisting right to redeem 
prior mortgage within S. 91(a) T. P. Act 

— Suit for redemption of prior mortgages 
even though not barred under Art. 148 
is not maintainable — See Limitation 
Act (1908), Art. 132 

Ker 81 B (C N 17) 
— -Art. 181 — Application under S. 17 

— Article 181 applies — Time begins to 

run from the date of sale of property 
Fact that only symbolic possession and 
not actual physical possession of property 
was given in sale is immaterial — See 
Administration of Evacuee Property Act 
(1950). S. 17 Delhi 82 A (C N 17) 


Limitation Act (3G of 1963) 

S. 5 — Sufficient cause — Appellant 

businessman returning from another 
place on last day of limitation — Lawyer 
out of town — Copies already given to 
the lawyer — Copies found out 5 days 
after search — Delay of 5 days for filing 
appeal — Held there was sufficient cause 
and delay could be condoned. AIR 1919 
Pat 503, Diss. Orissa 53 (C N 24) 

Madhya Bharat Land Revenue and Tenancy 
Act (06 of 1950) 

See under Tenancy Laws. 

Madhya Bharat Ryotwari Sub-Lessee Protec- 
tion Act (29 of 1955) 

See under Tenancy Laws. 

Madhya Pradesh Foodgrains Dealers Licen- 
sing Order 1965 

Cl. 3 — Licence — Renewal — Princi- 
ples — See . Essential Commodities Act 
(1955). S. 3 Madh Pra 70 A (C N 17 

—Cl. 3 — Renewal of license — Refusal 

to renew — Consideration — See Essential 
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Madhya Pradesh Foodgrains Dealers Licens- 
ing Order (contd.) 

Commodities Act (1955), Section 3 

Madh Pra 70 B (C N 17) 

• Cl. 3 — Refusing to renew licence — 

Authority acts quasi-judicially — Principles 
of natural iustice have to he obser\'ed — See 
Essential Commodities Act (1955), S. 3 

Madh Pra 70 C (C N 17) 
Cl. 7 — Licence — Renewal — Prin- 
ciples — See Essential Commodities Act 
(1955), S. 3 

Madh Pra 70 A (C N 17) 

Cl. 7 — Rciiewal of license — Refusal 

to renew — Consideration — Sec Essential 
Commodities Act (1955), Section 3 

Madh Pra 70 B (C N 17) 

Cl. 7 — Refusing to renew licence — 

Autliorit}' acts quasi-judicially — Principles 
of natural justice have' to be obseiwed — See 
Essential Commodities Act (1955), S. 3 

Madh Pra 70 C (C N 17) 

Madh)^ Pradesh Land Revenue Code (20 of 
1959) 

Ss. 131 and 257 — Scope of S. 131 (1) 

— Provisions deal . with a right of limited 
nature and for limited purpose namely pri- 
vate right of way of emtivator through the 
field of another for access to his field — 
Dispute under the section is to be decided 
on the basis of convenience of the parties 
and not on the basis of perfection of right 
by proscription — Decision of revenue autho- 
rities under this section is exclusive and suit 
to enforce the common law right i. e., under 
Easements Act, does not lie. 

Madh Pra 79 A (C N 17) 

pS. 131 (1) and (2) — Words “any per- 
son” in sub-section (2) are wide enough to 
include plaintiffs as well as defendants in 
proceedings under sub-section (1) — ^It is not 
necessary that only such person who has 
moved the tahsildar under sub-section (1) 
can institute a civil suit for establishing his 
right to easement — Sub-section (2), how- 
ever, does not enable a person to bring civil 
suit to establish his right provided for in 
sub-section (1) — Civil Second Appeal No. 
146 of 1964, dated 30-10-1964 (M. P.), 
Partly Reversed 

Madh Pra 79 B (C N 19) 

S. 185 (1) (ii) (b) — Madhya Bharat 

Ryotwari Sub-lessee Protection Act (29 of 
1955), Sections 3 and 2 (b) — “Ryotwari 
sub-le-ssee”, meaning of — Person inducted 
as a sub-lessee contrary to provisions of 
M. B. Act 66 of 1950 — His possession not 
protected by Act 29 of 1955 — Such a per- 
.son is not a “Ryotwari sub-le.ssee” as de- 
fined in Act 29 of 1955 and hence cannot 
acquire status of occupancy tenant under 
Section 185 (1) (ii) (b) of M. P. Land Reve- 
nue Code — (Madhya Bharat Land Reve- 
nue and Tenancy Act Smt. 2007 (66 of 1950) 
Sections 73, 78) ~ Second Appeal No, 254 
of 1962, D/- 9-7-1965 (M. P.), Reversed; 
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Madhya Pradesh Land Revenue Code (contd). 
1963 MPLJ 314, Overruled. 

SC 483 (C N 105) 

S. 257 — Scone of Section 131 (1) — 

Provisions deal witn right of limited nature 
and for limited purpose namely private right 
of way of cultivator through the field of an- 
other for access to his field — Dispute under 
tlic section is to be decided on the basis of 
convenience of the parties and not on the 
basis of perfection of right by prescription 

— Decision of revenue authorities under 
this section is exclusive and suit to enforce 
(he common law right i. e., under Easements 
Act, does not lie — See M. P. Land Reve- 
nue Code (1959), Section 131 

Madh Pra 79 A (C N 19) 

Madras District Municipalities Act (5 of 
1920) 

Sec under Municipalities. 

M.adras Estates (Abolition and Conversion 
into RyotAv.ari) Act (26 of 1948) 

See under Tenancy Laws. 

Madras General Sales Ta.x Act (9 of 1939) 
See under Sales Ta.x. 

Madras General Sales Tax Act (1 of 1959) 
Sec under Sales Tax. 

Maharashtra Agiicultural Lands (Coiling on 
Hol^ngs) Act (27 of 1961) 

See under Tenancy Laws. 

Maharashti-a Education (Cess) Act (27 of 
1962) 

See under Education. 

Medicinal and Toilet Prep.arations (Excise 
Duties) Act (6 of 1955) 

S. 3 and Schedule, Item I and Cl. 2 (iii) 

— Medicinal and Toilet Preparations (Excise 
Duties) Rules, 1956, Rules 60 and 67 — Pre- 
sumption under Rule 67 possible only if the 
preparation is an Ayun'cdic one — Higher 
rate under Item I cannot also be charged 

Cal 161 (C N 2.3) 

Schedule, Item I and Clause 2 (iii) — 

Presumption under Rule 67 possible only if 
the preparation is an Ayuivedic one — High- 
er rate under Item 1 cannot also be charged 

— See Medicinal and Toilet Preparations 
(Excise Dufies) Act (1955), Section 3 

Cal 161 (C N 23) 

Medicinal and Toilet Preparations (Excise 
Duties) Rules, 1956 

R. 60 — Presumption under Rule 67 

possible only if the preparation is an Ayur- 
vedic one — Higher rate under item 1 can- 
not also be charged — See Medicinal and 
Toilet Preparations (Excise Duties) Act 
(1955), S. 3 Cal 161 (C N 23) 

R. 67 — Presumption under Rule 67 

possible only if the preparation is an Ayur- 
vedic one — Higher rate under Item 1 can- 
not also be charged — See Medicinal and 
Toilet Preparations (Excise Dulie.s) Act 
(1955), S. 3 Cal 161 (C N 23) 
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Motor ^^clliclcs Act (4 of 1939) 

S. 43 (1) — Re-determination of strength 

of permits — Relevant considerations indi- 
cated — Authority acting mechanically ratlier 
bv appK-ing its mind — Resolution held bad 

— Sec Motor Vehicles Act (1939), S. 47 (3) 

All 215 B (C N 33) 

Ss. 47 (3) and 64-A First Proviso — 

Rc-detcrminalion of strength of permits — 
Notice to existing operators not necessary' as 
no rights are affected — Nor does provision 
for limitation in First Proviso to S. 64-A 
confer on him right of hearing — (Consti- 
tution of India, Art. 226) 

All 215 A (C N 83) 

Ss. 47 (3) and 43 (1) — Re-determination 

of strength of permits — Relevant consi- 
derations indicated — Authority' acting 
mechanically rather by applj'ing its mind^ — 
Resolution held bad 

All 215 B (C N 33) 
S. 47 (3) — Interpretation of Statutes 

— Mandatory' or directory' provisions — 
Sec Civil P. C. (190S), Preamble 

All 215 C (C N 33) 

Ss. 48 and 57 — Scope — Application 

for \-aiiation of conditions of permit for 
including new route or area — Provisions 
of Section 57 (3), (4) and (5) cannot be 
ignored SC 466 A (C N 102) 

S. 57 — Application for variation of 

conditions of pemrit for including new route 
or area — Provisions of Section 57 (3), (4) 
and (5) cannot be ignored — See Motor 
Vehicles Act (1939), Section 48 

SC 466 A (C N 102) 

S. 57 — Ss. 288 & 289 of Delhi Municipal 

Corporation Act (66 of 1957) do not dis- 
pense with compliance with provisions of 
Motor Vehicles Act — See Municipalities — 
Delhi Municipal Corporation Act (66 of 1957) 
S. 288 SC 466 B (C N 102) 

S. 59 (3) (a) — Cancellation of permit 

under S. 60 (1) (a) — Contravention of Chap. 
V or Rule framed under Chap. IV — Per- 
mit carrnot be cancelled under S. 60 (1) (a) 
— See Motor Vehicles Act (1939), S. 60 (1) 
(a) Cal 174 C (C N 28) 

S. 60 (1) (a) and (c) — Cancellation of 

permit — R. T. A. acts quasi-judicially — 
It has also to give reasons for its decision 
— Permit cannot be cancelled under Sec- 
tion 60 (1) (a) Cal 174 A (C N 28) 

Ss. 60 (1) (a) and 59 (3) (a) — Bengal 

*, Motor Vehicles Rules, Rule 108 — Cancel- 
lation of permit under Section 60 (1) (a) — 
Contravention of Chapter V or Rule framed 
thereunder necessary — Rule 108 contra- 
vened, framed under Chapter W — Permit 
cannot be cancelled under S. 60 (1) (a) 

Cal 174 C (C N 28) 
- — s. 60 (3) — Duty of R. T. A. under 
sub-section (3) — Matter not considered at 
all b>' Authority — Infirmity is introduced 
in the resolution to cancel the permit. 

Cal 174 D (C N 28) 

S. 64 (b) — Appeal against cancelladon 

of permit — Additional evidence admitted 


Motor \^ehicles Act (contd.) 

— Appellate Autliority should give oppor- 
tunity to rebut it Cal 174 B (C N _28) 

— - — -S. 64A — First provi.sion — ^Re-determina- 
tion of strength of permits — Notice to exist- 
ing operators not necessary as no righte are 
affected — Nor does provision for limita- 
tion in first proviso to Section 64A confo 
on him right of hearing — See Motor Vehi- 
cles Act (1939), S. 47 (3) 

All 215 A (C N 33) 

Ss. 110 to 110-F — Claim petition 

under Section 110-C — Judgment of Cri- 
minal Court determining guilt or innocence 
of driver is not binding, on Claims Tribunal 

— Claims Tribunal is “Court” within Sec- 
tion 3, Evidence Act — Tribunal must act 
judicially and must follow principles of natu- 
ral jusHce — AIR 1968 Punj 466, Overruled 

— (Evidence Act (1872), Sections 3, '^) — - 
(Punjab Motor Accidents Claims Tribimal 
Rules (1964), Rule 3) — (Land Acquisition 
Act (1894), Section 18 — District Court act- 
ing under Section 18, is a Court) 

Punj 137 A (C N 20) 

— S. IlOF — Jurisdiction of Tribunal 

under Workmen’s Compensab'on Act, 19M, 
is not barred — What is barred is jurisdic- 
tion of Ciwl Court — Tribunals under hvo 
Acts have concurrent jurisdiction — Option 
lies xvith claimant to choose one or the other 
tribunal and he cannot be compelled^ to 
choose a forum which would be convenient 
to defendant — Once a particular forum is 
chosen, claimant cannot choose another forum 
— Thougli application for compensation is not 
filed under Alotor Vehicles Act, employers 
remedy against insurer under contract or 
insurance is always available under general 
law — fWorkmen’s Compensation Act (1923), 
Section 19) Andh Pra 124 (C N 15) 


MUNICIPAUTTES 

— Delhi Mmiicipal Corporation Act (66 of 
1957) 

Ss. 288, 289 — Scope — Plying vehi- 
cles by Corporation over entire area of Union 
Territory' of Delhi — Sections do not dis- 
pense wdth compliance with provisions of 
Motor Vehicles Act — (Motor Vehicles Act 
(1939), S. 57) SC 466 B (C N 102) 

S. 289 — Section 288 of Delhi Muni- 
cipal Corporation Act (66 of 1957) do not 
dispense with compliance with provisions of 
Motor Vehicles Act — See Municipalities — ■ 
Delhi Municipal Corporation Act (66 of 
1957), S. 288 SC 466 B (C N 102) 

— ^Madras District Municipalities Act (5 of 
1920) 

S. 82 (2) — Municipality which origin- 
ally formed part of Madras State and on 
reorganisation became part of Mysore State, 
issued demand notice for property tax for 
assessment year 1965-66 determining rateable 
annual value under Section 101 ( 2 ) but as- 
sessed tax at rates under Madras Act of 
1920 — Tax paid as per demand notice 
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Municipalities — Madras District Municipa- 
lities Act (contd.) 

Demand notice for year 1966-67 under 
Madras . Act held not justified in view of 
second and ‘ tliird proviso to S. 382 (1) of 
Mysore Act — See Municipalities — Mysore 
Municipalities Act (12 of 1964), S. 382 (1), 
Prowso- 2 SC 417 (C N 92) 

— ^Mj-sore Municipalities Act (22 of 1964) 

S. 101 (2) — Municipality which ori- 
ginally formed part of Madras State and on 
reorganisation became part of Mysore State, 
issued demand notice for prope:^ tax for 
assessment 3 'ear 1965-66 determining rate- 
able annual value under Section 101 (2) 
but assessed tax at rates under Madras Act 
of 1920 — .Tax paid as per demand notice 

— Demand notice for year 1966-67 under 
Madras Act held not justified in view of 
second and third proviso to Section 382 (1) 
of Mysore Act — See Municipalities — 
Mysore Municipalities Act (22 of 1964), Sec- 
tion 382 (1) Proviso 2 SC 417 (C N 92) 
Ss. 382 (1) Provisos 2 and 3, 101 (2) 

— Madras District Municipalities Act (5 of 
1920), Section 82 (2) — Municipality which 
originally formed part of Madras State and 
on reorganisation became part of Mysore 
State, issued demand notice for property tax 
for assessment year 1965-66 determining 
rateable annual value under Section 101 (2) 
of Mysore Act but assessed tax at rates 
under Madras Act of 1920 — Tax paid as 
per demand notice — Demand notice for 
year 1966-67 under Madras Act held not 
justified in view of second and third provisos 
to Sections 382 (1) of Mysore Act 

SC 417 (C N 92) 


Mysore Co-operative Societies Rules (1960) 

See under Co-operative Societies. 

Mysore Municipalities Act (22 of 1964) 

See under Municipalities. 

Negotiable Instruments Act (26 of 1881) 

Ss. 85, 85A, 131, 131A — Protection 

under Sections 85, 85A, when available stated 
— Negligence of drawee in cashing the draft 
held established — Protection under Ss. 131, 
131A, when available stated — Protection 
held not available to collecting bank — 
(Civil P. C. (1908), Sections 100-101 — 
Question of fact — Negligence) 

Ker 74 A (C N 16) 

S. 85A — Protection under Ss. 85, 85A 

when available stated — Negligence of 
drawee in cashing the draft held esta- 
blished — Protection under Sections 131, 
131A, when available stated — Protection 
held riot available to collecting bank — See 
Negotiable Instruments Act (1881), S. 85 

Ker 74A (C N 16) 

S. 181 — Protection under Sections 85, 

85-A, when available stated — Negligence 
of drawee in cashing the draft held establish- 


Negotiable Insh-uments Act (contd.) 
ed — Protection under Sections 131, 131-A, 
when available stated — Protection held 
not available to collecting Bank — See 
Negotiable Insti'uments Act (1881), Sec- 
tion 85 Ker 74A (C N 16) 

S. 131 — “Customer” who is, stated — 

(Words and Phrases — “Customer of Bank”) 

Ker 74 B (C N 16) 
S. 131-A — Protection under Sec- 
tions 85, S5-A, when available stated — 
Negligence of drawee in cashing the draft 
held established — Protection under Sec- 
tions 131, 131-A, when available stated — 
Protection held not available to collecting 
Bank — See Negotiable Instruments Act 
(1881), Section 85 

Ker 74 A (C N 16) 
PANCHAYATS 

— Kerala Panchayats Act (32 of 1960) 

S. 76 — Validit}' of — Provisions 

relating to levy of fees are invalid — Issue 
of licenses and grant of permissions being 
conditional upon payment of such fees, 
provisions relating to issue of licenses and 
grant of permissions also become invalid — 
See Panchayats — Kerala Panchayats Act 

(32 of I960), Section 96 

Ker 88B (C N 18) 

Ss. 96, 97’ — Constitution of India, 

Article 246, Schedule 7, List 1, Entry 52 
and List 2, Entry 6 ' — Rice Milling Industry 
(Regulation) Act (1958), Sections 5, 6 and 2 

— Validity of Sections 96, 97 of Kerala Act 

— State Legislature held competent to enact 
law contained in these sections 

Ker 88A (C N 18) 

Ss. 96, 97, 76 — Kerala Panchayats 

(Licensing of Dangerous and Offensive 
Trades and Factorie^ Rules (1963) — Vali- 
dity of — Provisions relating to levy of fees 
are invalid — Issue of licenses and grant 
of permissions being conditional upon pay- 
ment of such fees, provisions relating to issue 
of licenses and grant of permissions also be- 
come invalid — (Constitution of India, Arti- 
cle 265) Ker 88B (C N 18) 

S. 97 — Validity of Sections 96, 97 of 

Kerala Act — State Legislature held compe- 
tent to enact law contained in these sections 

— See Panchayats — Kerala Panchayats Act 
(32 of 1960), S. 96 

Ker 88 A (C N 18) 
S. 97 — Validity of — Provisions relat- 
ing to levy of fees are invalid — Issue of 
licenses and grant of permissions being condi- 
tional upon payment of such fees, provisions 
relating to issue of licenses and grant of 
permissions also become invalid — See 
Panchayats — Kerala Panchayats Act (32 of 
1960), S. 96 Ker 88 B (C N 18) 

— Kerala Panchayats (Licensing of Dange- 
rous and Offensive Trades and Factories) 
Rules (1963) 

— ^Validity of — Provisions relating to 
levy of fees are invalid — Issue of licenses 
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Panchayats — Kerala Panchayats (Licensing 
of Dangerous and Offensive Trades and 
Factories) Rules (contd.) 
and grant of permissions being conditional 
upon payment of such fees, provisions relat- 
ing to issue of licenses and grant of permis- 
sions also become invalid — See Panchayats 
— Kerala Panchayats Act (32 of 1960), Sec- 
tion 96 Ker 88 B (C N 18) 

— Punjab Panchayat Samitis and Zilla Pari- 
shacls Act (3 of 1961) 

S. 5 (2) (cc) — Co-option under — 

Not automatic — It has to be done in meet- 
ing convened under Rule 3 (1) read with 
Rule 4-A of Panchayat Samitis (Co-option 
of Members) Rules, 1961 — (Point conced- 
ed) Pun] 189 A (C N 25) (FB) 

S. 16 read with Rules 3 and 4-A of 

Panchayat Samitis (Co-option of Members) 
Rules, 1961 — Convening meeting for pur- 
pose of co-option — Requirement of five 
days notice is mandatory — Lots draum by 
Returning Officer in a meeting convened 
without giving five days notice — Deputy 
Commissioner after noticing defect recon- 
vened a meeting but instead of drawing lots 
as required under Rule 4-A approving lots 
already drawm by Returning Officer, with 
consent of candidates — Held, co-option in 
this manner was patently illegal and had to 
be set aside — Jurisdiction could not be con- 
ferred by mere consent where it does not 
exist in law Punj 189 B (C N 25) (FB) 

— Punjab Panchayat Samitis (Co-option of 
Members) Rules, 1961 

R. 3 — Convening meeting for purpose 

of Co-option — Requirement of five days 
notice is mandatory — See Panchayats — 
Punjab Panchayat Samitis and Zilla Parishads 
Act (3 of 1961), S. 16 

Punj 189 B (C N 25) (FB) 

R. 3. (1) — Co-option under — Not 

automatic — See Panchayats — Punjab 
Panchayat Samits and Zilla Parishads Act 
(3 of 1961), Section 5 (2) (cc) 

Punj 189A (C N 25) (FB) 
-R. 4-A — Co-option under — Not auto- 
matic — See Panchayats — Punjab 
Panchayat Samitis and Zilla Parishads Act 
(3 of 1961), Section 5 (2) (cc) 

Punj 189A (C N 25) (FB) 
— — R. 4 A — Convening meeting for purpose 
of Co-option — Requirement of five days 

notice is mandatory — See Panchayat 

■ Punjab Punchayat Samities and Zilla 
Parishads Act (3 of 1961), Section 16 

Punj 189 B (C N 25) (FB) 

— U. P. Panchayat Raj Act (26 of 1947) 

- -Ss. 95 (1) (g), 96-A — Suspension of 
Pradhan of Gapn Sabha — Power is delegat- 
to Sub-Divisional Officer only and not to 
Collector — Suspension order passed by 
Sub-Dix’isional Officer under the Collector's 
order — - Suspension is invalid. 

All 251A (C N 41) (FB) 


Panchayats — U. P. Panchayat Raj Act 
(contd.) 

S. 95 (1) (g) — Power under to suspend 

Pradhan of Gaon-Sabha — Cannot be exer- 
cised during pendency of enquiry — Status 
of Pradhan vis-a-vis State Government — 
Sub-clauses of Section 95 (1) (g) — Cons- 
fruction of — 1906 All L J '740 and C W W 
No. 1140 of 1969, D/- 23-4-1969 (All) and 
C.M. W. No. 2399 of 1968 D/- 25-4-1969 
(All), Overruled All 251B (C N 41) (FB) 

S. 95 (1) (g) (ii) and (iii) — Suspension 

of Pradhan — Validity of Order — Deter- 
mination of — Duty of Court — Pradhan 
charged for giving leases illegally to some 
persons — Charge referable to Clause (iii) 
and not Clause (ii) of Section 95 (1) (g) 

All 251C (C N 41) (FB) 
— — S. 96A — Suspension of Pradhan of 
Gaon Sabha — Power is delegated to Suh- 
Divisional Officer only and not to Collector 
— ■ Suspension order passed by Sub-Divisional 
Officer under Collector’s order — Suspen- 
.sion is invalid — See Panchayats — U. P. 
Panchavat Raj Act (26 of 1947), S. 95 (1) (g) 
All 251 A (C N 41) (FB) 


Payment of Bonus Act (21 of 1965) 

— S. 34 (1)' Settlement arrived at be- 
tween management of Press and workem 
union on 27-3-1962 relating to dearness al- 
lowance, bonus and gratuity — Regarding 
claims made by Union failure report made 
on 20-1-1966 — Bonus issue — Order of 
Government declining to make a reference 
on ground that bonus issue is covered^ by 
settlement dated 27-3-1962 held an obvious 
error — Question as to whether payment of 
Bonus Act was applicable or not had to be 
considered with regard to demand made — - 
See' Industrial Disputes Act (1947), S. 10 (1) 
Mad 145 A (C N 38) 


Penal Code (45 . of 1860) 

S. 21 — Pradhan of Gaon Sabha is 

public servant — No relation, however, or 
master and seiwant uath Government — See 
Panchayats — U. P. Panchayat Raj Act (26 
of 1947), S. 95 (1) (g) 

All 251 B (C N 41) (FB) 


S. 53 — Principles of punishment — 

Duty of Court — Enhancement of sentence 
— See Criminal P. C. (1898), S. 439 (1) , 

Goa 56 B (C N H) 

S. 102 — Right of private defence -j- 

How long continues — Attempt to assault 
accused xvith weapon by the injured — ■ 
Weapon snatched away by accused — No 
evidence to show any attempt by injured to 
snatch back the weapon or to secure any 
other weapon — Inflicting of injuries by 
accused on the injured by the weapon held 
could not he in private defence 

Orissa SOB (C N 23) 
S. 109 — Accused charged under Sec- 
tion 314 read witth Section 109, Penal Code 
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Penal Code (contd.) 

for abetting Rule to cause miscarriage of A 
— At no stage he was notified that he would 
be tried for offence of having abetted A — 
Throughout the trial accused was asked to 
defencf himself against the charge on which 
he was tried — Conviction for abetting A 
to cause miscarriage, held, not proper — 
Accused was likely to have been prejudiced 
by charge on the basis of which he was 
tried — See Criminal P. C. (1^98), Sec- 
tion 237 

SC 436 (C N 95) 

-S. 120A — Foreign Exchange Regula-. 

tion Act (1947), Section 21 (1) — Contract 
contemplated under Section 21 (1) — Nature 
— •. Section 21 (1) does not cover Crirm'nal 
conspiracy similar to SecUon 120B — Com- 
plaint in respect of illegal acquisition of 
Foreign Exchange — Allegation merein that 
two accused agreed to obtain Foreign Ex- 
change illegally — Framing of charge under 
Section 120B — Maintainability — See 
Penal Code (1860), Section 120B 

SC 549B (C N 121) 

Ss. 120A, 120B — Agreement to do 

illegal act — Acts not amounting to offence 
done by one conspirator in furtherance of 
that agreerhent — He is still liable to be 
convicted under Section 120B 

SC 549C (C N 121) 

S, 120A — Essentials of offence — 

Agi-eement between two or more persons — 
Wren constitutes conspiracy — Continuance 
of agreement — Effect 

SC 549D (C N 121) 

Ss. 120B, 120A — Foreign Exchange 

Regulations Act (1947), Section 21 (1) — 
Contract contemplated under Section 21 (1) 

— Nature — Section 21 (1) does not cover 
criminal conspiracy similar to Section 120B 

— Complaint in respect of illegal acquisi- 

tion of Foreign Exchange — Allegation 
therein that two accused agreed to obtain 
Foreign Exchange illegally — Framing of 
charge under Section 120B — Maintain- 
ability SC 549B (C N 121) 

S. 120B — Agreement to do illegal act — 

Acts not amounting to offence done by con- 
spirator in furtherance of that agreement — 
Not material in convicting him under Sec- 
tion 120B — See Penal Code (1860), Sec- 
tion 120A 

SC 549C (C N 121) 

— S. 147 — In compromise cases acquittal 

is recorded simply because parties come to 
terms — See Criminal Procedure Code (5 of 
1898), Section 345 

All 235 (C N 38) 
— ; — S. 161 — Accused charged for taking 
bribe — His conviction on uncorroborated 
statement of complainant — Circumstantial 
and documentary evidence, however, support- 
ed defence version — Conviction set aside — 
See Prevention of Corruption Act (1947), 
Section 5 (1) (d) read with Sectiou 5 (2) 

• SC 450B (C N 99) 
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Penal Code (contd.) 

S. 161 — Offence under Section 5 (2) 

read witli Section 5 (1) (d), Prevention of 
Corruption Act and Section 161 Penal Code 

— Held on facts that presumption under Sec- 
tion 4 (1), Prevention Corruption Act appli- 
ed to the case and guilt of the accused had 
Ireen established beyond reasonable doubt — 
See Prevention of Corruption Act (1947), 
Section 4 (1) 

Dellii 95 (C N 21) 

S. 188 — Violation of Proliibitory 

order under Section 144 or 145 Criminal 
P, C. — Magistrate may prefer complaint 
under Section 188, Penal Code — Cannot 
take cognizance himself — See Criminal 
P. C, (1898), Section 144 

Pat 102B (C N 15) 
S. 314 — Accused charged under Sec- 
tion 314 read with Section 109, Penal Code 
for abetting R to cause miscarriage of A 

— At no stage he was notified that he 
would be tried for offence of having abet- 
ted A — Throughout the trial accused was 
asked to defend himself against the charge 
on wliich he was tried — Conviction for 
abetting A to cause miscarriage, held, not 
proper — Accused was likely to have been 
prejudiced by charge on the basis of which 
he was tried — See Criminal P. C- (1898), 
Section 237 

SC 436 (C N 95) 

S. 323 — In compromise cases acquittal 

is recorded simply because parties come to 
terms — See Criminal Procedure Code (5 of 
1898), S. 345 AU 235 (C N 38) 

S. 337 — Distinction between civil and 

criminal negligence — See Tort — Negli- 
gence Punj 137 B (C N 20) 

Ss. 339, 390 — Wrongful restraint — 

Obstruction to track from proceeding in 
direction in which it wanted to proceed — 
No obstruction to its occupants from pro- 
ceeding anywhere — No wrongful restraint 

Goa 49 A (C N 9) 
S. 379 — Magistrate making a prohibi- 
tory order in a proceeding under Sec. 144 
Criminal P. C. — One party violating the 
order and harvesting the crop — Opposite 
party complaining to the Magistrate about 
theft — Held, charge of theft would not lie 

— (Criminal P. C. (1898), Ss. 144 and 145) 

Pat 102A (C N 15) 

S. 390 — Wrongful restraint — ■ Ob- 
struction to track from proceeding in direc- 
tion in which it wanted to proceed — No 
obstruction to its occupants from proceed- 
ing anywhere — No wrongful restraint — 
See Penal Code (1860), S. 339 

Goa 49 A (C N 9) 

S. 396 — Recovery of goods stolen in 

dacoity from accused three days after oc- 
currence — Only presumption deducible 
from facts being that accused knew articles 
as stolen but not as stolen in dacoity — His 
conviction is proper under Sectroo, 411 and 
not under Section 396 — See Penal Code 
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Penal Code (contd.) 

(18G0), Section 411 

SC 535 (C N 117) 

Ss. 411, 396 — Recovery of cloth, 

stolen in dacoily, from accused, a cloth mer- 
chant, three days after occurrence — Other 
stolen articles not recovered from him -- 
His name not mentioned as one of the parti- 
cipants in dacoity, either by any eye-wit- 
nesses or in dying declaration of i)erson kill- 
ed in dacoit)' — No evidence to show that 
in village in which accused lived, it was 
known "that dacoity took place and goods 
stolen — Held, only presumption that could 
be drawn was that accused knew that goods 
were stolen but he did not know that they 
were stolen in dacoity ■ — He coidd be con- 
victed only under Section 411 and not under 
Section 396 — Decision of Allahabad High 
Court, Reversed — Evidence Act (1872), 
S. 114, Illustration (a) 

SC 535 (C N 117) 

S. 494 — Hindu Marriage Act (1955), 

Ss. 7 and 17 — Charge under Section 494 

— Marriage alleged to have been celebrated 
accoriing to Hindu rites — Proof of cere- 
monies — Nature of evidence required 

Tripura 30 (C N 6) 

Pensions Act (23 of 1871) 

S. 4 — Suit relating to amount of gra- 
tuity — Held, gratuity must be taken to be 
commuted pension and as such capital sum 

— Suit in Civil Court maintainable 

AU 234A (C N 37) 

S. 4 — Expression ‘grant of money’ 

does not include gratuity or a capital sum 
converted out of a part of pension 

All 234 B (C N 37) 


Police Act (5 of 1861) 

S., 34 — Scope and applicability — 

Notification of State Government extending 
provisions of Section 34 to whole of territory 
is not in conformity udth requirements of 
Section 34 — Expression ‘whole of territory’ 
would not take within its sweep a town 
for purpose of Section 34 — “Town”, mean- 
ing of — In absence of notification specially 
extending scheme of Section 34 to a town, 
prosecution for offences under Section 34 
committed in that town is not maintainable 

Goa 54 (C N 10) 

Pondicherry Alcoholic Liquors (Consumption 
Duty) Amendment Act (5 of 1966) 

Art. 5 — Enliancement of Consumption 

Duty Act falls , within Entry 51 and there- 
fore within competence of State Legisla- 
i ture — Constitution of India, Sch. VII, List 
II, Entry No. 51 Mad 152 A (C N 40) 
—Art. 5 — Transport of liquor mention- 
ed in pennit effected within time granted 
\vithout violation of pennit — Further duty 
is not to be paid at time of actual move- 
ment of goods in carrier across State’s 
fomder 

Mad 152B (C N 40) 


Prevention of Corruption Act (2 of 1947) 

Ss. 4 (1), 5 (2) and 5 (1) (d) — Offence 

under Section 5 (2) read with Sec. 5 (1) (d) 
and Section 161 Penal Code — Presump- 
tion under Section 4 (1) when can be drawn 
indicated — Held on facts that presumption 
under Section 4 (1) applied to the case and 
guilt of the accused had been established 
bevond reasonable doubt — (Penal Code 
(1860), Section 161) 

Delhi 95 (C N 21) 

S. 5 (1) (d) — S. 5 (1) (d) read u-ith 

, S. 3 (2) — Penal Code (1860), S. 161 — Ac- 
cused charged for taking bribe — His con- 
viction on uncorroborated statement of com- 
plainant — Circumstantial and documentary 
evidence, however, supporting defence ver- 
.sion — Conviction set aside — Decision of 
Punjab High Court, Reversed 

SC 450 B (C N 99) 

Ss. 5 (2) and 5 (1) (d) — Offence under 

Section 5 (2) read with Section 5 (1) (d) 
and Section 161, Penal Code — Presump- 
tion under Section 4 (1), when con be dra\vn 
indicated — Held on facts that presumption 
under Section 4 (1) applied to the case and 
guilt of the accused had been established 
beyond reasonable doubt — See Prevention 
of Corruption Act (1947), Section 4 (1) 

Delhi 95 (C N 21) 

Prevention of Food Adulteration Act (37 of 
1954) 

S. 10 — Section 10 cannot be so con- 
strued as to deprive seller of his defence 
under Section 19 (2) — See Prevention of 
Food Adulteration Act (1954), S. 16 (1) (b) 

Bom 135 (C N 24) 
S. 10 — Section does not create obliga- 
tion on person mentioned therein to actively 
co-operate with Food Inspector in taking 
sample by handing it over to him — See 
Prevention of Food Adulteration Act (1954), 
Section 16 (1) (b) 

Pat 104 B (C N 16) 
S. 11 — Section does not cast any posi- 
tive obligation on Food Inspector to pur- 
chase 450 grams of sample alone and not a 
gram more — See Prevention of Food Adul- 
teration Act (1954), Section 16 (1) (b) 

Bom 135 (C N 24) 

Ss. 14, 19 (2) — Prevention of Food 

Adulteration Rules (1955), Rule 12A pro^o 
— Object imderly'ing Act achieved by giving 
reasonable interpretation — Court must do 
so — Warranty as required by proviso to 
Rule 12A — Use of popular language there- 
in — Object of Act is not defeated — ILR 
(1967) 2 Ker 676, Reversed — (Civil P. C. 
(1908), Pre. — Interpretation of Statutes) 

SC 520 (C N 113) 

Ss. 16 (1) (b), 19 (2), 11 and 10 — 

Accused a demer in “Anik Ghee” supplied 
by inanufacturers in sealed tins — Accused 
refusing to sell to Food nspector 450 Grams 
out of pacldng of 2 Kg. and insisting to pur- 
chase the sealed tin — Injector refusing to 
purchase sealed tin as offered — Deafer, 
held not guilty under Section 16 (1) (b) — - 
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Prevention of Food Adulteration Act (contd.) 
Provisions of Sections 10, 11 and 19 to be 
read harmoniously — Section 10 cannot be 
so construed as to depnVe seller of bis 
defence under Section 19 (2) — Neither Sec- 
tion 11 of the Act nor Rules 22 and 22A 
of the Rules, prohibits Food Inspector to 
purchase more than 450 grams of sample — 
(Prevention of Food Adulteration Rules 
(1955), Rules 22 and 22A) 

Bom 135 (C N 24) 

Ss. 16 (1) (b) and 10 — Expression “to 

prevent” — Mere refusal to sell article does 
not amount to prevention 

Pat 104 B (C N 16) 

S. 19 (2) — Warranty as required by 

proviso to Rule 12A • — Use of popular lan- 
guage therein — Object of Act is not defeat- 
- ed — See Prevention of Food Adulteration 
Act (1954), S. 14 SC 520 (C N 113) 

S. 19 (2) — Accused a dealer in “Anik 

Ghee” supplied by manufacturers in sealed 
tin under a warranty — Accused refusing 
to sell to Food Inspector 450 Grams out of 
packing of 2 Kg. and insisting to purchase 
the seSed tin — Inspector ferusing to pur- 
chase sealed tin as otfered — Demer, held, 
not guilty under Section 16 (1) (b) — Sec- 
tion 10 cannot be so construed as to de- 
prive seller of his defence under S. 19 (2) 
— See Prevention of Food Adulteration Act 
(1954), Section 16 (1) (b) 

Bom 135 (C N 24) 
Prevention of Food Adulteration Rules (1955) 
R. 12A Proviso — - Warrantry as requir- 
ed by proviso to Rule 12A — Use of 
popular language therein — Object of Act 
is not defeated — See Preventioon of Food 
Adulteration Act (1954), Section 14 

SC 520 (C N 113) 

R. 22 — There is nothing in the rule 

which prevents Food Inspector in a given 
case from sending a quantity larger than 450 
grams — See Prevention of Food Adultera- 
tion Act (1954), Section 16 (1) (b) 

Bom 135 (C N 24) 

^R. 22A — Rule does not prohibit Food 

Inspector to purchase more than 450 grams 
of sample — See Prevention of Food Adul- 
teration Act (1954), Section 16 (1) (b) 

Bom 135 (C N 24) 

Probation of Offenders Act (20 of 1958) 

S. 4 (1) and (2) — Release of accused 

on probation of good conduct — Considera- 
tion of report in terms of Section 4 (2) is 
condition precedent — Word “shall” in Sec- 
tion 4 (2) is mandator}' 

Goa 49 B (C N 9) 
PROHIBITION 

— Assam Liquor Prohibition Act (1 of 1953) 

-S. 2 (3) (as amended in 1956 and 1963) 

Liquor’ — Offence under Section 4 for 
consuming liquor — Burden of proof — 
Slate of drunkenness established by prose- 
cution — Presumption under Section 3A 
(1963) can be invoked — Presumption re- 
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Prohibition — Assam Liquor Prohibition 
Act (contd.) 

buttable — Accused not submitting any ex- 
planation — He must be held guilty of of- 
fence — Effect of introduction of Section 3A 
(1956) and Section 3A (1963) stated — See 
Prohibition — Assam Liquor Prohibition Act 
(1 of 1953) (as amended in 1956 and 1963) 
S. 4 Assam 49 (C N 10) 

S, 3A (1956) (as amended in 1956 and 

1963) — ‘Liquor’ — Offence under Section 4 
for consuming liquor — Burden of proof — 
State of drunkenness established by prose- 
cution — Presumption under S. 3A (1963) 
can be invoked — Presumption rebuttable 

— Accused not submitting any explanation 

— He must be held guilty of offence — 
Effect of introduction of Section 3A (1956) 
and Section 3A (1963) stated — See Prohi- 
bition — Assam Liquor Prohibition Act (1 of 
1953) (as amended in 1956 and 1963) S. 4 

Assam 49 (C N 10) 

S. 3A (1963) (as amended in 1956 and 

1963) — ‘Liquor’ — Offence under Sec. 4 
for consuming liquor — Burden of proof — 
State of drunkenness established by prose- 
cution — Presumption under Section 3A 
(1963) can be invoked — Presumption 
rebuttable — Accused not submitting any 
explanation — He must be held guilty of 
offence — Effect of introduction of Section 3A 
(19.56) and Section 3A (1963) stated — See 
Prohibition — Assam Liquor Prohibition 
Act (1 of 1953) (as amended in 1956 and 
1963), Section 4 

Assam 49 (C N 10) 

Ss. 4, 3A (1963), 3A (1956) and 2 (3) 

(as amended in 1956 and 1963) — ‘Liquor* 

— Offence under Section 4 for consuming 
liquor — Burden of proof — State of drunk- 
enness established by prosecution — Pre- 
sumption under Section 3A (1963) can be 
invoKed — Presumption rebuttable — Ac- 
cused not submitting any explanation — He 
must be held guilty of offence — Effect of 
introduction of Section 3A (1956) and Sec- 
tion 3A (1963) stated — (Evidence Act 
(1872), Section 106) 

Assam 49 (G N 10) 


Public Employment (Requirement as to Resi- 
dence) Act (44 of 1957) 

See under Civil Services. 

Punjab Motor Accidents (Claims Tribunal) 
Rules (1964) 

R. 3 — Claim petition under S. 110-C 

— Judgment of Criminal Court determin- 
ing guilt or innocence of driver is not 
binding on Claims Tribunal — Claims Tri- 
bunal is “Court” within Section 3, Evidence 
Act — Tribunal must act judicially and must 
follow' principles of natural justice — See 
Motor Veliicles Act (1939), Ss. 110 to IlOF 
Punj 137 A (C N 20) 
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Punjab Paiicluiyal Saniilis and Zilla Pari- 
sbads Act (3 of lOfJl) 

See under Panchayals. 

Punjab Pancbayat Samitis (Co-option of 
Members) Rules (19G1) 

See under Panchayats. 

Punjab Security of Land Tenures Act (10 of 
1933) 

See under Tenancy Laws. 

Railway Establishment Code 
See under Civil Services 

Railway Services (Conduct) Rules (1950) 
See under Civil Services. 

Railways Act (9 of 1890), Sections 28 and 
29 — Constitution of India, Article 14 — 
Government Railway and non-Govemment 
Railway — Government can be put in a 
separate class — Discrimination between 
non-Government Railways alleged — Burden 
of proof is on petitioner 

Pat 109D (C N 18) 

Ss. 29 and 42 — Constitution of India, 

Art. 245 — Powers of Central Government 
under Sections 29 and 42 are not absolute 
— Although sections do not provide any 
guide-lines — Legislative policy can be 
gathered from the whole Act 

Pat 109A (C N 18) 

Ss. 29 and 42 — Orders under — 

Quasi-judicial natiure — Record of evidence 
Pat 109 B ( CN 18) 

Ss. 29 and 42 — Constitution of India 

Article 226 — Speaking orders — Orders of 
Central Government — Principles to be ob- 
served Pat 109 C (C N 18) 

S. 29 — Government railway and non- 

Government railway — Government can be 
put in a separate class — Discrimination be- 
tween non-Govemment railways alleged — 
Burden of proof is on petitioner — See Rail- 
ways Act (1890), Section 28 

Pat 109 D (C N 18) 

S. 42 — Powers of Central Government 

under Sections 29 and 42 are not absolute — 
Altlrough sections do not provide any guide- 
lines legislative policy can be gathered from 
the whole Act — See Railways Act (1890), 
Section 29 

Pat 109A (C N 18) 

S. 42 — Orders under — Quasi-judidal 

nature — Record of evidence — See Rail- 
ways Act (1890), Section 29 

Pat 109B (C N 18) 

S. 42 — Speaking orders — Orders of 

Central Government — Principles to be 
observed — See Railways Act (1890), S. 29 

Pat 109 C (G N 18) 

Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 

See under Houses and Bents. 

Rajasthan Relief of Agricultural Indebtedness 
Act (28 of 1957) 

See under Debt Laws. 
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Kcgislralioii Act (10 of 1908) 

S. 17 — Merging of .self acquired pro- 
perly in joint family properly — Registered 
instrument not nece.ssarv — See T. P. Act 
(1882), S. 123 Andh Pra 126 E (C N 17) 

Ss. 34, Proviso, 35 (3), 72 and 73 — 

Non-appearance of executant — Wlien may 
amount to denial of execution. AIR 1918 
Cal 225, Dissented from 

All 221A (C N 34) 
S. 35 (3) — Non-appearance of execu- 
tant — MOien may amount to denial of exe- 
cution — See Registration Act (1908), Sec- 
tion 34 Proviso All 221 A (C N 34) 

S. 60 — Registered will — Certified 

copy of will — Admissible in evidence — 
See Evidence Act (1872), Section 65 

Punj 182 A (C N 24) 
S. 72 — Non-appearance of executMt 

— Wlien may amount to denial of execution 

— See Registration Act (1908), Section 34 

Pioviso All 221 A (C N 34) 

Ss. 72, 73 and 77 — Refusal by Sub- 

Registrar to register document — Refusal 
not on ground of denial of execution — Ap- 
peal under Section 72 — Maintainability — 
Order of District Registrar whether passed 
under Section 72 or Section 73 and amount- 
ing to refusal to order registration — Suit 
against, is maintainable under Section 77 

All 221 B (C N 34) 

S. 73 — Non-appearance of executant 

— When may amount to denial of execution 

— See Registration Act (1908), Section 84 

Proviso All 221 A (C N 34) 

S. 73 — Refusal by Sub-Registrar to 

register document — See Registration Act 
(1908) Section 72 All 221 B (C N 34) 

S. 77 — Refusal by Sub-Registrai' to 

register document — See Registration Act 
(1908), Section 72 All 221 B (C N 34) 

Religious Endowments Act (20 of 1803) 

S, 14 — Will — Public trust created 

by Will — Manager appointed — Manager 
not competent to alienate the property of the 
tnist — Manager, held could not make a 
gift of the property in favour of his Chela 
. Punj 182 B (C N 24) 

S. 14 — Public trust — H creating by 

a Will a timst for religious purposes — T 
made manager of Dera along with its pro- 
perties for carrying out objects of the Dera 
and effect improvements — T selected for 
his ability and learning — Pancbayat given 
right to remove him in case he became bad 
character — Property not to be alienated 
ex'cept for the purposes of the Dera itself 

— Held that a public trust for religious pur- 
poses was created by the Will 

Punj 182 C (C N 24) 
Representation of the People Act (43 of 1951) 
-- — Ss. 100 (1) (b) and 123 (4) — Publica- 
tion of false statements of facts by election 
agent before Iris appointment as such — 
Consent of returned candidate not establish- 
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Representation of the People Act (oontd.) 
ed — PublicaKon held did not invalidate 
election .SC 442 B (C N 9 / ) 


S. 116A Appeal to Supreme Court 

— No re-appreciadon by Supreme Court un- 
less there are special reasons 

SC 442 A (G N 97) 


S. 123 (4) — Publications- of false state- 
ments of facts by election agent before his 
appointment as such — Consent of refnrned 
candidates not established — , Publication 
held did' not invalidate election — _^See Re- 
presentation of the People .'Act (1951), Sec- 
tion 100 (1) (b) SC 442 B (C N 97) 

S. 123 (4) and (3A) — Statement in 

newspaper that differences between com- 
munities -are spread by. supporters of rival 
candidates and that candidate favoured by 
/ the newspaper %vill not preach communal 
hatred — Statement is not ■ hit either by 
clause (4) or clause (3A) 

SC 522 (C N 114) 

Revenue Recovery Act (1 of 1890) 

-S. 57-A (1) — Govt, exercises powers 

quasi-judicially and not administratively — 
Principles of natural justice , have got. to be 
followed — Application by auction purchasers 
at a revenue sale against ah order forfeiting 
their deposits under Section 36 (3) and for 
re-sale — No notice to debtor — Govern- 
ment allowing' the application by setting 
aside the order of forfeiture and resale with- 
out any notice to debtor — Order is illegal 
being violative of principles of natural 
justice. W. P. No. 1229 of 1966, D/- 23-11- 
67 (AP), Reversed 

Andh Pra 137 A (C N 18) 

Revised Leave Rules (1933) 

See under Ci-vil Services. 


Rice-milling Industry (Regulation Act 21 of 
1958) 


S. 2 — Validity of Sections 96, 97 of 

Kerala Act — State Legislature held compe- 
tent to enact law contained in these sections 
— See Panchayats — Kerala Panchayats Act 
(32 of 1960), Section 96 

Ker 88 A (C N 18) 

S. 5 : — Validity of Sections ' 96, 97 of 

Kerala Act — State Legislature held compe- 
tent to enact law contained in these sec- 
tions — See Panchayats — Kerala Pancha- 
yats Act (32 of I960), Section 96 

Ker 88 A (C N 18) 

S. 5 — Grant of permit to new entrant 

for establishment of new rice-mill — ^Licensee 
of existing rice-mill whether entitled to ap- 
ply for writ of certiorari — W. P. No. 2298 
of 1966 etc. D/-16-2-1967 (Mad), Reversed 

— W. P. No. 2332 of 1966 (Mad) and ILR 
1964-2 Mad 869, Overruled — See Consti- 
tution of India, Article 226 

Mad 136 (C N 37) (FB) 
— — 5, 6 — Validity of Sections 96, 97 of 
Kerala Act — State Legislature held compe- 
tent to enact law contained in these sections 

— See Panchayats — Kerala Panchayats Act 
(April) 1970 Indexes/4 


A. L 'R. 1970 APRIL 49 

Rice-milling Industry Regulation (contd;) 

(32 of 1960), Section 96 , . 

Ker 88 A (C N 18)*. 

Sale of Goods Act (3 of 1930) 

S. 26 — Sale of goods — Buyer may 

agree to take risk even before property in 
goods, passes to him — Clause 7 in contract 
providing that risk passed to buyer on'‘. des- 
patch or goods and buyer not entitled to 
make claim in respect of loss or damage — 
Clause 8 providing for passing of title only 
on payment of full price — Condition in 
Clause 7 held absolute and not controlled 
by Clause 8 — Delay in payment of . price 
due to default of buyer and consequent loss 
of goods — Case falls under first .proviso 
to Section 26 and buyer not entitled , to 
claim damages for loss Mys 106 (C N 26) 

SALES TAX 

— ^Andhra Pradesh General Sales Tax Act 
(6 of 1957) 

S. 14 (as amended in 1963) — Powers 

of revisional authority under S. 20 -r- Ex- 
tent of — Assessment of additional turnover 
can be made — See Sales Tax — Andhra' 
Pradesh General Sales Act (6 of 1957), Sec- 
tion 20 (as amended in 1963) 

Andh Pra 146 (C N 20) (FB) 
— — Ss. 20, 14, (as amended . in 1963)' — 
Powers of revisional authority under S. '20 

— E.xtent of — Assessment of additional 
turnover can be made — (1963) 2 Andh LT' 
201, Overruled 

Andh Pra 146 (C N 20) (FB) 

— ^Madras General Sales Tax Act (9 of 1939) 

S. 9 (2) (b) — Illegal assessment — 

Writ against — Best juclgment assessment 
smacking arbitrariness — Held liable to be 
set aside — See Constitution of India, Arti- 
cle 226 Andh Pra 125 (C N 16) 

— Madras General Sales Tax Act (1 of 1959) 
— ^ — S. 17 (1) — Imposing tax on sale of 
“Cane jaggery”, and exempting that of “palm 
jaggery” from hability to tax — No unlaw- 
ful discrimination practised — Former , did 
not affect freedom of trade within Art. 801 
of Constitution — Act held not open to. 
challenge on plea of colourable exercise of 
power — See Sales Tax — Madras General 
Sales Tax Act (1 of 1959), Section 59 (1) 

SC 508 (C N 111) 
Ss. 59 (1), 17 (1) — Notifications imder 

— Imposing tax on sale of “Cane jaggery” 
and exempting that of “palm , jaggery” from 
liability to tax — No unlawful discrimination 
practised — Imposition of tax on sale of 
cane jaggery did not affect freedom of trade 
within Article 301 of Constitution — Act 
held not open to challenge on plea of colour- 
able axercise of power — , Constitution of 
India, Articles 14, 301, 246 

SC 508 (C N 111) 
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Specific Relief Act (1 of 1877) 

S. 12 — Plaintiff obtaining theka of 

Fishery rights in certain tank — Defendants 
agreeing to pay half of theka money to 
plaintiff in return of half of fishery rights 
in tank — Suit by plaintiff for recovery of 
amount after defendants’ working out their 
tiieka — Held suit was not for specific per- 
formance of contract — See Limitation Act 
(1908), Article ,115 

All 206 B (C N 31) (FB) 

S. 19 ■ — Agreement of agency — Trader 

appointed selling agent of medicines — 
Trader though riot holding wholesaler’s 
licence at time of agreement obtaining licence 
subsequently — Agreement is not void — 
Termination of agency by trader before 
expiry of stipulated period — Suit for 
damages is maintainable — See Contract 
Act (1872), Section 23 Bom 128 (C N 21) 

Ss. 21 (b), 21 (a) — Agreement of 

agency — Trader appointed selling agent 
of medicines — Tracfer though not holding 
wholesaler’s licence at time of agreement 
obtaining licence subsequently — Agreement 
is not void — Termination of agency by 
trader before expiry of stipulated period — 
Suit for damages is maintainable — See 
Contract Act (1872), Section 23 

Bom 128 (C N 21) 

S. 23 — Suit by strangers to contract 

— When maintainable — See Contract Act 
(1872), S. 2 (d) SC 504 B (C N 110) 

Stamp Act (2 of 1899) 

See under Stamp Duty. 

STAMP DUTY 
—Stamp Act (2 of 1899) 

S. 2 (15) — Partition deed — Construc- 
tion of Madh Pra 74 C (C N 18) (FB) 

Ss. 29, 40 — Partition deed — Stamp 

duty — Recovery of — Collector can re- 
cover it from any of the executors of deed 

Madh Pra 74 B (C N 18) (FB) 
S. 36 — Admission of document in evi- 
dence — Validity thereof cannot subsequent- 
ly be challenged in. the same suit on ground 
of its not being duly stamped — See Stamp 
Act (1899), Section 38 (2) 

Madh Pra 74 A (C N 18) (FB) 

Ss. 38 (2), 36, 61 — Court admitting 

document in evidence — Admissibility of 
docmnent cannot subsequently be challenged 
in the same suit on ground of its being not 
duly stamped — Only remedy open is under 
S. 6i Madh Pra 74 A (C N 18) (FB) 

S. 40 — Partition deed — Stamp duty 

— Recover^' of — Collector can recover it 
from any of the executors of deed — See 
Stamp Act (1899), S. 29 

Madh Pra 74 B (C N 18) (FB) 

S. 40 — Imposition of penalty under — 

Power of Collector as to, is discretionary 

Madh Pra 74 D (C N 18) (FB) 
8. 56 — Sub-sections (1) and (2) com- 
pared — (Constitution of India, Article 226 


Stamp duty — Stamp Act (contd.) 

— Quasi-juicial power) 

Mad 148 B (C N 39) 

S. 56 (1) and (2) — Collector holding 

the document to be a sale deed — Party 
aggrieved invoking power of Revenue Board 
under Section 56 (1) — Personal hearing 
also sought — Board confirming Collector’s 
decision without oving personal hearing to 
party — Board directed to rehear appeal 
after hearing party. AIR 1951 Mad 276 
held doubtfiil after AIR 1962 SC 1217 — 
(Constitution of India, Arficle 226 — Quasi- 
judicial tribunal — Natural justice) 

Mad 148 A (C N 39) 


S. 57 — Nature of power conferred by 

section — In a proper case, the officer is 
bound to make a rererence — Compulsion 
by issue of writ possible — (Constitution of 
India, Art. 226 Mad 148 C (C N 39) 

S. 61 — Admission of document in evi- 
dence — Validitj' thereof cannot subsequent- 
ly be challenged in the same suit on ground 
of its not being duly stamped — Only reme- 
dy open is under Section 61 — See Stamp 
Act (1899X Section 38 (2) 

Madh Pra 74 A (C N 18) (FB) 


States Reorganisation Act (37 of 1956) 

S. 2 (mX (o) — Principal successor State 

and Successor State — Liability of existing 
States — Petitioner retired in 1939 from 
service in tlie then State of M. P. — Re- 
organisation of States in 1956 and 1960 — 
Petitioner settled down in Nagpur and draw- 
ing pension from Nagpur Treasury even now 
— Place from where he retired still in State 
of new M. P. — Both Maharashtra and M. P. 
State Governments granted certain increases 
in pensions of pensioners on different occa- 
sions — State of Bombay which is successor 
State to existing State of M. P. would not be 
liable to the increase in pension granted by 
present State of M. P. — Further no claim 
against State of M. P. can be granted even 
after amendment of Article 226 — See States 
Reorganisation Act (1956), Section 86 

Bom 117 (C N 19) 

Ss. 86, 2 (m), (o), Sch. 5 — “Principal 

successor State” and “Successor State” ' 
Liability of existing States — Petitioner retir- 
ed in 1939 from service in the then State 
of M. P. — Reorganisation of States in 1956 
and 1960 — Petitioner settled down in 
Nagpur and drawing pension from Nagpur 
Treasurj’ even now — Place from where h® 

retired still in State of new M. P. Both 

Maharashtra and M. P. State Governments 
granted certain increases in pensions of pen- 
loners on different occasions — State of 
Bombay which is successor State to existing 
State of M. P. would not be liable to th® 
uicrease in pension granted by present State 
c n" — Further, no claim against State 

ox M. P. can be granted even after amend- 
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States Reorganisation Act (contd.) 
ment of Article 226 — ■ (Constitution of India, 
Article 226 (as arnended by Constitution 
Fifteenth Amendment) Act (1963) ) 

Bom 117 (C N 19) 

Ss. 116, 117 — First stage promotion of 

allottee after reorganisation — Protection of 
service conditions in respect of pay scales ■ — 
Benefit when available — Government of 
India Memorandum dated 12-5-1957, para 5 

— Interpretation 

Mys 112 (C N 29) 
S. 117 — First stage promotion of al- 
lottee after reorganisation — Protection of 
service conditions in respect of pay scales — 
Benefit when available — Government of 
India Memorandum dated 12-5-1957, para 5 

— Interpretation — See States Reorganisa- 
tion Act (1956), Section 116 

Mys 112 (C N 29) 

^Sch. 5 — ^ Principal successor State and 

Successor State — Liability of existing States 

— Petitioner retired in 1939 from service 
in the then State of M. P. — Reorganisation 
of States in 1956 and 1960 — ^Petitioner set- 
tled down in Nagpur and drawing pension 
from Nagpur Treasury even now — Place 
from where he retired still in State of new 
M. P. — Both Maharashtra and M. P. State 
Governments granted certain increases in 
pensions of pensioners on different occasions 

— State of Bombay which is successor State 
to existing State of M. P. would not be h'able 
to the increase in pension granted by present 
State of M. P. — Further no claim against 
State of M. P. can be granted even after 
amendment of Article 226 — See States Re- 
organisation Act (1956), Section 86 

Bom 117 (C N 19) 

Succession Act (39 of 1925) 

S, 63 — Will — Execution — See Evi- 
dence Act (1872), S. 65 

Punj 182 A (C N 24) 

Telegraph Act (39 of 1885) 

S. 3 (6) — Licensee under Electricity 

Act cannot be considered as Telegraph Autho- 
rity — AIR 1969 Pat 355, Reversed — See 
Electricity Act (1910), Section 51 

SC 491 (C N 108) 

S. 15 — Licensee under Electricity Act 

cannot be considered as Telegraph Authority 
— Dispute between Electric Supply Com- 
pany and Municipal Corporation cannot be 
referred to arbitration under Section 15 — 
AIR 1969 Pat 355, Reversed — See Electri- 
city Act (1910) Section 51 

SC 491 (C N 108) 

TENANCY LAWS 

^dhra Pradesh (Andlira Area) Estates 
Forest and Private Lands 
(Prohibition of Alienation) Act (14 of 
1947) 

Pre. and Section 4 — Madras Estates 
(Abolition and Conversion into Ryotwari) 
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Tenancy Laws — Andhra Pradesh (Andhra 
Area) Estates Communal, Forest ^d Pri- 
vate Lands (Prohibition of Alienation) 
Act (contd.) 

Act (26 of 1948), Section 63 — Act of 1947 
is not a temporary Act and is not repealed 
by Act of 1948 

SC 403 A (G N 88) 

■ ^S. 2 (b) — “Forest Land” — Inclusion 

of piece of land as forest land — Notifica- 
tion of Government not a pre-requisite 

SC 403 B (C N 88) 

S. 4 — Act is not a temporary Act 

and is not repealed by Act of 1948 — See 
Tenancy Laws — Andhra Pradesh (Andhra 
Area) Estates Communal, Forest and Private 
Lands (Prohibition of Alienation) Act (3,4 
of 1947), Preamble 

SC 403 A (C N 88) 

^S. 4 (4) — Question as to whether 

land is “forest land” — District Judge and 
not Settlement Officer is competent to ad- 
judicate — See Tenancy Laws — Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act (26 of 1948), S. 20 (1) 

SC 403 C (G N 88) 

■ — ^Bombay Tenancy and Agricultirral Lands 
Amendment Act (13 of 1956) 

^Pre. — Act is protected by Art. 31 A 

— ' Its validity cannot be challenged on 
mound of violation of Arts. 14 and 19 (1) 
({) See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act (99 of 1958), S. 2 (12) 

SC 439 C (C N 96) 
— ^Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and ICutch Area) Act 
(99 of 1958) 

■ S. 2 (12), Explanations 1 and 2, (22) 

— Hindu idol is juristic person — It can- 
not cultivate personally within Explanation I 
to Section 2 (12) 

SC 439 A (G N 96) 

■ S. 2 (12) — Bombay Tenancy and 

Agricultural Lands Amendment Act (13 of 
1956), Pre, — Both Acts are protected by 
Art. 31A — Their validity cannot be chal- 
lenged on ground of violation of Arts, 14 
and 19 (1) (^ — Constitution of India, 
Arts. 31A, 14, 19 (1) (f) 

SC 439 C (C N 96) 

Ss, 6, 7 — Tenancy, proof — Mere 

production of batai patra alleged to contain 
signature of a person cannot lead to an 
inference of his cultivation — Affirmative 
evidence of actual cultivation should be 
produced before Court 

Bom 160 D (C N 28) 

S. 7 — Tenancy, proof — See Tenancy 

Laws — Bombay Tenancy and Agricultural 
Lands (Vidharbha Region) Act (99 of 1958), 
S. 6 Bom 160 D (C N 28) 

—S. 38 (1) — Application under — 

Period of limitation — Starting point — 
Tenant .dispossessed of fields — Limitation 
runs from date of dispossession 

Bom 138 A (C N 25) 
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Tenancy Laws — Bombay Tenancy and 
Agricultural Lands (Vidarblia Region and 
Kiitch Area) Act (contd.) 

S. 36 (1) — Application for restoration 

of possession — Prescription of period of 
limitation under Act — It is different from 
period prescribed by 1st Schedule of Limita- 
tion Act — Section 14 of Limitation Act 
applies to proceedings under Sec. 36 (1) 
Bom 138 B (C N 25) 

S. 36 (1) — Limitation prescribed 

under — Computation of — Pi-oceedings 
instituted under Sec. 145 Criminal P. C. 
cannot be taken into account for that pur- 
pose, by applying S. 14, Limitation Act 

Bom 138 C (C N 25) 

Ss. 36 (1), 129 — Application under 

Sec. 36 (1) — Not prohibited by Sec. 129 
in case of lands enumerated tlierein 

Bom 138 D (C N 25) 
S. Ill — Revision filed in time re- 
turned on ground that documents were not 
enclosed — Application refiled with neces- 
sary enclosures — Application cannot be 
rejected as being filed beyond time pres- 
cribed by S. 114 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), S. 114 
Bom 122 A (C N 20) 
S. Ill — Dismissal of revision applica- 
tion by Revenue Tribunal erroneously treat- 
ing it to be time barred — It amounts to 
failure to e.xercise jurisdiction vested in it 
— Jurisdiction of High Court is not res- 
tricted in any manner from considering 
validitj' of order of tribunal — See Con- 
stitution of India, Art. 227 

Bom 122 B (C N 20) 

S. Ill — Civil P. C. (1908), S. 115 — 

Relationship of landlord and tenant — Mix- 
ed question of law and fact — Revisional 
authority can interfere 

Bom 160 E (C N 28) 

S. Ill (2) — Rules under — Bombay 

. Tenancy and Agricultural Lands (Vidarbha 
Region) Rules (1959), R. 19 — Discretion 
of Tribunal to proceed to decide case in 
absence of both parties — Propriety — 
Proper order indicated — Applicants’ coun- 
sel applying for adjournment after consult- 
ing Assistant Registrar — Tribunal proceed- 
ing to decide case on merits — Opposite 
party also absent — Propriet)' of order — 
Violation of principles of natural justice — 
(Civil P. C. (1908), O. 9, Rr. 3, 8; O. 17, 
Rules 2, 3) — (Tenancy Laws — Bom- 
bay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules (1959), R. 19) 

Bom 132 (C N 22). 

Ss. 114 ana 'ill — Bombay Tenancy 

and Agricultural Lalids' ' (Vidarbha Region) 
Bombay Revenue Tribunal Procedure Rules, 
1959, Rr. 9 and 11 — Rerision filed in 
time returned on mound that documents 
were not enclosed — Application refiled 
with necessary' enclosures — Application 
cannot be rejected as being filed beyond 
time prescribed by S. 114 

Bom 122 A (C N 20) 


Tenancy Laws — Bombay Tenancy and 
Agricultural Lands (Ifidarbha Region and 
Kutch Area) Act (contd.) 

— — S. 114 — Dismissal of. revision applica- 
tion by Revenue Tribunal erroneously treat- 
ing it to be time ban-ed — It amounts to 
failure to e.xercise jurisdiction vested in it 

— Jurisdiction of High Court is not res- 
tricted in any manner from considering 
validity of order of tribunal — See Con- 
stitution of India, Art. 227 

Bom 122 B (C N 20) 
S. 129 — Application under S. 36 (1) 

— Not prohibited by S. 129 in case of 
lands enumerated therein — See Tenancy 
Laws — Bombay Tenancy and Agricultural 
Lands (Vidarbha Region and Kutch Area) 
Act (99 of 1958), S. 36 (1) 

Bom 138 D (C N 25) 

— ^Bombay Tenancy and Agricultural Lands 
(Vidarbha Re^on) Bombay Revenue Tri- 
bunal Procedure Rules, 1959 

R. 9 — Revision filed in time return- 
ed on ground that documents were not 

enclosed — Application refiled with neces- 
sary' enclosures — Application cannot be 
rejected as being filea beyond time pres- 
cribed by S. 114 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), S. 114 
Bom 122 A (C N 20) 
^R. 11 — Revision filed in time return- 
ed on ground that documents were not 
enclosed — Application refiled with neces- 
saiy enclosures — Application cannot' be 
rejected as being filea beyond time pres- 
cribed by S. 114 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), S. 114' 
Bom 122 A (C N 20) 

R. 19 — Discretion of tribunal to 

proceed to decide case in absence of both 
parties — Propriety^ — Proper , order indi- 
cated — Applicant’s couns^ applying for 
adjournment after consulting Assistant 
Registrar — Tribunal proceeding to decide 
case on merits — Opposite party also 
absent — Propriety of order — Violation of 
principles of natural justice — See .Tenancy 
Laws — Bombay Tenancy and Agricultural 
Lands (Vidarbha Region) Act (99 of 1958), 
S. Ill (2) Bom 132 (C N 22) 

— Daman (Abolition of Proprietorship of 
Villages) Regulation (Amendment) Act 
(11 of 1968) 

Act is intra vires and valid — See 

Tenancy Laws — Daman (Abolition of Pro- 
prietorship of Villages) Regulation (1962), 
S. 2 (d) Goa 59 D (C N 12) 

— Daman (Abolition of Proprietorship of 
Villages) Regulation (7 of 1962) 

Ss, 2 (h), 3, 10 (2) proviso and 12 

— Reading these provisions prior to Amend- 
ment of 1968 a proprietor of a part of 
village was covered by definition of pro- 
prietor in S. 2 (h) Goa 59 B (G N 12) 
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Tenancy Laws — Daman (Abolition of Pro- 
prietorship of Villages) Regulation (contd.) 

S. 2 (d) — Definition of village as 

inserted by Daman (Abolition of Proprietor- 
ship of Villages) Regulation (Amendment) 
Act (1968) — S. 2 (d) is not ultra vires the 
State Legislature and is constitutionally 
valid — Its vabdity cannot be challenged 
under Arts. 14, 19 (1) (f) and 31 as it is 
protected by Art. 31- A of the Constitution 
— (Constitution of India, Arts. 31-A, 245, 
Sch. 7, List II Entry 18) — (Government 
of Union Territories Act (1963), S. 18) 

Goa 59 D (C N 12) 

S. 2 (h) — Reading these provisions 

prior to Amendment of 1968 a proprietor 
of a' part of village was covered by defini- 
tion of proprietor in Section 2 (h) — See 
Tenancy Laws — Daman (Abolib’on of Pro- 
prietorship of Village) Regulation (1962). 
Preamble Goa 59 B (G N 12) 

S. 3 — Reading these provisions 

prior to Amendment of 1968 a proprietor 
of a part of village was covered by defini- 
tion of proprietor in Section 2 (h) — See 
Tenancy Laws — Daman (Abolition of Pro- 
prietorship of Village) Regulation (1962), 
Preamble Goa 59 B (C N 12) 

Ss. 4 (b) and 12-A • — Grass or pasture 

land of proprietor — Vesting of, in Cen- 
tral Government — Classification of such 
lands has to be made under authority of 
law — Under Sec. 12-A Mamlatdar and 
Collector have to make a quasi-judicial in- 
quiry after following rules of natural justice 
— Classification of grass lands on basis of 
executive inquiry made behind back of pro- 
prietor violates Art. 31 (1) of the Constitu- 
tion and principles of natural justice — 
Writ of Mandamus issued directing autho- 
rities to make fresh inquiry according to 
law — (Constitution of India, Arts. 31 (1) 
and 226) — (Words and Phrases — Grass 
or pasture lands) 

Goa 59 E (C N 12) 
-S. 10 (2) proviso — Reading these pro- 
visions prior to Amendment of 1968 a pro- 
prietor of a part of village was covered by 
definition of proprietor in S. 2 (h) — See 
Tenancy Laws — Daman (Abolition of Pro- 
prietorship of Village) Regulation (1962), 

Preamble Goa 59 B (C N 12) 

S, 12 — Reading these provisions 

prior to Amendment of 1968 a proprietor 
of a part of village was covered by defini- 
tion of proprietor in Section 2 (h) — See 
Tenancy Laws — Daman (Abolition of Pro- 
prietorship of Village) Regulation (1962), 
-Preamble Goa 59 B (C N 12) 

S. 12-A — Grass or pasture land of 

proprietor — Vesting of, in Central Gov- 
smment — See Tenancy Laws — Daman 
Abolition of Propritorship of Villages Regu- 
lation (1962), S. 4 (b) t, fa 

Goa 59 E (C N 12) 

I — 1“,. .12-F — Section though excludes 
jurisdiction of Civil Court does not bar 
writ jurisdiction of High Court 

Goa 59 F (G N 12) 


Tenancy Laws (contd.) 

-.-^Madhya Bharat Land Revenue and 
Tenancy Act (66 of 1950) 

S. 70 (8) — Defence of part perform- 
ance — Conditions essential — Sale of 
land — Necessity of permission — S. 70 
(8) of M. B. Land Revenue and Tenancy 
Act creates no bar — See Transfer of Pro- 
perty Act (1882), S. 53A 

SC 546 C (C N 120) 


—Madhya Bharat Land Revenue and 
Tenancy Act Smt. 2007 (66 of 1950) 

S. 73 — Person inducted as a sub-lessee 

contrary to provisions of Section 73 
— His possession not protected by 
Act 29 of 1955 and hence cannot acquire 
status of occupancy tenant under S, 185 
(1) (ii) (b) of M. P. Land Revenue Code — 
See Madhya Pradesh Land Revenue Code 
(Act 20 of 1959), S. 185 (1) (ii) (b) ' 

SC 483 (C N 105) 


rS. 78 — Person inducted as a 

sub-lessee contrary to provisions of S. 73 
— Such a person is not a “Ryotwari sub- 
lessee” as defined in Act 29 of 1955 and 
hence cannot acquire status of occupancy 
tenant under S. 185 (1) (ii) (b) of M. P. Land 
Revenue Code — See Madhya Pradesh 
Land Revenue Code (Act 20 of 1959), 
Section 185 (1) (ii) (b) 

SC 483 (C N 105) 


—Madhya Bharat Ryohvari Sub-Lessee Pro- 
tection Act (29 of 1955) 

S. 2 (b) — “Ryotwari sub-lessee” — 

person inducted as a sub-lessee contrary to 
provisions of M. B. Act 66 of 1950 — Not 
a “Ryotwari sub-lessee” — See Madhya 
Pradesh Land Revenue Code (Act 20 of 
1959), S. 185 (1) (ii) (b) 

SC 483 (C N 10.5) 

S. 3 — Person inducted as a sub-lessee 

contrary to provisions of M, B. Act 66 of 
1950 — His possession not protected under 
S. 3 — See Madhya Pradesh Land Reve- 
nue Code (Act 20 of 1959X S. 185 (1) (ii) (b) 

SC 483 (C N 105) 


— ^Madras Estates (Abolition and Conver- 
sion into Ryotwari) Act (26 of 1948) 

S. 20 (1) (as substituted by amending 

Act 44 of 1956) — Question as to whe- 
ther land is “forest land” within Andhra 
Pradesh (Andhra Area) Estates Communal. 
Forest and Private Lands (Prohibition of 
Alienation) Act (14 of 1947) — District 
Judge and not Settlement Officer is com- 
petent to adjudicate 

SC 403 C (C N 88) 

S. 63 — Provision is prospective in 

operation — See Tenancy Laws — Andhra 
Pradesh (Andhra Area) Estates Communal, 
Forest and Private Lands (Prohibition of 
Alienation) Act (14 of 1947), Preamble 

SC 403 A (G N 88) 
- — Maharashtra Agricultural Lands (Ceiling 

on Holdings) Act (27 of 1961) 

Pre. — Object of Act 

Bom 144 B (G N 26) 
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Tenancy Laws — Maharashtra Agricultural 
Lands (Ceilings on Holdings) Act (contd.) 

S. 4 (2) — Deeming provision in S, 4 

(2) introduces a legal nction and can be 
applied only for purpose intended and can- 
not be sti'etched further — It cannot be 
construed to mean that determination of 
surplus land is to be made as on 26-1-1962 
irrespective of whetlier holder was alive or 
dead after 26-1-1962 

Bom 144 C (C N 26) 

S. 6 — Ceiling area which a family 

can hold under — Determination of — 
Number of members in , tlie family as exist- 
ing on the appointed day and not on the 
date of enquiry has to be taken into ac- 
count — Neither births nor deaths in family 
subsequent to appointed day will affect the 
determination Bom 115 (C N 18) 

Ss. 12 to 21 (Chap. IV) — Scheme of 

Act — Ceiling area and surplus land — 
Determination of — Holder or land dying 
after 26-1-1962 but before declaration 
under S. 21 — His heirs by succession or 
under will have to file separate returns wth 
respect to land held by them if it is in 
excess of ceiling area — Determination of 
surplus land has to be vdth respect to such 
returns and not with respect to land held 
by deceased holder on 26-1-1962 

Bom 144 A (C N 26) 

— Punjab Security of Land Tenures Act (10 
of 1953) 

S. 19-B (as amended by Punjab Secu- 
rity of Land Tenures (Amendment and 
Validation) Act (14 of 1962)) — Section has 
retrospective effect and operates from the 
date it was enacted — 1967 Lah LT 155 
and 1969 Pun LJ 1, Overruled 

Punj 157 A (C N 22) (FB) 

— ^U. P. Consolidation of Holdings Act (5 
of 1954) 

S. 8 — Oath Commissioners appoint- 
ed by District Judges to verify aflSdavits — 
They are competent only where affidavits 
are to be . filed before Courts of Civil Juris- 
diction governed by Civil P, C. ■ — Oath 
Commissioners cannot verify affidavits to 
be filed before various authorities consti- 
tuted imder U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
diction nor governed by Civil F. C. in the 
matter of procedure — Authorities are not 
also Revenue Courts — See Civil P. C. 
(1908), O. 19. R. 1 

All 241 A (C N 40) (FB) 

' S. 8-A — Oath Commissioners appoint- 

ed by District Judges to verify affidavits — 
They are competent only where affidavits 
are bo be filed before Courts of Civil Juris- 
diction '’governed by Civil P, C. — Oath 
Commissioners cannot verify affidavits to 
be filed before various authoritias consti- 
tuted under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
diction nor governed by Civil P. C. in the 
matter of procedure — Authorities are not 
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Holdings Act (contd.) 

also Revenue Courts — See Civil P. C. 
(1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 
S. 9-A — Oath Commissioners appoint- 
ed by District Judges to verify affidavits — 
Tlrey are competent only where affidavits 
are bo bo filed before Courts of Civil Juris- 
diction governed by Civil P, C. — Oath 
Commissioners cannot verify affidavits to 
be filed before various authorities consti- 
tuted under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
dicb'on nor governed by Civil P. C. in the 
matter of procedure — Authorities are not 
also Revenue Courts — See Civil P. C. 


(1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 


S. 9-A — ■ Consolidation authorities — 

Status of — ^Per Misra J. : Authorities not 
Civil Courts even for the limited purpose of 
S. 9-A — Per Mukherjee, J. ; The autho- 
rities have full status of Civil Courts at 
least for the limited purpose — Deeming 
provision in a statute must be given full 
effect to — (Civil P. C, (1908), Preamble 
— Interpretation of Statutes — Deeming 
clauses) — (Civil P. C, (1908), S. 9 — Civil 
Court) All 241 C (C N 40) (FB) 


S. 9-B — Oath Commissioners appoint- 
ed by District Judges to verify affidavits -y- 
They are competent only where affidavits 
are to be filed before Courts of Civil Juris- 
diction governed by Civil P. C. ■ — Oath 
Commissioners cannot verify affidavits to 
be filed before various authorities consti- 
tuted under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
diction nor governed by Civil P. C. in the 
matter of procedure — Autliorities are not 
also Revenue Courts — See Civil P. C. 
(1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 
S. 19A — Oath Commissioners appoint- 
ed by District Judges to verify affidavits — ■ 
They are competent only where affidavits 
are be filed before Courts of Cml Juris- 
diction governed by Civil P, C. — Oath 
Commissioners cannot verify affidavits to 
be filed before various authorities consti- 
tuted under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Jiuis- 
diction nor governed by Civil P. C. in the 
matter of procedure — Authorities are not 
also Revenue Courts — See Civil P. C. 
(1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 
S. 21 — Oath Commissioners appoint- 
ed by District Judges to verify affidavits — ■ 
They are competent only where affidavits 
are to be filed before Courts of Civil Juris- 
diction governed by Civil P, C. — Oath 
Commissioners cannot verify affidavits to 
be filed before various authorities consti- 
tufyd under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
diction nor governed by Civil P. C. in the 
matter of procedure — Authorities are not 
also Revenue Courts — See Civil P. C. 



SUBJECT INDEX, 

Tenancy Laws — U. P. Consolidation of 
Holdings Act (contd.) 

(1908), O. 19, R. 1 

AU 241 A (C N 40) (FB) 

S. 58 — Oath Commissioners appoint- 
ed by District Judges to verify affidavits — 
They are competent only where afBdavits 
are to be filed before Courts of Civil Juris- 
diction governed by Civil P, C. — Oath 
Commissioners cannot I'erify affidavits to. 
be filed before various authorities consti- 
tuted under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
diction nor governed by Civil P. C. in the 
. matter of procedure — Authorities are not 
also Revenue Courts — See Civil P. C. 
(1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 

S. 41 — Oath Commissioners appoint- 
ed by District Judges to verify affidavits — 
They are competent only where afBdavits 
are to be filed before Courts of Civ'il Juris- 
diction governed by Civil P, .C. — Oath 
Commissioners cannot verify affidavits to 
be filed before various authorities consti- 
tuted under U. P. Act 5 of 1954, autho- 
rities being neither Courts of Civil Juris- 
diction nor governed by Civil P. C. in the 
matter of procedure — Authorities are not 
also Rev'enue Courts — See Civil P. C. 
(1908), O. 19, R. 1 

All 241 A (C N 40) (FB) 

Section 42 — Futile writ — Writs 

which cannot be given effect to not 
granted — Affidavits to be filed before 
authorities constituted under U. P. Act -5 
of 1954 — Oath Commissioners apTOinted 
under Civil P. C. cannot be compelled to 
verify — See Constitution of India, Article 
226 AU 241 D (C N 40) (FB) 

— U, P. Consolidation of Holdings Rules 
(1954) 

^Rule 26 — Oath Commissioners appoint- 
ed by District Judges to v^erify affidavits — 
They are competent only where affidavits 
are to be filed before Courts of Civil Juris- 
diction governed by Civil P, C- — Oath 
Commissioners cannot verify affidavits to be 
filed before various authorities constituted 
under U. P. Act 5 of 1954, authorities being 
neither Courts of Civil Jurisdiction nor 
governed by Civil P. C. in the matter of 
procedure — Authorities are not also Reve- 
nue Courts — See Civil P. C. (1908), 0. 19, 
R- 1 AU 241 A (C N 40) (FB) 

— 'U. P. 2^amindari Abolition and Land Re- 
forms Act, 1950 (1 of 1951) 

— j-S. 10 — Act has no application to 
amcultural plots — Provisions do not ap- 
ply to land tenures created under U. P. 
Zamindari Abohtion and Land Reforms Act 
~ Hindu widow in possession of land in 
lieu of maintenance — Acquisition of 
^ami right under S. 11 of the V, P. Act — 
Asami right, held, did not become bhumi- 
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Tenancy Laws — U. P. Zamindari Abolition 
and Land Reforms Act (contd.) 
dari right by reason of Section 14 of the 
Hindu Succession Act — See Hindu Succes- 
sion Act (1956), S. 14 (1) 

AU 238 (C N 39) 

S. 11 — Act has no application to 

agricultural plots — Provisions do not ap- 
ply to land tenures created under U. P. 
Zamindari Abolition and Land Reforms 
Act — Hindu widow in possession of land 
in lieu of maintenance — Acquisition of 
Asami right under S. 11 of the U. P, Act — 
Asami right, held, did not become bhumi- 
dari right by reason of Section 14 of the 
Hindu Succession Act — See Hindu Suc- 
cession Act (1956), S. 14 (1) 

All 238 (C N 39) 


Trade and Merchandise Marks Act (43 of 
1958) 

S. 12 (3) — Permission to use trade 

mark is not assignment of the mark — ^Par- 
tial assignment hit by Ss. 81 and 32 — For 
registration under S, 10 (2) the claimant 
should be the proprietor — Under special 
circumstances of case, Court can suggest 
further alterations in the mark to make it 
distinct from the original and to direct 
registration of such mark — See Trade 
Marks Act (1940), S. 10(2) 

Mad 156 (C N 42) 

S. 18 — Permission to use trade 

mark is not assignment of the mark — ^Par- 
tial assi^ment hit by Ss. 31 and 32 — For 
registration under S. 10 (2) the claimant 
should be the proprietor — Under special 
circumstances of case. Court can suggest 
further alterations in the mark to make it 
disfa'nct from the original and to direct 
registration of such mark — See Trade 
Marks Act (1940), S. 10(2) 

Mad 156 (C N 42) 

S, 39 — Permission to use trade 

mark is not assignment of the mark — ^Par- 
tial assignment hit by Ss. -31 and 32 — ^ For 
registration under S. 10 (2) the claimant 
should be the proprietor — Under special 
circumstances or case. Court can suggest 
further alterations in the mark to make it 
distinct from the original and to direct 
registration of such mark — See Trade 
Marks Act (1940), S. 10 (2) 

Mad 156 (C N 42) 

S. 40 — Permission to use trade 

mark is not assignment of the mark — Par- 
tial assignment hit by Ss. 31 and -32 — j For 
registration under S. 10 (2) the claimant 
should be the proprietor — Under special 
circumstances or case. Court can suggest 
further alterations in the mark to make it 
distinct from the original and to direct 
registration of such mark — See Trade 
Marks Act (1940), S. 10(2) 

Mad 156 (C N 42) 
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Trade and Merchandise Marks Act (contd.) 

S. 48 — Permission to use .trade 

mark is not assignment of the mark — Par- 
-tial assignment hit by Ss. 31 and 32 — For 
registration under S. 10 (2) tire claimant 
should be the proprietor — Under special 
. circumstances or case. Court can suggest 
further alterations in the mark to make it 
distinct from tJie original and to direct 
registration of such mark — See Trade 
Mirks Act (1940), S. 10(2) 

Mad 156 (C N 42) 

S. 49 — Permission to use trade 

mark is not assignment of the mark — Par- 
tial assignment hit by Ss. 31 and 32 — For 
registration under S. 10 (2) the claimant 
should be the proprietor — Under special 
circumstances or case. Court can suggest 
further alterations in tlie mark to make it 
distinct from the original and to direct 
registration of such mark — See Trade 
■ Marks Act (1940), S. 10(2). 

Mad 156 (C N 42) 

Trade Marks Act (5 of 1940) 

— Ss!- 10(2), 14(1), 31, 32, 39 — Per- 
mission to use trade mark is not assign- 
ment of the mark — Partial assignment 
hit by Ss. 31 and. 32 — For registration 
under S. 10 (2), the claimant should be 
the proprietor — ■ Under special circum- 
' stances of tlie case, Court can suggest fur- 
ther alterations in tire mark to make it dis- 
‘ tinct from the original and to direct regis- 
tration of such mark — (Trade and MTer- 
chandise Marks Act (1958), Ss. 12 (3), 18, 
,39, 40, 48 and 49) 

Mad 156 (C N 42) 

S. 14 (1) — Permission to use trade 

mark is not assignment of the mark — ^ Par- 
tial assignment hit by Ss, 31 and 32 — 
For registration imder S. 10 (2), the claim- 
ant should be the proprietor — Under spe- 
cial circumstances of case. Court can sug- 
gest further alterations in the mark to 
make it distinct from tire original and to 
direct registration of such mark — See 
■Trade Marks Act (1940), S. 10 (2) 

Mad 156 (C N 42) 

. S. 31 — Permission to use trade 

■ mark is not assignment of the mark — Par- 
tial assignment hit by Ss, 31 and 32 — 
For registration under S. 10 (2), the claim- 
ant should be the proprietor — Under spe- 
cial circumstances of case. Court can sug- 
gest further alterations in the mark to 
make it distinct from the original and to 
direct registration of such mark — See 

, Trade Marks ■ Act (1940), S. 10 (2) 

Mad 156 (C N 42) 
S. 32 — Permission to use trade 

■ mark is not' assignment of the mark — Par- 
tial assignment hit by Ss, 31 and 32 — 
For registration under S. 10 -(2), the claim- 
ant should be the proprietor — Under spe- 
cial circumstances of case. Court can sug- 
gest finther alterations in the mark t® 
make it distinct from the original and to 
direct 'registration of such mark — See 

N 


Trade Marks Act (contd.) 

Trade Marks Act (1940), S. 10 (2) 

Mad 156 (C N 42) 

S. 39 — Permission to use trade 

mark is not assignment of the mark — Par- 
tial assignment hit by Ss, 31 and 32 — 
For registration under S. 10 (2), the claim- 
ant should be the proprietor ^ — Under spe- 
cial circumstances of case, Court can sug- 
gest further alterations in the mark to 
make it distinct from the original and to 
direct registration of such . mark — See 
Trade Marks Act (1940), S. 10 (2) 

Mad 156 (C N 42) 


Transfer of Property Act (4 of 1882) 


S. 8 — Partition deed — Construction 

of — See Stamp Act (1899), S. 2 (15) 

Madh Pra 74 C (C N 18) (FB) 
S. 53-A — Defence of part perform- 
ance — Conditions essential — Sale of 
land — Necessity,' of permission — Section 
70 (8) of Madhya Bharat Revenue and 
Tenancy Act creates no bar 

SC 546 C (C N 120) 

Ss, 58 (c) and 60 — Act was not in 

force in erstwhile State of Travancore 
Still principles under Act including S. 58 (c) 
were apphed — Document stj'led as stri- 
dhanam. Eedadharam — Condition that in 
case of non-payment of mortgage amount 
within stipulated time transaction would be 

treated as sale Condition, held, was a 

clog and transaction was not a mortgage 
by conditional sale — AIR 1926 All 493, 
Diss. from Ker 81 A (C N 17) 


-S. 60 — Act was not in force in erst- 


while State of Travancore — Still princi- 
ples under Act including S. 68 (c) were 
applied — Document stjued as stridhanam 
Eedadharani — Condition that in case of 
non-payment of mortgage amount witliin 
stipulated time transaction would be treat- 
ed as sale — Condition, Held, was a clog, 
and transaction was not a mortgage by 
conditional sale — See Transfer of , Pro- 
perty Act (1882), S. 58 (c) 

Ker 81 'A (C N 17) 

S. 60 — Scope — Mortgagor and 

mortgagee — Usurious Loans Act (1918), 
S. 3 (l). Proviso (ii) (as amended by Pun- 
jab Act, 7 of , 1934) — Question of amount 
due from mortgagor in subsequent suit, for 
redemption — Question alreaciy decided in 
■ previous suit inter partes — Mortgaged 
land not redeemed, nor mortgage fore- 
closed' — Question cannot be reopened 
■under S. 3 — Expression “any decree of a 
Court” in Proviso (ii) to S, 3(1) applies to 
consent decree — See Civil P. C. (1908), 
S. 11 ■ Punj 152 (C N 21) 

S. 62- ■ — Self-redeeming mortgage — 

Suit for possession — Mortgage debt 
already discharged — No suit for redemp- 
tion of mortgage is necessary 

_Mys 84 C (C N 2l) 

. S. 91 (a) — Puisne mortgagee not in 

possession of mortgaged property — His 
right to recover mortgage money hecoming 
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T. P. Act (contd.) 

barred by bmitation under Article 
132 — He has no -subsisting right to 
redeem prior mortgage within S. 91 (a). 
Transfer of Property Act — Suit for re- 
demption of prior mortgages, even though 
not Paired under Art. 148, is not maintain- 
able — See Limitation Act (1908), Art, 132 

Ker 81 B (C N 17) 

S, 92 — Person seeking to get benefit 

of para (1) of S. 92 must show that he had 
pre-existing interest or charge on property, 
that he redeemed same in full and that he 
paid amount from his own pocket and his 
own money for protection of his ihterest — P 
having charge on mortgaged- property get- 
ting transfer from mortgagor and out of 
consideration money paying off mortgagee 
towards discharge of mortgage- debt — Hmd, 
as money paid belonged to mortgagor, 
case did . not fall under para (1) of S. 92 — 
Case would fall under para (3) of S. 92 
and P would get right of subrogation, in 
place of mortgagee, only if he had obtain- 
ed writing registered frorn , mortgagor as 
contemplated by para (3) 

Guj 73 A (C N 12) 


S. 100 — Creation of charge on im- 
movable property — No particular form of 
words needed — Document must disclose 
intention to create charge — Family arrange- 
ment providing for discharge of personal 
debt of donor out of share of another did 
not create a charge on property in favour 
of the creditor — A. S. No. 502 of 1961, 
D/-23-1 1-1964 (Ker,), Reversed. 

SC 504 A (C N 100) 
r-S. 105 — Waiver of forfeiture by ac- 
cepting rent — Use of word ‘rent’ in re- 
ceipts is not decisive on question whether 
there is waiver — See Transfer of Property 
Act (1882), S. Ill (g) 

Mad 165 A (C N 43) 
— ^Ss. Ill (g) and (h), 112, 113, 116 and 
105 — Waiver of forfeiture and waiver of 
notice to quit — Law is same in En^and 
and • in India — Receipt of rent subsequent 
to notice determining lease and pending 
ejectment suit — whether receipt of rent 
by itself amounts to waiver — AIR 1957 
Cal 627 and AIR 1926 Cal 763, Dissent, 
from Mad 165 A (C N 43) 


S. 112 — Waiver of forfeiture and 

waiver of notice to qmt — Law is same 
in England and in India — Receipt of rent 
subsequent to notice determining lease and 
pending ejectment suit — ^Vhether receipt 
of rent by itself amounts to waiver — AIR 
1957 Cal 627 and AIR 1926 Cal 763, Dis- 
sent. &om — See Transfer of Property 
Act (1882), S. Ill (g) 

Mad 165 A (C N 43) 
— ^S. 113 — Waiver of forfeiture nnd 
waiver of notice to quit — Law is same 
in England and in India — Receipt of rent 
subsequent to notice determining lease and 
pending ejectment suit — \\Tiether receipt 
of rent by itself amounts to waiver — AIR 


T. P. Act (contd.) 

1957 Cal 627 and AIR 1926 Cal 763, Dis- 
sent. from — See Transfer of Property 

Act (1882), S. Ill (g) 

Mad 165 A (C N 43) 

S. 116 — Waiver of forfeiture and 

waiver of notice to quit — Law is same 
in England and in India — Receipt of rent 
subsequent to notice determining lease and 
pending ejectment suit — ’S\Tiether receipt 
of rent by itself amounts to waiver — AIR 
1957 Cal ,627 and AIR 1926 Cal 763, Dis- 
sent. from — See Transfer of Property 

Act (1882), S. Ill (g) 

Mad 165 A (C N 43) 

S. 116 — AOTh'cability — Suit for 

arrears of rent and eviction — Suit more 
that 12 years after expity of lease — ^Tenant 
holding over and asserting hostile title — 
No rent ever paid by tenant — Mere de- 
mand of rent by landlord is no renewal of 
lease wthin the meaning of S 116, Trans- 
fer of Property Act — Suit is barred under 
Art. 139 — See Limitation Act (1908), 
Art. 139 Raj 68 (C N 13) 


S. 123 — Registration Act (1908), S. 17 

— Hindu father merging self-acquired pro- 
perty into joint family property — No for- 
mal remstered instrument necessary — 
(Hindu, Law — Self-acquired property — 
Merger of, into joint family property — ^No 
registered instrument necessary) 

Andh Pra 126 E (C N 17) 

Travancore Limitation Act (6 of 1100 M.E.) 
S. 29 — Puisne mortgagee not in pos- 
session of mortgaged property — His right 
to recover mortgage money becoming barred 
by limitation under Art. 132 — He has no 
subsisting right to redeem prior mortgage 
within S. 91 (a), Transfer of Property Act 

— Suit for redemption of prior mortgages, 

even though not barred under Art. 148, is 
not msiintainable — See Limitation Act 
(1908), Art. 132 Ker 81 B (C N 17) 


^Art. 119 — ^Puisne mortgagee not in pos- 
session of mortgaged property — His right 
to recover mortgage money becoming barred 
by limitation under Art. 132 — He has no 
subsisting right to redeem prior mortgage 
within S. 91 (a). Transfer of Property Act 

— Suit for redemption of prior mortgages, 

even though not barred under Art. 148, is 
not maintainable — See Limitation Act 
(1908), Art. 132 Ker 81 B (G N 17) 

^Art. 136 — Puisne mortgagee not in pos- 
session of mortgaged property — His right 
to recover mortgage money becoming barred 
by limitation under Art. 132 — He has no 
subsisting right to redeem prior mortgage 
■wdthin, S. 91 (a). Transfer of Property Act 

— Suit for redemption of prior mortgages, 

even though not . barred under Art. 148, is 
not maintainable — See Limitation Act 
(1908), Art. 132 Ker 81 B (C N 17) 

Torts 


Negligence — Distinction between civil 

and criminal negligence — Penal Code 
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Torts (contd.) 

(1860), Ss. 304-A, . 337 — Evidence Act 
(1872), Ss. 101 to 104 

Punj 137 B (C N 20) 

Usurious Loans Act (10 of 1918) 

See under Debt Laws. 

U. P. Administration of Evacuee Properly 
Ordinance (1 of 1949) 

Applicability — See Administration of 

Evacuee Property Act (31 of 1950), S. 40 

SC 413 (C N 91) 

U. P. Ciril Laws Amendment Act (35 of 
1968) 

^S. 3 — Bengal, Agra and Assam Civil 

Courts Act (12 of 1887), S. 21 (1) (a) and 
(1-A) — Enhancement of pecuniary juris- 
aiction of District Court up to Rs. 20,000 
by amendment — No violation of Art.' ,133 
of Constitution — (Constitution of India, 
Art. 133) All 201. B (C N 30) (FB) 

S. 3 — Raising of appellate jurisdic- 
tion of District Courts up to rupees twenty 
thousand — No violation of Art. 14 — Con- 
stitution of India, Articles 14, 357 (1) (a) 
and Bengal, Agra and Assam Civil Courts 
Act (12 of 1887), S. 21 (1-A) 

All 201 D (C N 30) (FB) 

U. P. Consolidation of Holdings Act (5 of 
1954) 

See under Tenancy Laws. 

U. P. Consolidation of Holdings Rules 
(1954) 

See under Tenancy Laws. 

U. P. Panchayat Raj Act (26 of 1947) 

See under Panchayats. 

U, P. Roadside Land Control Act (10 of 
1945) 

S. 3 — That area to which declara- 
tion under S. 3 (1) relates is a controlled 
area — Validity of, on ground of non- 
compliance with procedure prescribed by 
S. 3 (2) to (6) can be challenged, by accused 
— See U. P. Roadside Land Control Act 
(10 of 1945), S. 13 (1) . 

All 198 A (C N 29) (FB) 

S. 3 — Declaration under sub-section 

(1) — . 'Whether procedure prescribed under 
sub-sections (2) to (6) was followed — Proof 
of All 198 B (C N 29) (FB) 

Ss, 13 (1), 3 — That area to which 

declaration under S. 3 (1) relates is a con- 
trolled area Validity of, on ground of 
non-comphance widi procedure prescribed 
by S. 3 (2) to (6) can be challenged by 
accused All 198 A (C N 29) (FB) 

U. P. Zamindari Abolition and Land Re- 
forms Act (1 of 1951) 

See under Tenancy Laws. 

Words and Phrases 

-Word “case” — Meaning of — Civil 

P. C. (5 of 1908), S. 115 

SC 406 B (C N 89) 


Words and Phrases (contd.) 

^"Child” — Meaning of — See Crimi- 
nal P, C. (1898), S. 48^3(1) 

SC 446 B (C N 98) 

Word “compensation” in Art. 115, 

Limitation Act, means money payable on 
account of loss or damage — See Limita- 
tion Act (1908), Art. 115 

All 206 C (C N 31) (FB) 

“Customer of bank” — “Customer”, 

who is, stated — See Negotiable Instm- 
ments Act (1881), S. 131 

Ker 74 B (C N 16) 

Wotd “education” — See Constitution 

of India, Art. 246 Bom 154 A (C N 27) 


'“First appointment” — Meaning of-y 

See Civil Services — Jammu and Kashmir 
Civil Services (Classification, Control and 
Appeals) Rules (1956), R. 24 

J and K 57 E (C N 14) (FB) 


‘Grass or pasture lands’ — See Tenanty 

Laws — Daman Abolition of Proprietorship 
of Villages Regulation (1962), S. 4 (b) 

Goa 59 E (C N 12) 

‘Local authority/ — Calcutta Dock 

Labour Board is local authority — See 
Civil P. C. (1908), O. 21, R. 48(1) 

Cal 176 B (C N ,29) 
“Notices” — Principles of natural jus- 
tice stated — See Constitudon of India, 

Ai-t. 226 Andh Pra 137 B (C N 18) 

^‘Tovm’ — Meaning of — See Police 

Act (1961), S. 34 Goa 54 (C N 10) 


Working Journalists (Conditions of Service) 
and Miscellaneous Provisions Act (45 of 
1955) 

-Ss. 2(c), (f), (g), 5, 17 — Expression 


“who is employed” in definition of "work- 
ing journalist" in Section 2 (f) — It includes 
employee whose service has come to an 
end by resignation — Claim for gratuity 
from such employee is maintainable 

SC 426 A (C N 94) 
Ss. 2 (g) and 5 — Industrial Disputes 
Section 2(rT) — Term “wages 
in former Act — Definition of 


Act (^1947) Section 2(rT) 
not defined 


that term in Section 2 (rr) can be applied 

— Car allowance and benefit of free tele- 

phone and newspapers given to employee 
not only for his personal use but for use 
connected with his employment . — Held, 
tliat both tlie items were relevant in fi.’r^- 
tion of fair wages as they were allowed to 
him to directly reduce the expenditure 
which would otherwise have gone into his 
family budget — These items could pro- 
perly be regarded as part of the wages and 
had to be taken into account into calcula- 
tion of fatuity payable to him , 

SC 426 C (C N 94) 

yS. 5 — Expression “who is employed” — 

It includes employee whose service has 
come to end by resignation — Claim for 
gratuity from such employee is maintainable 

— See Working Journalists (Conditions of 
Service) and Miscellaneous Provisions Act 
(1955), S. 2 (c), (f), (g) 

SC 426 A (C N 94) 
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Workmj: Journalists (Conditions of Ser- 
vice) and Miscell^eous Provisions Act 
(contd.) 

— — S. 5 — Expression “who is employed” — 
It includes employee whose service has 
come, to end by resignation — Claim for 
gratuity from such employee is maintainable 
— See Working Journalists (Conditions of. 
Service) and Miscellaneous •. Provisions Act 
(1955), S. 2 (g) SC 426 G (C N 94) 
— : — S. 17 — Expression “who is employed” — 
It includes employee whose service has 
come to end by resignation — Claim for 
gratuity from such employee is maintainable 


Working Journalists (Conditions of Ser- 
vice) and Miscellaneous Provisions Act 
(contd.) 

— See Working Journalists (Conditions of 
Ser\dce) and Miscellaneous Prowsions Act 
(1955), S. 2 (c). (f), (g) 

SC 426 A (C N 94) 
Workmen’s Compensation Act (8 of 1923) 

S. 19 — Jurisdiction of Tribunal is 

not barred by S. 110-F of Motor Vehicles 
Act — Option lies with claimant to choose 
one or the other tribunal — See Motor 
Vehicles Act (1939), S. 110-F 

Andh Pra 124 (C N 15) 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC. IN A. I. R. 1970 APRIL 

DISS.=Dissented from in; NOT F.= Not followed in; OVER.=OverruIed in; 

KE\^RS.= Reversed in 


Administrator General’s Act (3 of 1913) 
— S. 2 (2) — AIR 1956 Hyd 149 •— Diss. 
AIR 1970 All 224 B (C N 35) 

— S. 14 — AIR 1956 Hyd 149 — Diss. 

AIR 1970 AU 224 B (C N 35) 

Bombay Hereditary Offices Act (3 of 
1874) 

— S, 5 — Decision of Bombay High Court 
— Revers. AIR 1970 SC 453 A (C N 100) 
Civril Procedure Code (5 of 1908) 

— ^Pre — (’68) Ciy. Misc. Writ Nos. 4286 
and 4320 of 1967, D/- 23-2-1968 (All) — 
Not F. .-UR 1970 All 315 C (C N 33). 

— S. 11 — (’67) Civil Revn, Appln. No. 328 
of 1967, D/- 27-4-1967 (Gu.i) — Beyers. 
AIR 1970 SC 406 A (C N 89). 

— S. 11 — AIR 1943 Mad 139 (FB) — Diss. 
AIR 1970 Mys 81 (C N 20). 

— S. 11 — AIR 1927 Lah 289 (FB) — Diss. 
AIR 1970 Mys 81 (C N 20). 

— S. 47 — (1968) 1 Mys L J 311 — Held 
not correct in view of AIR 1961 SC 272 
as interpreted. AIR 1970 Mys 108 (C N 
27). 

— S. 60 (1) Proviso (h) — AIR 1957 Mad 
773 — Not Followed in view of AIR 1969 
Mad 440 as interpreted. AlR 1970 Mad 
135 A (C N 36). 

— S. 96 (3) — AIR 1929 Oudh 385 (FB) — 
Diss. AfR 1970 Puni 176 (C N 23). 

— S. 96 (3) — AIR 1952 All 29 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 96 (3) — (1912) ILR 36 Bom 77 — 
Diss. AIR 1970 Punj 176 (C N 23). 

— S. 96 (3) — AIR 1933 Bom 205 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 96 (3) — (1884) ILR 10 Cal 612 — 
— Diss. AIR 1970 Puni 176 (C N 23). 

— S. 96 (3) — (1903) ILR 30 Cal 613 — 
Diss, AIR 1970 Puni 176 (C N 23). 

— S. 96 (3) — AIR 1926 Cal 512 — Diss. 
AIR 1970 Punj 176 (C N 23). 


Civil P. C. (contd.) 

— S. 115 — f'67) Civil Revn. Appln. No. 328 
of 1967, D/- 27-4-1967 (Guj) — Revers. 
AIR 1970 SC 406 A (C N 89). 

— S. 151 — AIR 1929 Oudh 385 (FB) — 
Diss. AIR 1970 Punj 176 (C N 23), 

— S. 151 — AIR 1952 All 29 — Diss. AIR 
1970 Puni 176 (C N 23). 

— S. 151 — (1912) ILR 36 Bom 77 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 151 — AIR 1933 Bom 205 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 151 — (1884) ILR 10 Cal 612 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 151 — (1903) ILR 30 Cal 613 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 151 — AIR 1926 Cal 512 — Diss. AIR 
1970 Puni 176 (C N 23). 

— S. 152 — AIR 1929 Oudh 385 (FB) — 
Diss. AIR 1970 Puni 176 (C N 23). 

— S. 152 — AIR 1952 All 29 — Diss. AIR 
1970 Puni 176 (C N 23). 

— S. 152 — (1912) ILR 36 Bom 77 — Diss, 
AIR 1970 Puni 176 (C N 23). 

— S. 152 — AIR 1933 Bom 205 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 152 — (1884) ILR 10 Cal 612 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 152 — (1903) ILR 30 Cal 613 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— S. 152 — AIR 1926 Cal 512 — Diss. 
AIR 1970 Puni 176 (C N 23). 

— O. 21, R. 35 — (1968) 1 Mys LJ 311 — 
Held not correct in' view of AlR 1961 SC 
272 as interpreted. AIR 1970 Mys 108 (C N 
27). 

— O. 21. R. 90 — AIR 1925 All 459 — Diss. 
AIR 1970 Ker 94 (C N 19). 

— O. 21, R. 90 — AIR 1920 Mad 145 — 
Diss. AIR 1970 Ker 94 (C N 19). 

— O. 21, R. 90 — AIR 1939 Nag 179 — 
Diss. AIR 1970 Ker 94 (C N 19). 
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Civil P. C. (contd.) 

— O. 47, R. 1 — AIR 1929 Oudh 385 (FB) 
— Diss. AIR 1970 Puni 176 (C N 23). 

— O. 47, R. 1 — AIR 1952 All 29 ~ Diss, 
AIR 1970 Puni 176 (C N 23). 

— O. 47, R. 1 — (1912) ILR 36 Bom 77 — 
Diss. AIR 1970 Puni 176 (C N 23). 

— O. 47. R. 1 — AIR 1933 Bom 205 — Diss. 
AIR 1970 Puni 176 (C N 23). 

~0. 47, R. 1 — (1884) ILR 10 Cal 612 — 
Diss. AIR 1970 Puni 176 (C N 23). 

— O. 47. R. 1 — (1903) ILR 30 Cal 613 ~ 
Diss. AIR 1970 Puni 176 (C N 23). 

~0. 47, R. 1 — AIR 1926 Cal 512 — Diss, 
AIR 1970 Puni 176 (C N 23). 


COURT-FEES AND SUITS VALUATIONS 
— Andhra Pradesh Court-fees and Suits 
Valuation Act (7 of 1956) 

— S. 48 — AIR 1964 Andh Pra 216 - 
Over. AIR 1970 Andh Pra 139 (C N 19) 
(FB). 

— S. 48 — AIR 1930 Mad 45 — Diss. AIR 
1970 Andh Pra 139 (C N 19) (FB). 

— S. 48 — AIR 1955 Trav-Co 110 — Not F. 
AIR 1970 Andh Pra 139 (C N 19) (FB). 


Criminal Procedure Code (5 of 1898) 


CIVIL SERVICES 

“Jammu and Kashmir Civil Services 
glassification, Control and Appeal) 
Rules (1956) 

— R. 8 — AIR 1957 J & K 8 (FB) — 
Partly Diss. AIR 1970 J & K. 57 B (C N 
14) (FB). 

Tv^’ 1957 J & K 31 — Partly 

Diss. AIR 1970 J & K 57 B (C N 14) (FB). 
— R. 25 (2) (3) “ AIR 1957 J & K 8 (FB) 
— Partly Diss. AIR 1970 J & K 57 B 
(C N 14) (FB). 

— 25 (2) (3) — AIR 1957 J & K 31 — 

J & K 57 B (C N 

14) (rli), 

~ 1957 J & K 8 (FB) “ 

1970 J- & K 57 B (C N 

14) (FB). 

— R 30 (3) — AIR 1957 J & K 31 — 
AlH 1970 J & K 57 B (C N 

14) (FB). 


Constitution of India 

—Art. 19 (1) (f) — air 1963 Cal 127 — 
Diss. AIR 1970 Andh Pra 126 K (C N 17) 
—Art. 226 ~ ILR (1964) 2 Mad 869 — 
Over. AIR 1970 Mad 136 (C N 37) (FB) 

W. P. No. 2332 ol 1966 
(Mad) — Over. AIR 1970 Mad 136 (C N 

—Art. 226 — ('67) W. P. No. 2298 of 1966 
R^”,19~2- 1907 (Mad) — Revers. AIR 1970 
Mad 136 (C N 37) (FB). 

1992 Mys 269 - Diss. 
AIR 1970 Andh Pra 126 B (C N 17) 

A~,^l^ 1962 Mys 269 — Diss. 
AIR 1970 Andh Pra 126 B (C. N 17). 

— ^rt. 311 — AIR 1969 Assam 3 — Revers. 
AIK 1970 SC 537 (C N 118). 

oVyil’ 1’ Entry 97 — AIR 1962 

B^(C^N 17)°*®^' 

11' Entry 49 — AIR 1962 


— S. 107 — AIR 1949 All 21 — Diss. AIR 
1970 Pat 107 C (C N 17). 

— S. 107 — ('54) Cri. Revn’. No. 351 of 
1954. D/- 18-llrl954 (Mad) — Not F. 
AIR 1970 Pat 107 B (C N 17). 

— S. 112 — AIR 1949 All 21 — Diss. AIR 
1970 Pat 107 C (C N 17), 

— S. 112 — (’54) Cri. Revn. No. 351 of 1954 
D/- 18-11-1954 (Mad) — Not F. AIR 

1970 Pat 107 B (C N 17). 

— S. 133 — AIR 1960 All 244 — Diss. AIR 
1970 Cal 169 (C N 26). 

— S. 133 — AIR 1949 Cal 637 — Held 
Overruled by AIR 1956 Cal 24 as inter- 
preted AIR 1970 Cal 169 (C N 26). 

— S. 133 — AIR 1956 Cal 220 — Not F. 
AIR 1970 Cal 169 (C N 26). 

— S. 133 — AIR 1958 Raj 248 — Diss. 
■AIR 1970 Cal 169 fC.N 26). 

— S. 192 — AIR 1960 All 244 — Diss. AIR 
1970 Cal 169 (C N 26). 

-T^. 192 — AIR 1949 Cal 637 — Held 
overruled by AIR 1956 Cal 24 as inter- 
preted AIR 1970 Cal 169 (C N 26). 

— S. 192 — AIR 1956 Cal 220 — Not F. 
AIR 1970 Cal 169 (C N 26). 

— S. 192 — AIR 1958 Rai 248 — Diss. 
AIR 1970 Cal 169 (C N 26).' 

— S. 237 — (’67) Cri. Appeal No. 219 of 
1965, D/- 15-3-1967 (Ra.j) — Revers. AIK 
1970 SC 436 (C N 95). 

— S. 238 — (’67) Cri. Appeal No. 219 of 
1965, D/- 15-3-1967 (Raj) — Revers. AIR 
1970 SC 436 (C N 95). 


— S. 345 — (1964) 2 Cri LJ 111 (Pat) — 
Diss. AIR 1970 All 235 (C N 38). 

— S. 439 — AIR 1949 All 21 — Diss. AIR 
1970 Pat 107 C (C N 17). 


— S. 439 — (’54) Cri. Revn. No. 351 of 1954, 
D/- 18-11-1954 (Mad) — Not F, AIR 

1970 Pat 107 B (C N 17). 

— S. 476 — AIR 1962 All 251 — Diss. 
AIR 1970 Andh Pra 119. A (C N 14). 

— S. 488 (1) — AIR 1967 Mad 77 — Over. 
AIR 1970 SC 446 B (C N 98). 

—a 537 — AIR 1962 All 251 — Diss. 
AIR 1970 Andh Pra 119 A (C N 14). 


Contract Act (9 of 1872) 

— S. 10 — Decision of Allahabad High 
Severs. AIR 1970 SC 479 B 


Defence of India Rules (1962) 

— Rr. 132-A (2) and 132-A (4) —.1969 
Mad LW (Cri) 98 — Revers. AIR 1970 SC 
494 C (C N 109). 
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Displaced Persons (Claints) Supplementary 
Act (12 of 1954) 

— S. 5 (1) (a) — AIR 1965 Punj 307 — 
Revers. AIR 1970 SC 540 D (C N 119). 

Electricity Act (9 of 1910) . 

— S, 51 — AIR 1969 Pat 355 — Revers. 
AIR 1970 SC 491 (C N 108), 

Foreign Exchange Regulation Act (7 of 
1947) 

— S. 5 (1) — 1969 Mad LW (Cri) 98 — 
Revers. AIR 1970 SC 494 B (C N 109), 

— S. 9 — 1969 Mad LW (Cri) 98 — Revers. 
AIR 1970 SC 494 B (C N 109). 

— S. 23 (3) — , 1969 Mad LW (Cri) 98 — 
Revers. AIR 1970 SC 494 B (C N 109). 

— S. 23-D (1), Proviso — 1969 Mad 

LW (Cri) 98 — Revers. AIR 1970 SC 494 B 
(C N 109). 

Hindu Law 

— Joint Family — ^AIR 1962 Mad 26 — ^Diss. 
AIR 1970. Andh Pra 126 C (C N 17). 
—Joint Family — (1967) 66 ITR 169 (Mad) 

— Diss. AIR 1970 Andh Pra 126 C 

(C N 17). 

—Joint Family — (1967) 65 ITR 19 (Mys) 

— Diss. AIR' 1970 Andh Pra 126 C 

(C N 17). 

— ^Trust — (’65) Decision of High Court, 
D/- 5-8-1965 (All) — Revers. AIR 1970 
SC 458 (C N 101). 

Hindu Succession Act (30 of 1956) 

— S. 4 (2) — AIR 1964 All 165 — Over. 
AIR 1970 All 238 (C N 39). 

— S. 4 (2) — AIR 1968 All 419 — Over. 
AIR 1970 All 238 (C N 39). 

— S. 14 (1) (2) •— AIR 1964 All 165 — 
Over, air 1970 All 238 (C N 39). 

— S. 14 (1) (2) — AIR 1968 All 419 — 
Over. AIR 1970 All 238 (C N 39). 

HOUSES AND RENTS 

— ^Ass'am Urban Areas Rent Control Act 
(3 of 1956) 

— S. 6 — (’66) S. A. No. 165 of 1962, D/- 
15-2-1966 (Assam) — Over. AIR 1970 
Assam 59 B (C N 12)' (FB). 

— S. 9 — (’66) S. A. No. 165 of 1962, D/- 
15-2-1966 (Assam) — Over. AIR 1970 
Assam 59 B (C N 12) (FB). 


Limitation Act (9 of 1908) 

— S. 28 — AIR 1933 Bom 25 — Diss. AIR 
1970 Ker 81 B (C N 17). 

— S. 28 — (1909) 5 Ind Cas 877 (Cal) — 
Diss. AIR 1970 Ker 81 B (C N 17). 

— S. 28 — AIR 1925 Mad 76 — Diss. AIR 
1970 Ker 81 B (C N 17). 

—Art. 115 — AIR 1962 All 438 — Over. 
AIR 1970 All 206 C (C N 31) (FB). 

—Aft. 120 — ’ AIR 1962 All 438 — Over. 
AIR 1970 All 206 C (C N 31) (FB). 


Limitation Act (1908) (contd.) 

—Art. 132 — AIR 1933 Bom 25 — Diss. 
AIR 1970 Ker 81 B (C N 17). 

—Art. 132 — (1909) 5 Ind Cas 877 (Cal) — 
Diss. AIR 1970 Ker 81 B (C N 17). 

—Art. 132 — AIR 1925 Mad 76 Diss. 
AIR 1970 Ker 81 B (C N 17). 

— ^Art. 148 — AIR 1933 Bom 25 — Diss. 
AIR 1970 Ker 81 B (C N 17). 

—Art. 148 — (1909) 5 Ind Cas 877 (Cal) — 
Diss. AIR 1970 Ker 81 B (C N 17). 

—Art. 148 — AIR 1925 Mad 76 — Diss. 
AIR 1970 Ker 81 B (C N 17). 

Madhya Pradesh Land Revenue Code 
(20 of 1959) 

— S. 131 (1) (2) — (’64) Civil Second Ap- 
peal No. 146 of 1964, D/- 30-10-1964 (M. .P.) 

— Partly Revers, AIR 1970 Madh Pra 79 
B (C N 19). 

— S. 185 (1) (ii )(b) — 1963 MPLJ 314 — 
Over, AIR 1970 SC 483 (C N 105). 

— S. 185 (1) (ii) (b)— (’65) S. A. No. 254 of 
1962, D/- 9-7-1965 (M. P.) — Revers. AIR 
1970 SC 483 (C N 105). 

Motor Vehicles Act (4 of 1939) 

— Ss. 110 to 110-F — AIR 1968 Puni 466 

— Over. AIR 1970 Punj 137 A (C N 20). 

PANCHAYATS 

— U. P. Panchayat Raj Act (26 of 1947) 

— S. 95 (1) (g) — 1966 All LJ 740 — Over. 
AIR 1970 All 251 B (C N 41) (FB). 

— S, 95 (1) (g) — (’69) C. M. W. No. 2399 
of 1968, D/- 25-4-1969 (All) — Over. AIR 
1970 All 251 B (C N 41) (FB). 

— S. 95 (1) (g) — (’69) C. M. W. No. 1140 
of 1969, D/- 23-4-1969 (All) — Over. AIR 
1970 All 251 B (C N 41) (FB). 


Penal Code (45 of 1860) 

— S. 396 — Decision of All. H. C. — 
Revers. AIR 1970 SC 535 (C N 117), 

— S. 411 — Decision of All. H. C. — 
Revers. AIR 1970 SC 535 (C N 117). 
Prevention of Corruption Act (2 of . 1947) 
— S. 5 (1) (d) read with S. 5 (2) — Deci- 
sion of Punjab High Court — Revers. AIR 
1970 SC 450 B (C N 99), 

Prevention of Food Adulteration Act (37 of 
1954) 

— S. 14 — (1967) ILR (1967) 2 Ker 676 — 
Revers. AIR 1970 SC 520 (C N 113) . 

— S. 19 (2) — (1967) ILR (1967) 2 Ker 676 
— Revers. AIR 1970 SC 520 (C N.113). 

Registration Act (16 of 1908) 

— S. 34, Proviso — AIR 1918 Cal '225- — 
Not F. AIR 1970 All 221 A (C N 34), 

— S. 35 (3) — AIR 1918 Cal 225 — Not F, 
AIR 1970 All 221 A (C N 34). 

— S..72 — AIR 1918 Cal 225 — Diss. AIR 
1970 All 221 A (C N 34). 

— S. 73 — AIR 1918 Cal 225 — Diss. AIR 
1970 All 221 A (C N 34). 
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Revenue Recovery Act (1 of 1890) 

— S. 57-A (1) — (’67) W. P. No. 1229 of 
1966. D/- 23-11-1967 (A. P.) — Revers. 
AIR 1970 Andh Pra 137 A (C N 18). 

SALES TAX 

— Andhra Pradesh General Sales Tax Act 
(6 of 1957) 

— S. 14 — (1963) 2 Andh LT 201 — Over. 
AIR 1970 Andh Pra 146 (C N 20) (FB). 
— S.20 — (1963) 2 Andh LT 201 — Over. 
AIR 1970 Andh Pra 146 (C N 20) (FB). 


TENANCY LAWS 

— Punjab Securitj' of Land Tenures Act 
(10 of 1953) 

— S. 19-B — 1967 Lah LT 155— Over. AIR 
1970 Punj 157 A (C N 22) (FB). 

— S. 19-B — 1969 Pun LJ 1 — Over. AIR 
1970 Punj 157 A (C N 22) (FB) 


Transfer of Property Act (4 of 1882) 

— S. 58 (c) — AIR 1926 All 493 — Diss. 
AIR 1970 Ker 81 A (C N 17). 


Transfer of Property Act (contd.) 

— S. 60 — AIR 1926 All 493 — Diss. AIR 
1970 Ker 81 A (C N 17). 

— S, 100 — (1964) A. S. No. 502 of 1961, 
D/- 23-11-1964 (Ker) — Revers. AIR 1970 
SC 504 A (C N 110). 

— S. 105 — AIR 1926 Cal 763 — Diss. 
AIR 1970 Mad 165 A (C N 43). 

— S. 105 — AIR 1957 Cal 627 — Diss. AIR 
1970 Mad 165 A (C N 43). 

— S. Ill (R) and (h) — AIR 1926 Cal 763 

— Diss. AIR 1970 Mad 165 A (C N 43). 
— S. Ill (R) and (h) — AIR 1957 Cal 627 

— Diss. AIR 1970 Mad 165 A (C N 43). 
— S. 112 — AIR 1926 Cal 763 — • Diss. 
AIR 1970 Mad 165 A (C N 43). 

— S. 112 — AIR 1957 Cal 627 — Diss. AIR 
1970 Mad 165 A (C N 43). 

— S. 113 — AIR 1926 Cal 763 — Diss. 
AIR 1970 Mad 165 A (C N 43). 

— S. 113 — AIR 1957 Cal 627 — Diss. AIR 
1970 Mad 165 A (C N 43). 

— S. 116 — AIR 1926 Cal 763 — Diss. AIR 
1970 Mad 165 A (C N 43). 

— S. 116 — AIR 1957 Cal 627 — Diss. AIR 
1970 Mad 165 A (C N 43). 


COURTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I. R. 1970 APRIL 

DISS.=Dissentcd from inj NOT F.= Not followed in; OVER.=OverruIed in; 

REVERS.=Eeversed in 


ALLAHABAD 

AIR 1929 Oudh 385 = ILR 4 Luck 562 
(FB). Mohammad Raza v. Ram Saroop 
— Diss. AIR 1970 Punj 176 (C N 23). 

AIR 1925 All 459 = ILR 47 All 479, 
Ravinandan Prasad v, Jagarnath Sahu 
— Diss. AIR 1970 Ker 94 (C N 19). 

AIR 1926 All 493 = ILR 48 All 302, 
Sheoram Singh v, Babu Singh — Diss. 
AIR 1970 Ker 81 A (C N 17). 

AIR 1949 All 21 = 50 Cri LJ 78. Babu 
Ram v. Rex — l^s. AIR 1970 Pat 
107 C (C N 17). 

AIR 1952 All 29 = ILR (1953) 2 All 544, 
Jagdish Narain v. Rasul Ahmad — 
—Diss. AIR 1970 Punj 176 (C N 23). 

AIR 1960 All 244 = 1960 Cri LJ 450, 
Kishorilal v. State — Diss. AIR 1970 
Cal 169 (C N 26). 

AIR 1962 All 251 = (1962) 1 Cri LJ 555, 
Lai Behari v. State — Diss. AIR 1970 
Andh Pra 119 A (C N 14). 

AIR 1962 All 438 = 1962 All LJ 55, Town 
Area Committee Rava v. Budh Sen 
Over. AIR 1970 All 206 C (C N 31) 
(FB). 

AIR 1964 AR 165, Shakuntala Devi v. Beni 
Madhav — Over. AIR 1970 All 238 
(C N 39). 


Allahabad (contd.) 

(1965) Decision of High Court, D/- 5-8- 
1965 (AU) — Revers. AIR 1970 SC 
458 (C N 101). 

(1966) All LJ 740 = ILR (1966) 2 AU 675. 
Baburam Tripathi v. Sub-Divisional 
Officer — Over. AIR 1970 All 251 B 
(C N 41) (FB). 

AIR 1968 All 419, Ram Jag Mistri v. Dy. 
Director of Consolidation — Over. 
1970 All 238 (C N 39). 

(1968) Civ. Misc. Writ Nos. 4286 and 4320 
of 1967, D/- 23-2-1968 (All), Balkrishna 
Khattri v. Regional Transport Autho- 
rity Lucknow — Not F. AIR 1970 
All 215 C (C N 33). 

(1969) CivU Misc. Writ. No. 2399 of 1968, 
D/- 25-4-1969 (AU), Nathu v. Sub- 
Divisional Officer — Over, AIR 1970 
AU 251 B (C N 41) (FB) 

(1969) Civil Misc. Writ. No. 1140 of 1969, 
D/- 23-4-1969 (AU), Bhagwat Prasad 
v. Sub-Divisional Officer — Over. 
AIR 1970 AU 251 B (C N 41) (FB). 

ANDHRA PRADESH 

AIR 1956 Hyd 149 = ILR (1956) Hyd 184, 
Administrator General Hyderabad v. 

, T. Laxmamma — Diss. AIR 1970 All 
224 B (C N 35). 

(1963) 2 Andh LT 201 = 15 STC 222, 
State of U. P. V. Varre Pathuraju — 
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Andhra Pradesh (contd.) 

Over. AIR 1970 Andh Pra 146 (C N 
20) (FB). 

AIR 1964 Andh Pra 216 = (1964) 1 Andh 
WR 185, Dodla Malliah v. State — 
Over. AIR 1970 Andh Pra 139 (C N 
19) (FB). 

(1967) W. P. No. 1229 of 1966, D/- 23-11- 
1967 (Andh Pra) — Eevers. AIR 1970 
Andh Pra 137 A (C N 18). 

ASSAM 

(1966) S. A. No. 165 of 1962, D/- 15-2-1966 
(Assam) — Over. AIR 1970 Assam 
59 B,..(C N 12) (FB). 

AIR 1969 Assam 3. Smt. G. Vasantha v. 
State of Nagaland — Revers. AIR 
1970 SC 537 (C N 118). 

BOMBAY 

(1912) ILR 36 Bom 77 = 13 Bom LR 573, 
Fatmabai v. Sonabai — Diss. AIR 
1970 Puni 176 (C N 23). 

AIR 1933 Bom 25 = 34 Bom LR 1519, 
Nathmal v. Nilkanth — Diss. AIR 
1970 Ker 81 B (C N 17). 

AIR 1933 Bom 205 = ILR 57 Bona 206, 
Onkar Bhagwan v. Gamna Lakhaji 
and Co. — Diss. AIR 1970 Punj 176 
(C N 23). 

AIR 1939 Nag 179 = ILR (1939) Nag 357, 
A. I. Railwaymen’s Benefit Fund Ltd. 
V. Ramchand — Diss, AIR 1970 Ker 
94 (C N 19). 

CALCUTTA 

(1884) ILR 10 Cal 612, Aushootosh 
Chandra v. Tara Prasanna — Diss. 
AIR 1970 Punj 176 (C N 23). 

(1903) ILR 30 Cal 613 = 7 Cal WN 419, 
Rakhal Moni Dassi v. Adwyta Prasad 
Roy — Diss, AIR 1970 Punj 176 
(C N 23). 

(1909) 5 _Ind Cas 877 = 14 Cal WN 439, 
Nidhiram Bandopadhya v. Sarbessur 
Biswas — Diss, AIR 1970 Ker 81 B 
(C N 17). 

AIR 1918 Cal 225 = 41 Ind Cas 57, Anila 
Debi V. Moni Mohan Mukerjee — 
Diss. AIR 1970 All 221 A (C N 34). 

AIR 1926 Cal 512 = 91 Ind Cas 620, 
Madhusudan Chakravarti v. Satish 
Chandra Nag — Diss. AIR 1970 Punj 
176 (C N 23). 

AIR 1926 Cal 763 = 43 Cal LJ 272, 
Manicklal v. Kadambini — Diss, AIR 
1970 Mad 165 A (C N 43). 

AIR 1949 Cal 637 = 51 Cri LJ 205, Pran 
Krishna v. Shyam Sundar — Held 
Overruled by AIR 1956 Cal 24 as in- 
terpreted AIR 1970 Cal 169 (C N 26). 

AIR 1956 Cal 220, Jhatu Charan Das v. 
Bhanu Chandra Das — Not F. AIR 
1970 Cal 169 (C N 26). 


Calcutta (contd.) 

AIR 1957 Cal 627 = ILR (1958) 2 Cal 426, 
Puhn Behary v. Miss Lila Dey — Diss. 
AIR 1970 Mad 165 A (C N 43). 

AIR 1963 Cal 127 = (1962) 45 ITR 528, 
Rahaman Tea & Lands Co. (P) Ltd.' 
V, Gift Tax Officer — Diss. AIR 1970 
Andh Pra 126 K (C N 17). 

GUJARAT 

(1967) Civil Revn. Appln. No. 328 of 1967, 
D/- 27-4-1967 (Guj) — Revers. AIR 
1970 SC 406 A (C N 89). 

JAMMU AND KASHMIR 

AIR 1957 J & K 8 (FB). Modh. Aslam v. 
V. L. Vishin — Partly Diss. AIR 1970 
J & K 57 B (C N 14) (FB). 

AIR 1957 J & K 31, Gopi Nath v. State — 
Partly Diss. AIR 1970 J & K 57 B 
(C N 14). (FB). 

KERALA 

AIR 1955 Trav-Co 110 = ILR (1954) Trav- 
Co 1275, M. K. Abdulrahiman v. State 
— Not F. AIR 1970 Andh Pra 139 
(C N 19) (FB). 

(1964) A. S. No. 502 of 1961, D/- 23-11- 
1964 (Ker) — Revers, AIR 1970 SC 
504 A (C N 110). 

(1967) ILR (1967) 2 Ker 676, State of 
Kerala v. Renganatha Reddiaf — 
Revers, AIR 1970 SC 520 (C N 113). 

MADHYA PRADESH 

(1963) M. P. LJ 314 = 1963 Jab LJ 318, 
Rao Nihalkaran v. Ramchandra — 
Over. AIR 1970 SC 483 (C N 105). 

(1964) Civil Second. Appeal No. 146 of 
1964, D/- 30-10-1964 (M. P.) — Partly 
Revers. AIR 1970 Madh Pra 79 B 
(C N 19). 

(1965) Second Appeal No. 254 of 1962, 
D/- 9-7-1965 (M. P.) — Revers. AIR 
1970 SC 483 (C N 105). 

MADRAS 

AIR 1920 Mad 145 = 38 Mad LJ 228, 
Gopala Krishnayya v. Sanjeeva Reddi 
— Diss. AIR 1970 Ker 94 (C N 19). 

AIR 1925 Mad 76 = 47 Mad LJ 602, 
Lakshmanan v. Sella Muthu — Diss. 
AIR 1970 Ker 81 B (C N 17), 

AIR 1930 Mad 45 = ILR 53 Mad 48 = 
57 Mad LJ 357, Brahmanandam v. 
Secy, of State — Diss. AIR 1970 Andh 
Pra 139 (C N 19) (FB). 

AIR 1943 Mad 139 = ILR (1943) Mad 235 
(FB), Pappammal v. Meenammal — 
Diss. AIR 1970 Mys 81 (C N 20). 

AIR 1957 Mad 773 = (1957) 2 Mad LJ 400, 
Manuswamy v. Viswanath Nair — 
Not Followed in view of AIR 1969 
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Madras (contd.) PATNA 

Mad 440 as interpreted AIR 1970 Mad 


135 A (C N 36). 

AIR 1962 Mad 26 = (1961) 41 ITR 297, 
M. K. Stremann v. Commr. of In- 
come-tax — Diss. AIR 1970 Andh 
Pra 126 C (C N 17). 

ILR (1964) 2 Mad 869, Lakshmiamma v. 
Commr. Land Revenue — Over. AIR 
1970 Mad 136 (C N 37) (FB). 

(1966) W. P. No. 2332 of 1966 (Mad). 
Kuppusami Pillai v. State — Over. 
AIR 1970 136 (C N 37) (FB). 

AIR 1967 Mad 77 = 1967 Cri LJ 205, 
Aminithammal v. Manimuthu — Over. 
AIR 1970 SC 446 B (C N 98). 

(1967) 66 ITR 169 = (1967) 2 Mad LJ 352, 
Kandaswami v. Commr. of Afiri. I. T. 
Diss. AIR 1970 Andh Pra 126 C 
(C N 17). 

(1967) W. P. No. 2298 of 1966, D/- 16-2- 
1967 (Mad) — Revers. AIR 1970 Mad 

136 (C N 37) (FB). 

(1969) Mad LW (Cri) 98, Rayala Corpora- 
tion (P) Ltd. V. Director of Enforce- 
ment, New Delhi — Revers. AIR 1970 
SC 494 B. C (C N 109), 

MYSORE 

AIR 1962 Mys 269 = (1962) 45 ITR 194, 
D. H. Nazarath v. 2nd. Gift. Tax Of- 
ficer — Diss, AIR 1970 Andh Pra 
126 B (C N 17). 

(1967) 65 ITR 19 = 10 Law Rep -397 (Mys) 
Smt. Laxmibai Narayana Rao v. 
Commr. of Gift Tax — Diss. AIR 
1970 Andh Pra 126 C (C N 17). 

(1968) 1 Mys LJ 311, Tavanappa Hambanna 
V. Veerabhadrappa Tippanna — Held 
not correct in view of AIR 1961 SC 
272 as interpreted AIR 1970 Mys 108 
(C N 27). 


(1954) Cri. Rev. No. 351 of 1954, D/- 18-11- 
1954 (Pat). Zahuruddin v. State — 
Not F. ' AIR 1970 Pat 107 B (C N 17). 

(1964) 2 Cri LJ 111 (Pat), Ramphal v. 
State of Biliar — Diss. AIR 1970 
All 235 (C N 38). 

AIR 1969 Pat 355, Patna Electric Supply 
Co. Ltd, V. Patna Municipal Corpora- 
tion — Revers. AIR 1970 SC 491 
(C N 108). 

PUNJAB 

AIR 1927 Lah 289 = ILR 8 Lab 384 (FB), 
Mt. Lachhmi v. Mt. Bhulli — Diss. 

, AIR 1970 .Mys 81 (C N 20). 

AIR 1965 Punj' 307, Union of India V. 
Tribhuwan Prakash Nayyar — 
Revers. AIR 1970 SC 540 D (C N 119). 

1967 Lah LT 155 = 1967 Pun LJ 193, 
Gurucharan Singh v. State of Punjab 
— Over. AIR 1970 Punj 157 A (C N 
22) (FB). 

AIR 1968 Punj 466 = 70 Pun LR 9, 
Fazilka Dabwali Transport Co. (Pj- 
Ltd. V. Madan Lai — Over. AIR 1970 
Punj 137 A (C N 20). ; 

1969 Pun LJ 1, Atma Devi v. State of 
Punjab — Over. AIR 1970 Punj 157 
A (C N 22) (FB). 

RAJASTHAN 

AIR 1958 Raj 248 = 1958 Cri LJ 1243, 
Ramcharan v. Residents of Shahabad 
— Diss. AIR 1970 Cal 169 (C N 26) 

(1967) Cri. Appeal No. 219 of 1965, D/- 
15-3-1967 (Raj) — Revers. AIR 1970 
SC 436 (C N 95). 
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THE FIRST BOOK PUBLISHED ON THE SUBJECT 

LAW OF 

Municipal Corporations 

By R. D. AGARWAL, Advocate 

1969 Ed. 

An important book for the Bench, the Bar, Municipal Corporations, Municipal Boards, 
its officers and workers and all those who have to deal with the Local Self-Government 
Institutions in any manner. 

It is a book of its own kind and is the only book available on the subject and thus 
this book fills the long-felt gap. 

The utility and usefulness of this publication are greatly increased on account of the 
fact, that this book deals and discusses case-law of Supreme Court and all High Courts arising 
out of Municipal Acts of different States and thus the Bench and the Bar get the principles 
of law laid down on this subj'ect at one place for which one is required to refer to various 
States Municipal Acts. Thus this book has its own charm and importance and is sure to 
prove indispensable. 

The author has divided the book into chapters and each chapter deals with one branch 
of cases arising out of the Mimicipal Acts of different States. 

The Chapter headings are as under : 

1. Introductory and Definitions. 

2. Interpretation of Municipal Statutes. 

8. Constitution of, and control over, Municipal Corporations. 

4. Municipal Elections. 

5. Municipal Property and Fund. 

6. Municipal Taxation. 

7. Conduct of Business. 

8. Municipal Members, Officers and Servants. 

9. Powers of Corporations in respect of Buildings, Public Drains, Streets, Scaveng. 

ing and Water-supply. 

10. Powers of Corporation in respect of Markets, Slaughter-houses and Trade and 

Profession. 

11. Improvement Schemes. 

12. Licences and Fees. 

13. Contracts and Liabilities. 

14. Suits, Prosecutions and Penalties Suits. 

15. Bye-laws, Buies and Regulations. 

Thousands of intricate points are dealt with in the boob. A few, for instance, are 
given below ; 

Abuse of Position, Abolition of post, Acquisition of propertyj Acquittal, Compensation, 
Adulteration, Stray animals. Cost, Valuation, Appeals, Assessment, Ballot paper. Bribery, 
Breach, Budget, Burden of proof. Cancellation of licences, Cinemas, Damages, Conviction, 
Dismissal, Elections, Educational Establisment, Exemption, Forfeit, Health, Highways, Tenant, 
Injunctions, Jmrisdiction, Limitation, Meetings, Taxation, Nazul Land, Negligence, No confidence 
resolution, Nuisance, Numbering of buildings, Eights, Duties, Power, Octroi, Prosecution, 
Municipal servants, Terminal Tax, Public analyst, Punishment, Gardens. 

The book contains 700 Royal pages with full cloth binding and gold embossed and 
a plastic cover thereon and thus has an excellent get-up. 

We are sure that you will agree that this Encyclopaedic Book is indispensable and 
should appear in every library and accordingly we await your orders. 

Place your orders with the Publishers : 

LAW BOOK COMPANY 

Satdar Patel Marg, Post Box No. 4, ALL&HABAD-l. 


JUST OUT 

in India 

Bs. 25. 
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AIiL INDIA. BBPORTHE, 1970 APRIL 


RECENT LEGAL PUBLICATIONS 

PUBLIC SERVICE LAW THROUGH THE CASES By Medan Bhatia 
This book is not meant to bo a commentary on Service Law, and no commentary on the eubject conld 
be very helplul. Real guidance can be derived from the study of application of settled principles of Law ol 
Courts to different set of circumstances. The book will servo as a nsoful guide in this regard to members ol 
the legal profession as well as public servants. 

1969 Royal 8vo 524 pp, Rs. 30.00 

CHEQUES IN LAW AND PRACTICE By M. S. Parthasarathy 

The book presents the legal principles and established banking practices governing cheque transactiosi 
in India. Numerous Indian and foreign deoisions are cited. The book will be highly useful to bankers, 
lawyers and businessmen, and as an informative text book to students, 

1969 Demy 8vo 435 pp, Rs. 25,00 

FOUNDATION OF WAGE POLICY 
With Special Reference to Supreme Court's Contribution : By K, S, V. Menon 
This is the first systematic^ attempt to Btudy_ the contribution made by the Supreme Court to the 
evolution and working of Wage Policy from an operational angle. Part I traces the evolution of wage pojioy 
since Independence. Part II discusses important Case Law on wages decided by the Supremo Court since 
1967. Part III seeks to present recommendations made by the Indian Labour Conference, Standing Labonr 
Committee, etc. on wages, etc. 

1969 Demy 8vo 324 pp. Rs. 22,00 


ADMINISTRATIVE LAW By S. Rajagopalan 

Administrative Law has now coma to occupy a vital place in jurisprudence — an emergent reality in the 
legal systems of the countries wedded to the observance of the Rule of Law. Crammed with references and 
information, each subject is dealt with in the light ol its history and evolution in India and various foreign 
countries. 

1969 Demy 8vo 462 pp. Rs. 25.00 

THE FRAMING OF INDIA'S CONSTITUTION : BdiUd by B. Shiva Bao (in 5 Vols.) 

In these 6 volumes is unfolded the fascinating story of the framing of India’s Constitution by the 
Constituent Assembly through all the rapid changes that the country experienced at the end of World War II. 

1968 Set : Rs. 300.00 De luxe Edn. Rs. 350.00 

MUSLIM LAW By F. B. Tyabji, 4th Edn. By Muhsin Tayyibji 

Since the last edition, about 30 years ago, great changes have taken place — Political, Legal and Sooisl. 
British India became independent and the sub-continent was partitioned into two countries — India and 
Pakistan. This new edition which contains changes since SO years ago should supply a long-felt need not 
only by courts and legal practitioners but also by researchers in Muslim Law. 

1968 4th Edn. Royal 8vo 1122 pp. Rs. 50,00 

MAXWELL ON 

• “THE INTEEPEETATION OP STATUTES” 

Twelfth Edition By P. St. J. LANGAN 

This is the new edition of a book which explains the form and language of Acts of Parliament. 
Much of the content has changed since the last edition and numerous old cases have been excised and 
replaced by modern decisions. But the general scheme of the work remains the same. 

1969 Demy 8vo ■ 484 pp. Rs, 70,80 Indian Price I?s, 40,00 


“JUST RELEASED” 

1. PRINCIPLES OF HINDU LAW, by D. F. Mulla, 13th edn. 1966, reprinted 

2. SOLUTIONS TO PROBLEMS IN LAW EXAMINATIONS, by Inamdar & 

Prabhu (in 2 vols.) 

Book I : The Contract Act, Laws of Indemnity, Bailments, Torts, Crimes, 
Indian Constitution, Mahomedan Law, Indian Succession Act 
Book II : Hindu Law, Transfer of Property Act, Public International Law 
(Students’ Law Guides) 

3. SHINGNE’S SUMMARY OP SALMOND’S JURISPRUDENCE, 2nd edn. 

.by A. K. Sarkar (Students’ Law Guides) 

"TO BE RELEASED SHORTLY” 

1. COMMON LAW OP INDIA, by M. C. Setalvad (Hamlyn Lectures) 

2nd edn. (Indian) 

2. NEGOTIABLE INSTRUMENTS ACT, by J, S, Khergamvala, 17th edn, 

reprinted 

3. ADMINISTRATIVE LAW OP INDIA, by S. P. Satbe 


1970 


26.00 

1969 


12.00 

1969 


7,00 

1970 


9.50 

1970 

approx. 

12.60 

1970 

1970 

approx. 

10.60 

25.00 


N. M. TRIPATHI PRIVATE LIMITED 
Law Publishers : ■ 164, Samaldas Gandhi Marg, Bombay-2. : Booksellers 
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YOU CAN MISS ANY BOOK BUT NOT THIS 

SPEND ONLY Rs. 15-00 EVERY YEAR AND 
GET THE WHOLE OF “THE LAW OF LAND SERIES” 

On your table for the whole year Bound in one Volume in book form. 

Subscribe to : “;THE LAW OF THE LAND SERIES” i. e. 

Yearly Sipreie Court Digest Series 

One volume is published every' year styled as Yearly Supreme Court Digest digesting 
the judgments of the Supreme Court of India. 

Supreme Court has by now covered almost every important point of law. "When a 
Supreme Court judgment is available on a particular point of law, the Bench and the Bar, 
both prefer citation of that single jugment instead of numerous cases on that point by different 
High Courts, because^ Supreme Court judgments are the law of the land, and binding on all 
Courts of the country including High Courts. 

Yearly Supreme Court Digest for the years 1966, 1967 and 1968, price Es. 15.00 each 
are ready. Yearly Supreme Court Digest 1969 will be ready in early 1970 and Yearly 
Supreme Court Digest 1970 will be ready in early 1971 and so on. 

Please let us have your order for the volumes which are ready, if you are already not 
having the same. 

Please instruct us to enrol you as subscriber for the forthcoming volumes. 

The main set, i. e. Singh : Supreme Court Digest 1950-63 in 8 volumes price Rs. 76.00 
is also available. Please order for it if it is not already in your library. 

SALIENT FEATURES 

(1) A self-explanatory catchword in shortest form has been given before every headnote 

by which the subject-matter of the point dealt with, becomes clear in a second ; 

(2) After every catchword a self-contained, analytical, precise and to the point headnote 

of each judgment is given. The headnotes as far as possible are given in the 
wording of judgment ; therefore, it is as authoritative as the judgment itself. It 
can be conveniently referred in the Court ; 

(3) Many points not directly covered ordinarily or obscured if included compendiously 

are given separately — A unique feature that will commend itself to the busy 
lawyer and save his valuable time ; 

(4) Maximum cross-references to various law reports are given. 

(5) Parties’ names as in judgments are given; 

(6) The Digest covers all the branches of law, i. e. Civil, Criminal, Revenue, Constitu- 

tional, Labour, Election, Commercial, etc. 

(7) Earlier cases which are overruled, reversed, distinguished, followed, referred or 

explained are mentioned ; 

(8) Table of cases giving names of parties alphabetically arranged is given at the 

beginning of every volume ; 

(9) Cases under all Central and States Acts digested; 

(10) All cases of Supreme Court reported by all the Journals published in India are 

digested in this series and thus these volumes are complete and no case is missed ; 

(11) After every five years and ten years Quinquennial and Decennial Supreme Court 

Digests shall be published which will be offered at special rates to the subscribers. 

"We are sure you agree with us that the above series are of paramount importance for 
your Library. 


Place your orders with the Publishers : 

LAW BOOK COMPANY 

Sardar Patel Marg, P. B. No. 4, 


ALLAHABAD-1. 
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Recent Agency Publications 


ARCHBOLD, ]. F. : Pleading, Evidence & Practice in Criminal Cases, 37th Edn. 
AL BAHARNA HUSAIN, M. : The Legal Status of the Arabian Gulf States — 
A Study of their Treaty Relations & International Problems 
BEAN & LOCKWOOD : Rating Valuation Practice, 6th Edn. 

BOWSTEAD On Agency, 13th Edn. 

BOWETT, D. W. : The Law of the Sea 
BOWETT’s Self Defence in International Law 
British International Law Cases, Vol. VII 

Vols. I to VI also available. Price on request 
CHITTY : On Contract, 2 Vols., 23rd Edn. 

Current Legal Problems 

CLERK & LINDSELL : On Torts, 13th Edn. 

CUKWURAH, A. O. : The Settlement of Boundary Disputes in International Law 
DRAKE, C. D. : An Outline of Labour Law 


1989 157.50 


1908 

1969 

1968 

1967 

1958 


ELLIOTT & WOOD : A Casebook on Criminal Law 


(Paper) 


FRANCK, T. M. : Casebook on Comparative Constitutional Process 
FAWCETT, J. E, S. ; International Law & the Use of Outer Space 
GRAVESON, R. H. : Conflict of Laws, 0th Edn. 


(Paper) 


GOWER, L. C. B. I Principles of Modern Company Law, Srd Edn. 


(Paper) 


HEAP, D. : An Outline of Planning Law, 5th Edn. 


(Paper) 


HANBURY, H. Q. : Modern Equity, 9th Edn. 


(Paper) 


HARDY, M, : Modern Diplomatic Law 

International Encyclopedia of Veterinary Medicine, 5 Vols. 

JENNINGS, R. Y. : The Acquisition of Territory in International Law 
JOHNSON, D. : Rights in Air Space 

KEEBLE : Principles & Practice of Town & Country Planning, 4th Edn. 
LASKI, H. J. : Reflections on tlie Constitution 
MACDOWELL, D. M. ; Athenian Homicide Law 
MACKINTOSH, J. P. : The British Cabinet, 2nd Edn. 


(Paper) 


MAXWELL, P. B. : Interpretation of Statutes, 12th Edn. Special Indian Price 

English (Hardbound) 

MEGARRY, R. E. : A Manual of Beal Property, 4th Edn. 


(Paper) 

(Paper) 


1968 

1969 
1909 

1967 
1969 
1969 
1969 
1989 
1909 

1908 
1969 
1969 
1969 
1969 

1909 
1969 
1969 
1909 

1968 
1960 
1903 
1965 

1969 
1951 
1963 
1968 

1968 

1969 


(Paper) 


MCLEAN & WOOD ; Criminal Justice & the Treatment of Offenders 
MOORE, R. J. : Sir Charles Wood’s Indian Policy, 1853-00 
NORMANTON, E. L. : The Accountability & Audit of Governments 
NWOGUGU, E. I. : The Legal Problems of Foreign Investment in Developing 
Countries 

PALMER, SIR F. : Company Law, 21st Edn. 

Supplement 

PARRY, C. : The Sources & Evidences of International Law 
ROBERT, R. : Imprisoned Tongues 

ROBERTSON, A. H. : The Law of International Institutions in Europe 
ROBERTSON, A. H. : HL'man Rights in Europe 

ROBERTRON. A, H. : Human Rights in National 6c International Law 
SALMOND’s Law of Torts, 15th Edn. 

fPspcr) 

SCHLESINGER, R. B. : Formation of Contracts, 2 Vols. 

SMITH £e THOMAS : A Casebook on Contract, 4th Edn. 

(Paper) 

STOLJAR, S. J. : Mistake & Misrepresentation 

TALBOT, J. E. : Corporation Tax & Income Tax upon Company Distributors 
VALLAT, SIR F. : International Law & the Practitioner 
WALLACE, I. N. D. : Building 6c Civil Engineering Standard Forms 
WILLIAMS, G. : Learning the Law, 8th Edn. 

WILLIAMS : On Bankruptcy, 18th Edn. (Paper) 

WORTLEY, B. A. : Jurisprudence 

WRIGHT, Q. : The Role of International Law in the Elimination of War 
Year Book of World Affairs 


1969 

1969 

1969 

1960 

1960 


1965 

1968 

1969 
1965 
1968 
1961 
1963 

1968 

1969 
1969 

1968 

1969 
1969 
1908 

1968 
1960 

1969 
1969 
1969 

1968 
1907 
1901 

1969 


■x 


N. M. TRIPATHI PRIVATE LIMITED 

LAW PUBLISHERS & BOOKSELLERS 
164i Samaldas Gandhi Marg, BOMBAY 
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33.75 

226.80 
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40.50 
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22.50 
81.00 

43.20 

90.00 
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18.90 
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99.00 

22.50 

22.50 

49.50 
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40.00 
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189.00 
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Latest and Selected Lai Books 


1. Sethi : Police Acts (Central & States) 

2. Sethi : Hindu Succession Act 

3. Singhal : Civil Court Practice and Procedure 

4. Bagga I Hundred Years Calendar (1901—2000) 

,6. Singhal : Damages & Compensation _ 

6. Chaturvedi : Natural and Social Justice „ 

7. Aiyer : Contempt of Court, Parliament and Public Servants 

8. Bindra : Interpretation of Statutes ^ 3 

9. Hardless : Handwriting and Thumb-Prints Identification and 

Forensic Science (with Blocks & Illustrations) 
dO. Beotra ; Law of Forest (Central & States) « 1 a \ 

11. J, P. Bhatnagar : Essential Commodities Act (with Central Orders) 

12. Consul : Law of Foreigners Citizenship and Passport (with Eules, 

Notifications, Orders^ and Allied Laws) 

13. Milter : Defamation and Malicious Prosecution 

14. Venkiah : Law of Prints & Impressions (Finger, Thumb, Palm, 

Foot, etc,) _ -r. n n -D n 

15. Sastri and Bagga ; Criminal Manual, Major Acta (I. P . C,, Or. P. t,., 

and Evidence Act) _ c -d n 

16. Sastrf and Bagga : Hindi Criminal Manual, Major Acts (I. P. 0„ 

Cr. P. C. and Evidence Act) 

17. Sethi : Prevention of Food Adulteration Act & Buies (Central & 

States) . . ... 

18. Woodroffe and Ameer Ali ; Criminal Evidence (1955 Ed. witn 

Supplement) 

19. Aiyer : Law relating to Sessions Trial (1960 Ed. with ^PP*) 

20. Mitter : Defamation and Malicious Prosecution (Civil & Criminal) 

21. Agrawal ; Law of Municipal Corporation 

22. Chandak : Law of Notices (with model forms) 

23. Yearly Supreme Court Digest, 1968 _ 

24. Woodroffe & Ameer Ali Law of Evidence, 4 Vols. 

25. Bannerjee : Law of Specific Beliefs (T. L. L.) 

26. Umrigar : Journalists & the Law 

27. Anand : Law of Compromises (1965 Ed. with Supp.) 

28. Aiyer : Manual of Liw Terms and Phrases , . , -c \ 

29. Bindra : Pleadings and Practice (with about 800 Model horms) 

30. Bagga : Labour Manual (oonlainiiig Labour Acts and Bulesj 

31. Bagga : Constitution of India 

32. Manchanda : Law and Practice of Divorce 

33. Gopalakrishna : Hindu Adoptions and Maintenance Act 

34. Chandak ; Gift Tax Act & Buies 

35. Dr. Nayyar : All Bound Beady Beckoner 

36. Alfred Ayins : Employees’ Misconduct (as Cause for Discipline 

and Dismissals in India and Commonwealth) 

37. Iyengar : Capyright Act . 

38. Krishnamurti ; Police Diaries, Statements, Beports, Investigation 

and Arrest 

39. Rao : Law of Negligence . • , « . 

40. Varshney ; Bribery and Corruption (1963 Ed. with Supp.) 

41. Yearly Supreme Court Digest, 1967 , 

42. Dhameja : Begistration Act (with States Fees Ss Amendments) 

43. Das : Arbitration Act . . , , . t 

44. Subrahmanyan : Guardians and Wards Act, Majority Act & Law 

of Minors 

45. S. Row : Negotiable Instruments Act 

46. Subrahmanyan : Law of Minors _ . . _ , 

47. Sastri : Co-operative Societies in India (Central & States) in 2 Vols. 

48. Bannerjee : Law of Execution 

49. Chandak : Law of Costs, Accounts and Valuation 

50. Subrahmanyan and Singhal : Contract Act in 2 Vols. 

51. Pillay : Law of Beceivers (1964 Ed. with Supp.) ... 

62. Ram and Dev 1 Provincial Small Cause Courts Act (1964 Ed. witb 


53. 


64. 


Sastri : Societies Registration Act (Central & States) (1964 Ed. with 
Supp.) . 

Sastri : Succession Certificate (1964 Ed. with Supp.) 


3rd Ed, 

1970 

30.00 

4th Ed. 

1970 

15.00 

1970 

35.00 


1970- 

20.00 


1970 

40.00 


1970 

25.00 

4th Ed. 

1970 

30.00 

5th Ed. 

1970 

40.00 


1970 

25,00 

3rd Ed. 

1970 

25.00 

2nd Ed. 

1969 

25.00 

2nd Ed. 

1969 

20.00 

5tb Ed, 

1969 

12.50 


1969 

12.50 


1969 

15.00 


1969 

15.00 

6th Ed. 

1969 

25.00 


1969 

35.00 

2nd Ed. 

1969 

30.00 

6th Ed, 

1969 

12,50 

1969 

25.00 


1969 

15.00 


1969 

15.00 

12th Ed. 

1968-69 

100.00 

4tb Ed, 

1969 

40.00 


1969 

12.50 

2nd Ed. 

1969 

13.50 

6th Ed. 

1969 

30.00 

3rd Ed. 

1989 

50.00 

1969 

30.00 

3rd Ed. 

1969 

8.00 

3rd Ed. 

1969 

50.00 

3rd Ed. 

1969 

12.50 

1968 

30.00 

3rd Ed. 

1968 

15.00 


1968 

35,00 

2nd Ed. 

1968 

25.00 

2nd Ed. 

1968 

22.50 

1968 

30.00 

2nd Ed. 

1968 

15.00 

1968 

15.00 


1968 

27.50 

2nd Ed. 

1968 

35.00 


1968 

30.00 

6th Ed. 

1968 

35.00 

1968 

10.00 

2nd Ed, 

1968 

60.00 


1968 

50.00 


1968 

30,00 


1968 

60.00 

2ud Ed. 

1968 

35.00 


1968 

16,00 

4th Edn. 

1968 

10.00 

3rd Edn, 

1968 

8.00 


(Place your orders with : 

LAW BOOK 

Sardar Patel Marg, Post Box No. 4, 


COMPANY 

ALLAH AB AD — 1 . 
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A MOST FOB 'A LAWYER ORDER EARLY 

SIX , YEARS’ 

GUJARAT LAW REPORTER DIGEST 

in One Volume 

By B. A. SONI & J. B. SONI 

(1) Digest of Cases reported in Gujarat Law Reporter, Vol. I (19G0) to Vol. VI (1965); 

(2) Gases are compiled Act- wise and subject-wise and alphabetically arranged. 

(8) Table of Oases alphabetically arracged. 

(4) Oases overruled, dissented or followed are noted at the respective places. 

(6) Comparative Table of Gases showing the equivalents has been incorporated. 

AN INDISPENSABLE PUBLICATION. TO THE BENCH AND THE BAR 
(Gujarat Law Reporter has been recognized by the Govt^ of Gujarat 
and the High Court of Gujarat.) 

Price Rs. 30/-. Postage Rs. 2-50 


SUBSCRIBE TEE AUTHENTIC SERIES: 

GUJARAT LAW REPORTER 

Gujarat Law Reporter is being published since 1960 since the establishment of the' 
Gujarat High Court after the bifurcation of the Bombay State into two successive States of 
Gujarat and Maharashtra. All the reportable judgments of the Gujarat High Court are being, 
published after the approval of Their Lordships. Decisions of the Supreme Court of India on- 
appeals preferred from Gujarat, Articles on Current Legal Topics and Review on Books and j 
Journals, are being published regularly. The publication has been recognized vide Government 
Resolution No. ILR 1061/7963-D,dt. 20-6-61 of Legal Dept., Govt, of Gujarat. 

Provisional Annual Subscription Rs. 80/- for 1970 
Back Volumes available since 1962 and onwards offered at Rs. 30/- 
Per each 1968 Rs. 33/. ; 1969 @ Rs. 38/. 


SUBSCRIBE A WEEKLY DIGEST OF 

DECISIONS OF SUPREME COURT OF INDIA AND GUJARAT HIGH COURT 

GUJARAT LAW TIMES 

Earliest reporting of ' short-notes of important reportable and unreportable Supreme’ 
Court Decisions and those of the Gujarat High Court. 

PROMPT REPORTING— A SPECIAL FEATURE. 

ANNUAL SUBSCRIPTION 1970-Rs. 25/. Publication being published since 1964- 
Back Volumes: Vol. II (1964-65)-Rs. 10/-; Vol. Ill (l965-66)-Rs. 29/-; 

Vol. IV (1966-67)-Rs. 24/- ; Vol. V (1967.68)-Rs. 28/- ; Vol. VI (1968)-Rs. 28/-. 

GUJARAT REVENUE TRIBUNAL LAW REPORTER 

Hon, Editor Sji. N. C. VAKIL, b.a., ll.b., Ex.President, Gujarat Revenue Tribuiral, 

Decisions of Gujarat Revenue Tribunal with head-notes are being published, Short note? 
on Decisions of the Supreme Court on appeals preferred from the decisions of the Gujarat High 
Court on matters decided by the Gujarat Revenue Tribunal are also being published in this'- 
Journal. The publication has been recognized by the Govt, of Gujarat, vide Govt. Resolution- 
No. GRT, 1060/86590-J, dt. 19-5.1961. Agriculture and Lands Department. LAWYERS AND^ 
OFFICERS DEALING WITH . REVENUE MATTERS SHOULD SUBSCRIBE TO THIS 
MONTHLY JOURNAL. 

Annual Subscription Rs. 15/- Back Volumes available : 

Vol, I 1961 and Vol. Ill 1963 to Vol. VII. 1967 at Rs. 12.80 
Vol. VIIIi 1968 & Vol. IX 1963 Rs. 18/- per Volume. Postage extra 

GUJARAT LAW REPORTER OFFICE ^ 

CHANDRAKANT CHIMANLAL VORA, LAW BOOKSELLERS' 

57/2, Gandhi Road, P. B. No. 163, AH MED A BAD. 
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JUST OUT JUST OUT 

HUKHERJEA on HINDU DAW OF RELIGIOUS & CHARITABLE TRUSTS (T;L.L.) 

Bevised by Eon’ble Mr. Justi/'e P. B. Mukharji. 

This well known Tagore Law Lecture of Dr. B. K. Mukheriea need no introduction. The Law- 
applied to-day in dealing with religious and charitable trusts of Hindus is to a large extent Judge-made 
law based upon the principles of Equity law in England and Customs and Usages of our country. These 
lectures are primarily based upon judicial decisions both English and Indian. 

Thoroughly revised and brought upto-date in the light of major decisions of Indian and English 
Courts. Taxation of Hindu Religious and Charitable Trust has also been dealt with. Almost all major 
relevant Acts included in the Appendix. Indispensable to the Bench and the Bar. ■ 

3rd Edition 1970 Price Es, 40.00 


CO-OWNERSHIP AND PARTITION By S. D. Mifra, Advocate. 

The book contains full and complete statement of law. and procedure. It is in two parts. The- 
one regarding Co-ownership deals with the incidents and different forms thereof as also mutual relations- 
between co-owners inter se and relations with third persons. In the other part the subject of partition, 
has been dealt with exhaustively, clearly and systematically. The Partition Act has been incorporated 
and the provisions thereof have been thoroughly discussed and defects therein have been pointed out- 
All recent developments of the law and decisions thereon have been noticed. 

3rd Edition 1969 Price Es. 20.00 


CRIMINAL LAW PRACTICE By R. C. Yerma, Civil £ As&l. Sessions Judge. 

SPECIAL FEATURES:— (1) Case law upto May 1969, (2) All the matter needed for a fair 
trial and qualitative judgments, arranged topic-wise, (3) Value and manner of appreciation of criminal 
evidence of witness, circumstantial evidence, confession, discovery evidence, dying declaration, F. I. R. 
identification evidence and Medical evidence, (4) Defences open to accused and their proof given in a 
separate chapter and in separate columns in other chapters. (5) Irregularities of investigation, (6) Case 
law on salient provisions of Criminal Procedure Code and Evidence Act. (7) Exhaustive index at 
the end. 

Indispensable for public prosecutors and lawyers practising in Criminal Courts. 

Edition 1969 Price Es. 15.00 


DUTT ON CONTRACT Edt. By B. C. Mitra, Bar-aULaw. 

This edition is fully revised, up-to-date and comprehensive within the prescribed compass^ 
and will be a boon to all who are badly pressed for time and yet have to be familiar with the last 
word in Case-law on the subject. In short, this is an indispensable edition, incorporating admirably 
a wealth of information presented in the editor’s inimitable, condensed and lucid style. 

4th Edition 1969 Price Es. 55.00 


THE MARINE INSURANCE ACT, 1963 By A. K. Bhattacharjee, Bar-at-Law. 

Fully annotated with up-to date case laws. The English and the Indian Laws are studied' 
comparatively and section-wise. Marine, the mother of insurance is thoroughly analysed, discussed’ 
and the basis of alhinsurance laws examined in the light of Judge-made law which forms the founda- 
tion of the statute. The legal, the commercial and also the executive aspects of Marin* insurance as to. 
the practical application in day-to-day affairs of business have been exhaustively dealt with. Facts of 
decided cases and the principles of law applied thereto as stated in the treatise, will help greatly in 
solving problems with which readers are faced. Table of cases and the General Index of subjects- 
treated in the Book are complete and comprehensive. 

Edition 19S9 Pric® Bs. 14.00 

INTERPRETATION OF DEEDS AND STATUTES & THE GENERAL CLAUSES ACT, 1897 
By S. K. Palit, Advocate, Calcutta High Court £ Lecturer, University College of Law, Calcutta. 

r L , book proved useful to students and practitioners. It contains a precis* and lucid statement 
oi the law of Interpretation of Deeds and Statutes. The treatment of this complex branch of the law 
is analytical to^ make it coherent and easily understandable. The Practitioners \yiU find the book very 
o 1 exposition and easy reference to all the leading Indian and (English Decision!^ 

on the Subject. The General Clauses Act, 1897, has been annexed to enhance the usefulness of the 
book. 

2nd Edition 1969 Price Es. 5.00 


EASTERN LAW HOUSE PRIVATE LTD. 

LAW PUBLISHERS AND BOOKSELLERS 
Bl, Ganesh Chunder Awnue... CALCUTTA -18, 
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THE LAW OF EVIDENCE 

BY 

RATANLAL RANCHHODDAS, B.A.. LL.B., 

Advocate ( 0. S.), Bombay High Court, 

AND 

DHIRAJLAL KESHAVALAL THAKORE, B.A,, 

Barrister-at-Law 


15th Edition 1968 Price Rs. 12 Demi 8vo Pages 454 


1. This is a companion volume to the authors’ Indian Penal 
Code and the Criminal Procedure Code. A critical study of the hook 
will enable a student to acquire a sound knowledge of the law of 
evidence, a complete mastery of which is a sine qtia non to one who 
seriously aspires to rise in the profession, 

2, Under each section of the Indian Evidence Act the commen- 
tary lucidly explains the object, principle and meaning of the provision 
in the light of leading Indian and English decisions, the facts of which 
are given to elucidate and illustrate the principle and meaning of each 
provision. The Summary of the provisions of the Act, given at the end 
of the book, will give to the beginner a bird’s-eye view of the whole Act 
and to one who has mastered the subject it will be useful for revision 
when the examination is at hand. 

SOME OPINIONS ON THIS EDITION 

THE HON’BLE ME. N. L. ABHYANKAR. Judge, High Court, Bombay .- "The book 
■has earned a unique place in legal literature, explaining lucidly the intricate problems ol 
our law of evidence to students, Judges and lawyers.” 

THE HON’BLE MR. G. N. VAIDYA, Judge, High Court, Bombay ; " I am suf* 
•that the book will be valuable to me in the discharge • of my functions.” 

THE HON’BLE ME. B. D. BAL, Judge, High Court, Bombay : "Looking to' tbi 
mass of case law on the subject, which has arisen during recent years, an up-to-date book 
'like this is bound to prove useful to students and members of the legal profession.” 

THE HON’BLE ME. M. G. CHITALE, Judge, High Court, Bombay ; " I hav* 
always found that your smaller editions are very useful not only to students, but even to 
Courts for ready reference.” 


THE BOMBAY LAW REPORTER (Private) LTD., 

•‘KRISHNA MAHAL”, 63, MARINE DRIVE, BOMBAY 20. 
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IN PRESS ! 5th Edition IN PRESS I 

IDENTIFICATION OF HANDWRITING .& 

CROSS EXAMINATION OF EXPERTS 

'by lA. K. MEHTA, Examiner, Questioned Eoeuments^ 

Publishers : 

M/s. N. M. TRIPATHI, (P.) Ltd., Law Booksellers, 

165, Samaldas Gandhi Marg, BO MB Ay-2. 

DISPUTED DOCUMENTS? Phone; 261158 

Consult : 

M. K. MEHTA, 

Examiner, Questioned Voeuments, 

Associate Expert : — MADHU SUDAN MEHTA 

4091, Nai Sarak (New Name : Amir Chand Marg), DELHI- 6. 

Author of ; IDENTIFICATION OP HANDWRITING & CROSS-EXAMINATION OF 
EXPERTS. (On the approved list of the High Courts of Allahabad, 
Calcutta, Cuttack & Patna). [IN PRESS — 4th Edition]. 

IDENTIFICATION OP THUMB IMPRESSIONS & CROSS-EXAMINATION 
OP FINGERPRINT EXPERTS. (On the approved list of the High Courts 
of Allahabad & Jodhpur). (2nd Ed.) Price Rs. 15/.. 

'Various Courts throughout India send original papers 
to M. K, ME ETA & MAEEU SO VAN ME ETA for opinion. 


N. D, BASU’S LAW BOOKS — Standard Works 
Announcing the SIXTH EDITION of 

1. ARBITRATION ACT 

6th Revised Ed. ! 1000 Pages Royal f I 

Just out ! August 1969 ! ! Price Rs. 28/* 

” 2. THE INCOME-TAX ACT 

In more than 900 Royal Pages ! 2nd Ed. ! 1 Rs. 20/- 

Zlong with the book a separately paper~bound supplement containing the Income Tax Act, 1961 as 
amended upto 1969 with case-laws is given free to the purchaser of the book. 

Thg flg p plement 1b b eing Bold separatel y at Bb. 7/- per copy, 

5. LAW OF iPJtlUNCTloNS 

3rd E dition ! 1965 June 1 ! 1200 Pages Royal ! ! ! Rs. 27/- 

47“ LAW OF RECEIVERS 

The most authoritative edition thoroughly revised, recast and portions rewritten, 

_In 1 070 Pages Royal ! 2nd Edition 1 ! 1964 Se p t. 1 ! ! Price Rs. 25/» 

5. THE COMPANIES ACT, 1956 ^ 

f With a cumulative supplement containing the Companies Amendment Acts, up to 196?]. 
In 872 + 32 Pages (Royal) ! 2nd Ed, 1 ! Rs. 15/- ! ! 1 

6. t1ie“ law of SUCCESSION 

4th Enlarged Ed. ! 1400 Pages ! ! Rs. 25/- 

Order immediately with / 

EASTERN LAW HOUSE PRIVATE LTD. 

54, Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA. 
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TELEPHONE : 23113 TELEGRAMS : “EXPERT, NAGPUR” 

For Expert Opinion & Evidence 

CONSULT : 

C. T. BHANAGAY 

TBAINED IN ENGLAND F.A. F.Be., B.A., LL.B., F.l.M.S, (LONDON) 

CONSULTANT TO GOVERNMENT OF RAJASTHAN 

HANDWRITING, FINGEB-PBINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 



Asst. Examiner deputed to photograph documents when required. IN URGEN 
MATTERS Mr. BHANAGAY can examine documents in court and give 
evidence on the following day. Questions for cross-examination or notes 
for arguments with relevant extracts of authorities can be supplied. 


INDIAN INSTITUTE OF CRIIVI!NOLOG^ 

RAMDASPETH, KAGPUR-1 



(1) DISPUTED DOCUMENTS AND HANDWRITING 


(2) FINGER PRINTS (3) FIRE ARMS (FORENSIC BALLISTICS) 

The Course includes lessons in Forensic Photography, Case 
studies, Expert law and Practicals. Details on payment 
of Rupees two by money order only. 


Telegram : 3622 Telephone : 3622 

EXPERT A. N. MAZUMDAR, 

M.F.I.P.. xM.H.R.T.I. (U.S.A.), F.R.M.S. (London). M.R.P.S. (G.B.) 
Government & Military 

RANDWBITING, FINGEE PRINT di FIRE ARMS EXAMINER 
AND CRIMINOLOGIST 

15/A Straohey Road, Civil Lines. Allahabad. 1. U. F. 

Enlisted in the Hon’ble High Court as an EXPERT Photography Trained at the Allahabad University 
Courti all over Tadia seading original docuaients for Examination 
Only EXPERT in India whose LABORATORY & DARK ROOM Equipped with the Latest FOEENSIO 
SCIENCE APPARATUS for Detecting Fraud, Forgeries, Fakes, Erasing, Addition, Alteration Etc. etc. 
Specialised in bringing up Erased Writings. 


PARMESHWAr' dAYAL. M.A. 

DOCUMENT EXAMINER. 87 Yrs. in tractici^ 

FORGERY DETECTION BUREAU 

OmoB • Medowa Honae, Medowa Si., Fort, BOMBAY-l. Phone : 251088. 

Bibidbkob 1/6 Eazi Blooka, near Baudra Talkiea, Swaml Vivekanand Ed., Bandra, 

BOMBAT.60. Phone ; 588785. 
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Grams: “EXPERT JAIPUR” 


Telephone : 72135 


Bri| 


AGAIN AT YOUR SERVICE 


i| Bhushasi Eashyap 

B. A. (Hons.) LL.B. (Delhi), M.I.AJ. (D. S. A.), F.B.M.S, (London) 
HANDWRITING, FINGERPRINT EXPERT & CROSS-EXAMINER 

HONY. PROFESSOR, FRENCH ASSOCIATION OF TECHNICAL 
BNAMINEES OF QUESTIONED DOCUMENTS IN PARIS 

Recently visited New Scotland Yard of London and various Forensic Science 
Laboratories of 16 countries of Europe, Africa and Asia, i. e. England, 
Denmark, Norway, Sweden, Finland, Holland, Belgium, France, West 
Germany, Switzerland, Italy, Greece, Nepal, U. A. R., Iran and 
Afghanistan, where Kashyap had gone to attend two International 
Conferences, advanced study and lecture tour, 

ADDRESS ; 

CHITARANJAN MARG, C-SCHEME, JAIPUR- 1- (Rajasthan-India) 


Phone 31861 Grams ‘ Documents ’ Indore City. 

C. T. SARWATE, B.A., LL.B., F,R.M.S. (LONDON) 

Additional Govt. Examiner of Questioned Documents to MADHYA 
PRADESH and Consultant to Govt, of RAJASTHAN, 
HANDWRITING, FINGER-PRINTS AND FIRE-ARMS EXPERT. 
OonEtJt him on all matters pertaining to Hand-writing, Finger-Prinfe, Inks, Pape* 
Seal impreEsions, Fire-Arms etc. Cros.'>-examination of experts undertaken. 

Office photographer can be sent on request to take photographs in Court. 
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Gfovemment free from all encumbrances”. 
This is clearly compulsory acquisition of 
land within the meaning of Article 31 (2) 
of the Constitution and the compensation 
determined merely at fifteen times the 
fair and equitable rent may not, piima- 
facie, be regarded as determination of 
compensation according to the principles 
specified by the Act. But Article , 31-A 
which applies to the statute in question 
provides by the first clause: 

“Notwithstanding any thing contained in 
Article 13 no law providing for— 

(a) the acquisition by the State of any 
estate or of any rights therein or the ex- 
tinguishment or modification of any such 
rights, or 

(b) « * ® ® ® 

(c) » ® ^ 

* o « e « o 

(e) « 

shall be deemed to be void on the ground 
that it is inconsistent with, or takes away 
or abridges any of the rights conferred 
by Article 14, Article 19 or Article 31: 

« « • » o o «»» 

The principal Act 16 of 1960 and the 
amending Act 13 of 1985 were both Acts 
enacted for ensuing agrarian reform, and 
the lands held by the petitioners were 
"estates” within the meaning of Art, 31-A^ 
By Section 45 the rights of the land-hold- 
ers were sought to be extinguished or 
modified. But to the operative part of 
Article 31-A by Section 2 of the Consti- 
tution (Seventeenth Amendment) Act, 
1964, the second proviso was added. The 
second proviso enacts: 

“Provided further that where any 
law makes any provision for the acquisi- 
tion by the State of any estate and where 
any land comprised therein is held by 
a person under bis personal cultivation, 
it shall not be lawfm for the State to 
acquire any portion of such laud as is 
within the ceiling limit applicable to him 
imder any law for the time being in 
force or any building or structure stand- 
ing thereon or appurtenant thereto, un- 
less the law relating to the acquisition 
of such land, building or structure, pro- 
vides for payment of compensation at a 
rate which shall not be less than the mar- 
ket value thereof.” 

By the Constitution (Seventeenth Amend- 
ment) Act, 1964, it was clearly enacted 
that trader any law which provides for 
1970 S. C./ 26 rv G— 2 


the acquisition of any land in an estate 
under the personal cultivation of the 
holder, compensation shall not be less 
than the market value of the land if such 
land be within the ceiling limit applica- 
ble to the holder under any law for the 
time being in force. 

5. Before the High Court it was urged 
on behalf of the land-holders that when 
the principal Act was enacted it became 
law in force, and the ceiling limit pre- 
scribed thereby became effective, even 
thou^ Ch. rv was not extended by a 
notification rmder Section 1 (3) of the 
Act, and since the subsequent legislation 
seels to restrict the ceiling limit and to 
vest the surplus land in the Government 
under Section 45 as amended, there is 
compulsory acquisition of land which 
may be v^d omy if the law provides for 
payment to the land-holder for extinction 
of his interest, the market value of that 
part of the surplus land which is within 
the ceiling limit under the principal Act 
This argument found favour with the 
High Court, In their view the expres- 
sion “law in force” must be “construed 
only in the constitutional sense and not 
in the sense of its actual operativeness”, 
and on that account it must be held that 
“there was a ceiling limit already provid- 
ed by the principal Act as it was Taw in 
force' within the meaning of that expres- 
sion as used in the second proviso to 
Article 31-A”. They proceeded then to 
hold that Section 47 of the Act as amend- 
ed provided for payment of compensa- 
tion at a rate which is less than the mar- 
ket value of the land falling within tiie 
ceiling limit as originally fixed under Act 
16 of 1960, and the guarantee of the se- 
cond proviso to Article 31-A of the Con- 
stitution is on that account infringed. We 
are xmable to accept this process of rea- 
soning. The right to compensation which 
is not less than the market value trader, 
any law providing for the acquisition by 
the State of any land in an estate in the 
personal cultivation of a person is 
guaranteed by the second proviso only 
where the land is within the ceil- 
ing limit applicable to him under 
any law for tiie time being in force. A 
law cannot be said to be in force unless 
it is brought into operation by le^lative 
enactment, or by the exercise or autho- 
rity by a delegate empowered to bring 
it into operation. The tiieory of a statute 
being “in operation in a constitutional 
sense” thou^ it is not in fact in opera- 
tion has, in our judgment, no validity. 



402 S. C. [Prs. 6-10] Orissa State 

6. Again Ch. IV of tihe principal Act 
was repealed by the Amending Act 15 of 
1965. Article 31-A proviso 2 guarantees 
to a person, for compulsory acquisition 
of his land, the right to corripensation 
wliidi is not less than the market value, 
when the land is within the ceiling limit 
applicable to him under a law for the 
time being in force. On the plain words 
of the proviso the law prescribing the 
ceiling limit must be in force at the date 
of acquisition. In the present case the 
law relating to the ceiling limit viz. Ch. 
IV of the principd Act was never made 
operative oy a notification, and was 
repealed by Act 15 of 1965. The celling 
limit under Section 47 of the principm 
Act was on that account inapplicable to 
the land-holders who challenged the vali- 
dity of Section 45 of the amending Act. 

7. The decision of this Court (Sic in?) 
A. Thangal K\mju Mudaliar v. M. Ven- 
kitachalam Potti, (1955) 2 SCR 1196 = 
(AIR 1956 SC ^6) on which the High 
Court relied lends no support to the views 
expressed by them. In that case the 
Travancore State Legislature enacted Act 
14 of 1124 (M. E.) to provide for investi- 
gating cases of evasion of tax. The Act 
was to come into force by Section 1 (8) on 
the date appointed by tie State Govern- 
ment by notification. The States of 
Travancore and Cochin merged on July 
1, 1949 and formed the United State of 
Travancore and Cochin. By Ordinance 
1 of 1124 (M.E.) all existing laws of the 
Travancore State were to continue in 
force in the United State. By a notifi- 
cation the Government of the United State 
brought the Travancore Act 14 of 1124 
(M. E.) into force, and referred cases of 
certain tax-payers for investigation to the 
Commission appointed in that behalf. 
The tax-payers challenged the authority 
of the Commission to investigate the cases. 
They contended that the Travancore Act 
14 of 1124 (M. E.) not being a law in 
force when the United State was formed 
the notification bringing the Act into 
force was ineffective. The Court reject- 
ed that plea. Section 1 (3) of Travancore 
Act 14 of 1124 (M. E.) was existing law 
on July 1, 1949, and continued to remain 
in force by virtue of Ordinance 1 of 1124 
(M. E.). The notification issued in exer- 
cise of the power under Section 1 (3) of 
the Travancore Act 14 of 1124 (M. E.), 
the reference of the cases of the peti- 
tioners, the appointment of the authorised 
ofiBcials and the proceedings under the 
Act could not be questioned because Seo- 


^ Chandrasekhar (Shah J.) A.I.E, 

tion 1 (3) was existing law on July 1, 
1949. 

8 . In A. Thangal Kunju Musaliai's 
case, (1955) 2 SCR 1196 = (AIR 1956 SC 
246) ■ the contention that Travancore Act 
14 of 1124 (M. E.) was not law in force 
until a notification was issued bringing 
into operation the provisions of the Act, 
authorising the appointment of a Com" 
mission, and referring the cases of tax- 
payers to the Commission, was rejected. 
The Court held that Section 1 (3) was in 
operation on July 1, 1949 and the power 
to bring into force the provisions of the 
Travancore Act was exercisable by the 
successor State. It was not held that the 
other provisions of the Act were in force 
even before an appropriate notification 
was issued. In the case in hand Sec- 
tion 1 (3) of the principal Act was in 
force, but Ch. IV of the Act was not 
brought into force. The argument that 
provisions of the Act which by a notifica- 
tion could have been but were not 
brou^t into force, must stiU be deemed 
to be law in force, derives no support 
from the case relied upon. 

9. Section 1 (3) of Act 16 of I960 
is imdoubtedly a law in force, but until 
the power is exercised by the State Gov- 
ernment to issue an appropriate notifica- 
tion, the provisions of Ch. TV could not 
be deemed to be law in force, and since 
no notification was issued before Ch. Iv 
of the principal Act was repealed, there 
was no ceiling limit applicable to the 
landholders under any law for the timo 
being in force which attracted the appli- 
cation of the second proviso to Arti- 
cle 31-A. 

10. The appeals must, therefore, be 
allowed, and the order passed by the 
High Court declaring Ch. IV of Act IS 
of 1965- amending Act 16 of 1960 ultra 
vires, be set aside. The State wiU get 
its costs in this Court from the respon- 
dents. There will be one hearing fee. 
There will be no order as to costs in 
the High Court 

Appeals allowed. 
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Am 1970 SUPREME COURT 403 
(V 57 C 88) 

(From Andhra Pradesh)* 

J. C. SHAH. AND G. K MITTER, JJ- 
Maganti Subrahroanyam (dead) by his 
Legal Representative, Appellants v. The 
State of Andhra Pradesh, Respondent. 

Civil Appeal No. 614 of 1966, D/- 17- 
4-1969. 

(A) Tenancy Laws — Andhra Pradesh 
(Andhra Area) Estates Conunxmal, Forest 
and Private Lands (Prohibition of Aliena- 
tion) Act (14 of 1947), Pre. and Section 4 
— Madras Estates (Abolition and Conver- 
sion info Ryotwari) Act (26 of 1948), Sec- 
tion 63 — Act of 1947 is not a temporary 
Act and is not repealed by Act of 1948. 

The purpose of the Act of 1947 was 
to prohibit the alienation of communal, 
forest and private lands in estates in the 
Province of Madras and the preamble to 
the Act shows -that it was enacted to 
prevent indiscriminate alienation of com- 
munal, forest and private lands in estates 
in the Province of Madras pending the 
enactment of le^lation for acquiring the 
interests of land-holders in such estates 
and introducing ryotwari settlement there- 
in. No fixed dmration of the Act was 
specified and it is impossible to hold that 
merely because of the above preamble 
the Act became a temporary Act. In the 
absence of express words to that effect 
or necessary implication, it could not, 
therefore, be contended that with the en- 
actment of the repeal of the Permanent 
Settlement by the Act of 1948 which also 
provided for the acquisition of the rights 
of land-holders in permanently setfled 
estates, ihe Act of 1947 stood repealed. 

(Para 4) 

It does not stand to reason to hold that 
the alienation of large blocks of land 
which were rendered void under the Act 
of 1947 became good by reason of the 
passing of ihe later Act of 1948. Sec- 
tion 63 of the Act of 1948 in terms is 
only prospective and it does not seek to 
impeach any transaction which was ef- 
fected before the Act and was not ap- 
plicable to transactions anterior to the 
Act. By virtue of Section 8 (f) of Madras 
General Clauses Act (1 of 1891) even if 
there was a repeal, any investigation start- 
ed before the repeal would have to be 
continued and legal proceedings under 

«(Civil Revn. Petn. No. 966 of 1962, D/- 
24-S-1965— A. P.) 
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the Act could be prosecuted as if the re- 
pealing Act had not been passed, 

(Paras 4, 5,) 

(B) Tenancy Laws — Andtoa Pradesh 
(Andhra Area) Estates Communal, Forest 
and Private Lands (Prohibition of Aliena- 
tion) Act (14 of 1947) Section 2 (b) — 
^‘Forest Land” — Inclusion of piece of 
land as forest land — Notification of Gov- 
ernment not a pre-requisite. 

The definition of ‘forest land’ in S. 2 0^) 
is an inclusive one and shows that ‘forest 
land’ would include not only waste land 
containing trees, shrubs and pastime lands 
but also any other class of lands declared 
by Government to be forest land. This 
does not mean that before a piece of land 
could be said to be forest land there 
would have to be a notification by the 
Government under the Act. (Para 6) 

(C) Tenancy Laws — Madras Estates 
(Abolition and Conversion into Ryotwari) 
Act (26 of 1948) Section 20 (1) (as^subs- 
tituted by amending Act) (44 of 1936) — 
Question as to whether land is "forest 
land” within Andhra Pradesh (Andhra 
Area) Estates Communal, Forest and Pri- 
vate Lands (Prohibition of Alienation) Act 
(14 of 1947) — District Judge and not Set- 
tlement Officer is competent to adjudicate. 

The origioal Section 20 (1) is substitu- 
ted, for another by Section 9 of ihe 
Madras Estates (AboKtion and Conver- 
sion into Ryotwari) (Amendment) Act, 
1956 which is to be deemed to have come 
into force on April 19, 1949 being the 

date on which the Act of 1948 originally 
came into force. The section as it now 
stands did not confer any jurisdiction on 
the Settlement Officer to determine any 
question as to whether any land was 
“forest land” within tbe meaning of the 
Act (14 of 1947) and consequently the 
adjudication by the District Judge under 
sub-sec. (4) of Sec. 4 of Andhra Pradesh 
(Andhra Area) Estates Communal, Forest 
and Private Lands prohibition of Aliena- 
tion) Act (1947) is quite competent. 

(Para 7) 

Mr. A V. V. Nair, Advocate, for Ap- 
pellants; Mr. P. Ram Reddy, Senior Advo- 
cate, (Mr. B. Parthasaraiiiy, Advocate, 
with him), for Respondent 

Tbe following Judgment of the Court 
was delivered by 

Mll'TEK, J. : — This appeal by special 
. leave is from a common judgment and 
order of ihe Hi^ Court of Madras dis- 
posing of three Revision Applications 
arising out of O. P. No. 95 of 1948 filed 
under Sedion 4 (3) and (4) of die Andhra 
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Pradesh (Andhra Area) Estates Commu- 
nal, Forest and Private Lands (Prohibition 
of Alienation) Act, 1947 (hereinafter call- 
ed the ‘Act’). 

2. The central question in this appeal 
is, whether certain transfers of lands 
alleged to be forest lands made by the 
6th respondent herein become void and 
inoperative under Section 4 of the Act. 
The said respondent who was a big land- 
holder granted a patta to his wife, 7ih 
respondent, for Ac. 100-00 of land on 
November 9, 1944. Another patta was 
similarly granted to the appellant in res- 
pect of Ac. 90-00 of land on November 
25, 1944. On the same day, respondent 
No. 6 granted a third patta for Ac. 200-00 
of land to respondents 2 to 5. The Act 
came into force on October 25, 1947. On 
October 15, 1948 Original petition No. 
95 of 1948 was filed in the District Court 
of Eluru by two ryots for a declaration 
that the alienations were void and did 
not confer any rights on the alienees. 
Thereafter the said petition was split into 
two parts, O. P. 95/1948 being directed 
against respondents 1 to 6 while O. P. 
No. 95-(a) of 1948 was directed against 
die 7th respondent. The petitions were 
disposed of by an order of the District 
Judge dated July 18, 1950 holding that 
lands covered by the pattas were forest 
lands and all the alienations were void 
and inoperative. A Civil Revision Pet- 
tion was filed in the High Court of 
Madras by respondents 1 to 5 against the 
order of the District Judge. This was 
numbered as C. R. P. No. 22 of 1951. 
Respondent No. 7 filed a Miscellaneous 
Petition No. 9534 of 1950 in the High 
Court of Madras. By order dated 6th 
August, 1962 both the petitions were dis- 
missed by a single Judge of- the Madras 
High Court. This order was however 
set aside in a Letters Patent Appeal filed 
by re^ondents 1 to 5 ^o. 261 of 1952) 
wherein it was held that the petitioners 
as ryots had no right to maintain the 
etition but reasonable opportunity should 
e given to the State to get transposed 
as the petitioner. The State Government 
thereafter got itself transposed as the 
petitioner. The District Goxnt however 
held that the petition was not maintain,- 
able by reason of the repeal of ^e Act 
by reason of the passing of a subsequent 
Act, XXVI of 1948 styled the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act, 1948, hereinafter referred 
to as the Act of 1948. Against this the 
State Government filed a Revision Peti- 


tion in the High Court of Andhra Pra- 
desh numbering 1555 of 1955. The Hi^ 
Court held that the dismissal of the peti- 
tion on the ground of repeal , of the Ad 
was improper and that the petition should 
be disposed of on the merits and remitted 
the matter to the District Judge. By a 
judgment dated November 30, 1960 the 
District Judge allowed the petition nega- 
tiving the contentions of the respondent 
but holding that the lands were forest 
lands and transfers thereof were void 
The appellant and others filed Civil Revi- 
sion Petitions in the High Court of 
Andhra Pradesh which were disposed of 
and dismissed by a common jud^ent 
dated August 24, 1965. Hence this ap- 
peal. 

S. The points urged before us by 
learned counsel for ine appellant wera* 
(1) The Act applied only to lands which 
were admittedly forest lands and the ope- 
ration thereof could not be extended to 
lands in respect of which there was a dis- 
pute as to the nature thereof. It 
argued that any such dispute could only 
be decided by the Settlement Officer 
not by the District Judge. (2) The Act 
was a temporary Act and aU proceedings 
thereunder came to an end with the re- 
peal of the Act; and (3) A notification by 
die State Government describing the land 
as forest land was an essential pre-reqni- 
site to the application of the Act. 

4. The purpose of the Act was to pro- 
hibit the Venation of communal, forest 
and private lands in estates in the 
vince of Madras and the preamble to the 
Act shows that it was enacted to prevent 
indisciinmate alienation of communri, 
forest and private lands in estates in the 
Province of Madras pending the enact- 
ment of legislation for acquiring the 
rests of land-holders in such estates and 
introducing ryotwari settlement therein. 
No fixed duration of the Act was speci- 
fied and it is impossible to hold that 
merely because of the above preai^® 
the Act became a temporary Act. The 
definition of ‘forest land’ is given in Sec- 
tion 2 (b) of the Act reading: 

“forest land” includes any waste land 
containing trees and shrubs, pasture land 
and any other class of land declared by 
the State Government to be forest land 
by notification in the Fort St, Georgs 
Gazette; , 

Sub-section (1) of Section 3 prohibited 
landholders fiom selling, mortgaging! 
converting into ryoti land, leasing ot 
otherwise assigning or alienating sny 
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communal or forest land in an estate 
without the previous sanction of the Dis- 
trict Collector, on or after the date on 
which the Ordinance which preceded the 
Act came into force, namely, the 27th 
June, 1947. Section 4 (1) provided that: 

"Any transaction of the nature prohi- 
bited by Section 3 which took place in 
the case of any communal or forest land, - 
on of after the 31st day of October 1939 

sh^ be void and inoperative and 

shall not confer or take away, or be 
deemed to have conferred or taken away, 
any right whatever on or from any parly, 

to the transaction: 

« , « « « ■ 

This sub-section had a proviso with seve- 
ral clauses. Our attention was drawn to 
Clauses (iii), (iv) and (v) of the proviso 
but in our opinion none of these provisos 
was applicable to the facts of tiie case 
so as to exclude the operation of sub^ 
section (1) of Section 4. Under sub-sec- 
tion (3) of Section 4. 

“If any dispute arises as to the validity 
of the' claim of any person to any land 
under clauses (i) to of the proviso to 
sub-section (1), it shall be open to such 
person or to any other person interested 
in the transaction or to the State Gov- 
ernment, to apply to the District Judge 
of the district in which the land is situa- 
ted, for a decision as to the validity of 
such claim.” 

Under sub-section (4) the District Judge 
to whom such application is made was 
to decide whether the claim to the land 
was valid or not after mving notice to 
all persons concerned and where the ap- 
plication was not made by the State Gov- 
ernment, to the Government itself, and 
his decision was to be final. Madras Act 
XXVI of 1948 was passed on April 19, 
1949 being an Act to provide for the re- 
peal of the Permanent Settlement, the 
acquisition of the rights of land-holders 
in permanently settled and certain other 
estates in the Province of Madras, and 
the introduction of ryotwari settlement in 
such estates. Apparently because of the 
preamble to the Act it was contended 
that with the enactment of the repeal of 
the Permanent Settlement by the Act of 
1948 which also provided for the acqui- 
sition of the rights of land-holders in pert 
manently settled estates, die -Act stood 
repealed. We fail to see how because 
of die preamble to the Act it can be said 
that it stood repealed by the enactment 
of the later Act unless there were express 
words to that effect or unless there was 


necessary implication. It does not stand 
to reason to hold that the ahenatibn of 
large blocI<s of land which were rendered 
void under the Act became good by rea- 
son of die passing of the later Act. Our 
attention was drawn to Section 63 of the^ 
later Act which provided that: 

"If any question arises whether any 
land in an estate is a forest or is situated 
in a forest, or as to tihe hmits of a forest, 
it shall be determined by the Setdement 
Officer, subject to an appeal to the Direc- 
tor within such time as may be pres^ 
cribed and also to revision by the Board 
of Revenue.” 

In terms the section was only prospec- 
tive and it did not seek to impeach any 
transaction which was effected before the 
Act and was not applicable to transactions 
anterior to the Act. In our opinion Sec- 
tion 56 (1) of the later Act to which our 
attention was drawn by the learned coun- 
sel does not fall for consideration in this 
case and the, disputes covered by that sec- 
tion do not embrace the question before 
us. 

5. Madras General Clauses Act, 1 of 
1891 deals with the effect of repeals of 
statutes. Section 8 sub-section {£) there- 
of provides that: 

"Where any Act, to which this Chapter 
applies, repeals any other enactment, then 
the repeal shall not — 

(a) to (c) * * 

(f) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, fine, 
penalty, forfeiture or punishment as afore- 
said; and any such investigation, legal 
proceeding or remedy may be instituted, 
continued or enforced, and any such fine, 
penalty, forfeiture or punishment may be 
imposed, as if the repealing Act had not 
been passed.” 

This shows that even if there was a re- 
peal any investigation started before the 
repeal would have to be continued and 
legal proceedings under the Act could be 
prosecuted as if the repealing Act had 
not been passed. 

6. There is also no force in the con- 
tention that unless there was a notifica- 
tion under Section 2 (b) of the Act de- 
claring a particular land to be forest 
land, the applicability of the Act would 
be excluded. The definition of ‘forest f 
land' in that section is an inclusive one 
and shows that ‘forest land’ would in- 
clude not only waste land containing trees, 
shrubs and pasture lands but also any 
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other class of lands declared by Govern- 
ment to be forest land. This does not 
mean that before a piece of land could 
be said to be forest land there would 
have to be a notification by the Govem- 
Jment imder the Act. 

7. Lastly, cotmsel contended that sub- 
section (1) of Section 20 of the later Act 
as originally enacted applies to forest 
lands and therefore the later Act became 
applicable thereto. The original section 
was however substituted, for another by 
Section 9 of the Madras Estates (Abolition 
and Conversion into Ryotwari) (Amend- 
ment) Act, 1956 which was to be deem- 
ed to have come into force on April 19, 
1949 being the date on which the Act 
of 1948 originally came into force. The 
section as it now stands did not confer 
any jurisdiction on the Settlement Officer 
to determine any question as to whether 
any land was forest land within the mean- 
ing of the Act and consequently the ad- 
judication by the District Judge under 
sub-section (4) of Section 4 was quite 
competent. Accordingly we dismiss the 
appeal, but do not t^k it necessary to 
m^e any order for costs relating there- 
to. 

Appeal dismissed. 

p 

Am 1970 SUPREME COURT 406 
(V 57 C 89) 

(From Gujarat)* 

J. C. SHAH AND G. K. MITTER, JJ. 

Baldevdas Shivlal and another. Appel- 
lants V. Filmistan Distributors (India) Pvt. 
Ltd. and others. Respondents. 

CivU. Appeal No. 1940 of 1967, D/- 
29-4-1969. 

(A) Civil P. C. (1908), Sections 115, and 
11 — Order of trial Court overruling ob- 
jection to question put to witness of 
party as to legal relationship arising out 
of certain agreement — Question held 
not barred, since previous consent decree 
had not decided the same — Revision 
against order — High Court cotild not 
give finding on question of res judicata 
when trial court had not decided the 
Sssue. Civil Revn. Appln. No. 328 ot 
1967, D/- 27-4-1967 (Guj), Reversed. 

A consent decree does not operate as 
res judicata, because a consent decree is 

•(Civil Revn. Appln. No 828 of 1967, D/- 

27-4-1967— Guj.) 
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merely ihe record of a contract between 
the parties to a suit, to which is super- 
added the seal of the Court. A matter 
in contest in a suit may operate as res 
judicata only if there is an adjudication 
oy the Court; the terms of Section 11 of 
the Code leave no scope for a contr^ 
view. It is for the trial Court in the first 
instance to decide that question and there- 
after the High Court can if the matter - 
were brought before it by way of appeal 
or in exercise of its revisional jurisdiction 
decide that question. Where the trial 
court gave no decision on the question 
of res judicata but decided that a ques- 
tion seeking information about true rela- 
tionship of the parties arising out of cer- 
tain agreement, could be put to a \vi^ 
ness of a party, since it was not decided 
in a previous consent decree between the 
parties, in the revision against the deci- 
sion Ae High Court has no jurisdiction 
to decide the issue of res judicata. The 
High Court cannot decide matters on 
which no decision was recorded by tie 
trial court and which could not be decid- 
ed by trial court tmtil the parties had 
opportunity of leading evidence thereon- 
Civ. Revn. Appln. No. 328 of 1967, D/- 27- 
4-1967 (Guj), Reversed. (Paras 8, 9) 

OB) Civil P. C. (1908), Section 115 - 
Case decided ■ — Trial Court overruling 
objection to a certain question put to wt- 
ness — Not a case decided. 

The expression “case” is not limited in 
its import to the entirety of the mattel 
in dispute in an action. The expression 
'case’ is a word of comprehensive import; 
it includes a civil proceedings and is not 
restricted by anything contained in Sec^ 
tion 115 of the Code to the entirety oi 
the proceeding in a civil court. To inter- 
pret the expression 'case’ as an entire pro- 
ceeding only and not a part of the pro' 
ceeding imposes an imwarranted restric- 
tion on the exercise of powers of super- 
intendence and may result in certain 
cases in denying relief to the aggrieved 
litigant where it is most needed and may 
result in the perpetration of gross in- 
justice. But every order of the court in 
the course of a suit does not amount to 
a case decided. A case may be said to be 
decided, if the Court adjudicates for th® 
purposes of the suit some right or obli- 
gation of the parties in controversy; every 
order in the suit cannot be regarded ss 
a 'case decided’ within the meaning of 
Section 115. By overruling an objection 
to a question put to a vritness and allow- 
ing the question to be put, no case 
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decided. AIR 1964 SC 497, Ref. 

(Para 10) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SG 497 (V 51) = 

(1964) 4 SCR 409, Major S. S. 

Kharma v. Brig. F. J. Dhillon . 10 

Mr. S. T. Desai, Senior Advocate (Mr. 

I. N. Shroff, Advocate, with him), for Ap- 
pellants; Mr. M. P. Amin, Senior Advo- 
cate (M/s. P. M. Amin; P. N. Duda, 
Advocates and Mr. J. B. Dadachanji, 
Advocate of M/s. J. B. Dadachanji and 
Co. with him), for Respondent No. 1; Mr. 
R, P, Kapur, Advocate, for Respondents 
Nos. 2 and 3. 

The following Judgment of the Court 
Svas delivered by 

SHAH, J.: By insistence upon proce- 
dural wrangling in a comparatively simple 
suit pending in the Court of Small Causes 
at Ahmedabad the parties have effective- 
ly prevented all progress in the suit dur- 
ing the last six years. 

2. A building in the town of Ahmeda- 
bad used as a cinematograph theatre be- 
longed originally to Messrs. Popatlal 
Punjabhai. In proceedings in insolvency, 
receivers were appointed of the estate of 
the owners and on August 19, 1954, the 
receivers granted a lease of the theatre 
on certain terms and conditions to two 
persons, Raval and Faraqui. By an agree- 
ment dated November 27, 1954, between 
Raval and Faraqui on the one hand and 
Messrs. Filmistan Distributors (India) Pri- 
vate Ltd. — hereinafter called ‘Filmistan* 
— on the other hand, right to exhibit cine- 
matograph films was granted to the latter 
on certain terms and conditions. “Filmi- 
stan” instituted suit No. 149 of 1960 in 
the Court of the Civil Judge (Senior Divi- 
sion) at Ahmedabad against Raval and 
Faraqui and two other persons claiming 
a dedaration that it was entitled pursu- 
ant to the agreement dated November 27, 
1954, to e^bit motion pictures in the 
theatre. By an order dated December 1, 
1960 the suit was disposed of as compro- 
mised. It was inter alia a^eed that 
Raval and Faraqui were bound and liable 
to allow Filmistan to exercise its “exhi- 
bition rights” in' the theatre; that Raval 
and Faraqui, their servants and agents 
were not to have any , right to exhibit any 
picture in contravention of the terms and 
conditions of the agreement dated Novem- 
ber 27, 1954; and that Raval and Faraqui 
shaR “execute and register” an agreement 
in writing incorporating ^e said 


agreement with the variation as to rental 
pursuant to this agreement, a fresh agree- 
ment was executed on December 1, 1960. 
On September 1, 1963, Filmistan filed suit 
No. 1465 of 1963 in the Court of Small 
Causes at Ahmedabad, inter alia, for a 
declaration that a sub-lessee or as lessee 
under law it was entitled to obtain and 
remain in possession of the theatre and 
to, exhibit cinemato^aph films and to 
hold “entertainment performances” etc. in 
the theatre, and that one Shabeer Hussain 
Khan Tejabwala had no right, title or 
interest in the theatre, that the defen- 
dants in the suit be ordered to hand over 
vacant and peaceful possession of the 
theatre, and the defendants, their ser- 
vants and agents be restrained by an in- 
junction from interfering directly or in- 
directly with its ri^ts to obtain and re- 
main in possession of the theatre or any 
part thereof and to exercise its right of 
exhibiting “motion pictures” and enter- 
tainment performances etc. This suit was 
filed against the receivers in insolvency 
of the owners of the theatre, against Ravm 
and Faraqui, against Tejabwala and also 
against Baldevdas Shivlal who claimed to 
be the owner of the theatre. The suit 
was based on the claim by Filmistan as 
lessees or sub-lessees of the theatre and 
was exclusively triable by the Court of 
Small Causes by virtue of Section 28 of 
the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. Three 
sets of written statements were filed 
against the claim made by Filmistan but 
no reference need be made thereto, since 
at this stage in deciding this appeal the 
merits of the pleas raised by the defen- 
dants are not relevant. After issues were 
raised on June 20, 1966, the plaint was 
amended and additional written state- 
ments were filed by the defendants. The 
learned Judge was then requested to 
frame three additional issues in view of 
the .amended pleadings: the issues were; 

“11. Whether in view of the said con- 
sent decree in suit No. 149 of 1960 defen- 
dants Nos. 5 and 6 are debarred on prin- 
ciples of res judicata from agitating the 
question that the said document dated 
November 27, 1954 as confirmed by their 
letter dated January 31, 1955 and further 
confirmed by document dated Decem- 
ber 1, 1960 is not a lease? 

12. Whether in view of the said con- 
sent decree defendants 5 and 6 are estop- 
ped from contending and leading any evi- 
dence and •putting questions in cross- exa- 
mination of plaintiffs witnesses to show 
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that the said document dated November 
27, 1954 as confirmed by their letter dated 
January 31, 1955 and further confirmed 
Dy document dated December 1, 1960 
is not a lease? 

18. Whether in respect of the terms of 
the said consent decree as also of the 
said document dated November 27, 1954, 
as confirmed by their letter dated Janu- 
ary 31, 1955 and further confirmed by 
document dated December 1, 1960 defen- 
dants Nos. 5 and 6 are debarred from 
leading any evidence of the plaintifiPs 
witnesses in view of Section 92 of the 
Evidence Act? 

In drawing up the additional issues not 
much care was apparently exercised; 
whether a party is entitled to lead evi- 
dence or to put questions in cross-exa- 
mination of the plaintiffs witnesses can- 
not form the subject-matter of an issue. 

3. Filmistan then applied to the Court 
of Small Causes for an order that issues 
Nos. 11, 12 and 13 be tried as preliminary 
issues. The learned Judge observed that 
the issues were not purely of law, that 
in any event the case or any part there- 
of was not likely to be disposed of on 
these issues, and that ordinarily in “ap- 
pealable cases” the Court should, as far 
as possible, decide all the issues together 
and that piecemeal trial might result in 
protracting the litigation. He also ob- 
served that tire issues were not of law 
going to the root of the case and were 
on diat account not capable of being 
decided without recording evidence. 

4. A revision application against thaf 
order was dismissed in limine by the 
High Court of Gujarat. When the case 
reached hearing and the evidence of a 
representative of Filmistan was being re- 
corded counsel for the defendants asked 
in cross-examination the question whefrier 
the “agreement between the plaintiff and 
defendants Nos. 5 and 6 was . a commer- 
cial transaction and w^ ' not a leaseF’ 
The question was objected to by counsel 
appearing for Filmistan. Thereafter ela- 
borate arguments were advanced and the 
Trial Judge passed an order disallowing 
the objection. 

5. The objection to the question raised 
by Filmistan was not that, it related to 
a matter to be decided by the Court and 
on which the opinion of witnesses was 
irrelevant. The objection was raised as 


an attempt to reopen the previous deci- 
sion given by the Trial Judge refusing 
to try issues Nos. 11, 12 and 13 as preli- 
minary issues. Counsel for Filmistan 
contended that an enquiry into the nature 
of the legal relationship arising out of the 
agreement dated December 1, 1960 “was 
barred by the principle of res judicata 
and estoppel under the provisions of Sec- 
tion 92 of the Evidence Act”, since the 
question was already concluded by the 
consent decree in suit No. 149 of 1960. 
The Trial Judge observed that he had 
carefully gone uuough the consent decree 
and the registered agreement dated 
December 1, 1960, and he found that 
the consent decree had not decided that 
the transaction between the parties of 
the year 1954 was in the nature of a 
lease; that in the plaint in the earlier suit 
it was not even averred that the lighfe 
granted were in the nature of leasehold 
rights; that suit No. 149 of 1960 was for 
declaration of the ri^ts of Filmistan to 
exhibit motion pictures in the theatre 
imder the agreement dated November 27, 
1954, and for an injunction restraining 
the defendants from violating the said 
rights of Filmistan under the agreement 
and that the agreement dated December 
1, 1960 was “not plain enou^ to exclude 
the oral evidence of the surrounding cir- 
cumstances and conduct of the parties to 
explain its terms and language.” Accord- 
ingly he held that the question asked in 
cross-examination of the witnesses for 
Filmistan intended to disclosure of the 
siuTounding circumstances and conduct 
of the parties in order to show in what 
manner the language of the document 
was related to the existing facts, could 
not be excluded. The Court -also reject- 
ed the contention that there was any 
bar of estoppel, and held that evidence 
as to the true nature of the transaction 
was not inadmisrible by virtue of Sec- 
tion 92 of the Evidence Act. 

6. Filmistan feeling dissatisfied with 
the order invoked the revisional jurisdic- 
tion of the High Court of Gujarat under 
Section 115 of the Code of Civil Proce- 
dure. The revision petition was enter- 
tained and elaborate arguments were ad- 
vanced at the Bar. The* High Court re- 
ferred to a number of authorities and ob- 
served that the correctness of the find- 
ings of the Trial Court on issues Nos. 12 
and 13 may not be examined in exercis® 
of the powers imder .Section 115 of the 
Code of Civil Procedure. The Court pro- 
ceeded to observe: 
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"The question then arises for considera- 
tion whether in fact the subordinate Court 
has decided the question “res judicata”, 
and that “it is true that the jurisdiction 
of the Court of Small Causes to decide 
disputes between a tenant and his land- 
lord and falling within the purview of 
Section 28 ‘of the Bombay Rent Control 
Act is derived from Section 28 of the said 
Act, but at the same time if an issue is 
in fact barred by res judicata, then -the 
Court , has no jmisdiction on principles of 
res judicata to go into that question or 
to decide that question over again to the 
extent , to which the Court, viz., the trial 
Court in the instant case, proposed to 
■go into diat question and aUow the whole 
question, that was dosed once for ail by 
consent decree of December 1, 1960, to 
be reopened, it is proposing to exercise 
the jurisdiction which is not vested in it 
by law. It is not open to any Comt of 
law to try an issue over again or reopen 
the same if an earlier decision operates 
as res judicata. Once the jurisdiction of 
the Court has been taken away, any pro- 
posal to reopen the question closed by 
the earlier decision would be exercise of 
jurisdiction which is not vested in the 
Court by law and to that extent the deci- 
sion would become revisable, even if it 
is the decision as to the res judicata of 
an issue”, 
and conduded: 

"It is not open to me in revision at this 
I stage to express any opinion about the 
I ri^ts and contentions of the parties with 
reference to the agreement of December 
1, 1960. But the only thing that can be 
said is that so far as the agreement of 
November 27, 1954, is concerned, it must 
be held, in view of the consent decree of 
December 1, 1960, that that document of 
November 27, 1954, created a lease 
X X x” 

The consent decree must be held to 
create a bar of res judicata as far as the 
question of document of November 27, 
1954, creating a lease is concerned. The 
learned Judge will not proceed with the 
trial”. 

By Section 115 of the Code of Civil Pro- 
cedure the High Court is invested with 
power to call for the record of any case 
decided by any Court subordinate to such 
High Court and in which no appeal lies 
thereto, if such subordinate court appears 
— (a) to have exercised a jurisdiction not 
vested in it by law, or to have failed 
to exercise a jurisdiction so vested, or (c) 
to have acted in the exercise of its juris- 


diction illegally or with material irregu-. 
Jarity, and to make such order in the case 
as it thinks fit. Exercise of the power is 
broadly subject to three important condi- 
tions (1) that the decision must be of a 
Court subordinate to the High Courtj (2) 
that there must be a case which has been 
decided by the subordinate Court; and 
(8) (hat the subordinate Court must ap- 
pear to have ■ exercised jurisdiction not 
vested in it by law or to have f^ed to 
exercise a jurisdiction so vested, or to 
have acted in the exercise of its jurisdic- 
tion illegally or with material irregularity. 

7. In the present case the Court of 
Small Causes had only, decided that a 
question seeking information about tiae 
true legal relationship arising out of the 
document could be permitted to be put 
to the witnesses for Filmistan. The Court 
gave no finding expressly or by impli- 
cation on the issue of res judicata or any 
other issue. In the view of the Trid 
iCourt the question whether the legal 
relationship arising out of the agreement 
dated December 1, 1960 was in the nature 
ipf a lease or of other character had to be 
decided at the trial and the previous 
judgment being a judgment by consent 
“could not operate as res judicata”, for, 
it was not a decision of the Court, and 
that the consent decree in suit No. 149 
of 1960 had not decided that the agree- 
ment dated March 27, 1954, was of the 
nature of a lease, and that in die plaint 
m that suit it was not even averred that 
it was a lease. 

8. The Trial Judge in overruling the 
objection did not decide any issues at the 
stage of recording evidence; he was not 
called upon to decide any issues at tiiat 
stage. The observations made by him 
obviously relate to the arguments advan- 
ced at the Bar and can in no sense be 
regarded even indirectly as a decision on 
any of the issues. But the High Court 
has recorded a finding that the agree- 
ment dated November 27, 1954, created 
a lease and that the consent decree ope- 
rated as res judicata. A consent decree 
(according ?) to the decisions of this 
Court, does not operate as res judicata, 
because a consent decree is merely the 
record of a contract between the parties 
to a smt, to which is superadded the 
seal of the Court. A matter in contest 
in a suit may operate as res judicata only 
if there is an adjudication by the Court: 
the terms of . Section 11 of the Code leave 
no scope for a contrary view. Again itl 
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was for tie Trial Coxirt in the jBrst in- 
stance to decide that question and there- 
after the High Court could if the matter 
were brou^t before it by way of appeal 
or in exercise of its revisional jurisdiction, 
oavG decidGol that quGstion, In our judg- 
ment, the High Court had no jurisdiction 
to record any finding on the issue of res 
judicata in a revision application filed 
ag^st an order refusing to uphold an 
objection to certain question asked to a 
witness under examination. 


V. India Discount Co. AIR 

suit We trust that the suit will be taken 
up e^ly for hearing and diqiosed of ex- 
peditiously. We recommend that tie 
form of the issues Nos. 11, 12 and 13 will 
be rectified by the learned Trial Court, 
12. -Filmistan will pay the costs of the 
appeal in the Court and in the High 
Court 

Appeal ^owed. 


9. The ^e nature of the order 
brought before the High Court and the 
dimensions of the dispute covered there- 
by apparently got blurred and the High 
proceeded to decide matters on 
which no decision was till then recorded 
by the Trial Court, and which could not 
High Court until the 
parties had opportunity of leading evi- 
dence thereon. 


AIR 1970 SUPREME COURT 410 
(V 57 C 90) 

(From Calcutta: AIR 1967 Cal 475) 

J. C. SHAH, Ag. C. J., V. RAMASWAMI 
AND A, N. GROVER, JJ. 

The Commissioner of Income-tax, West 
Bengal I, Appellant v. India 'Discount 
Co., Ltd., Respondent. 

Civil Appeal No. 2115 of 1968, !>/- 7-8- 


10. It may also be observed that by 
ordermg that a question may properly be 
put to a witness who was being examin- 
ed, no case was decided by the Trial 
Court. _ The expression "case” is not limit- 
ed m its import to the entirety of the 
matter in dispute in an action. This 
Court observed in Major S. S. Khanna v. 

1904 SC 497) that the expression 
case IS a word of comprehensive import: 
it mcludes a civil proceeding and is not 
restricted by anything contained in S. 115 
or the Code to the entirety of the pro- 
ceeding in a civil Court. To interpret 
the expression 'case” as an entire pro- 
cee^g only and not a part of the pro- 
ceeding imposes an imwarranted restric- 
tion on the exercise of powers of supeiin- 
endence and may result in certain cases ■ 
m denymg relief to the aggrieved litigant 
most needed and may result 
m the perpetration of gross injustice. But 
It was not decided in Major S. S. Khan- 

SC 497) (supra) that every order of 'the 
Court in the course of a suit amounts to 
a case decided. A case may be said to 
he decided, if the Court adjudicates for 
the pu^oses of the suit some right or 
obhgation of the parties in controversy 
every order m the suit cannot be regard- 
ed as a case decided within the meming 
cedme^°^ 115 o£ the Code of Civil Pro- 

11. The order passed by the Frigh 

Trial Court is 
directed to proceed and dispose of the 


income-tax Act (1922), Secs. 10, 12 - 
Assesses, a private lifted Company 
whose business inter alia is to deal with 
shares and securities — Assesses pur- 
chasing shares of a Company from a share 
broker — Shares sold with arrear divi- 
dends declared long ago but not claimed 
by previous owners — Amount of arrear 
mvidends received by the assesses — 
Amount cannot be treated as income 
liable to tax either under Section 10 or 
^er Section 12. AIR 1967 Cal 475, 
Affirmed. 

Where an assesses, a private limited 
cornpmy whose business inter aha is to 
tmal in shares and securities, purchases 
shares of a Company from a share bro- 
Ker and it is evident by the letter from 
sh^e broker that the .shares have' been 
sold with arrear dividends — dividends 
decided long ago but not claimed by 
previous owners of the shares — then the 
arrear dividends amount received by the 
^sessee cannot be treated as income lia* 
Die to tax either as profit under Sec. 10 
dividend under Section 12. 

The arrear dividends, being the income 
ot vendor, i.e., the registered share hol- 
ders, are not claimable by the purchaser 
(assessee) by virtue of bis right as such 
pmen^er md cannot become his income 
irom the shares. He is to get the same 
^cause the vendor has contracted to pass 
the arrear dividends on to him. The 
existence or a contract binding the ven- 
dors to ni^e over to the purchaser the 
arrear dividends clearly i mplies that the 
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price paid by tibe purchaser is not only 
tor the value o£ the share scrips but also 
for the sum which is going to be realis- 
ed in the form of arrear dividends by the 
purchaser. What the assessee acquires in 
the form of share scrip represents its 
stock-in-trade, which consists of the shares 
and the dividends potential which has to 
be realised. In such case it is manifest 
that the assessee pays the purchase consi- 
deration not only for the share scrips but 
also for the arrear dividends which is in- 
extricably connected with the purchase of 
the share scrips. Hence the arrear divi- 
dends amount is not income which can be 
assessed in the hands of the assessee, AIR 
1967 Cal 475, Affirmed. (Paras 3, 4) 
Merely by the fact that the assessee 
erroneously credited the receipt to the 

E rofit and loss account the receipt cannot 
ecome the income of the assessee. (19621 
46 ITR 144 (SC), Relied on. (Para 4) 
Cases Referred: Chronological Paras 
(1962) 46 ITR 144 (SC), Commr. of 
I. T., Bombay v. Shoorji VaUabh- 
das & Co. 4 

Mr. B. Sen Senior Advocate, (M/s. S. A. 
L. Narayana Rao, R. N. Sachthey and B. 
D. Sharma, Advocates with him), for Ap- 
pellant; Mr. S. Mitra, Senior Advocate, 
(Mr. P. K. Mukherjee, Advocate, with 
him), for Respondent 

The following Judgment of the Court 
was delivered by 

RAMASWAN^ J.: — The respondent is 
a private limited company (hereinafter 
referred to as the assessee). The appeal 
relates to the assessment year 1936-57 for 
which the previous year is the year ending 
September 30, 1955. The business of the 
assessee was to deal with shares and secu- 
rities. On September 30, 1934 the asses- 
see purchased 11,900 shares of Kedamath 
Jute Manufacturing Co. Ltd., in two lots, 
one at the rate of Rs. 9-8-0 per share 
and &e other at Rs. 9-4-0 per share from 
one Beharilal Nathani, Share broker, for 
a total consideration of Rs. 1,12,575. \^en 
the assessee purchased the said shares a 
large amount of dividends was in arrear 
as the previous owners had not claimed 
the dividends declared between 1936 and 
1945, although a large part of the divi- 
dends on the said shares in respect of 
the years 1945 to 1934 had been collect- 
ed by the previous owners of the said 
shares. A letter addressed by Beharilal 
Nathani to the assessee bearing the date 
September 30, 1954 goes to show that the 
shares had been "sold with arrear divi- 
dends”. It is admitted that the dividends 
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which had been declared between the 
ears 1938 and 1945 and were received 
y the assessee during the accounting 
period amounted to Rs. 43,925. The as- 
sessee first credited this sum to the profit 
and loss appropriation account and there- 
after transferred the same to a reserve 
fond in the accoimting year ending Sep- 
tember 30, 1955. No adjustment was 
made in the share purchase account on 
account of the receipt of dividend. The 
value of the shares which represented the 
stock-in-trade of the assessee remained 
the same both in the opening and the 
closing stocks. Before the Income-tax 
Officer it was contended on behalf of the 
assessee that as the arrear dividends per- 
tained to the years 1936 to 1945 the 
arrear dividend received by the assessee 
was not in the nature of income liable to 
income-tax as it was merely a realisation 
of capital. The Income-tax Officer rej'ect- 
ed die contention of the assessee and 
treated the amount of arrear dividend as 
the business income of the assessee liable 
to tax. On appeal by the assessee the Ap- 
pellate Assistant Commissioner of Income- 
tax examined the question whether the 
amount of Rs. 43,925 should be treated as 
dividend and should, therefore, be assess- 
ed under Section 12 of the Indian Income- 
tax Act, 1922 (hereinafter referred to as 
the Act) or whether it should be treated 
as profits and gains of business arising to 
the assessee and taxed imder Section 10 
of the Act. He however, held that the 
amount could not be regarded as ‘divi- 
dend' as the assessee was not the register- 
ed shareholder in the years for which the 
arrear dividends were declared. But he 
held that since the shares were purchas- 
ed by the assessee with the knowledge 
that it would be entitled to receive the 
arrear dividends which represented profits 
arising on the acquisition of such shares, 
the assessee could be deemed to have en- 
tered into a scheme of profit making, an 
adventure in the nature of trade. The 
assessee brought a second appeal to the 
Appellate Tribunal but the appeal was dis- 
missed, The Appellate Tribunal confirm- 
ed the findings by the Income-tax autho- 
rities and held that the assessee acquired 
the shares on which the arrear dividends 
were received in the course of its share- 
dealing business and that the sum of 
Rs. 43,925 so received by the assessee 
formed an integral part of its income 
arising from business which was liable to 
tax. At the instance of the assessee the 
Appellate Tribunal stated a case to the 
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High Court on the following question of 
law: 

“Whether on the facts and in the cir- 
cumstances of the case the sum of Rupees 
43,925 received by the assessee represent- 
ed business income arising under Sec. 10 
from an adventure in the nature of trade 
or it was a dividend within the meaning 
of Section 12 of the Income-tax Act?” 

•After looking into the statement of case 
and also the application of the assessee 
imder Section 66 (1) of the Act the Hi^ 
Court held that the question , which the 
Tribrmal had referred did not correctly 
and accurately describe the stand and 
contention taken by the assessee throu^- 
out which was that no part of the arrear 
dividends received by the assessee was 
income at all liable to tax. The High 
Court thereafter addressed itself , to the 
real issue betewen the parties and ulti- 
mately held that the amount of Rs. 43,925 
was not liable to tax. This appeal is 
brought on behalf of the Commissioner of 
Income-tax against the judgment of the 
High Court dated January 6, 1965 by a 
certificate granted under Section 66A (2) 
of the Act. 

2. It is necessary that the question re- 
ferred to by the High Court should be 
reframed in the following manner in order 
to bring out the real point in controversy 
between the parties: 

“Whether in the facts and drcumstan- 
ces of the case the assessee had piuchas- 
ed the arrears of dividend? If so whe- 
ther the said smn of Rs. 43,925 could at 
all be assessed either as dividend or as 
profitF’ 

3. It is manifest that dividends dec- 
lared by Kedamath Jute Manufacturing 
Co., between the years 1936 and 1945 
were the property of the persons whose 
names stood on the share register on the 
relevant dates. When a company declares 
dividend the same can only be paid to 
tbe person who is then tiie registered 
holder. A ptuchaser of shares becomes 
entitled to aU dividends declared since 
his purchase but not before. If the pur- 
chase is made on the eve of declaration 
of - dividend but the ptuchaser does not 
get his name mutated in the records of 
me company in time to have the divi-' 
dend-wanrant issued in his own name he 
is entitled to call upon his vendor to 
make over the dividend to him if and 
when received. It is well settled that 
after a sale of the shares and so long as 
the purchaser does not get his name 

^ registered, the vendor is for certain pur- 


poses considered a trustee for the ptu- 
chaser- of the rights attaching to the shares 
or accruing thereon, including the voting 
rights. In the present case there was a 
contract between the assessee and the re- 
gistered shareholders to sell the shares 
to the assessee with arrear dividends. In 
other words the assessee entered into the 
contract with &e registered shareholders 
not only to purchase share scrips but die 
dividends which had been declared but 
not collected by him or paid over to 
shareholders. As the dividends had been' 
declared long ago there was no uncertain- 
ty as to the exact amount receivable in 
respect of them. It is, therefore, dear 
that both the purchaser and the vendor 
knew exactly what sum of money would 
come to the vendor by way of such divi- 
dend. In other words the purchase con- 
sideration included the amount of the 
arrear dividends and as the dividends had 
been declared long ago there was no un- 
certainty as to the exact amount receiv- 
able in respect of Ihem. The existence of 
a contract binding the vendors to make 
over to the purchaser the arrear dividends 
clearly implied that the price paid by the 
piuchaser was not only for the value of 
the share scrips but also for the sum of 
Rs. 48,925 which was going to be realised 
in the form of arrear dividends by the pur- 
chaser. The High Court held upon an 
examination of the evidence that such an 
arrangement implied that the value of 
Rs. 9-8-0 and Rs. 9-4-0 per share as settl- 
led into the brokers biUs was not the real 
value of the share scrips alone but also in- 
cluded the element of the arrear dividends 
agreed to be receivable by the purchaser. 
The legal position, therefore, is that the 
arrear dividends were not daimable by 
the purchaser by virtue of his right as 
such purchaser and could not become his 
income from the shares. He was to get 
the same because the vendor had con- 
tracted to pass the arrear dividends on to 
him. They were the income of the ven- 
dors, i.e., the registered holders but they 
could not become the income of the pur- 
chaser. In fact the assessee had purchas- 
ed the amount of arrear di'vidends for a 
price which was included in the total' 
consideration of Rs. 1,12,575. What the 
assessee acquired in the form of share 
scrips represented its stock-in-trade, which 
consisted of the shares and the dividends 
potential which had to be realised. In 
this state of facts it is manifest that the 
assessee paid the amount of Rs. 1,12,576 
not only for the share scrips but also for 



1970 


Hargovind v. Aziz Ahmad (Grover J.) [Prs. 3-5] S. C. 413 


the arrear dividends which was inextri- 
cably connected with the purchase of &e 
share scrips. In our opinion the High 
Court rightly held that the amount of 
Rs. 43,9^ was not income which could 
be assessed in the hands of the assessee. 

4. It was said that the assessee had 
itself credited the amount of Rs. 43,925 
to the profit and loss appropriation ac- 
count and thereafter transferred the same 
to a reserve fund in the accountiag year 
ending September 30, 1966. No adjust- 
ment was made in the share purchase ac- 
count on account of the receipt of divi- 
dend. But it is well established that a 
receipt which in law cannot be regarded 
as income caimot become so nierely be- 
cause the assessee erroneously credited it 
to the profit and loss account. (See Com- 
missioner of Lacome-tax Bombay City I V. 
M/s. Shoorji VaUabhadas and Co., (1962) 
46 ITR 144 (SC).) The assessee’s case, 
had all along been that the amount of 
arrear dividends received could not be 
treated as income of the assessee liable 
to tax for the assessment year 1956-57. As 
we have already shown the consideration 
paid by the assessee was rfven not only 
for the shares but also for jmare dividends 
amounting to Rs. 43,925 and the amount 
of Rs. 1,12,575 was paid not only for the 
share scrips but also for the arrear divi- 
dends. In other words there was capital 
purchase by the assessee of the shares 
together with arrear dividends due on the 
shares for the years 1936 to 1945. It is 
therefore not possible to treat the pay- 
ment of Rs. 43,925 as income liable to 
tax either as profit imder Section 10 of 
the Act or as dividend imder Section 12 
of the Act. 

5. For the reasons expressed we hold 
that there is no merit in this appeal. It 
is accordin^y dismissed with costs. 

Appeal dismissed. 
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Administration of Evacuee Property Act 
(31 of 1950), Sections 40 and 2 (d) — Ad- 
ministration of Evacuee Property Ordi-' 
nance (27 of 1949), Sections 38, 39 and 2 
(d) — Vendor becoming evacuee after 
transfer of his property without executing 
sale deed — Confirmation of custodian 
for transfer not obtained — Transfer in- 
effective even if property had not been 
declared as evacuee property — Deere® 
for specific performance passed on basis 
of award between vendor and vendee 
cannot be executed. 

Under Section 38 (1) of the Central 
Ordinance 27 of 1949 as well as under 
Section 40 (1) of Central Act 31 of 1950 
transfer of property was ineffective un- 
less confirmed by the Custodian even if it 
was made by a person who became an 
evacuee after the date of the transfer. It 
was not necessary that the property should 
have been declared or notified to be eva- 
cuee property before the aforesaid pro- 
visions were attracted. Under Section 40 

(1) of the Act, the transfer was to be in- 
effective in both eventualities; (1) if the 
transferor became an evacuee within the 
meaning of Section 2 after the transfer or 

(2) ff the transferors property had been 

declared or notified to be evacuee pro- 
perty, (Para 7) 

A entered into an agreement on 16-6-1948 
to sell his properties to B for considera- 
tion already received by him. A dispute 
arising between the parties was referred 
to arbitration and the consequent award 
was made a rule of Court on 30-11-1949 
and a decree in terms of award was pass- 
ed in favour of B. A. migrated to Paldstan 
some -date after 22-11-1949. The Deputy 
Custodian accorded confirmation of the 
transfer on 9-5-1951 but the Additional 
Custodian in exercise of his revisional 
powers suo motu set aside the Order of 
confirmation. On 4-4-1952 B sought to 
execute the award decree but on objec- 
tion by the Custodian it was dismissed on 
ground that Section 17 (i) of the Central 
Act 31 of 1950 created a bar to execution 
of the decree. An appeal to the High 
Court being dismissed, B appealed to the 
Supreme Court by Special leave. 


Hargovind, Appellant v. Aziz Ahmad 
Ehan and another. Respondents. 

Civil Appeal No. 381 of 1965, D/- 8-8- 
1969. 

*(Exa. First Appeal No. 10 of 1954, D/- 
2-5-1961 — AU.) 


Held (1) that as A had migrated to 
Paldstan sometime after 22-11-1949 when 
Central Ordinance 27 of 1949 was in force 
it was highly doubtful whether the Custo- 
dian could take advantage of the provi- 
sions of automatic vesting contained in 
U. P. Ordinance 1 of 1949. AIR 1961 
SC 365, Ref. to. (Para 6) 
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(2) that as A had become an evacuee 
within the definition o£ that term in Sec- 
tion 2 (d) of the Ordinance and the Act, 
it was necessary to obtain the confirma- 
tion of the Additional Custodian for the 
transfer and the same having been 
refused the transfer remained ineflFec- 
tive. Even according to the award 
the confirmation or approval of the Custo- 
dian had to be obtained before the trans- 
fer documents were to be executed and 
completed in accordance with law. It 
was incumbent on B to obtain the con- 
firmation order before he could ask for 
any further steps to be taken by the 
courts in the matter of execution and re- 
gistration of the transfer deed. Under 
Section 39 of the Central Ordinance 27 
of 1949 no document could be register- 
ed of the nature mentioned in Section 38 
unless the Custodian had confirmed the 
transfer. Similar provisions were contain- 
ed in Section 40 of the Central Act 31 of 
1950. The prayer in the execution ap- 
plication that the Court might grant as- 
sistance "by execution of sale deed under 
the enabling para 5 of the Decree” could 
not be entertained or acceded to by the 
Executing Court (Para 7) 

Cases Referred: Chronological ‘Paras 

(1961) AIR 1961 SC 365 (V 48)== 

1961-2 SCR 91, Azimunissa v, Dy. 

Custodian Evacuee Properties B 

(1957) AIR 1957 All 561 (V 44)= 

1957 All LJ 509, Azimunissa y. 

Asst. Custodian B 

Mr. Naunit Lai, Advocate, for Appel- 
lant; Dr. V. A. Seyid Muhammad, Senior 
Advocate (Mr. S. P. Nayar, Advocate, 
with him), for Respondents. 

The following Judgment of the Court 
was delivered by 

GROVER, J.: — This is an appeal by 
special leave from a judgment of the 
Allahabad High Court confirming the 
order of the District Judge dismissing an 
execution application filed by the appel- 
lant. 

2. On Jime 16, 1948 the appellant 

entered into an agreement with Aziz 
Aimed Klian respondent No. 1 for the 
sale of certain properties comprising 
houses and plots in the town of Bareilly. 
The sale consideration of Rs. 1,45,000 was 
stated to have been already paid by the 
appellant to the vendor. Subsequently 
dilutes aroso between the vendor and 
the appellant regarding the completion of 
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the sale. These disputes were referred 
to the arbitration of Shri R. R. Agarwal 
who gave an award on August 80, 1949, 
which was made a rule of the Court on 
November 30, 1949. A decree on the 
basis of the award was granted in favour 
of the appellant. 

3. Sometime after November 22, 1949 
die vendor Aziz Ahmed Khan left India 
for Pakistan. On December 7, 1950 the 
appellant moved the Deputy Custodian 
(Judicial) Meerut Circle for confirmation 
of the transfer under Section 38 of the 
Administration of Evacuee Property Ordi- 
nance, 1949 (Ordinance No. 27 of 1949) 
or under Section 40 of the Administration 
of Evacuee Property Act 1950 (Act 31 of 
1950). On 9th May 1951 the Deputy 
Custodian accorded confirmation. The 
Additional Custodian, however, took suo 
motu action in exercise of his revisional 

i 'urisdiction and set aside the order passed 
)y the Deputy Custodian. On April 4, 
1952 the appellant filed an application for 
execution of the decree passed on the 
basis of the award. On May 10, 1952 

objections were filed on behalf of the Cus- 
todian to the execution. The District 
Judge held that the award made on 
August 30, 1949 could not have the effect 
of transferring the properties as the ap- 
proval of the Collector had not been ob- 
tained under the notification dated July 
29, 1949 which had been issued under 
Section 26 of U. P. Administration of 
Evacuee Property Ordinance No. 1 of 
1949 and that on the date of the decree 
the transfer of properties could not be 
effected unless confirmed by the Custo- 
dian. It was held by him that no interest 
by way of charge in favour of the ap- 
pellant had been created on the proper- 
ties in dispute. He was further of the 
view that Section 17 (1) of the Central 
Act 31 of 1950 created a bar to execution 
of the decree. The execution applica- 
tion was consequently dismissed. 

4. Die appellant filed an appeal to 
the High Court which was dismissed. 
When the appeal came up for hearing be- 
fore this Court on February 22, 1968 it 
was considered expedient to have futher 
findings on certain points. The following 
questions were therefore framed and re- 
zmtted to the High Court for that pur- 
pose. 

(1) The date on which Aziz Ahmed 
Khan migrated to Pakistan. 

(2) Whether the properties of Aziz 
Ahmed Khan vested in the Custodian of 
Evacuee Property under U. P. Ordinance 
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1 of 1949 or Central Ordinance 12 of 
1949 as made applicable to the State of 
U. P. by U. P. Ordinance 20 of 1949 or 
tmder ihe Central. Ordinance 27 of 
1949 or imder Central Act of 1950. 

The High Court remitted these matters to 
the District Judge. His finding on the 
first question was that Aziz Ahmed Khan 
had migrated to Pakistan on some date 
after November 22, 1949. On the second 
question he found that Aziz Ahmed 
Khan’s properties did not vest in the Cus- 
todian of Evacuee Property under any of 
the Ordinances or under the Central Act 
81 of 1950. Certain additional evidence 
was produced before the High Court. 
The High Court expressed agreement 
with, the conclusions of the District Judge 
on both the points. It may be mentioned 
that on certain subsidiary points the 
learned District Judge had ^o found 
that it had not been proved that a valid 
declaration under Section 7 (1) of the 
Central Ordinance 27 of 1949 or 
of the corresponding provision in the Cen- 
tral Act 31 of 1950 was made for declar- 
ing Aziz Ahmed Khan an evacuee. In the 
opinion of the learned Judge such a dec- 
laration was necessary if his properties 
were to be declared evacuee properties. 

5. In view of the findings which have 
been returned by the High Court on the 
points referred, it has been contended on 
behaK of the appellant that there could 
be no bar to the execution of the decree 
which was based on the award. It is 
pointed out that on the conclusions at 
which the High Court has now arrived 
the properties of Aziz Ahmed Khan were 
never declared to be evacuee properties 
either under the Central Ordinance 27 
of 1949 or the Central Act 31 of 1950, 
and they could not vest in the Custodian 
unless they had been declared after ap- 
propriate proceedings. It is urged that 
the decree in favour of the appellant was 
of the nature of a decree passed in a suit 
for specific performance. The Court 
could and should have executed a convey- 
ance in favour of the appellant since Aziz 
Ahmed Khan was no longer available or 
was refusing to do so and the confirma- 
tion of the Custodian cotdd be obtained 
before the registration was effected. Ac- 
cording to the coimsel for the appellant 
the additional Custodian had declined to 
confirm the transfer at tiie previous stage 
because there was no deed of sale or 
transfer. 

6. Coxmsel for the respondent has 
drawn attention to a decision of this Court 


in Azimunissa v. The Deputy Custodian 
Evacuee Properties, District Deoria, 1961- 
2 SCR 91=(AIR 1961 SC 365) in which 
the effect of the declaration of U, P. 
Ordinance 1 of 1949 to be invalid by the 
Coiuts came up for consideration, as also 
of the subsequent evacuee legislation 
namely, Centr^ Ordinance 27 of 1949, 
Centri Act 31 of 1950 and the Adminis- 
tration of Evacuee Property (Amendment) 
Act 1960. It appears to nave been held 
in that case that the property which had 
.Vested under the U, P. Ordinance 1 of 
1949 continued to vest in the Custodian 
notwithstanding the fact that High Court 
of , Allahabad, in Azimunnissa v. As- 
sistant Custodian, AIR 1957 All 561 
held the vesting to be invalid. This was 
the result of the introduction of Section 
8(2-A) in the Central Act of 1950 by the 
Central Amendment Act 1 of 1960. In the 
present case, however, Aziz Ahmed-Khan 
migrated to Pakistan after November 22, 
1949. At that point of time it was Central 
Ordinance 27 of 1949 which was in force. 
It appears highly doubtful that the 
respondent could take advantage of the 
provisions of automatic vesting contain- 
ed in U. P. Ordinance 1 of 1949. 

7. There is, however, a serious hurdle 
in the way of the appellant even when 
the provisions of Central Ordinance 27 
of 1949 or the Central Act 31 of 1950 are 
taken into consideration. Section 38 (1) 
of that Ordinance provided that no trans- 
fer of any right or interest in any pro- 
perty after the 14tih day of August 1947 
by or on behalf of an evacuee or by or on 
behalf of a person who had become an 
evacuee after the date of the transfer 
shall be effective so as to confer any 
rights or remedies on the parties to such 
transfer unless it was confirmed by the 
Custodian. The provisions of Section 40 
of the Central Act 31 of 1950 were simi- 
lar though there was a certain change in 
the language. Sub-section (1) of that sec- 
tion was in the following terms: 

"No transfer made after the 14th day 
of August, 1947, but before the 7th day 
of May 1954, by or on behalf of any per- 
son in any maimer whatsoever of any pro- 
perty belonging to him shall be effective 
so as to confer any rights or remedies in 
respect of the transfer on the parties 
thereto or any person claiming under 
them or either of them, if, at any time 
after the transfer, the transferor becomes 
an evacuee within the meaning of Sec- 
tion 2 or the property of the transferor is 
declared or notified to be evacuee pro- 
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perty within the meaning of this Act, un- 
less the transfer is confirmed by the Cus- 
todian in accordance with the provisions 
of this Act.” 

Under both these enactments transfer of 
property was ineffective unless confirmed 
by the Custodian even if it was made by 
a person who became an evacuee after 
the date of the transfer. It was not ne- 
cessary that the property should have 
been declared or notified to be evacuee 
property before the aforesaid provisions 
were -attracted. Under Section 40 (1) of 
the Act, the transfer was to be ineffective 
in both eventualities; (1) if the transferor 
became an evacuee within the meaning of 
Section 2 after the transfer or (2) if the 
transferor’s property had been declared 
or notified to be evacuee property. It is 
abundantly dear that ff A^ Ahmed 
Khan became an evacuee even after the 
Transfer, Section 38 (1) of the Ordinance 
and Section 40 (1) of me Act became ap- 
plicable. One of the meanings of the 
word "evacuee” as given in me definition 
in Section 2 (d) of me Ordinance and of 
me Act was: 

Section 2 (d) “(i). "evacuee” means any 
person, who, on account of me setting 
up of me Dominions of India and Pakis- 
tan or on account of civil distvubances or 
me fear of such disturbances leaves or 
has, on or after me 1st day of March, 
1947, left any place in a Province for any 
place outside me territories now fo rmin g 
part of India.” 

Aziz Ahmed Khan became an evacuee 
within me meaning of me above defini- 
tion. It was necessary, merefore, for me 
appellant to have obtained me confirma- 
tion of me Custodian in respect of me 
transfer which had been made by Aziz 
Ahmed Khan in his favour of me proper- 
ties in question. The Additional Custo- 
dian declined to confirm me transfer and 
mus me condition precedent for me trans- 
fer to become effective remained unsatis- 
fied. It is significant mat even in he 
award which formed me basis of me de:- 
cree it had been provided "me second 
party (Aziz Ahmed Khan) is hereby direct- 
ed to execute me,necessary docmnents in 
respect by him of me 

.JiJGpertieV referre^^i. above within one 
month from he du.r^'Of me receipt of 
me confirmation or approval^according to 
law failing which he first party -will, at 
his option, get he same executed and re- 
rfstered through Court on me basis of 
this award which would be made a rule 
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of me Court. Therefore according to me 
award he confirmation or approval of 
me Custodian had to be obtained before 
me transfer documents were to be execut- 
ed and completed in accordance wim law. 
It was incumbent on me appellant to ob- 
tain me confirmation order before he 
could ask for any further steps to be 
taken by he Courts in me matter of exe- 
cution and registration of me transfer 
deed. Under Section 39 of me Central 
Ordinance 27 of 1949 no document could 
be registered of me nature mentioned in 
Section 38 unless me Custodian had con- 
firmed me transfer. Similar provisions 
were contained in Section 40 of me Cen- 
tral Act 31 of 1950. The prayer in me 
Execution Application mat the Court 
might grant assistance "by execution of 
sale deed under me enabling para 5 of 
me Decree” could not be entertained or 
acceded to by me Executing Court 

•8. There is one matter, however, on 
which we would like to express no view 
and leave it open to me appellant to take 
such steps as he may be advised. Para 6 
of me award which became part of me 
decree was as follows: — 

"The claim of the first pajty for this 
transfer and exchange consideration is 
Rs. 1,50,000/- (one lac fifty mousand) on 
account of aU principal money and inte- 
rest and omer expenses calculated to date 
against me second party Sri Aziz Ahmed 
Hian, which me second party pay 
wim interest at 12 per cent per annuTn 
in case me transaction and transfer of 
me properties referred to above in favour 
of the first party Sri Sardana is not con- 
firmed or approved in any way and for 
any omer reasons whatsoever. 

Sri Sardana will enforce me payments 
against me properties referred to above 
and mese properties are hereby charged 
wim this claim and Sri Sardana will have 
his remedies to enforce me payment of 
me above claim against all otiier proper- 
ties of me second party and also against 
his person.” 

The High Court in me judgment xmder 
appeal dealt wim this question as if me 
charge was on me evacuee property. On 
me reasoning which has oeen pressed 
before us about me necessity of a decla- 
ration under me provisions of Central 
Ordinance 27 of 1949 or Central Act 81 
of 1950 this part of me judgment does 
not appear to be correct. We would, 
however, refrain from expressing any final 
opinion as in fairness to bom sides this 
question should be left for being dead- 
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ed, i£ taken, in appropriate proceedings 
induding proceedings Defore the Execut- 
ing Court. 

9. With the above observations the 
appeal is dismissed but in view of the 
entire circumstances we malce no order 
as to costs. 

Appeal dismissed. 
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City Municipal Coimcil, Mangalore and 
another, Appellants v. Frederick Pais etc.. 
Respondents. 

Civil Appeals Nos. 1302 to 1306 of 1968, 
D/- 13-10-1969. 

Municipalities — Mysore Municipalities 
Act (12 of 1964), Sections 382 (1) Provisos 
2 and 8, 101 (2) ^ — Madras District Muni- 
cipalities Act (5 of 1920), Section 82 (2) 
— Municipality which originally formed 
part of Madras State and on reorganisa- 
tion became part of Mysore State, issued 
demand notice for property tax for as- 
sessment year 1965-66 determining rate- 
able annua! value imder Sec. 101 (2) of 
Mysore Act but assessed tax at rates imder 
Madi-as Act of 1920 — Tax paid as per 
demand notice — Demand notice for year 
1966-67 under Madras Act held not justi- 
fied in view of second and third provisos 
to Section 382 (1) of Mysore Act. 

The Municipality which originally form- 
ed part of the Madras State and which 
on reorganisation of the States, became 
part of the State of Mysore, issued de- 
mand notice for property tax for the as- 
sessment year 1965-66 determining the 
rateable annual value under Sec. 101 (2) 
of Mysore Municipalities Act (12 of 1964) 
which came into force on 1-4-1965. The 
tax was assessed on the basis of that an- 
nual rateable value, at rates under the 
Madras District Municipalities Act (1920) 
and the tax was paid as per the demand 
notices. On March 16, 1967 the Munici- 
pality issued notices of demand under the 
Madras Act for payment of property tax 
for the year 1966-67. The tax demanded 
on the basis of Madras Act was consider- 
ably higher than that originally demand- 
ed and paid under the Mysore Act for the 
assessment year 1965-66; . 
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(Vaidialingam J.) (Prs. 8-9)-[Pr. 1] S. C. 417 

Held that the second and third provisos 
to Section 382 (1) of the Mysore Act did 
not justify the issue of the demand nofa'ces 
for the period in question. Having due 
regard to the second and third provisos to 
S. 382 (1) and the other material provisions 
of the Mysore Act, the position was 
that a property tax must have been 
imposed by the Madras Act and even 
though the rates of such tax were higher 
than under the Mysore Act, the said 
higher tax could be collected. But 
no such tax having been imposed under 
the Madras Act, the second and third 
provisos to Section 382 (1) did not apply 
and hence the demands for payment of 
property tax for the period were not jus- 
tified. (Paras 12, 13) 

The essential requisite for attracting the 
two provisos is that the tax should have 
been imposed under the Madras Act, as 
per the second proviso and tax at a higher 
rate should have been imposed again 
imder the Madras Act as per the third 
proviso. By merely preparing the assess- 
ment registers under the Madras Act on 
April 1, 1964 it cannot be stated that a tax 
has been imposed under the first proviso 
or a tax at a higher rate has been im- 
posed under the third proviso. The Muni- 
cipal tax is an annual tax leviable for a 
particular official year and the assess- 
ment list on the basis of which the tax 
is assessed is for such official year. 

(Para 10) 

Cases Referred; Chronological Paras 

(1968) AIR 1968 SC 642 (V 55)= 

(1968) 2 SCR 125, Municipal Cor- 
poration, Indore v. Hiralm 10 

The following Judgment of the Court 
was delivered by 

VAIDIALINGAM, J.;— These five ap- 
peals, by special leave, by the City Muni- 
cipal Council, Mangalore and. the Com- 
missioner of the City Municipal Council, 
are directed against the order passed by 
the Mysore High Court in Writ Petitions 
Nos. 907, 1004, 1005, 1175 and 1245 of 
1987, quashing the demand notices issued 
by the appellants against the first respon- 
dent in each of these appeals for pay- 
ment of property tax for the half-year 
ending September 30, 1966. As the 

grounds of attack levelled against the 
demand notices by the said respondents 
are common, we will only refer to the 
averments contained in Writ Petition No. 
907 of 1967 out of which Civil Appeal 
No. 1302 of 1968, arises. 
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2. The first respondent therein was 
the owner of a number of buildings situ- 
ated in Ward 11 and Ward XX, within 
Mangalore MTonicipality in tlie South 
Canara District, which originally formed 
part of the Madras State and which, on 
reorganisation of the States, became part 
of the State of Mysore, The Mysore 
Municipalities Act, 1964 (Act XXII of 1964) 
(hereinafter referred to as the Mysore 
Act) came into force from. April 1, 1965 
as per the notification, dated September 
23,. 1965, issued by the State Government. 
Certain sections had already come into 
force. TUI the Mysore Act came into 
force, the Mangalore Municipality was 
governed by the Madras District Munici- 
palities Act, 1920 (Act V of 1920) (here- 
inafter called the Madras Act). The 
Madras Act had provided for levy of 
property tax, the procedure to be adopt- 
ed for tlie same and as to how the an- 
nual value of a building was to be arriv- 
ed at as well as the percentage at which 
the property tax was to be levied. Simi- 
larly the Mysore Act had also provided 
for levy of property tax, prescribing the 
ascertainment of annual rateable value and 
also the rate at whidi the tax was to be 
levied. Although the Mysore Act came 
into force from April 1, 1965, the appel- 
lants issued demand notices for property 
tax under the said Act for the assessment 
year 1965-66. In those demand notices, 
the Mimicipal Council determined the 
rateable annual value under Sec. 101 (2) 
of the Mysore Act and assessed the tax 
on the basis of that annual rateable value, 
but at rates under the Madras Act. The 
tax was paid as per the demand notices. 
But on March 16, 1967 the appellant is- 
sued the impugned notices of demand 
imder the Madras Act for payment of 
property tax for the year 1966-67. The 
tax demanded on the basis of the Madras 
Act was considerably higher than that 
originally deinanded and paid under the 
Mysore Act for the assessment year 
1965-66. Notwithstanding the protest 
made by the first respondent, the appel- 
lants threatened to collect the tax as per 
the demand notices and hence the first 
respondent filed writ petition No. 1907 of 
1967 challenging the demand notices. 
The main grounds of attack against the 
demand notices, as raised in the said 
writ petition were that after the passing 
of the Mysore. Act the appellants had no 
power to levy property tax under the 
Madras Act and therefore the demands 
were illegaL The demand notices were 


further attacked on the ground that S 382 
of the Mysore Act, which related to the 
repeal of many Acts including the Madras 
Act and the saving provisions contained 
therein did not justify the issue of the de- 
mand notices. The first respondent ac- 
cordingly prayed for quashing the demand 
notices issued under the Madras Act. He 
had also raised certain contentions re- 
garding the levy of health cess included 
in the notices; but it is unnecessary to 
refer to those averments as the High 
Court has held against the first respon- 
dent and that question does not arise in 
these appeals. 

3. The appellants pleaded that under 
the Mysore Act, property tax, among other 
things, has been imposed after following 
the procedure prescribed in Sections 95 
to 97 therein and the imposition of tax 
has come into force from April 1, 1967, 
but for the period in question viz., the 
year 1966-67 the demands were legal and 
valid in view of the provisions contained 
in Section 382 of the Mysore Act. Not- 
withstanding the repeal of the Madras 
Act, the provisions contained in Sec, 382 
of the Mysore Act clearly saved the 
right of the appellants to levy property 
tax under the Madras Act to adopt both 
the annual value as well as the rate of 
tax as per the assessment registers main- 
tained under the said Act. In particular, 
the appellants reh'ed upon the second 
proviso in Section 382 (1) of the Mysore 
Act and the third proviso inserted in the 
said section with retrospective effect, by 
the Mysore Municipalities (Amendment) 
Act, 1966 (Mysore Act XXXH^ of 1966). 
According to the appellants, as necessa- 
rily die imposition of property tax under 
the Mysore Act, after following the pro- 
cedure contained therein will take time, 
the Legislature had made consequential 
provisions in Section 382 with a view to 
enable the imposition of property tax 
under the repealing enactments during 
the interim period. 

4. The High Court has, by and large, 
accepted the contentions of the first res- 
pondent. According to the High Court, 
althou^ the higher rate of tax under the 
Madras Act is preserved by proviso 3 to 
Section 382 (1) of the Mysore Act, the 
provision for the determination of the 
annual value under Section 82 (2) of the 
Madras Act is not saved. The High 
Court is further of the view that the 
second proviso to Section 382 (1) of the 
Mysore Act only continues the old im* 
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post and the third proviso preserves the 
old rates and that fliey do not continue 
the old annual value. The net result of 
the decision of the High Court is that 
the Municipal Council has to detennine 
the annual rateable value of the building 
as provided by Section 101 (2) of the 
Mysore Act and to assess the property tax 
at the rate at which it is assessed under 
the Madras Act Finally the High Court 
quashed the demand notices issued by 
me appellants. 

5. The learned Solicitor General, ap- 
pearing for the appellants, xirged that the 
High Court was in error in interpreting 
the second and third provisos to Sec. 382 
(1) of the Mysore Act. It was urged that 
as the levy of property tax after adopt- 
ing the procedure indicated in the Mysore 
Act will take time, the Legislature had, 
by incorporating the nec-essary provisions 
in Section 382, particularly the second and 
third prowsos to sub-section (1), presen’^ 
ed the right of the Municipal Council 
concerned to adopt not only the annual 
value but also the rate of property tax 
payable according to the asse.ssment re- 
gisters maintained under the Madras Act, 
till they are superseded by anything done 
under the Mysore Act. The learned Soli- 
citor General, further urged that the 
view of the High Court that the annual 
rateable value has to be determined under 
the Mysore Act and the computation of 
'the rate of tax has to be under the Madras 
Act, was anomalous and was not warrant- 
ed by the provisions of the Mysore Act 

6. On the other hand, Mr. Veerappa, 
learned Counsel appearing for the first 
respondent in all the appeals, has sup- 
ported the view taken by the ffigh Court 
and urged that a proper interpretation 
had been placed on Section 382 of the 
Mysore Act. According to die learned 
Counsel, normally, after the coming into 
force of the Mysore Act no assessments 
could be made xmder the Madras Act 
but Section 882 of the Mysore Act re- 
pealing the Madras Act had made certain 
special provisions the existence of which 
alone would attract certain actions taken 
under the Madras Act 

7. ^ In order to appreciate the conten- 
tentions, noted above, it is necessary to 
refer broadly to the scheme of the two 
Acts relating to the levy of pro- 
perty tax. We shall first advert to 
the Madras Act Under Secfa'on 78 (1) 
power is given to the Municipal Council 


to levy, among other taxes, a property 
tax. Under sub-section (3), a resolution 
of a municipal council determining to 
levy a tax has to specify the rate at which 
such tax is to be levied and the date from 
which it shall be levied. Section 81(1) 
provides that if a Council, by resolution, 
determines that a property tax shall be 
levied, such tax shah, be levied on. all 
buildings and lands within the munici- 
pal L'mits save those exempted by the 
statute or by any other law. Sub-section 
(2) states that the tax shall be levied at 
such percentages of the annual value of 
the buildings or lands as may be fixed 
by the Municipal Council, subject to 
Section 78. Under this Section, we are 
informed that 25% has been fixed as the 
maximum rate. Sub-section (2) of S. 82 
provides that the annual value of the 
lands and buildings shall be deemed to 
be the gross annual rent at which they 
may reasonably be expected to be let 
from month to month or from year to 
to year less a deduction in the case of 
buildings, of 10 % of that portion of 
such annual rent which is attributable to 
buildings alone. It further provides chat 
the said deduction shall be in h'eu of all 
allowances for repairs or on any other ac- 
count. Section 86 provides that the proper- 
ty tax shall be levied every half year and 
shall, excepting as otherwise provided in 
Schedule IV, be paid by the owner within 
thirty' days of the commencement of the 
half-year. Section 124 provides that the 
rules and tables embodied in Schedule 
rV shall be read as part of Chapter VI, 
deah'ng with Taxation and Finance. Sche- 
dule iV deals with Taxation and Finance 
Rules. Rule 2 provides for the prepara- 
tion and maintenance of assessment books 
showing the persons and property liable 
to taxation under the Act and the assess- 
ment books being made available for 
inspection by the tax payers. Rule 6 pro- 
vides for the value of any land or build- 
ing for purposes oiF the property tax being 
determined by the executive authority. 
Under rule 7, the execnitive authority has 
to enter in the assessment books the 
annual or capital value of all lands and 
buildings and the tax payable thereon. 
Rule 8 (1) states that the assessment books 
shall be completely revised by the execu- 
tive authority once in every five years. 
Sub-rule (2) thereof provides for amend- 
ing the assessment books .at any time 
between one general revision and another 
in the manner indicated therein. A peru- 
sal of the provisions referred to above. 



420 S. C. [Prs. 7-10] Mangalore Municipality v. F. Pais (Vaidialingam J.) A. L B. 


shows that under the Madras Act the 
property tax is levied on the annual value 
of buildings which is deemed to be the 
gross annual rental value less a deduction 
of ten per cent of that portion of annual 
rent which is attributable to the build- 
ings alone. The Municipal Coimdl has 
to pass a resolution determining to levy 
the property tax and that resolution 
should also specify the rate at which such 
tax is to be levied as also the date from 
wliich it shall be levied, and the tax is 
le\ded every half year. The executive 
authority has to maintain the assessment 
books containing entries regarding the 
annual value as well as die tax payable 
thereon. The executive authority is under 
an obligation to completely revise the 
assessment boolcs once in every five 
years. 

8. There is no controversy that the 
Madras Act was applicable to the City of 
Mangalore, even after it formed part of 
the Mysore State on the reorganization of 
the States. The Madras Act, as we have 
mentioned earher, was repealed by the 
Mysore Act, which came into force with 
effect from April 1, 1965. 

9. Coming to the Mysore Act, 
Chapter VI deals with Municipal Taxa- 
tion. Section 94 enables a municipal 
council to levy a tax on buildings or lands 
or both situated witliin the municipality, 
after complying with the procedure in- 
dicated therein and subject to any general 
or special orders of Government and at 
rates not exceeding those specified in 
Sdiedules I to VII. The maximmn rate 
has been fixed at 24% of the annual rate- 
able value. Section 2 (1) defines 'annual 
rateable value' as the gross annual rent 
for which any building or land exclusive 
of furniture or machinery might reason- 
ably be expected to be let from month to 
month or year to year. Section 95 deals 
with the procedure to be adopted preli- 
minary to imposing a tax. Section 101 (2) 
provides that the annual rateable value 
of a building shall be the gross annual 
rent as defined in Clause (1) of Section 2, 
less a deduction of sixteen and two- 
thirds per cent of such annual rent. It 
further states that the said deduction shall 
be in lieu of all allowances for repairs or 
on any other account whatsoever. Sec- 
tion 103 deals with the preparation of an 
assessment list. Section 882 (1) repeals 
the various enactments referred to there- 
in, including the Madras Act. The first 
proviso, which saves certain matters, does 
not come into the picture in this case. 


The second proviso as well as the third 
proviso, introduced by the Mysore Muni- 
cipalities (Amendment) Act, 1966 are rele- 
vant for our purpose and they are as fol- 
lows: 

"(2) Provided further that subject to 
the preceding proviso anything done or 
any action tdcen (including any appoint- 
ment or delegation made, tax, fee or cess 
imposed, notification, order, instrument, 
or direction issued, rule, regulation, form, 
bye-law or scheme framed, certificate ob- 
tained, permit or h’cence granted or re- 
gistration effected) xmder the said laws 
shall be deemed to have been done or 
taken rmder the corresponding provisions 
of this Act and shall continue to be in 
force accordingly unless and until super- 
seded by anything done or any action 
talcen tmder this Act: 

(3) Provided further that notwithstand- 
ing anything contained in the preceding 
proviso where any tax, duty, fee or cess 
other than a duty on transfers of immo- 
vable properties has been imposed under 
the said laws at a rate higher than the 
maximum rate permissible under this Act^ 
such tax, duty, fee or cess may continue 
to be imposed and collected at such high- 
er rate unless and until superseded ny 
anything done or any action taken under 
this Act.” 

The third proviso has been introduced 
with retrospective effect by the Amend-, 
ing Act. It is not really necessary for 
us to consider more elaborately the 
scheme of the Mysore Act because, even 
according to the appellants, the procedure 
indicated therein — whatever may be the 
procedure about which .we express no 
opinion — ^has not been tal<en before the 
issue of the demand notices which were 
under challenge before the High Court. 
On the other hand, the appellants have 
exclusively relied on the second and third 
provisos to Section 882 (1) of the Act. 

10. The learned Solicitor General has 
urged that the assessment books under the 
Madras Act were prepared on April h 
1964 and, if so, imder the second and 
third provisos to Section 382 (1), the pro- 
perty tax can be levied and collected as 
per the provisions of the Madras Act. In 
particular, the learned Solicitor General 
placed reliance upon the provision of the 
Madras Act relating to the maintenance 
of assessment books and the assessment 
books having to be revised only once in 
every five years and pointed out that in 
this case the assessment books having 
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been prepared on April 1, 1964 they will 
have currency for a period of five years 
till March 31, 1969. The first proviso 
to Section 382 (1) no doubt saves any tax 
which had been imposed under the 
Madras Act Similarly, tinder the third 
proviso, the Municipal Council will have 
authority to collect tax even at a rate 
higher than tiie maximum rate permis- 
sible under the Mysore Act; but the es- 
sential requisite for attracting the two 
provisos is that the tax should have been 
imposed under the Madras Act, as per the 
second proviso and tax at a hi^er rate 
shoald have been imposed again under 
the Madras Act as per the third proviso. 
We are not inclined to accept the con- 
tention of ihe learned Solicitor General 
that, by merely preparing the assessment 
registers under the Madras Act on April 
1, 1964 it can be stated that a tax has 
been imposed under the first proviso or 
a tax at a higher rate has been imposed 
under the third proviso. We have al- 
ready referred to the material provisions 
of the Madras Act relating to the levy of 
property tax. Those provisions show 
that the municipal tax is an annual tax 
leviable for a particular official year and 
the assessment list on the basis of which 
the tax is assessed is for such official 
year. This was the view expressed by 
this Court in Mimicipal Corporation v. 
Hiralal, (1968) 2 SCR 125 = (AIR 1968 
SC 642), while interpreting certain pro- 
visions of the Madhya Bharat Municipali- 
ties Act^ 1954. No doubt the wording in 
the Madhya Bharat Act in Section 76, 
dealing with assessment list was sh’ghtly 
different, but, in our opinion, the princi- 
ple enimciated in that decision regarding 
the municipal tax being an armual tax 
leviable for a particular official year and 
the assessment list, on the basis of which 
the tax is assessed having currency for 
each such official year, is applicable also 
to the interpretation of the Madras Act 
No resolution passed by the Mimicipal 
Council regarding the levy of the proper- 
ty tax and the rate at which it is to be 
levied, having cxurency for the year 1960- 
67, has been brought to our notice. 

11. The learned Solicitor General has 
drawn our attention to the minutes, dated 
September 15, 1966 as well as the Coun- 
cil’s resolution No. 1280 dated Decem- 
ber 20, 1966 relating to the levy of pro- 
perty tOT in the City of Mangalore for 
tlie period in question, under the Mysore 
Act Those proceedings will not assist 
the appellant as the necessary procedure. 


xmder the Mysore Act, has not been 
followed and therefore that resolution 
cannot have any legal vah'dity, so as to 
justify the imposition of tax. Normally, 
the municipal council ■will have to prepare 
a fresh assessment list, every year. By 
virtue of Section 124 of the Madras Act, 
the rules and tables embodied in Sche- 
dule IV have to be read as Part of Chap- 
ter VI dealing with Taxation and Finance. 
Thou^, ordinarily, the Municipality 
would have to prepare a fresh assess- 
ment list every year. Rule 8 of Sche- 
dule IV permits the Municipal Council 
to continue the same assessment list for 
the next four succeeding years and to 
revise it once every five years. But, in 
order to enable the Municipal Council to 
levy and collect a tax, it has to pass a 
resolution determining to levy a tax, the 
rate at which suchi tax has to be levied 
as also the date j&rom which it shall be 
levied. That the tax is an annual tax 
is also borne out by sub-section (2) of Sec- 
tion 82. If the contention of the learned 
Solicitor that the assessment list, once 
prepared, has to be adopted for five years 
is accepted, it wiU result in the annual 
value on a particular building or house 
being static for five years, during which 
a municipal council can go on adopting 
the assessment list prepared in an earlier 
ear and the owner or occupier of tlie 
uilding being deprived of the right to 
object to the valuation regarding the an- 
nual value or the tax assessed thereon. 
This will be the result even though the 
annual value may have decreased for one 
reason or the other. It follows that the 
contention that the preparation of the 
assessment boohs amounts to imposing of 
a tax so as to justify the issue of the 
demand notice, cannot be accepted. 

12. Having due regard to the second 
and third provisos to Section 382 (1) and 
the other material provisions of the 
Mysore Act, the position is that a pro- 
perty tax must have been imposed by 
the Madras Act and even though ihe 
rates of such tax were higher than under 
the Mysore Act, the said higher tax could 
be collected. I3ut no such tax ha'ving 
been imposed under the Madras Act, the 
second and third provisos to S. 382 (1) 
do not apply and hence the demands for 
payment of property tax for the period 
are not justified. 

13. Though we are not in agreement 
with some of the reasons given by the 
High Court for issuing the writ, the con- 
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elusion arrived at by the High Court that 
the second and third provisos to Sec- 
tion 382 (1) of the Mysore Act do not 
justify the issue of the demand notices 
for the period in question is correct. 

14. The result is that the appeals fail 
and are dismissed with costs. There will 
be only one hearing fee. 

Appeals dismissed. 


AIR 1970 SUPREME COURT 422 
(V 57 C 93) 

M. HroAYATULLAH, C. J., J. C. SHAH, 
V. RAMASWAMI, G. K. MFITER AND 
A. N. GROVER, JJ. 

A. V. S. Narasimha Rao and others. Ap- 
pellants V. The State of Andlira Pradesh 
and another. Respondents; 1. Andhra Pra- 
desh Non-Gazetted Officers’ Association. 
2. Andhra Pradesh Secretariat Associa- 
tion, Interveners. 

Writ Petn. No. 65 of 1969, D/- 28-3- 
1969. 

Civil Services — Public Employment 
(Requirement as to Residence) Act (1957), 
Section 3 — Section in so far as it relates 
to Telangana and Rule 3 of the A, P. 
Public Employment (Requirement as to 
Residence) Rules 1959 framed under it are 
ultra vires Article 16 (3) — Clause (3) of 
Article 16 is an exception to die rule con- 
tained in Clauses (1) and (2) and must 
be strictly construed — Constitution of 
India, Articles 16 (3), 85. 

Clause (3) of Article 16 enables Parlia- 
ment to make a law in a special case pre- 
scribing any requirement as to residence 
within a State or Union Territory prior to 
appointment, as a condition of employ- 
ment in the State or Union Territory. 
Under Article 35 (a) this power is con- 
ferred upon Parliament but is denied to 
the Legislature of the States, notwith- 
standing anything in the Constitution, and 
under (b) any law in force immediately 
before the commencement of the Consti- 
tution in respect to the matter shall sub- 
ject to the terms thereof and subject to 
such adaptations that may be made under 
Article 372 is to continue in force until 
altered or repealed or amended by Par- 
liament. The legislative power to create 
residential qualification for' employment 
is thus exclusively conferred on Parlia- 
ment. Parliament can make any law 
which prescribes any reqm'rement as to 
residence within the State or Union Ter- 
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ritory prior to employment or appoint- 
ment to an office in that State or Union 
Territory. (Paras 6-7) 

The claim for supremacy of Parliament 
is misconceived. Parliament in this, as 
in other matters, is supreme only in so 
far as the Constitution makes it. Wliere 
the Consfa'hition does not concede supre- 
macy, Parliament must act within its ap- 
pointed functions and not transgress them. 
What the Constitution says is a matter 
for construction of the language of the 
Constitution. By the first Clause of Arti- 
cle 16 equality of opportunity in employ- 
ment or appointment to an office is gua- 
ranteed. By the second -clause, there can 
be no discrimination, among ofher things, 
on the ground of residence. Realising, 
however, that sometimes local sentiments 
may have to be respected or sometimes 
an inroad from more advanced States into 
less developed States may have to be 
prevented, and a residential qualification 
may, therefore, have to be prescribed, 
the exception in Clause (3) was made. 
Even so, that clause spoke of residence 
within the State. The words ‘any re- 
quirement’ cannot be read to warrant 
something which could have been said 
more specifically. These words bear 
upon the land of residence or its dura- 
tion rather than its location within the 
State. Tlie Constitution, as it stands, 
speaks of a whole Stale as the venue for 
residential qualification and it is impos- 
sible to think that the Constituent As- 
sembly was thinking of residence in Dis- 
tricts, Taluqas, Cities, Towns or Villages. 
The fact that this clause is an exception 
and came as an amendment must dictate 
that a narrow construction upon the ex- 
ception should be placed as indeed the 
debates in the Constituent Assembly also 
seem to indicate. Wide and liberal con- 
struction upon the words “any law” and 
‘any requirement’ cannot be placed. These 
words are obviously controlled by the 
words “residence within the State or 
Um'on Territory” which words mean what 
they say, neither more nor less. Sec- 
tion 3 of the Public Employment (Require- 
ment as to Residence) Act 1957, in so far 
as it relates to Telangana and Rule 3 of 
the Andhra Pradesh Public Employment 
(Requirement as to Residence) Rules 1959 
under it are therefore ultra vires the Con- 
stitution. (Para 10) 

Mr. S. V. Gupte, Senior Advocate (M/s. 
P, A. Choudhury and K. Rajendra Chau- 
dhuri. Advocates with him), for Petitioner; 
Mr. M. C. Setalvad, Senior Advocate and 
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Mr. P. Ramachandra Rao, Advocate Gene- 
lai, for State of Andhra Pradesli (Mr. A. 
Raghuvir, Government Pleader, Andhra 
Pradesh High Court and Mr. A. V. Ran- 
gam. Advocate with them), for Respon- 
dent No. 1; Mr. M. C. Setalvad, Senior 
Advocate (Mr. R. N. Sachthey, Advocate 
with him), for Respondent No. 2; M/s. 
R, V. Pillai, H. S. Gururaj Rao and Snbodh 
Markandeya, Advocates, for Respondents 
Nos. 3 to 45; M/s. Sardar Ali f^ah and 
P. N. Duda, Advocates, and Mr. J. B. 
Dadachanji, Advocate of M/s. J. B. Dada- 
chanji and Co., for Respondent No. 46; 
M/s. P. A. Choudhury, K. Rajendra 
Chaudhuri and C. S. Sreenivasa Rao, Ad- 
vocates, for Interveners. 

The following Judgment of die Court 
was delivered by 

HIDAYATUULAH, C. J. The peti- 
tioners are persons employed in the . 
Ministerial Services of the Andhra Pra- 
desh Government. All of them were 
working in various offices located in the 
cities of Hyderabad and Secunderabad. 
On January 19, 1969, leaders of all poli- 
tical parties in the Legislature of the 
Andhra Pradesh State appeared to have 
met and reached a decision that to 
implement what are called ‘Telangana 
Safeguards’, the following measures 
should be taken: 

“AH non-domicile persons, who have 
been appointed either directly, by promo- 
tion or by transfer to posts reserved 
under the Andhra Pradesh Public Employ- 
ment (Requirement as to Residence) Rules 
1959 for domiciles of Telengana region 
win be immediately relieved from service. 
The posts so rendered vacant will be fil- 
led by qualified candidates possessing 
domicile qualifications and in cases where 
such candidates are not available the 
posts shall be left unfilled till qualified 
domicile candidates become available. 
Action on the above lines will be taken 
immediately. 

All non-domicile employees so relieved 
shall be provided employment in the 
Andhra region without Drealc in service 
and by creating supernumerary posts, if 
necessary.” 

2. The Government of Andhra Pra- 
desh then passed an order [G. O. Ms. 36, 
G. A. (SR) Dept.] on January 21, 1969 
relieving^ before February 28, 1969 all 
non-domicile persons appointed on or 
after November 1, 1956 to certain cate- 
gories of po.sts reserved for domiciles of 
Telengana rmder the Andhra Pradesh 
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Public Employment (Requirement as to 
Residence) Rides, 1959. Names of such 
incumbents were to be shown in a pro 
forma and they were to be employed in 
the Andhra region without bre^ in ser- 
vice by creating supernumerary posts, if 
necessary. These supernumerary posts 
were to be treated, as temporary addition 
to the strength of the office concerned 
and were to be adjusted against future 
vacancies in corresponding posts as they 
arose. The action was based upon Sec- 
tion 3 of the Public Employment (Require- 
ment as to Residence) Act, 1957 (44 of 
1957) which was an Act of Parliament 
made in pursuance of Clause (3) of Arti- 
cle 16 of the Constitution making special 
provision for requirement as to residence 
and . brought into force on March 21, 
1959. Section 3 of the Act gave the 
power to make Rules in respect of certain 
classes of employment in certain areas. 
It provided: 

”3. Power to make rules in respect of 
certain classes of pubh'c employment in 
certain areas — 

(1) The Central Government may by 
notification in the Official Gazette, make 
rules prescribing, in regard to appoint- 
ments to — 

(a) any subordinate service or post 
under the State Government of Andhra 
Pradesh, or 

o « e e e « 

o e « e. e « 

any requirement as to residence within 
the Telangana area or the said Union Ter- 
ritory as the case may be, prior to such 
appointment. 

(2) In this section, — 

(a) «****» * 

^ ft & O « 

(b) ‘"Telangana area” comprises all the 
territories specified in sub-section (1) of 
Section 3 of the States Reorganisation Act 
1956.” 

Under Section 4, the Rules had to be 
laid before each House of Parh'ament for 
a period of not less tljan 30 days and 
Parliament could make such alterations 
as it liked. Under Section 5 the Rules 
had a life of 5 years but by subsequent 
legislation the period was extended to 
10 years. It is said that the period is to 
be extended by another 5 years. The 
Rules were made on March 21, 1959. They 
are called the Andhra Pradesh Pubh'c 
Employment (Requirement as to Resi- 
dence) Rules, 1959. Rule 3 provides: 

“3. Requirement as a residence Prior 
to Appointment: 
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A person shall not be eligible for ap- 
pointment to a post within the Telengana 
area under the State Government of 
Andhra Pradesh or to a post xmder a 
local authority (other than a cantoiment 
board) in the said area tinless — 

(i) he has been continuously residing 
witMn the said area for a period of not 
less than fifteen years immediately pre- 
ceding the prescribed date; and 

(ii) he produces before the appointing 
authority concerned, if so required by it, 
a certificate of eligibility granted under 
these rules; 

Provided that in relation to posts in 
the secretariat Departments and the Offi- 
ces of the Heads of Departments of the 
State Government of Andhra Pradesh 
situated in the cities of Hyderabad and 
Secunderabad, the requirement as to 
residence laid down in this rule shaR 
apply to the filling of only the second 
vacancy in every unit of three vacancies 
which are to be filled by direct recruit- 
ment; 

Provided further that any period of 
temporary absence from the Telengana 
area for the purpose of prosecuting liis 
studies or for undergoing medical treat- 
ment or any period of such temporary 
absence not exceeding three months for 
any other reason shall not be deemed to 
constitute a break in the continuity of 
such residence, but for purpose of cal- 
culating the said period of fifteen years 
any such period of temporary absence 
shall be excluded.” 

3. The petitioners were appointed be- 
tween December 27, 1956 and July 4, 
1968. They challenge the Act, the Rules 
and the proposed action as liltra vires 
the Constitution. Their case is that Arti- 
cle 16 (3) under which the Act and the 
Rules purport to be made has been mis- 
imderstood as conferring a power to make 
a law prescribing requirement as to resi- 
dence in a part of a State. For this rea-' 
son Section 3 of the Act is challenged 
as ultra vires the Constitution. 

4. Article 16 on which the Act, the 

Rules and the present action are aU based 
reads: - 

“16. Equality of opportunity in matters 
of public employment. 

(1) There shall be equality of oppor- 
tunity for all citizens in matters relating 
to employment or appointment to any 
office under the State. 

“(2) No citizen shall, on Mounds only 
of religion, race, caste, sex, descent, place 


of birth, residence or any of them, be 
ineligible for, or discriminated against in 
respect of, any employment or office 
under the State. 

(3) Nothing in this article shall prevent 
Parliament from making any law pre- 
scribing, in regard to a class or classes 
of employment or appointment _ to an 
office imder the Government of, or any 
local or , other authority within, a State 
or Union territory, any reqmrernent as 
to residence withhi that State or Union 
territory prior to such employment or 
appoinbnent. 



5. The question is one of constructiori 
of this article, particularly of the first 
three clauses, to find out the ambit of 
the law-making power of Parliament. The 
first clause emphasises that there shall 
be in India, equality of opportunity for 
all citizens in matters of emplo}nnent or 
appointment to any office under the State. 
Die word ‘State’ here is to be under- 
stood in the extended sense given to it 
by the definition of that word in Arti- 
cle 12. The second clause then specifies 
a prohibition against discrimination only 
on the grounds of religion, race, sex, 
descent, place of birth, residence or any 
of them. The intention here is to make 
every office or employment open and 
available to every citizen, and inter alia 
to make offices or employment in one 
part of India open to citizens , in all other 
parts of India. The third clause then 
makes an exception. This clause was 
amended by the Constitution (Seventh 
Amendment) Act, 1956. For the original 
words of die clause ‘under any State 
specified in ’ the First Schedule or any 
local or other authority widiin its terri- 
toiy any requirement as to residence 
within that State’, the present words 
from ‘under the Government’ to ‘Union 
territory’ have been substituted. Nothing 
turns upon the amendment which seeks 
to apply the exception in the clause to 
Union Territory and to remove ambi- 
guity in language. 

6. The clause thus enables Parliament 
to make a law in a special case prescrib- 
ing any requirement as to residence with- 
in a State or Union Territory prior to ap- 
pointment, as a condition of employment 
in the State or Union territory. Under 
Article 35 (a) this power is conferred 
upon Parliament but is denied to the 
Legislatures of the States, notwithstand- 
ing anything in the Constitution, and 
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imder (b) any law in force immediately 
before the commencement of tbe Consti- 
tution in respect of tihe matter shall sub- 
ject to the terms thereof and subject to 
such adaptations that may be made xmder 
Article 372 is to continue in force tmtil 
altered or repealed or amended by Par- 
liament. 

7. The . legislative power to create 
residential qualification for emplo 3 mient 
is thus exclusively conferred on Parlia- 
ment. Parliament can malce any law 
which prescribes any requirement as to 
residence within the State or Union ter- 
ritory prior to employment or appoint- 
ment to an oflSce in that State or Union 
iTerxitory. Two questions arise here. 
iFirstly, whether Parliament, while pre- 
scribing the requirement, may prescribe 
the requirement of residence in a parti- 
cular part of the State; and, secondly, 
whether Parliament can delegate this 
function by making a declaration and 
leaving the details to be filled in by the 
rule-making power of the Central or 
State Governments. 

8. Mr. S, V. Gupte, for the petitioners, 
points out that the Constitution is speak- 
ing of State and Union Territory. It has 
already made a declaration that no per- 
son shall be disqualified for any office in 
the territory of hidia becaiise of his resi- 
dence in any particular part of India. The 
exception, therefore, must be viewed 
narrowly and not carried to excess by in- 
terpretation. The article speaks of resi- 
dence in a State and means only that. If 
it chose to speak of residence in parts of 
State such as Districts, Taluqas, cities, 
towns etc., more appropriate and specific 
language could have been used such as 
‘any requirement as to residence within 
that State or Union territory or part of 
that State or Union territory.’ Having us- 
ed the word State, the imit State is only 
meant and not any part thereof. Refer- 
ence is made to the history of the draft- 
ing of the Article and the debates in the 
Constituent Assembly which bear out this 
contention. 

9. On the other hand, Mr. Setalvad 
bases his argument on tivo things. He 
contends that the power is given to Parlia- 
ment to make any law and, therefore. 
Parliament is supreme and can make any 
law on the subject as the article says. He 
very ingeniously shifts the emphasis to 
the words ‘any requirement’ and contends 
that the requirement may be as to resi- 
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dence in the State or any particular part 
of State. 

10. The claim for supremacy of Par- 
liament is misconceived. Parham ent, in 
this, as in other matters, is supreme only 
in so far as the Constitution makes it. 
Where the Constitution . does not concede 
supremacy, Parh'ament must act within 
its appointed functions and not transgress 
them. What the. Constitution says is a 
matter for construction of the l^guage 
of the Constitution. Which is the proper 
construction of the two suggested? By 
the first clause equahty of opportunity 
in emplo 3 Tnent or appointment to an of- 
fice is guaranteed. By the second clause, 
there can be no discrimination, among 
other things, on the groimd of residence. 
Reahsing, however, that sometimes local 
sentiments may have to be respected or 
sometimes an inroad from more advanced 
States into less developed States may 
have to be prevented, and a residenti^ 
qualification may, therefore, have to be 
prescribed, the exception in Clause (3) 
was made. Even so, that clause spoke 
of residence within the State. The claim 
of Mr. Setalvad that Parliament can make 
a provision regarding residence in any 
particular part of a State would render 
the general prohibition lose aU its mean- 
ing. The words 'any requirement’ can- 
not be read to warrant something which 
could have been said more specifically. 
These words bear upon the land of resi- 
dence or its duration rather than its loca- 
tion within the State. We accept the 
argument of Mr. Gupte that the Consti- 
tution, as it stands, speaks of a whole 
State as the venue for residential quali- 
fication and it is impossible to think that 
the Constituent Assembly was thinldng of 
residence in Districts, Taluqas, cities, 
towns or villages. The fact that this 
clause is an exception and came as an 
amendment must dictate that a narrow 
construction upon the exception should 
be placed as indeed the debates in the 
Constituent Assembly also seem to indi- 
cate. We accordingly reject the conten- 
tion of Mr. Setalvad seeking to put a very 
wide and h'beral construction upon the 
words ‘any law’ and ‘any requirement’. 
These words are obviously controlled by 
the words ‘residence within the State or 
Union Territor/ which words mean what 
they say, neitiier more nor less. It fol- 
lows, therefore, that Section 3 of the 
Public Employment (Requirement as to 
Residence) Act, 1957, in so far as it re- 
lates to Telangana (and we say nothing 



426 S.C. [Prs. 10-13] B. Coleman & Co. v. P. P. Das Gupta (Shelat J.) A. LB. 


about the other parts) and Rule 3 of the 
Rules under it are ultra vires the Consti- 
tution, 

11. In view of our conclusion on this 
point it is not necessary to express any 
opinion whether delegation to the Central 
and/or State Governments to provide by 
rules for the further implementing of the 
law made by Parliament is valid or not. 

12. It was argued that the Mulld rules 
existing in the former Hyderabad State 
must continue to operate by virtue of 
Article 35 (b) in this area. This point is 
not raised by the petitions under consi- 
deration and no expression of opinion by 
us is desirable. 

13. For the reasons given above we 
quash the orders passed and declare 
Section 3 of the Public Employment (Re- 
quirement as to Residence) Act, 1957 as 
^so Rule 3 of the Rules ultra vires the 
Constitution. The petitions shall be al- 
lowed but there shsm be no order about 
costs. 

Petitions allowed. 
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(V 57 C 94) 

(From; Labour Court Delhi)* 

J. M. SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

Bennett Coleman and Co. Pvt. Ltd., 
Appellant v. Punya Priya Das Gupta, 
Respondent. 

Civil Appeal No. 1702 of 1966, D/- 2r 
4-1969. 

(A) Working Journalists (Conditions of 
Service) and Miscellaneous Provisions Act 
(1955), Sections 2 (c), (f), (g), 5, 17 — Ex- 
pression “who is employed” in definition 
of “working journalist” in Section 2 (f) — 
It includes employee whose service has 
come to an end by resignation — Claim 
for gratuity from such employee is main- 
tainable. 

The expression “who is employed” in 
Section 2 (f) of the Act is not restricted;, 
to a newspaper employee who. i^ 'present-, 
ly employed in a newspaper establishment 
but it also relates to an ex-employee 
whose employment has come to an end 
as a result of acceptance of his resigna- 
tion. Therefore such an ex-employee can 
also resort to the provisions of the Act. 

, “(W. J. No. 2 of 1964, D/- 28-2-1966 

— Lab Court — Delhi). 

Lm/AN/B822/69/MVJ/D. 


AIR 1949 FC 111 and AIR 1957 SC 104, 
Rel. on; AIR 1957 SG 264 and AIR 1958 
SC 353, Disting. (Para 6) 

The claim for gratuity under Section 17 
read with Section 5 of the Act would it- 
self be one which accrues after the termi- 
nation of employment. These provisions 
therefore, clearly indicate that it is not 
only a newspaper employee presently em- 
ployed in a particular newspaper establish- 
ment who can maintain an application 
for gratuity. The scheme of all Acts 
dealing with industrial questions is to 
ermit an ex-employee to avail of the 
enefits of their provisions, the only re- 
quirement being that the claim in dis- 
pute must be one which has arisen or 
accrued whilst the claimant was in the 
employment of the person against whom 
it is made. There can, therefore, be no 
doubt that the definitions of a “news- 
aper employee” and “working journalist” 
eing subject to a context to toe contrary, 
the benefit of Sections 5 and 17 is avail- 
able to an ex-employee though he has 
ceased to be in the employment of that 
particular newspaper establishment at the 
time of his application for gratuity. 

(Para 7) 

(B) Evidence Act (1872), Section 115 — 
Burden, of proving ingredients of Section 
lies on party claiming estoppel — Repre- 
sentation must be clear. 

The burden of proving the ingredients 
of Section 115 lies on the party claiming 
estoppel. The representation which is 
the basis for the rule must be clear and 
unambiguous and not indefinite, upon 
which toe party relying on it is said to 
have, in good faith and in befief of it, 
acted. Under the Section the represen- 
tation which estops a person making it 
from acting contrary to it is one on the 
belief of which the other person acts in 
a manner he would not have done but 
for it and .on’ believing it to be true. 

(Para 9) 

(C) Worldng Journalists (Conditions of 
Service) and Miscellaneous Provisions Act 
(1955), Sections 2 (g) and 5 — • Industrial 
Disputes Act (1947), Section 2 (rr) — 
Term “wages” not defined in former Act 
— Definition of that term in Section 2 (rr) 
can be applied — Car allowance and 
benefit of free telephone and newspapers 
given to employee not only for his perso- 
nal use but for use cormected with his 
employment — Held, that both the items 
were relevant in fixation of fair wages 
as they were allowed to him to directly 
reduce the expenditure which would 
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otherwise have gone into his family bud- 
get — These items could properly be re- 
garded as part of the wages and had to 
be taken into account into calculation of 
gratuity payable to him. ATR 1967' SC 
948, Rel. on. (Para 11) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 948 (V 54) = 

(1967) 1 SCR .652, Hindustan Anti- 
biotics Ltd. V. Workmen 11 

(1958) AIR 1958 SC 353 (V 45) = 

1958 SCR 1156, Workmen v. 
Management of Dimakuchi Tea 
Estate ^ 

(1957) AIR 1957 SC 104 (V 44) = 

1956 SCR 956, Central Provinces 

Transport Services Ltd. v. Raghu- 
nath S 

(1957) AIR 1957 SC 264 (V 44) = 

1957 SCR 152, Dharangadhara 

Chemical Works Ltd. v. State of 
Saurashtra 6 

(1949) AIR 1949 FC 111 (V 36) = 

1949 FCR 32L Western India 
Automobile Assodation v. Indus- 
trial Tribunal, Bombay " 5 

(1892) 19 Ind App 203 = ILR 20 
Cal 296 (PC), Sarat v. Copal 8 

M/s. G. B. Pai and J. Mahajan, Advo- 
cates and M/s. O. C. Mathur and J. B. 
Dadachanji, Advocates of M/s. J. B. 
Dadachanji and Co., for Appellant; M. K. 
Ramamurthi, Senior Advocate (Mrs. 
Shyamla Pappu, M/s. J. Ramamurthi, M. 
Mohan, P. S. Khera, Miss B. Thakur and 
Mr. Vineet Kumar, Advocates, with him), 
for Respondent. 

The following Judgment of the Court 
was delivered by 

SHELAT, J.: This appeal by special 
leave, is directed against the award of 
the Labour Court, Delhi in a reference 
made to it under Section 17 (2) of the 
Working Journalists (Conditions of Ser- 
vice) and Miscellaneous Provisions Act, 
1955 (referred to hereinafter as the Act.) 

2. The relevant facts leading to the 
said reference may first be stated. 

3. By its letter dated 16-1-1953 the 
appellant-company appointed the respon- 
dent as a staff correspondent at Gauhati 
on a basic salary of Rs. 300 and dearness 
allowance at 40 per cent thereof in addi- 
tion to a fixed conveyance allowance of 
Rs. 100 per month. Sometime thereafter 
the respondent was transferred to the 
company’s branch office at Delhi where 
he worked as a special correspondent. 
By 1963 the remimeration payable to him 
came to Rs. 700 as basic pay, Rs. 497 as 


dearness allowance, Rs. 200 per month 
as car allowance in addition to a free 
telephone and free newspapers. On Octo- 
ber 8, 1963, while he was on leave, the 
respondent tendered his resignation. On 
October 14, 1963 P, K. Roy, the company's 
General Manager, informed the respon- 
dent that his letter of October 8, 1963 
could not be considered as one of resig- 
nation as under the company’s rules he 
would have first to report on duty and 
then to give a notice. On October 21, 
1963, however, the company accepted the 
resignation with effect from that date 
and thereupon the respodnent joined the 
Indian Express on October 23, 1963. 
Meanwhile, one V, G. Kamik, on behalf 
of the company, informed the respondent 
by his letter dated November 19, 1963 
that in the absence of a proper notice by 
him there could be no termination of 
employment and that “your reported ac- 
ceptance of another employment in the 
circumstances is in contravention of the 
terms and conditions of service of this 
company”. The respondent had, in the 
meantime, claimed compensation for leave 
due to him, to which claim the said letter 
of Kamik rephed that the company’s 
rules did not permit any such compen- 
sation where an employee had resigned. 
On November 21, 1963 the respondent 
wrote to the said Roy (Ex. W/4) that 
(1) after he had tendered his resignation 
there was a discussion between them 
when the matter of acceptance of his re- 
signation was amicably settled and that 
it was thereafter that he joined the In- 
dian Express, (2) the letter of Kamik 
that there was no termination of his em- 
ployment was not correct, (3) after Octo- 
ber 21, 1963 he had gone to the com- 
pany’s office to settle his accounts and 
collect the dues payable to him as also 
the letter of acceptance of his resignation 
but he was told that the accounts were 
not yet ready and he was not then paid 
even his salary and dearness allowance 
due up to October 20, 1963 although "I 
had asked for these amounts at least”, 
(4) the letter accepting his resignation was 
held back unbl he was prepared to sign 
a document “purporting to waive all my 
rights to leave salary” which he had fet 
refused to sign, (5) on receiving the said 
letter of Kamik he had thought neces- 
sary to get a written acceptance of re- 
signation, that, as apprehended by hfmj 
that letter was handed over to him on 
that day only after he accepted a cheque 
for Rs. 2810.47 P. and had given receipt 
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therefor “in full and final setdement of 
all my claims” and that he wanted to spe- 
cify in that receipt that full and final 
settlement on his side did not include 
compensation for one month’s leave due 
to him but the accountant did not allow 
him to do so. The statement of account 
which was given to the respondent on 
November 21, 1963 and on which he 
signed tlie said receipt stated that he had 
received die said cheque "in full and 
find settlement of all my claims against 
the company subject to die bonus for 
1963 if declared and payable to me”. The 
statement of account mentioned Rs. 901.34 
only as remuneration for 20 days of Octo- 
ber 1963 on the basis of his monthly re- 
muneration being Rs. 1,897 comprised of 
Rs. 700 as basic sdary, Rs. 497 as dear- 
ness aUowahce and Rs. 200 as car dlow- 
ance. The statement of account thus 
shows that thou^ he was on leave in 
October 1963, the company included the 
car allowance while cdculating his wages 
due for these 20 days. But it dso shows 
that no compensation for leave due to 
him was paid and further that in cdcu- 
lating the gratuity payable to him the 
monetary vdue of free telephone and 
free newspapers and the car allowance 
were not included as part of his v^ages. 
In reply to the respondent’s letter of 
November 21, 1963, die said Roy, by his 
letter of December 5, 1963, wrote that 
as the respondent had not taken away 
the company’s letter of acceptance of re- 
signation by the time Kamik addressed 
the sdd letter, Kamik was “right on facts” 
but, in view of the setdement of Ins af- 
fairs and the subsequent settlement of 
accounts, “it was better to forget the 
past and part amicably”. He dso made 
it dear -that the respondent’s claim for 
leave compensation was not admissible 
under the company’s rules, 

4. The respondent thereafter applied 
to the Delhi Administration and the latter 
as aforesaid, referred his claim to the 
Labour Comt for adjudication. In his 
statement of claim before the Labour 
Court, the respondent cldmed that the 
monthly wages payable to him were 
Rs. 700 basic, Rs. 497 as dearness allow- 
ance, Rs. 200 conveyance allowance and 
Rs. 50 being the estimated vdue of the 
benefit of a free telephone and news- 
papers, aggregating Rs. 1447 per month. 
He daimed gratuity computable on the 
basis of Rs. 1447 as being his monthly 
wages, Rs. 1447 as compensation for the 
months leave, in all, Rs. 6,000.84 P. He 
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did not deduct from the sdd daim the 
sdd amount of Rs. 2810.47 P. as he had 
not encashed the cheque given to him 
against the receipt dated November 21, 
1963. The company in its written state- 
ment denied the cldm relying on the 
sdd receipt and furtlier denied that the 
car allowance and the monetary vdue 
for the free telephone and newspapers 
could be induded in the wages payable 
to the respondent either as due to him 
or for cdcdating gratuity. Before the 
Labour Coint the company did not dis- 
pute the vdue of the benefit of the free 
telephone and newspapers estimated by 
the respondent, but it rdsed tire question 
whether the sdd vdue and the car allow- 
ance formed part of the respondent’s 
wages and' whether the amount of gra- 
tuity payable to liim could be ascertain- 
ed on the footing of their being part of 
his wages. The Labour Court held that 
there was no evidence that the car dlow- 
ance was not payable to the respondent 
while he was on leave as was the case 
in respect of anotirer working joumaHst, 
C. V. Vishwanath, whose ddm dso the 
Labour Court was trying dong with that 
of the respondent. The Laboiu Court 
found tiris difference a significant one 
and held that the car allowance had to 
be taken as part of the wages. The 
Labour Court dso held that the car d- 
lowance and the free telephone and 
newspapers were an allowance and an 
amenity respectively f allin g under the 
definition of Section 2 (rr) of the Indus- 
trid Disputes Act, 1947, botii forming 
the component parts of montiily wages 
payable to the respondent. As regards 
the leave, the respondent was imdoubted- 
ly entitled to SO days leave. But the 
company’s plea was, firstly, that its rules 
did not permit compensation for such 
leave and secondly, that it was set off 
against the period of notice which the 
respondent was required to give. No rules, 
however were produced to show that 
they contained any provision disallowing 
such compensation. As regards the notice 
period of one month, the Labour Court 
held that as the resignation dated Octo- 
ber 8, 1963 was accepted with effect 
from October 21, 1963 there was com- 
pliance of 13 days only and therefore 
the management was not h'able , to pay 
for the bdance of 17 days leave. Tlie 
Labour Court rejected tiie company’s 
plea that the receipt given by the res- 
pondent in full settlement of all his 
claims estopped him from making these 
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rlmms bri the ground that as these items 
were daimable imder the Act there could 
be no estoppel against law. In the re- 
sult, the L^our Court held that the res- 
pondent was entitled to claim car allow- 
ance at Rs. 200 per month, Rs, 50 per 
month for telephone and newspapers and 
compensation for 13 days leave, that the 
first two were parts of his wages, that 
his monthly remimeration was, therefore 
Rs. 1447 and gratuity equivalent to hVz 
months wages would have to be calcu- 
lated on the basis of Rs. 1447 being his 
wages per month and directed the com- 
pany to pay on the aforesaid calculations 
Rs. 2002 over and eJbove Rs. 2810.47 for 
which the company had issued the said 
cheque. 

5. The first contention raised by coim- 
sel for the company against the award 
was that the respondent, not being in the 
company’s employment at the time he 
filed his claim in the Labour Court, was 
not a worldng journalist, and therefore, 
was not entitled to avail himself of the 
provisions of the Act. Section 2 (c) pro- 
vides that “unless the context otherwise 
requires” a newspaper employee “means 
iany worldng journalist, and includes any 
other person employed to do any work 
in, or in relation to, any newspaper esta- 
bhshment”. Clause (f) of that section de- 
fines a “working joiunalist” to mean a 
person whose principal avocation is that 
of a jotnnalist and “who is employed as 
such m, or in relation to, any newspaper 
establishment.” Clause (g) provides that 
^ words and expressions used but not 
de^ed_ in this Act and defined in the 
Industrial Disputes Act, 1947 shall have 
the meanings respectively assigned to 
hi that Act. Counsel strenuously 
relied on the words “who is employed” as 
a journalist in, or in relation to, any 
new^aper establishment in Clause (f) of 
oe^on 2, his contention being that it is 
only a newspaper employee who is pre- 
sently employed in a newspaper estab- 
lishment who can resort to the Act and 
not an ex-employee whose employment 
has come to an end as a result of accep- 
tmce of his resignation. A question. 
Similar to that raised by counsel, also 
arose in Western India Automobile Asso- 
dation v. Industrial Tribunal, 1949 FCR 
321 = (AIR 1949 FG 111). The conten- 
bon mere was that in the light of the 
defirations of 'industrial dispute’ and *an 
^ployee as they stood in the Industrial 
Disputes Act, 1947 before the Amending 
Act 86 of 1956 was passed, a dispute as 


to reinstatement, of a discharged or dis- 
missed workman could not fall within 
the scope of an industrial dispute. The 
contention was rejected. The Court ob- 
served that the definition of ‘industrial 
dispute' used the words “employment or 
non-employment”, that whereas one was 
a positive, the other was a negative act 
of an employer, that such an act related 
to an existing employment or to an exist- 
ing non-employment. After giving cer- 
tain examples to illustrate the fom: stages 
when a dispute could arise, the Court 
at page 330 (of SCR) = (at pp. 114, 115 
of ALR) concluded thus; 

“The failure to employ or the refusal 
to employ- are actions on the part of the 
employer which would be covered by 
the term “employment or non-employ- 
ment”. Reinstatement is connected with 
non-employment and is therefore within 
ihe words of the definition. It will be 
a curious result if the view is taken that 
though a person discharged during a dis- 
pute is within the meaning of the word 
“workman”, yet if he raises a dispute 
about dismissal and reinstatement, it 
would be outside the words of the defi- 
nition "in connection with employment or 
non-employment”.” 

A similar question was canvassed in Cen- 
tral Provinces Transport Services Ltd. v. 
Raghunath, 1956 SCR 956 = (AIR 1957 
SC 104) in connection with the C. P. and 
Be rar Industrial Disputes Settlement Act, 
XXIIT of 1947, Section 2 (10) of that Act 
defined an ‘employee’ in terms identi- 
cal with those in the Industrial Disputes 
Act as it stood before the amendment in 
1956, i. e., as meaning "any person em- 
ployed by an employer to do any skilled 
or unskilled manual or clerical work for 
contract or hire or reward in any industry 
and includes an employee discharged on 
account of any dilute relating to a 
change — whether before or after tiie dis- 
charge”. Section 2 (12) defined an ‘in- 
dustrial dispute’ to mean “any dispute or 
difference connected with an industrial 
matter arising between employer and 
employee or between employers or v em- 
ployees”. It was not disputed that the 
question of reinstatement was an indus- 
trial dispute but the controversy was as 
to whether it was an industrial dispute 
as defined by Section 2 (12) of that Act 
The argument was that as the workman 
concerned was aheady dismissed and his 
employment had thereby come to an end, 
he could not be termed an employee as 
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the intention of the legislature could not 
be to include in the definition of an 
employee even those who had ceased to 
be in service as otherwise there was no 
need for the further provision in Sec- 
tion 2 (10) which included those who were 
discharged from service on account of 
■die dispute. The Court dismissed this 
contention following the decision in West- 
ern India Automobile Association, 1949 
FCR 321 = (AIR 1949 FC 111) (supra) 
and held that a dispute between an em- 
ployer and an employee regarding the 
latter’s dismissal and reinstatement would 
be an industrial dispute within Sec. 2 (12) 
of that Act, that the inclusive clause in 
Section 2 (10) was not an indication that 
dismissed employees would not fall with- 
in the meaning of ‘employee’ or that the 
question of their reinstatement would not 
be an industrial dispute and that that 
clause was inserted ex abimdanti cautela 
to repel a possible contention that em- 
ployees discharged under Sections 31 and 
32 of the Act would not fall within the 
meaning of Section 2 (10). Since the de- 
finitions of "an employee” in these two 
Acts were in language similar to the one 
used in the present Act, these decisions 
would be authorities for the ■view that 
an ex-employee would for the purposes 
of the present controversy be a working 
joirmalist. 

0. It was, however, argued that 
though these two decisions considered a 
dismissed employee as a workman as de- 
fined by the Industrial Disputes Act and 
the C. P. and Berar Act, there are two 
jiecisions of this Court which express 
contrary "views and that, therefore there 
is a conflict of opinion which should be 
resolved by a larger bench. The two 
decisions relied on in this connection are: 
Dharangadlrara Chemical Works Ltd. v. 
State of Saurashtra, 1957 SCR 152 = (AIR 

1957 SC 264) and Workmen v. The 
Management of Dimakuchi Tea Estate, 

1958 SCR 1156 = (AIR 1958 SC 353). 
In Dharangadhara Chernical Worlts Ltd., 
the appellants were lessees holding a 
licence for manufacturing salt on the 
demised lands. The salt was manufac- 
tured by a class of professional labourers, 
known as agarias, from rain water that 
got mixed up with saline matter in the 
soil. The work was seasonal and com- 
menced after the rains and continued till 
Jime when the ‘agarias left for their 
■villages. The demised lands were divid- 
ed into plots which were allotted to the 
agarias -with a sum of Rs. 400 for each 
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plot to meet the initial expenses. General- 
ly the same plot would be allotted to the 
same agarias every year, but if the plot 
was extensive in area it would be allott- 
ed to two agarias in partnership. After 
the manufacture of salt diese agarias were 
paid at the rate of -/5/6 per maund. Ac- 
counts would be settled at the end of 
each season and the agarias would ' be 
paid the balance due to them. These 
agarias worked together with' the mem- 
bers of their families and were also free 
to engage extra labour on their own ac- 
count, the appellant company having no 
concern therewith. No hours of work 
were prescribed, no muster rolls were 
maintained nor were working hours con- 
trolled by the appellant company. There 
were also no rules as regards leave or 
holidays and the agarias were free to go 
out of the factory after making arrange- 
ments for the manufacture of salt. On 
these facts the question was whether the 
agarias were workmen as defined by S. 2 
(s) or independent contractors. Bhagwati 
J. spealdng for the Court, after quoting 
Section 2 (s) of the Industrial Disputes 
Act, as it stood prior to its amendment in 
1956, said thus: 

"The essenrial condition of a person 
being a workman within the terms ■ of 
this definition is that he should be em- 
ployed to do the work in that industry, 
that there should be, in other words, an 
employment of his by the employer and 
that there should be the relationship be- 
tween the employer and him as between 
employer ;and employee or master and 
servant, linles's a person is thus employ- 
ed there • can be no question of his be- 
ing a workpian within the definition of 
the term as contained in the Act” 

Relying in particular on the words "tm- 
less a person is thus employed”, counsel 
argued that this decision was at variance 
with what was said in the Central Pro- 
vinces Transport Services Ltd., 1956 SCR 
956 = (AIR 1957 SC 104) (supra) and was, 
besides, an authority for the proposition 
that as the definition of a workman then 
stood, an ex-employee would not be a 
workman within the meaning of the Act. 
We are of tlie view that this decision 
does not warrant such a contention or that 
there is any conflict between this deci- 
sion and the two earlier decisions. The 
question before the Court was the dis- 
tinction between an employee and an 
independent contractor and it was only 
while describing the characteristics of tho 
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two relationsliips that the learned Judge 
observed that unless there was a rela- 
tionship of master and servant and the 
person concerned “is employed” he could 
not be regarded as “a workman” as de- 
fined by the Act. The Court was not 
concerned in that case with the quesh'on 
posited in the Central Provinces Trans- 
port Services Ltd., 1956 SCR 956 = (AIR 
1957 SC 104) (supra) whether an employee 
who has been discharged or dismissed 
and who claims a reher such as reinstate- 
ment is a workman or not. Not having 
to consider such a question and being 
only concerned with the distinction be- 
tween an employee and an independent 
contractor, the oDservations made by the 
Court to delineate the features of the 
two relationships cannot be regarded 
either as laying down that an ex-employee 
is not a workman or as being in conflict 
with the two earlier decisions which are 
specific decisions on the definitions of “a 
workman” in the Act. In the case of 
Worlonen of Dimakiichi Tea Estate, 1958 
SCR 1156 = (AIR 1958 SC 353) (.supra), 
the dispute related to the dismissal of one 
Dr. K. P. Bannerjee. The management 
in the written statement pleaded that Dr. 
Bannerfee was not a workman as defined 
by Section 2 (s) of the Industrial Dispute 
Act, that therefore his dismissal could not 
be an industrial dispute as defined in Sec- 
tion 2 (k) and the Tribunal could have 
no jurisdiction to decide whether the 
management were justified or not in dis- 
missing the Doctor. The Tribunal as also 
the Laljour Appellate Tribunal held, pre- 
sumably because Dr. Banneriee was not 
in the words of Section 2(s) a person 
employed in any industry to do any sldl- 
led or tmskilled manual or clerical work, 
that he was not workman within the 
meaning of Section 2 (s), that the ques- 
tion of his dismissal was not an indus- 
trial dispute, and that therefore, his case 
was beyond the Tribunal’s jurisdiction. 
The workman thereupon applied for spe- 
cial leave under Article 136 and though 
leave was granted, it was limited to the 
question whether a dispute in relation to 
a person who is not a workman was an 
industrial dispute as defined by S, 2 (k) 
of the Industrial Disputes Act, 1947. In 
view of the special leave being so limit- 
ed, the Court proceeded on the assump- 
tion that Dr. Bannerjee was not “a work- 
man” xmder the definition of that word 
as it then stood. The problem was, whe- 
ther even so, the dispute regarding his 
dismissal could still be an industrial dis- 


pute, the contention of the workmen be- 
ing that it would be so as by the use of 
the expression ‘of any person’ in the third 
part of Section 2 (Id a dispute relating 
to a person, though not a workman, 
would be an industrial dispute. In ans- 
wering this problem the Court entered 
into an elaborate discussion . of the seve- 
ral provisions and the scheme of the Act 
and came to the conclusion that though 
the clause defining ‘industrial dispute’ had 
used the expression “of any person”, that 
expression must be given a restricted 
meaning, namely, that the dispute must 
be a real dispute between the parties 
thereto so as to be capable of settlement 
or adjudication by one party to the dis- 
pute giving necessary relief to the other 
and the person regarding whom the dis- 
pute was raised must be one in whose 
employment, non-employment, terms of 
employment or conditions of labour the 
parties to the dispute had a direct or 
substantial interest In the absence of 
such an interest the dispute coud not be 
said to be a real dispute between the 
parties. At page 1172 (of SCR) = (at p. 
360 of AIR) of the Report, the Court 
however, has made certain observations 
which apparently appear to be in vari- 
ance with the Western India Automobile 
Association, 1949 FCR 321 = (AIR 1949 
FC 111) (supra) and in the Central Provin- 
ces Transport Services Ltd., 1956 SCR 
956 = (AIR 1957 SC 104) (supra). The 
observations relied on by counsel are as 
follows:. 

‘Tt is clear enough that prior to 1958 
when the definition of ‘workman’ in the 
Act was further widened to include a 
person dismissed, discharged or retrench- 
ed in connection with, or as a conse- 
quence of the dispute or whose dismissal, 
discharge or retrenchment led to the dis- 
pute, a workman who had been dis- 
charged earlier and not during the dis- 
pute was not a workman within the mean- 
ing of the Act. If the expression “any 
person” in the third part of the defini- 
tion clause were to be strictly equated 
with ‘any workman’, then there could be 
no industrial dispute, prior to 1956, with 
regard to a workman who had been dis- 
charged earlier than the dispute. That 
seems to be the reason why the Legisla- 
ture used the expression ‘any person’’ in 
the third part of the definition clause so 
as to put it beyond any doubt that the 
non-employment of such a dismissed 
workman was also within the ambit of 
an industrial dispute.” . 
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These observations, however, were made 
to show tliat as the definition of the work- 
man stood before the 1956 amendment 
there was a gap between a workman and 
an employee, that thou^ all workmen 
would be employees, the vice versa would 
not be correct as the supervisory staff 
would not fall within the definition of 
workman and that that gap was reduced 
to a certain extent by the Amendment 
Act of 1956 and that it would not be al- 
ways correct to say that the woricmen 
would have a direct and substantial inte- 
rest in questions relating to all kinds of 
employees. At p. 1173 • (of SCR) = (at 
p. 360 of AIR) S. K. Das, J. observed: 

'"The expression ‘any person’ in the 
definition clause means, in our opinion, 
a person in whose employment, or non- 
employment, or terms of employment, or 
conditions of' labour the workmen as a 
class have a direct or substantial interest 
— ^with whom they have, under the 
scheme of the Act, a community of inter- 
est.” 

While dealing with the decisions in West- 
ern India Automobile Association, 1949 
FCR 321 = (AIR 1949 FG 111) (supa) 
and Central Provinces Transport Services 
Ltd., 1956 SCR 956 = (AIR 1957 SC 104) 
(supra), the learned Judge clearly stated 
at page 1176 (of SCR) = (at p. 362 of 
AIR) that the problem in those cases was 
whether an industrial dispute included 
within its ambit a dispute with regard 
to reinstatement of certain dismissed 
workmen, a problem quite different from 
the one before them and that the illustra- 
tions given by Mahajan J. (as he tlien 
was) in the Western India Automobile 
Association, 1949 FCR 321 = (AIR 1949 
FC 111) (supra) "to elucidate a different 
problem", could not be taken as deter- 
minative of a problem which was not be- 
fore the Comt in that case. The, pro- 
blem in each of these decisions ' being 
different and in view particularly of the 
fact that the case proceeded on the as- 
sumption that Dr. Bannerjee was not “a 
worlonan”, it becomes difficult to agree 
that the observations relied on by coim- 
sel were meant to be or are in fact in 
variance with those in the two earlier 
decisions, or that therefore, there is any 
conflict of opinion on the question that 
a workman whose services are terminated 
would stiU be a workman as defined by 
Section 2 (a) before it was amended in 
1956. 

7. But assuming that there is such a 
conflict as contended, we do not have to 
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resolve that conflict for the purposes of 
the problem before us. The definition 
in Sec. 2 of the present Act commences 
with the words “In tliis Act unless die 
context otherwise requires” and provides 
that the definitions of the various ex- 
pressions will be those that are given 
there. Similar qualifying expressions are 
also to be found in the Industrial Disputes 
Act, 1947, the Minimum Wages Act, 1948, 
the G. P. and Berar Industrial Disputes 
Settlement Act, ' 1947 and certain other 
statutes dealing with industrial questions. 
It is, therefore, clear that the definitions 
of “a newspaper employee” and “a work- 
ing joumaust” have to be construed in 
the light of and subject to the context 
requiring otherwise. Section 5 of the 
Act, which confers the right to gratuity, 
itself contemplates in Clause (b) of sub- 
section (1) a case of payment or gratuity 
to the nominee or the family of a working 
journalist who dies while he is in the 
service of a newspaper establishment. 
Section 17 (1) provides that where any 
amoimt is due xmder the Act to a news- 
paper employee from an employer, such 
an employee himself or a person autho- 
rised by him or, in case of his death, any 
member of his family can apply to the 
State Government or other specified 
authority for the recover)' fliereof. Simi- 
lar provisions are also to be found in Sec- 
tion 3SC (1) of the Industrial Disputes 
Act. Claims imder that section include 
those for compensation in cases of re- 
trenchment, transfer of an undertaking 
and closure xmder Ch. VA of that Ach 
all*- of which would necessarily be claims 
arising after termination of service and 
the claimant would obviously be one in 
all those.cases who would not be present- 
ly employed in the establishment of the 
employer _ against whom such daims are 
made. Likewise the daim for gratuity 
under Section 17 read with Section 5 of 
the Act would itself be one which ac- 
crues after the termination of employ- 
ment. These provisions, therefore, dear- 
ly indicate that it is not only a news- 
paper employee presently employed in a 
particular newspaper establishment who 
can maintain an application for gratuity. 
The scheme of all these acts dealing with 
industrial questions is to permit an ex- 
employee to avail of the benefits of their 
provisions, the only requirement being 
that the daifn in dispute must be one 
which has arisen or accrued whilst the 
daimant was in the emplo 3 ment of the 
person against whom it is made. There 
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can, therefore, be no doubt that the defi- 
nitions of a “newspaper employee” and 
“worl^g joumalist” being subject to a 
context to the contrary, the benefit of 
Sections 5 and 17 is available to an ex- 
employee though he has ceased to be 
in the employment of that pa^cular 
newspaper establishment at the time of 
bis application for gratuity. The con- 
tention that the respondent was not en- 
titled to maintain his application as he 
was not in the service of the appellant 
company on the date of his claim before 
the Labour Court cannot be sustained. 

8. The next contention was that the 
respondent having signed the said re- 
ceipt in full settlement of aH his claims 
and having thereby induced the company 
to accept his resignation without insist- 
ing on a full monih’s notice was estopped 
from making claims in respect of his 
leave for one month, the car allowance 
and the free telephone and newspapers 
and for including them as part of his 
wages for calcidating gratuity. Certain 
decisions of this Court seem, however, to 
have expressed doubt whether technical 
pleas suh as acquiescence, estoppel and 
waiver suitably apply to industrial ad- 
judication, But assuming that the rule 
of estoppel, as incorporated in Sec. 115 
of the Evidence Act, were to apply, the 
foundation of that rule is that it is in- 
equitable and unjust to a person, that if 
another person by a representation in- 
duces him to act as he would not have 
otherwise acted, the person who made 
the representation should be allowed to 
deny die effect of his former statement 
to the loss and injury of the person who 
has acted on it. [See Sarat v. Gopal, (1892) 
19 Ind App 203 (PC)]. The rule is one 
of evidence only and does not create any 
substantive right or confer any cause of 
action on the other. It comes into ope- 
ration if a statement as to the existence 
of a fact has been made with the inten- 
tion that the other person to whom it is 
made should believe and act on it and 
that that another person does in fact act 
upon the faith of it. The question whe- 
ther the respondent is estopped from 
making his said claims may be looked 
at firstly, as regards his leave period, and 
secondly, as regards his claims for car 
allowance and free telephone and news- 
papers. As to the claim for leave due 
to him, the record of the case makes it 
dear tiiat he had been making that daim 
from the very outset. Thou^ the receipt 
1970 S. C./28 IV G— 4 
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given by him mentions that it was given 
in full settlement of all his claims, the 
respondent on that very day in his letter 
Ex. W/4 to the said Roy protested that 
ihou^ he wanted to darify in that re- 
ceipt that it was in full settlement of his 
salary and dearness allowance for the 20 
days of October 1963 and gratiiity only, 
he was not allowed to malce that reserva- 
tion althou^ he had already preferred 
his claim for compensation for one. 
month’s leave due to him. We must 
note that thou^ this letter went in as 
Ex. W/4 before the Labour Court the 
company led no evidence to controvert 
the statements made therein. The rea- 
son for not doing so seems to be that 
the respondent had made the claim before 
one Mitra, the accountant in the Delhi 
Office, and that claim was a matter of 
.dispute. This position emerges from 
Roy’s reply dated December 5, 1963 to 
the respondent’s said letter of November 
21, 1963 wherein the stand taken by Roy 
was that ihe respondent was not entitled 
to compensation for leave, not because 
he had given up that claim when he had 
signed the said receipt, but because the 
company’s rules did not permit such com- 
pensation. It is, therefore manifest that 
the respondent did not make any repre- 
sentation when he signed the said receipt 
that he had M'aived his claim for leave 
period or that the company did any act 
on any such representation which other- 
vrise it would not have done. In spite 
of the letter Ex. W/4, the company fail- 
ed to produce before the Labour Court 
its rules under which it was said that 
such a claim was not permissible. In its 
special leave petition in this Court, 
the company, however, cited a rule 
but we coxJd take no, notice of 
it as no application for producing 
the rules or proving them as ad- 
ditional evidence was made and it was 
hardly fair or just to take notice of it at 
such a late stage without an opportunity 
to the respondent to verify or controvert 
it. Roy’s reply also indicates that the 
company’s case, that the respondent’s 
claim for compensation for leave was at 
the time of preparing his statement of 
account adjusted or set off against its 
daim for the notice period, could not 
be correct. For, if that was so, he would 
have straightway said so in his said reply, 
or in any event the company would have 
led evidence of its accountant to that 
effect before the Labour Court. The 
rule of estoppel thus could not be in- 
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yoked against the claim for compensation 
for leave period. 

9. We next examine the question whe- 
ther the respondent was precluded from 
making the rest of his claim. The bur- 
den of proving the ingredients of S. 115 
of the Evidence Act lies on the party 
daiming estoppel. The representation 
which is the basis for the nue must be 
clear and unambiguous and not indefi- 
nite, upon which the party relying on it 
is said to have, in good faith and in be- 
lief of it, acted. The statement of ac- 
count prepared at the time when the 
respondent gave the said receipt appears 
to indicate that the benefit of the free 
telephone and newspapers and the car 
allowance were not taken into account 
and gratuity due to the respondent was 
calculated on the amount of pay being 
comprised of basic wages and dearness 
allowance only. But me inference that 
the respondent had mven up his afore- 
said claims when he passed the said 
receipt appears to be rebutted by the fol- 
lowing facts; (1) though the resignation 
was accepted on October 21, 1963 me let- 
ter of acceptance was not communicated 
to the respondent till November 21, 1963 
when the company obtained from the 
respondent the said receipt, (2) in the 
meantime, the respondent received Kar- 
nik’s said letter of November 19, 1963 to 
the effect that there was no termination 
of the respondent’s service in the absence 
of a month’s notice, and on receipt of 
which, according to the respondent, he 
considered it necessary to secure the let- 
ter of acceptance of his resignation from 
the company. If the termination of his 
service depended on the giving of a 
month’s notice, how was it that the com- 
pany’s Manager, D’Souza, had accepted 
the resignation and signed the letter of 
acceptance Ex. W/1 on October 21, 1963; 
(8) tiie company was aware, as. Karhik’s 
said letter October 21, 1963 . (shows that?) 
the respondent had joined the Indian Ex- 
press on 23-10-1963. The respondent’s case 
was that it was after he wak'told that his 
resignation had been accepted that he 
joined that Indian Express. But when he 
received Kamik’s said letter he decided 
that he could not rest content without 
jeoparding his interests on the mere oral 
intimatioo of acceptance of his resigna- 
tion, and therefore, went to the company’s 
office to secure a written acceptance when 
he was told that rinless he passed a re- 
ceipt in full settlement of his claims, the 
letter of acceptance would not be issued 


to him. There appear to be two good 
reasons why the respondent’s case cannot 
be easily discarded. Firstly, since his 
resignation was accepted with effect from 
October 21, 1963 and even a letter to that 
effect was made ready and signed by the 
company’s manager, it would ordinarily 
have been communicated to him. If the 
company had any claim against him or if 
it wanted that his account should be set- 
tled before the letter was issued to him, 
sruely an intimation to that effect would 
have been given to him. Secondly, 
though the respondent had put on record 
his version as to how the said receipt was 
obtained from him as early as November 
21, 1963, i.e., on the very day that the 
said receipt was secured from him, no 
refutation of any of the allegations in 
that letter is to be found in Roy’s reply to 
it dated December 5, 1963 save that the 
respondent’s claim for compensation for 
leave period was not admissible under the 
company’s rules. It is significant that 
there was no denial in that reply that the 
receipt was obtained from the respondent 
in the manner alleged in the said letter 
dated November 21, 1963. Even at the 
later stages the company did not examine 
its accoimtant before the Labour Court to 
refute the said allegations. The state- 
ments of the respondent in Aat letter hav- 
ing thus remained unchallenged, the 
Labour Court could not reject them. In 
these circumstances, it becomes doubtful 
whether he could be said to have been 
estopped from making the said claims on 
the ^ound only of the said receipt, if that 
receipt was obtained, as alleged by him, 
tmder the stress of circumstances. In this 
connection the fact that , he kept the said 
cheque. »uhcashed is . not totally without 
releytoce. Under Section 115 of the Evi- 
dence Act the representation which estops 
a person making it from acting contrary 
to it is one on the belief of which tihe 
other person acts in a manner he would 
not have done but for it and on believ- 
ing it to be true. Such a condusion is 
difficult in face of the uncontradicted 
statements in the letter Ex. W/4 that the 
management would not give him the let- 
ter of acceptance of his resignation tmless 
he signed the said receipt in full settle- 
ment of all his claims. Ihe plea of estop- 
pel made on behalf of the company, 
therefore, cannot be accepted. 

10. The third contention was that the 
monetary value of the free telephone and 
newspapers and the car allowance cotJd 
not be included as part of his wages for 
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calculating gratiuty. The value in terms 
o£ money of the benefit of free telephone 
and free newspapers, as estimated by the 
respondent, was not in question. But' the 
argument was that this benefit as also 
the car allowance were given to the res- 
pondent by way of reimbursement for 
ejq)enses which as a ^ecial correspondent 
he would otherwise have had to 
incur for the proper and efficient dis- 
charge of his duties. The two items, 
therefore, were neither an allowance nor 
an amenity. The facts, however, are that 
the telephone was installed by the com- 
pany at the respondent’s residence and 
stood in his and not in the company’s 
name. All payments connected ■with it^ 
including charges for calls, were made by 
the company. There was no restriction 
that he could use the telephone only for 
his official work or that he could not use 
it for personal calls. He was not called 
upon to keep an account of personal 
calls, &e payment of which he would be 
called upon to make. Nor was any esti- 
mated amount for such personal calls 
either demanded or deducted from his 
wages. The newspapers were subscribed 
by the respondent but the bills for them 
were paid by the company. It was not 
the case of the company that the bills for 
them would be paid by it provided they 
were made use of by the respondent for 
his work as a specim correspondent. As 
regards the car allowance, the car be- 
longed to^ and stood registered in his 
name but ^e company paid him a month- 
ly allowance of Rs. 200/-. There was no 
evidence whatsoever, not even a sugges- 
tion in the correspondence, that Qiat 
amount was estimatea as being equivalent 
to the expenses of conveyance which the 
respondent would incur in the discharge 
of his duties. No such indication is to be 
found in the company’s evidence, nor was 
such a suggestion put to the respondent 
when he examinecf himself before the 
Labour Court 

11. Since ‘wages’ has not been defined 
in the Act, its meaning is the same as 
assigned to it in the Industrial Disputes 
Act. Under Section 2 (rr) of that Act, 
'wages’ means all remuneration capable 
of being expressed in terms of money, 
which would, if the terms of employ- 
ment, expressed or implied, were fulffiled, 
be payable to a workman in respect of 
his employment or of work done in such 
employment, and indudes (i) such anow 7 
ances (including dearness allowance) as 
the workman is for the time being entitl- 
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ed to; (ii) the value of any house accom- 
modation, or of supply of light, water, 
medical attendance or other amem'ty or 
of any service or of any concessional sup- 
ply of foodgrains or other articles,- (iii) 
any travelling concession; but does not in- 
dude any bonus and other items men- 
tioned therein. Mr. Ramamurthi’s argu- 
ment was that the car allowance as also 
the benefit of the free telephone and 
newspapers would fall imder the first part 
of the definition as they are remunera- 
tion capable of being expressed in terms 
of money. The argument, however, can- 
not be accepted as neither of them can 
be said to be remuneration payable in 
respect of employment or work done in 
such employment. Neither the car allow- 
ance nor the benefit of the free telephone 
was given to the respondent in respect of 
his employment or work done in such 
employment as the use of the car and the 
telephone was not restricted to the employ- 
ment, or the work of the respondent as 
the special correspondent. There was no 
evidence that the car allowance was fixed 
after taking into consideration the expen- 
ses which he would have ordinarily to 
incur in coimection with his employment 
or the work done in such employment. 
Even if the respondent had not used the 
car conveying himself to the office or to 
other places connected with his employ- 
ment and had used other alternative or 
cheaper means of conveyances or none at 
all, the car allowance would still have had 
to be paid. So too, the bills for the 
telephone and the newspapers whether 
he used them or not in connection with 
his employment or his work as the spe- 
cial correspondent. Therefore, we have 
to turn to the latter part of tibe definih'on 
and see if the two items properly fall 
^ereimder. So far as the car allowance 
is concerned, there was, as aforesaid, 
nothing to suggest that it was paid to re- 
imburse him of the expenses of convey- 
ance which he would have to incur for 
discharging his duties as the special cor- 
respondent, or that it was anything else 
than an allowance •within the meaning of 
Section 2 (rr) of that Act. It would, 
therefore, fall under the inclusive part (i) 
of the definition. Likewise, the benefit 
of the telephone and newspapers was al- 
lowed to ffie respondent not merely for 
the use thereof in connection vntb bis 
employment or duties connected with it 
Both the car allowance and the benefit of 
the free telephone and newspapers appear 
to have been allowed to him to directly 
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reduce the expenditure which would 
otherwise have gone into to family bud- 
get and were therefore items relevant in 
fixation of fair wages, (See Hindustan 
Antibiotics Ltd. v. Workmen, (1967) 1 SCR 
652 at pp. 674, 675=(Ani 1967 SC 948 
at pp. 961, 962)). That being the posi- 
tion, the two items could on the facts and 
circumstances of the present case be pro- 
perly regarded as part of the respondent’s 
wages and had to be taken into calcula- 
tion of the gratuity payable to him. 

12. These were the only points raised 
before us and since in our judgment none 
of them can be upheld the appeal must 
fail and has to be dismissed wifli costs. 

Appeal dismissed. 
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(From: Rajasthan)* 

S. M. SIKRI, G. E. MITTER AND 
E. S. HEGDE, JJ. 

Madan Raj Bhandari, Appellant v. The 
State of Rajasthan, Respondent. 

Griminal Appeal No. 82 of 1967, D/- 
29-7-1969, 

Criminal P. C. (1898), Sections 237, 
238 — Accused charged under Section 314 
read with Section 109, Penal Code for 
abetting R to cause miscarriage of A ' 
At no stage he was notified that he wo\dd 
be tried for offence of having abetted A 
— Throughout the trial accused was 
asked to defend himself against the charge 
on which he was tried — Conviction for 
abetting A to cause miscarriage, held, not 
proper — Accused was likely to have 
been prejudiced by charge on the basis 
of which he was tried — (Penal Code 
(1860), Sections 314, 109). Cr. App. No. 
219 of 1965, D/- 15-3-1967 (Raj), Revers- 
ed. (Para 14) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 SG 673 (V 46)= 

(1959) 2 Supp SCR 1=1959 Cri 
LJ 917, Faguna Eanta Nath V. 

State of Assam 14 

(1958) AIR 1958 SC 813 (V 45)= 

1959 SCR 861=1958 Cri LJ 1352, 
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V. State of Rajasthan (Hegde J.) A. L R. 

(1939) AIR 1939 PC 47 (V 26)= 

40 Cri LJ 364, Palcala Narayan 
Swamy v. Emperor 11 

(1924) AIR 1924 Cal 1031 (V 11)= 

ILR 52 Cal 112=26 Cri LJ 11, 
Umadasi Dasi v. Emperor 14 

M/s. Sobhag Mai Jain and V. S. Dave, 
Advocates, for Appellant; Mr. E. B. 

• Mehta, Advocate, for Respondent. 

The following Judgment of the Court 
was delivered By 

HEGDE, J.: — The appellant’s convic- 
tion by the learned Additional Sessions 
Judge, Jodhpur xmder Section 314 read 
with Section 109, Indian Penal Code, 
having been affirmed by the High Comt 
of Rajasthan, he appeals to this Court 
after obtaining special leave. The charge 
on the basis of which he was tried was 
that some days prior to May 1, 1963, he 
abetted one Mst. Radha at Jodhpur to 
cause the miscarriage of one Miss Atoshi 
Pass alias Amola who as a result of ad- 
niim'stration of tablets and introduction 
of ‘laminaria dento” by the said Mst. 
Radha, died on May 1, 1963. The case 
for the prosecution is that in about the 
year 1962-63, the appellant was the Presi- 
dent of Oramotthan Pratishthan at Jalore. 
Miss Atoshi Dass was a teacher worldng 
in Indra Bal Mandir, Tikhi, an institu- 
tion under the management of appell^t 
She was young and unmarried. Illicit 
relationship developed between the afore- 
mentioned Atoshi Dass and the appellant 
as a result of which Miss Atoshi Dass 
became pregnant. With a view to cause 
abortion of the child in her womb, the 
appellant took Miss Dass to Jodhpur and 
there attempted to cause the miscarriage 
. mentioned above through one Mst, Radha. 
The attempt was not successful. The 
insertion of 'laminaria dento” in the pri- 
vate parts of Miss Dass caused septicaem 
as a result of which she died in the 
hospital on May 1, 1963. 

2. The appellant’s case is that he had 
no illicit relation with Miss Atoshi Dass 
nor did he abet the alleged abortion. He 
denies that Miss Atoshi Dass died as a 
result of any attempt at abortion. 

3. As seen earlier the appellant was 
charged and tried for the offence of abet- 
ting Mst. Radha to cause the miscarriage 
in question but he was ultiinately convict- 
ed of the offence of abettihg Miss Dass 
in the commission of the said offence. 

4. It may be stated at this stage that 
one Mst. Radha was tried along with foe 
appellant in foe trial Court but she was 
acquitted on the ground that there was no 
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evidence to show that she had anything 
to do with the abortion complained of. 

■5. Despite the contentions of the ap- 
pellant to the contrary, we think there is 
satisfactory evidence to show that the 
death of Miss Dass was due to septicaem 
resulting from the introduction of ‘lami- 
naria dento” into her private parts. On 
this point we have the unimpeachable 
evidence of Dr. A. J. Abraham, P. W. 4. 

6. There is also satisfactory evidence 
to show that the appellant was iu terms 
of illicit intimacy with Miss Dass; It is 
true that the principal witness on this 
point is Miss Chhayadass, P. W. 6, the 
sister of the deceased, a witness who has 
given false evidence in several respects. 
But as regards the iUicit relationship be- 
tween the appehant and Miss Atoshi Dass, 
her evidence receives material corrobora- 
tion from the evidence of P. W. 7, M. B. 
Sen and P. W. 5, Misri Lai. Further it 
also accords with the probabilities of the 
case. It is not necessary to go into that 
question at length as we have come to the 
conclusion that the appellant is entitled 
to an acquittal for the reasons to be stated 
presently. 

7. While we are of opinion that there 
was illicit intimacy between the appel- 
lant and the deceased, we are imable to 
accept the assertion of Miss Chhayadass 
that the appellant was her only paramour. 
Exh. D. 3 conclusively proves that the 
deceased had illicit relationship with one 
Sood at Delhi. In the committal Court 
Miss Chhayadass admitted that the ad- 
dress on Exh. D-3 is in the handwriting 
of the deceased. In that Court she was 
positive about it; but iu the trial Court 
she went back on that admission. In 
many other respects also she had deviat- 
ed foom the evidence given by her in the 
committal Court. Hence we are unable 
to accept her statement in the trial Court 
that the address found on Exh. D-3, an 
inland letter is not in the handwriting of 
the deceased. Exh. D-3, appears to be a 
self-addressed letter sent by fie deceased 
to one Sood. The fact that the deceased 
had more than one paramom: is not a 
material circumstance diough it may indi- 
cate that the appellant could not have 
had any compelling motive to abet the 
abortion complained of. The fact that 
the appellant was in terms of illicit inti- 
macy wida the deceased, an unmarried 
girl and that later became pregnant 
though him is without more, not suffi- 
cient to connect the appellant with the 
crime. 


8. From the evidence of Misiilal and 
Sengupta, it is clear that the appellant and 
the deceased had gone together to Jodh- 
pur on April 24, 1963, But from the evi- 
dence of Sengupta, it is also clear that 
the deceased had some work to attend to 
at Jodhpur. It is also clear from the 
evidence of Miss Chhayadass that the de- 
ceased and the appellant were going to- 
gether to Jodhpur and other places off 
and on.; It may be noted that while re- 
turning from Jodhpmr to his native place, 
the appellant left the deceased with Mr. 
and jMhs. Sengupta, Hence the circum- 
stance that the appellant and the deceas- 
ed went together to Jodhpur on April 24, 
1963, cannot be held to be an incriminat- 
ing circumstance. 

9. This leaves us with the evidence 
relating to the actual abetment. On this 
aspect of the case the only evidence 
brought to our notice is the evidence of 
Miss Chhayadass and the letter Ex. P, 4 
Miss Chhayadass reposed in the trial 
Court that when the pregnancy of the de- 
ceased became noticeable, the appellant 
told the deceased in the presence of that 
witness that he would get the child abort- 
ed through Mst, Radha. As mentioned 
earlier Miss Chhayadass is a highly unre- 
liable witness. She had admitted in the 
committal Court that she had been tutor- 
ed by the police to give evidence. In 
fact she pointed out a police officer who 
was in the Court as the person who had 
tutored her. In the trial Court she denied 
that fact. There is no gainsaying the fact 
that she was completely under the thumb 
of the poh'ce. She deviated from most of 
the important admissions made by her 
during her cross-examination in the com- 
mittal Court. Coming to the question of 
the abetment referred to earlier, this is 
what she stated during her cross exami- 
nation in the committing Court: 

“My sister did not teU Madan Raj 
about her illness (arising from her pregn- 
ancy) in my presence. On being enquir- 
ed by me about my sister at Jalore I was 
informed that my sister had gone to Mst. 
Radha Nayan in the hospital for treat- 
ment. No talks about it were held before 
me prior to my talk at Jalore (talks be- 
tween Madanraj and my sister about 
treatment).” 

10. According to the admissions made 
by her in the committal Court she came 
to know for the first time about her 
sisters intention to cause miscarriage only 
after her death. No rehance can be plac- 
ed on the evidence of such a witness. 
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11. Now coming to Exh. P. 4 , tiiis is 
a letter said to have been written by the 
deceased sometime before her death in- 
tending to send the same to the appellant 
which in fact was not sent. It was found 
in her personal belongings after her 
death. There was some controversy 
before the Courts below whether the 
same is admissible under Section 82 (1) of 
the Evidence Act and whether it could 
be brought within the rule laid do^vn by 
the Judicial Committee in Pakala Nara- 
yana Swami v. Emperor, AIR 1939 PC 47. 
We have not thou^t it necessary to go 
into that question as in our opinon the 
contents of the said letter do not in any 
marmer support the prosecution case that 
the appellant instigated the deceased to 
cause miscarriage. The letter in ques- 
tion reads thus: 

"Shanti Bhawan 
28-4-63. 

I went with your letter to the father. 
Since I could not get money from him, 
I dropped you a letter. I went to Mst. 
Radha and asked her to give me medi- 
cine. I further said that the money would 
be received. She gave me a tablet and 
told me that injection would be given on 
receipt of full payment. This tablet is 
causing unbearable pam and bleeding 
but the main trouble will not be remov- 
ed without the injection. How can I ex- 
plain but the pain is intolerable. I have 
left Sen’s residence. He and particularly 
neighbouring doctor would have come to 
know every thing by my condition, which 
is too serious. (Meri is halat se unaki 
vishesker pas me Dalctarji ko sub kuch 
pata chal jati powon tak ulati ho jati). 
Firstly I intended to proceed to Jmore 
but on reaching the Station I could not 
dare to proceed. I feel that you are expe- 
riencing uneasiness and trouble for me. I 
am causing monetary as well as mental 
worries to you. I have been feeling this 
for a considerable longer period. Please 
do not be annoyed. 

It has become very difficult for me to 
stay alone for the last several days. 

Had you accepted me as your better 
half you would have not left me alone in 
my such serious condition. You carmot 
know what sort of trouble I -am expe-- 
riencing. Had you been with me I would 
not have felt it so much. Please do not 
be annoyed. Perhaps no one has given 
you so much trouble. 

I will wnite all these facts to my mother. 
I will also -write about our marriage. 
28-4-63. 


. State of Rajasthan (Hegde J.) A. I. R. 

Today is Sunday. I cannot book a 
trunk call to you in the Court. Today I 
tried on the Phone number of Hazarimal 
but it was engaged, and later on it was 
cancelled. My Pranam. . 

Yours Ritu. 

Today I have taken injection and have 
come from Shanti Bhawan”. 

12. No portion of that letter indicates 
that the appellant was in any mariner 
responsible for the steps taken by the de- 
ceased for causing miscarriage. No other 
evidence has been relied upon either by 
the tri^ Court or by the High Court in 
support of the finding that the appellant 
was guilty of the oflFence of abetting the 
deceased to cause miscarriage. 

13. For the reasons mentioned above 
we are of the opinion that there is no 
legal basis for the con-viction of the ap- 
pellant. 

14. The learned Cormsel for the ap- 
pellant challenged the con-viction of the 
appellant on yet another mound. As 
mentioned earlier he was charged and 
tried for the offence of abetting Mst. 
Radha to cause abortion of the child in 
the womb of the deceased but curiously 
enough he was con-victed for abetting the 
deceased to cause miscarriage. Abet- 
ment as defined in Section 107 of the 
Indian Penal Code, can be by instigation, 
conspiracy or intentional aid. If the abet- 
ment was that of Mst. Radha, it could 
have been only by instigation or conspi- 
racy but if it was an abetment of the de- 
ceased, it could either be by instigation 
or by conspiracy or by intentional aid. 
Throughout the trial the accused was ask-i 
ed to defend himself against the charge] 
on which he was tried. At no stage he' 
was notified that he would be tried for 
the offence of having abetted the deceas- 
ed to cause miscarriage. It is now well 
settled that the absence of charge or an 
error or omission in it is not fatal to a 
trial imless prejudice is caused — see 
Willie (William) Slaney v. The State of 
Madhya Pradesh, 1955-2 SCR 1140= (AIR 
1956 SC 116). Therefore the essential 
question is whether there is any reason- 
able likelihood of the accused having 
been prejudiced in -view of the charge 
framed against him. From what has been 
stated above one can reasonably come to 
the conclusion that the accused was likely 
to have been prejudiced by the charge on 
the basis of which he was tried. From 
the cross-examination of the prosecution 
-witnesses, it is seen that the principal at- 
tempt made on behalf of the appellant 
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was to sliow that he had nothing to do 
with the co-accused, Mst. Radha. He 
could not have . been aware of the fact 
that he would be required to show that 
he did not in any manner abet the. deceas- 
ed to cause miscaniage. The facts of 
tTiig case come within the rule laid down 
by this Court in Faguna Kanta Nath v. 
State of Assam, (1959) 2 Supp SCR 1= 
(AIR 1959 SC 673). The case of Gallu 
Sah V. State of Bihar, 1959 SCR 861=(AIR 
1958 SC 813) relied on by the High Court 
is distinguishable. Therein G^u Sah 
was a member of an unlawful assembly. 
He was said to have abetted Budi to set 
fire to a house. One of the members of 
the unlawful assembly had set fire to the 
house in question though it was not prov- 
ed that Budi had set fire to the house. 
Under those circurnstances this Court 
held that the offence "with which Gallu 
Sah was charged was made out. As observ- 
ed by Calcutta High Comrt in Umadasi 
Dasi V. Emperor, ILR 52 Cal 112=(AIR 
1924 Cal 1031) &at as a general rule, a 
charge of abetment fails when the sub- 
stantive offence is not established against 
the principal but there may be excep- 
tions. Gafiu’s case was one such excep- 
tion. 

15. For the reasons mentioned above 
we allow the appeal and acquit the ap- 
pellant. He is on bail. His bafi. bonds 
stand cancelled. 

Appeal allowed. 
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Kalanha Devi Sansthan, Appellant v. 
The Maharashtra Revenue, Tribunal 
Nagpur and others, Respondents. 

Civil Appeal No. 862 of 1968, D/- 
19-8-1969. 

(A) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act (99 of 1958), Sections 2 (12) Explana- 
tion I and 2 (22) — Hindu idol is juristic 
person — It caimof cultivate personally 
within Explanation I to Section 2 (12). 

When property is riven absolutely for 
the worship of an idol it vests in the idol 

*(l! P. a. No. 40 of 1965, D/- 8-4-1965— 
Bom at Nag.) 
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itself as a juristic person. However, the 
idol cannot take advantage of the provi- 
sions contained in the Act by which pos- 
session can be cdaimed from the tenant 
on the ground that it is reqTxired for per- 
sonal cmtivation. The position of idol is 
not the same as minor and the idol does 
not fall within E^lanation I to S. 2(12). 

(Para 4) 

Physical or mental disabilify as defined 
by Section 2 (22) lays emphasis on the 
words “personal labom: or supervision”. 
The dominating idea of anything done 
personally or person is that the thing 
must be done by the person himself and 
not by or hrough some one else. It is 
true mat the idol is capable of holding 
property in the same way as a naturm 
person. It has a juridical status with the 
power of suing and being sued. Its inte- 
rests are attended to by the person who 
has the deity in his charge and who is 
in law its manager with all the powers 
which would, in such circmmstances, on 
analogy, be given to the manager of the 
estate of an infant heir. But the require- 
ment of personal supervision under the 
third cjategory of personal cultivation prOr- 
vided for in the definition imder S. 2 (12) 
does not admit of an intermediary be- 
tween the landlord and the labomer, who 
can act as agent of the landlord for super- 
vising the operations of the agriculttual 
worker. If that is not possible in the 
case of one landlord, it cannot be said 
that it is possible in the case of another 
landlord merely because Ae landlord in 
the latter case is a juristic person. The 
cultivation of the land concerned must 
be by natural persons and not by legal 
persons. The provisions of the Berar 
Regulation of Agiicrultural Leases Act 
(C. P, Act ^ of 1951) which is already 
repealed, are of no help in deciding 
whether idol can cultivate personally 
within meaning of Explanation I to Sec- 
tion 2 (12) of the Bonmay Act. L. P. A 
No. 40 of 1965, D/- 8-4-1965 (Bom at 
Nag.), Affirmed; 19^ Mah LJ 589, Ap- 
proved; AIR 1968 SC 1364 Disting, 

(Paras 4, 5) 

(B) Hindu Law — Religious endow- 
ments — Manager or shebait of idol and 
trustee — Distinction between. 

The distinction between a manager or 
a shebait of an idol and a trustee where 
a trust has been created is well recog- 
nised. The properties of the trust in law 
vest in the trustee whereas in the case of 
an idol or a Sansthan they do not 
vest in the manager or the She- 
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bait. It is the deity or tlio San- 
sdian which owns and holds die pro- 
perties. It is only the possession and 
tlie management wliich vest in die mana- 
ger. (Para 5) 

(C) Tenancy Laws ^ — Bombay Tenancy 
and Agricultural Lands (\^idarbha Region) 
Act (99 of 1958), Section 2 (12) — Bombay 
Tenancy and Agricultural Lands Amend- 
ment Act (13 of 1950), Pre. — Both Acte 
arc protected by Article 31A — Their 
validity caimot be challenged on ground 
of violation of Articles 14 and 19 (1) (f) 
— Constitution of India, Articles 31A, 14, 
19 (1) (f). AIR 1961 SC 1517 and AIR 
1959 SC 459, Rel. on. (Para 6) 

Cares Referred: Chronological Paras 
(196S) AIR 1968 SC 1364 (V 55) = 

1968-3 SCR 441, Ishwardas v. 
Maharashtra Revenue Tribunal 5 
(1964) 1964 Mah LJ 589 = ILR 
(1965) Bom 14, Shri Keshoraj 
Deo Sansthan, Karanja v. Bapu- 
rao Deoba 4 

(1961) AIR 1961 SC 1517 (V 48) = 

1962-1 SCR 733, Mahadeo Pai- 
kaji KoUie, Yavatmal v. State of 
Bombay 6 

(1959) AIR 1959 SC 459 (V 46) = 

(1959) Supp 1 SCR 489, Sri Ram 
Ram Narain Medlii v. State of 
Bombay 6 

Dr. W. S. Barlingay, Senior Advocate 
(M/s. R. Mahalingier and Ganpat Rai, 
Advocates widi him), for Appellant; M/s. 
M. S. K. Sastri and S. P. Nayar, Advo- 
cates, for Respondents Nos. 2, 3 and 5; 
Mr. M. Veerappa,' Advocate, for Respon- 
dent No. 4. 

The following Judgment of the Court 
was delivered by 

GROVER, J.: This is an appeal by spe- 
cial leave from a judgment of the High 
Court of Bombay dismissing a petition 
imder Article 227 of the Constitution 
which had been filed by appellant San- 
sthan. 

2. The appellant is a private religious 
Trust, which ' is managed by Lasman 
Anant Mulay who is described as a 
Wahiwatdar (Manager). The main source 
of income for performing the several 
acts including the daily worship of the 
family deity (Shri Kalanka Devi) is stated 
to be derived from endowed agricultural 
land. Respondent No. 4 is the tenant in 
field survey No. 94 with an area of SO 
acres 8 gunthas in Mouza Mahajura, 
district Akola. On January 30, 1961 a 
notice was served on behalf of the ap- 
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pellant on respondent No. 4 imder the pro- 
visions of Section 38 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Act, 1958, hereinafter called the 
Act. It was mentioned in the notice that 
an earh'er notice under Section 9 (i) of 
the Berar Regulation of Agricultural 
Leases Act had been served in the year 
1955 that the Sanstlian required the afore- 
said field for personal cultivation and, 
therefore, he should give up possession. 
Those proceedings were pending but a 
notice under Section 38 of the Act was 
given to terminate the tenancy vrithout 
prejudice to the previous proceedings. 
As the notice v/as not comphed vith an 
appheation was filed on behalf of the 
appellant imder Section 36 of the Act for 
possession which was opposed by res- 
pondent No. 4. The Naib Tehsfldar re- 
jected the application on the ^und that 
the Sansthan was not a land-holder who 
could cultivate the land personall3^ His 
order was confirmed by the Sub-Divi- 
sional Officer and by the Maharashtra 
Revenue Tribimal to whom appeals were 
taken. The appellant ultimately filed a 
petition under Article 227 of the Consti- 
tution before the High Court which, as 
stated before, was dismissed. 

8. The only point which has to be 
determined is whether the Sansthan could 
take advantage of the proirisions contain- 
ed in the Act by which possession can 
be claimed from tihe tenant on the ground 
that it is required for personal cultiva- 
tion. Section 2 (12) of the Act defines 
the words "to cultivate personally” in the 
following manner: 

S. 2 (12) "to cultivate personally” means 
to cultivate on one’s own account — 

fi) by one’s own labomr, or 

(ii) by the labour of any member of 
one’s family, or 

(iii) under the personal supervision of 
one-self or of any member of one’s family 
by hired labour or by servants on wages 
payable in cash or kind but not in crop 
share; 

Explanation I. — ^A widow or a minor 
or a person who is subject to any physi- 
cal or mental disability, or a serving mem- 
ber of the armed forces shall be deem- 
ed to cultivate the land personally if it is 
cultivated by her or his servants or by 
hired labourer; 

Explanation H ” 

According to Section 2 (22) the “physical 
or mental disabilit)^’ means physical or 
mental disability by reason of which the 
person subject to suc^ disability is in- 
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capable of cultivating land by personal 
labour or supervision. The word “tenanti' 
is defined by Section 2 (32) as meaning 
a person who bolds land on lease includ- 
ing a person wbo is deemed to be a 
tenant under Sections .6, 7 or 8 and a 
person wbo is a protected lessee or oc- 
cupancy tenant. It is provided that tbe 
word ‘landlord” shall be construed ac- 
cordingly. Section 38 deals with termi- 
nation of tenancy by landlord for culti- 
vating land personally. It says that after 
giving notice to a tenant in writing at 
any time on or before February 15, 1961 
and makiag an appbcation for possession 
under Seetion 36 on or before Mareb 31, 
1961 the landlord may terminate the 
tenaney other than an oeeupaney tenaney 
if ibe landlord bona fide requires the land 
for cultivating it personally. Sub-sec- 
tion (3) gives the conditions subject to 
which the tenancy can be terminated. 

4. Now it is well known that when 
.property is given absolutely for the wor- 
ship of an idol it vests in the idol itself 
as a juristic person. As pointed out in 
Mukherjea’s Hindu Law of Religious and 
Charitable Trust at Pages 142-143 this 
view is in accordance with the Hindu 
ideas and has been tmiformly accepted 
in a long series of judicial decisions. The 
idol is capable of holding property in the 
same way as a natural person. “It has a 
juridical status with the power of suing 
and being sued. Its interests are attend- 
ed to by the person who has the deity 
in his charge and who is in law its mana- 
ger with an the powers which would, in 
such circTunstances, on analogy, be given 
to the manager of the estate of an in- 
fant heir”. The question, however, is 
whether the idol is capable of cultivating 
the land personally. The argument raised 
on behalf of the appellant is that rmder 
Explanation I in Section 2 (12) of the 
Act a person who is subject to any physi- 
cal or mental disability shall be deemed 
to cultivate the land personally if it is 
cultivated by the servants or by hired 
labourer. In other words an idol or a 
Sansthan that would fall within the mean- 
ing of the word “person” can well be 
regarded to be subject to a physical or 
mental disability and land can be culti- 
vated on its behalf by servants or hired 
labourers. It is urged that in Explana- 
tion (I) the idol would be in the same 
position as a minor and it can certainly 
cultivate the land personally within the 
meaning of Section 2 (12). It is difficult 
to accept the suggestion that the case of 
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the appellant would fall within Explana- 
tion (I) in Section 2 (12). Physical or 
mentd disabihty as defined by S. 2 (22) 
lays emphasis on the words “personal 
labour or supervision”. As has been 
rightly pointed out in Shri Kesheoraj Deo 
Sansthan, Karanja v. Bapufao Deoba, 
1964 Mah LJ 589 in which an identically 
similar point came up for consideration, 
the dominating idea of anything . done 
personally or in person is that the thing 
must be done by tihe person himself and 
not by or through someone else. In 
our opinion the following passage in that 
judgment at p. 593 explains ^ whole 
position correctly; 

‘Tt should thus appear that the legisla- 
tive intent clearly is that in. order to claim 
a cultivation as a personal cultivation 
there must be established a direct nexus 
between the person who makes such a 
daim, and the agricultural processes or 
activities carried on the land. In other 
words, all the agricultural operations, 
though allowed to be done through hired 
labour or workers must be under the 
direct supervision, control, or manage- 
ment of tile landlord. It is in that sense 
that the words “personal supervision” 
must be . understood. In other words, the 
requirement of personal supervision under 
the tiiird category of personal cultivation 
provided for in the definition does not 
admit of an intermediary between the 
landlord and the labourer, who can act 
as agent of the landlord for supervising 
the operations of the agricultural worker. 
If that is not possible in the case of on© 
landlord, we do not see how it is pos- 
sible in the case of another landlord 
merely because the landlord in the latter 
case is a juristic person”. 

In other words the intention is that the 
cultivation of the land concerned must 
be by natural persons and not by legal 
persons. 

5. It has next been contended that in 
the provisions of the Berar Regulation of 
Agricultural Leases Act 1951 public trusts 
of charitable nature were included among 
those who could claim possession from 
a tenant on the ground of personal culti- 
vation. It is not possible to see how 
the provisions of a repealed statute which 
was no longer in force, after the enact- 
ment of the Act, could be of any avail 
to the appellant. The decision in Ishwar- 
das v. Maharashtra Revenue Tribunal, 
(1968) 8 SCR 441 = (AIR 1968 SC 1364) 
has mso been referred to by the counsel 
for the appellant. In that case it was 
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said that under Section 2 (18) of the 
Bombay Public Trusts Act a trustee has 
been defined as meaning a person in 
whom either alone or in association with 
otlier persons the trust property is vest- 
ed and includes a manager. In view of 
this definition the properties of the trusts 
vest in die managing trustee and he is 
the landlord imder Clause 32 of Sec, 2 
of the Act. As he is tlie landlord, ho 
can ask for a surrender from the tenant 
of the lands of the trust “to cultivato 
personally.” In the present case it is 
common ground that the Sansthan is a 
private trust and is not governed by the 
provisions of the Bombay Public Trusts 
Act. The manager or the Wahiwatdar 
of the Sanstlian cannot, therefore, fall 
within the definition of the word "trustee” 
as given in Section 2 (18) of that Act 
It may be mentioned that in Ishwardas 
case, (1968) 3 SCR 441 = (AIR 1968 SG 
1364) the court refrained from expressing 
any opinion on the question wliether a 
manager or a Shebait of the properties 
of an idol or tlie manager of the Sansthan 
can or cannot apply for surrender by a 
tenant of lands for personal cultivation. 
Tlie distinction between a manager or a 
Shebait of an idol and a trustee where 
a trust has been created is well recog- 
nised. The properties of the trust in law 
vest in the trustee whereas in the case of 
an idol or a Sansthan they do not vest 
in tire manager or the Shebait. It is the 
deit>' or the Sansthan which owms and 
holds the properties. It is only the pos- 
session and the management which vest 
in the manager. 

6. It has lastly been contended that 
the relevant provisions of the Act which 
have the effect of debarring the appel- 
lant from claiming possession for perso- 
nal cultivation violate the provisions of 
Articles 14 and 19 (1) (f) of the Consti- 
tution, It is urged that discrimination is 
writ large between animate and juristic 
persons who fall within the defim'tion of 
the word "person”. , Such a contention, 
however, cannot be entertained in view 
of Article 31A of the Constitution. The 
Act had received the assent of .the Presi- 
dent and is rendered immune from attack 
or challenge on the ground of violation 
of Articles 14 or 19 of the Constitution. 
In Mahadeo Paikaji Koihe Yavatmal v. 
State of Bombay, (1962) 1- SCR 733 = 
(AIR 1961 SG 1517) tire constitutional 
validity of the Act itself was canvassed 
but the challenge failed. Similarly the 
validity of the Bombay Tenancy and Agri- 
jculturi Lands Amendment Act, 1956 as 
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applied to Vidarbha Region and Kutch 
Area was upheld in Sri Ram Ram Nararn 
Medhi V. Tlie State of Bombay, (1959) 
(Supp) 1 SCR 489 = (AIR 1959 SC 459). 

7. The appeal consequently fails and 
it is dismissed with costs. 

Appeal dismissed. 
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V. BHARGAVA AND K S. HEGDE, JJ. 

Raghuvir Singh, Appellant v. Raghu- 
bir Singh Kushwaha, Respondent 

Civil Appeal No. 1597 (NCE) of 1968, 
D/- 7-10-1969. 

(A) Representation of the People Act 
(1951), Section 116A — Appeal to Supreme 
Court — No re-appreciation by Supreme 
Court imless there are special reasons. 

In the matter of appreciating oral evi- 
dence, the appellate Courts attach great 
value to the opim'on formed by the trial 
judges. That would be more so in the 
case of an election petition containing 
charges of corrupt practices, firstly be- 
cause those charges are quasi criminal in 
character and secondly they are tried by 
a judge of the High Court. The Supreme 
Court does not reappreciate oral evi- 
dence unless there are special reasons for 
doing so. (Para 11) 

(B) Representation of the People Aci 
(1951), Sections 100 (1) (b) and 123 (4) — > 
Publication of false statements of facts 
by election agent before his appointment 
as such — Consent of returned candidate 
not established — Publication held did 
not invalidate election. 

The election of respondent, a returned 
candidate was challenged on the ground 
that his election agents who was also the 
editor of a newspaper, had published 
false statements of facts relating the 
personal character and conduct of the 
petitioner but there was no allegation in 
the petition that the statements were 

E ublished either with the consent or 
nowledge of the respondent or at his 
instance. The petitioner attempted to 
establish consent by showing ^at the 
relevant issues of the newspaper were 
distributed by the respondent but failed 

*(Ele. Petn. No. 87 of 1967 M. P. —t 
Indore Bench.) 

LM/AN/F156/69/yPB/P ’ 
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to establish satisfactorily that the respon- 
dent either personally or dirough others 
got distributed the issues. It was found 
that the statements were published by 
the election agent earlier to the date 
when he was appointed as such. Held, 
that publication of false statement in 
question did not invalidate the election. 
Election Petition No, 37 of 1967 (M. P. — 
Indore Bench) Affirmed. 

(Paras 8, 9, 10, 15) 

The following Judgment of the Court 
was delivered by 

HEGDE, J.: This is an appeal under 
Section 116A of the Representation of the 
people Act 1951 (to be hereinafter refer- 
red to as the Act). It arises from- elec- 
tion petition No. 37 of 1967 in the High 
Court of Madhya Pradesh (Indore Bench). 
That was an application filed by the ap- 
pellant under Sechon 81 of the Act chal- 
lenging the validity of the election of the 
respondent from the Bhind Assembly 
Constituency of Madhya Pradesh on v^- 
ous grounds. The election in question 
took place in February, 1967. In that 
election as many as five candidates con- 
tested, amongst whom the respondent^ 
the nominee of the S. S. P. was one. His 
main rival was the congress candidate 
Shri Narsingh Rao Dixit. The poUing 
took place on February 17, 1967 and the 
votes were counted on February 21, 1967. 
The respondent seemed 20928 votes and 
his nearest rival Shri Narsingh Rao Dixit 
seemed 14873 votes. The other candi- 
dates seemed much less and it is not 
necessary to refer to them in the comse 
of tMs judgment. The respondent was 
declared duly elected. 

2. The petitioner is one of the electors 
in the Bhind Assembly constituency. Ob- 
viously he is a supporter of Shri Dixit. 
From the facts and circumstances of the 
case it is clear he is fighting the battle 
of Shri Dixit. 

3. The election of the respondent was 
challenged in the Hi^ Court on nume- 
rous grounds. On the pleadings, several 
issues were raised. As many as 35 wit- 
nesses were examined on behalf of the 
appellant, and 49 on behalf of the res- 
pondent The learned trial judge came 
to the conclusion that none of the mounds 
alleged in the petition was established. 
He accordingly dismissed the election 
petition with costs. Hence this appeal. 

4. Though various allegations of cor- 
rupt practices were made against the res- 
pondent, most of them were not pressed 
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at the hearing of the appeal. Only three 
out of the many grounds taken in the 
petition were pressed for om acceptance. 
Hence we shall confine om attention only 
to those grounds. 

5. It was alleged in the election peti- 
tion that Shri Triyom Narain Sharma, the 
election agent of the respondent who 
was also the Editor of the newspaper 
TJdgar’ had published false statements of 
facts, knowing them to be false regard- 
ing the personal character of Shri Dixit 
with a view to prejudice his chances in 
the election, in the ‘Udgar’ issues dated 
February 1, 1967, February 8, 1967 and 
February .15, 1967. It was further al- 
leged that those issues were freely dis- 
tributed by the respondent, Shri Sharma 
and other supporters of the respondent. 
In the election petition it was alleged that 
Shri Sharma had been appointed as the 
election agent of the respondent on Janu- 
ary 25, 1967. 

6. The High Court came to the con- 
clusion that Shri Shanna was appointed 
as the election agent of the respodnent 
only on February 16, 1967 and not on 
January 25, 1967. This finding was not 
challenged before us. 

7. After a careful examination of the 
articles complained of, the High Court 
held that they contained false statements 
of fact relating to the personal character 
and conduct of Shri Dixit; those state- 
ments were known to be false to Shri 
Shanna and they were published with a 
view to prejudice Shri Dixit’s chances in 
the election. On a reading of the arti- 
cles in question, there can be hardly two 
opinions about those articles. We are 
in complete agreement with the Hig h 
Court on this aspect of the case. 

8. The question whether those artides 
were published with the consent or know- 
ledge of the respondent does not arise 
for decision as it was not alleged in the 
election petition that they were published 
either with the consent or knowledge of 
the respondent or at his instance. It is 
dear from the evidence on record that 
Shri Shanna and Shri Dixit were bitter 
enemies from a very long lime. Shri 
Dhdt had filed a suit for defamation 
against Shri Sharma and had obtained' a 
decree for damages against him. That 
matter was pending in appeal at the time 
of the election in 1967. It is also clear 
from the evidence that Shri Sharma had 
worked against Shri Dixit in the earlier 
elections as well. Therefore, Shri Sharma 
needed no provocation from any outside 
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source for publishing scurrilous articles 
against Shri Dixit 

9. As mentioned earlier, Shri Sharma 
was appointed as the election agent of 
&e respondent only on February 16, 1967. 
Therefore the publication of any false 
statement by him earlier to that date 
would not invalidate the election of die 
respondent unless it is proved that the 
respondent had consented to the same. 

10. The respondent’s consent to the 
publication of those statements was at- 
tempted to be established by showing 
that the relevant issues of TJdgar’ 
were distributed by the respondent. The 
legations relating to the distribution of 
those issues are found in Paragraph 7A 
(ii) of the petition. The same reads thus: 

'That the circulation of the said week- 
ly paper was of fairly large during the 
election period and the copies of the 
said newspapers were distributed by the 
returned candidate and his election 
agent, Shri Triyom Narain Sharma and 
M/s, Eajhans Sin^, Padma Singh of the 
village Pandri, workers and agents of the 
returned canhdate vdth the consent of 
the returned candidate and his election 
agent in ^'illages Akoda, Bilav, Dahoha, 
Lahnoh, PidaoU, Bajhai, Kanawar, Pandri, 
Bisalpura, Umri, Nunheta and the town 
of Bliind on 1-2-67, 10-2-67, 12-2-67, lo- 
2-67, 16-2-67 and 17-2-67 in order to pre- 
judicially effect the prospects of the 
election result of Shri Narsingh Rao 
Dixit, the Congress candidate”. The alle- 
gation in question is quite vague. The 
same does not make it dear as to which 
persons distributed which issues in which 
villages and on what date. We asked 
the learned Counsel for the appellant to 
make it dear to us as to whedier all the 
persons mentioned in the petition distri- 
buted all the issues in all the villages and 
on all the dates mentioned therein. His 
answer was that they did so. Such an 
allegation appears to be wholly imbeliev- 
able. It is most unlikely that the candi- 
date and his election agent could ha\^ 
concentrated on distributing Udgar issues 
on the election day as well as on the day 
prerious to the election. Anybody who 
knows something about election can easi- 
ly visualise the various duties that a candi- 
date and his election agent have to per- 
form on the day prior to the election. 
On the date of the election there is little 
time for canvassing. Moreover, it is most 
nnlikely that all these people could have 
visited all the villages mentioned in the 
petition on aU the dates mentioned. Evi- 
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dently a wide net was thrown in the 
election petition to see if anjihing can 
be caught Canvassing is forbidden for 
24 hours before election. The allegation 
as regards the distribution of ‘UdgaF 
issues appears to us to be artificial 

11. The learned judge of the High 
Court was unable to rely on the eridence 
adduced by the petitioner relating to the 
distribution of the Udgar issues mention- 
ed earlier. He has rejected the evidence 
of all the witnesses examined by die ap- 
pellant to prove the factum of distribu- 
tion, In the matter of appreciating oral 
ewdence, the appellate Courts attach 
great value to the opim'on formed by the 
trial judges. That should be more so in 
the case of an election petition contain- 
ing charges of corrupt practices, firsdy 
because those charges are quasi-criminal 
in character and secondly they are tried 
by a judge of the High Court This Court 
does not re-appreciate oral evidence un- 
less there are special reasons for doing 
so, 

12. If the erudence adduced by the 
appellant is true, then thousands of copies 
of Udgar should have been printed on 
the dates mentioned earh'er. We have 
it from the testimony of the printer of 
those issues v'ho was examined as a wit- 
ness on behalf of the respondent tliat on 
each of those dates only 250 copies of 
TJdgar’ were printed. There is no reason 
to disbelieve his testimony. The same 
has been accepted as true by the learned 
trial judge. That circumstance largely 
falsifies the eridence adduced on behaff 
of the appellanfc 

13. In the course of the hearing of 
this appeal, only the ewdence relating 
to the distribution of the issues in ques- 
tion in the to\vn of Bhind was commended 
for our acceptance. We were not refer- 
red to the eridence relating to the distri- 
bution of those issues in other places. 
The witnesses who speak to the distri- 
bution of those issues in Bhind tovm are 
P. Ws. 1, 3, 4, 8, 9, 16, 18, 23, 26, 27, 31 
and 33. P. W. I’s eridence is to the efect 
that the respondent, Shri Sharma and 
other workers of the respondent distri- 
buted tiiose issues at Bhind ever^' day 
during the 15 or 20 days prior to the 
date of poll. It is obrious tlmt this state- 
ment is a highly exaggerated one. As 
seen earlier, the statements complained 
of are those published in the issues on 
1st, Sth and 15th of February (Exhs. P-1 
and Pr-3). P. W. 1 is a witness to sup- 
port most of the corrupt practices alleged 
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in tiie petition. The same is true of 
P. Ws. 3, 4, 9, 16, 18 and 23. These 
are ah . omnibus witnesses. P. W. 8 was 
one of the candidates at the election. 
From the admissions made by him it is 
dear that he was not a genuine candi- 
date. It is lilcely that he had been put 
up by Shri Dixit to divide the votes. He 
is also an omnibus witness. P. W. 8, is 
a Congressman. He was ah active con- 
gress worker. He was also the congress 
member of the Nagar Palika, Bhind. P. 
W. 16 says, that he was an ex-Congress 
man but at the time of the election, he 
did not belong to the congress party, but 
he admitted that Shri Dixit had accom- 
panied the Barat of his sons marriage 
from Bhind to Jhansi about 10 months 
before he gave evidence in the court. It 
also appears from his evidence that he 
had taken a loan of Rs. 15,000 from the 
Gramini project imder the control of the 
Industries Minister. It may be noted at 
this stage that till the last election Shri 
Dixit was one of the Ministers of the 
Madhya Pradesh Government. It is clear 
from the evidence of P. W. 18, that he 
was interesting himself in the election 
and there can be hardly any doubt that 
he was siding with Shri Dixit. P. W. 26, 
is a member of the congress party. P. W.- 
27’s evidence instead of helping the ap- 
pellant supports the case of the respon- 
dent. He deposed that "five or 10 days 
before the polhng date the respondent 
with 2 or 4 persons whose names, I do 
not know had visited my Mohalla at the 
time of the last election. He simply ask- 
ed for votes from us, the Mohalla people 
and did nothing. I did not receive any 
issue of the newspaper from the respon- 
dent or his companions on that occasion.” 
But he did add that respondent’s compa- 
nions distributed them in his Mohalla, 
Obviously this last statement refers to 
some occasion other than that referred 
to by him earlier. P. W. 31, is also a 
Congressman. 

14. It is common knowledge that as 
a result of excitement and faction feelings 
generated during election, assistance of 
large number or seemingly disinterested 
witnesses can be availed of to support 
an election petition. It is regrettable that 
several candidates are not able to take 
their defeat sportingly. From the spate 
of election petitions coming to courts, 
one is almost left with the feeling as if 
an election petition is an essential part 
of the election itself. But that is not to 
say that no corrupt practice is employed 
dming election. The task of the coint: 
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to separate the grain from the ch aff is 
an extremely difficult one. 

15. On an assessment of the entire evi- 
dence in the case, we are in agreement 
with the trial court that the allegations 
that the respondent either personally of 
through others got distributed the ‘Udgar 
issues of the dates mentioned earlier is 
not satisfactorily established. 

16. The next contention taken is the 
one relating to the alleged statement 
made by the respondent iru a public 
meeting held at Bhind on January 23, 
1967, accusing Shri Dixit as ha\ing pro- 
cured the withdrawal of the candidature 
of P. W. 11, Shri Ramphal, the nominee of 
the Republican Party after paying him 
a bribe of Rs, 2,000. Shri Ramphal was 
nominated as one of the candidates for 
the election. He was put up as the 
nominee of the Republican Party. He 
withdrew his candidature on January 23, 
1967. It is alleged that immediately after 
Shri Ramphal withdrew his candidature, 
the respondent held a public meeting in 
Bhind and at that meeting armoimced 
that Shri Dixit had procured the \vithdrawal 
of Shri Ramphal by giving him a bribe 
of Rs. 2,000, This allegation was denied 
by the respondent He denied that he 
addressed any meeting on the 23rd of 
January, 1967. He also denied that in 
any of his meetings he had alleged that 
Shri Dixit had procmed the withdrawal of 
the candidature of Shri Ramphal by pay- 
ing him bribe. According to the respon- 
dent’s case the withdrawal of the candida- 
ture of Shri Ramphal was resented by the 
Republican Party; consequently they ar- 
ranged a procession and a public meet- 
ing on January 24, 1967 wherein slogans 
were raised and speeches made accusing 
Shri Dixit of having procured the same 
by bribing Shri Ramphal. 

17. The High Court came to the con- 
clusion that a meeting was held at Bhind 
on 23rd January, 1967. It also came to 
the conclusion that a procession was taken 
on the 24th with the effigy of Shri Ram- 
phal which effigy was disgraced and 
burnt. From the facts proved, there is 
no doubt that Shri Ramphal’s conduct 
had incensed the members of the Re- 
publican Party, They had condemned it 
as an act of betray^. His effigy was 
taken out in a procession. It was beaten 
with sandals and burnt There is also no 
doubt that the members of the Republi- 
can Pa^ righdy or wron^y thou^t that 
Shri Dixit was responsible for the vrith- 
drawal of the candidature of Shd Ram- 
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phal. They also appear to have been 
under the impression that Shri Ramphal 
had been bribed. The petitioner seems 
to have exploited that incident and mven 
it a different shape. The respondent’s 
case in this regard is supported by the 
testimony of R. Ws. 35 and 39. R. W. 39, 
Raja Ram is the President of tlie Re- 
publican Party of Bhind District On an 
overall appreciation of the evidence in 
this case, we are in agreement wth the 
finding of the trial Court that it is not 
proved that the respondent had arranged 
for any public meeting in connection with 
the wthdrawal of the candidature of Shfi 
Ramphal or that he had accused Shri 
Dbdt of having procured the said with- 
drawal by paying bribe. The witnesses 
examined in support of the said charge 
are again P. Ws. 1, 3, 4, 8, 9, 16, 18, 19 
and 23. We have already considered 
their evidence. For the reasons earlier 
mentioned, we feel unable to rely on their 
testimony. 

18. The only other plea taken is that 
in a public meeting held in the village 
Ptjlaoli, Shri Madho Rao Scindia of Gwa- 
lior who was supporting the respondent 
announced on the eve of the election a 
bribe of Rs. 20,000 for completing the 
school building of that place, if not even 
a single voter of that village voted for 
the congress. This allegation is unworthy 
of serious consideration. It is most im- 
probable that any person would make an 
offer of that type. If any such offer had 
been made it would have been consider- 
ed as a joke. None could seriously be- 
lieve that not even a single voter of a 
village would vote for the congress candi- 
date. The condition said to have been 
attached to the offer of bribe is such as 
to make the version unbelievable. That 
apart, the votes of each village are not 
cormted separately. No one can find out 
whether the voters of any particular vill- 
age have voted for any particular candi- 
date or not. Pulaoli village was one of 
the many villages forming part of a single 
polling booth. If any supporter of the res- 
pondent had made an offer like the one 
complained of, immediately his opponents 
would have exploited the same by expos- 
ing its hollowness. The witnesses who sup- 
port the petitioner’s case on this part of 
his case are P. W.’s 2, 16, 17, 28 and 34. 
The respondent has examined R. Ws. 34, 
45, 46 and 49 to repudiate the charge. 
We have already considered the reliabi- 
lity of the testimony of the P.W.16. We 
shall not refer to his evidence again. So 
far as P.W.2 is concerned, he was a worker 


in the J.C.Mill at Gwalior since 1946. His 
explanation for being in the Pulaoli vill- 
age at the time of me meeting in ques- 
tion is that he was on leave at that time 
and had come to the Pandri village as 
his wife’s health was not good. In cross- 
examination he admitted that during the 
period in question his wife was not imder 
the treatment of any Doctor or physician 
nor was it necessary to give her any treat- 
ment at that time. He deposed that his 
wife was deranged in mind for the last 
about 13 years. It was suggested during 
his cross-examination that he had taken 
leave during elections in order to work 
for Shri Dixit There appears to be force 
in this suggestion. P. W. 17 was a %vit- 
ness for Shri Dixit in the defamation case 
that he filed against Shri Sharma. P. W. 
28, is one of those omnibus witnesses 
who have supported petitioner’s case in 
several aspects. P. W. 34, is the peti- 
tioner himself. The trial Court has re- 
jected the testimony of these witnesses and 
preferred to accept the testimony of the 
witnesses examined on behalf of the res- 
pondent. We are in agreement vuth the 
trial Court that the charge in question has 
not been established. 

19. None of the other grounds taken 
in the election petition was pressed be- 
fore us. 

20. In the result this appeal fails and 
the same is dismissed widi costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 446 
(V 57 C 98) 

(Fr om D elhi: AIR 1969 Delhi. 235) 

S. M. SIKRI AND V. RAMASWAMI, JJ. 

Nanak Chand, Appellant v. Chandra 
Kishore Aggarwal and others. Respon- 
dents. 

Criminal Appeal No. 6 of 1969, D/- 20- 
5-1969. 

(A)_ Criminal P. C. (1898), Section 488 
— Hindu Adoptions and M^tenance Act 
(1956), Section 4 (b) — Section 4 (b) of 
hlaintenance Act does not repeal or affect 
in any manner the provisions of Sea 488, 
Cr. P. C. 

Section 4 (b) of the Hindu Adoptions 
and Maintenance Act (1956), does not re- 
peal or affect in any manner the provi- 
sions of Section 488, Cr. P. C. There is 
no inconsistency between the Mainte- 
nance Act and Section 488, Cr. P. C. Both 
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can stand together. The scope of the 
two laws is different. The Maintenance 
Act is an Act to amend and codify the 
law relating to adoptions and maintenance 
among Hindus. Section 488, Cr. P. C. 
provides a summary remedy and is appli- 
cable to all persons belon^g to all reli- 
gions and has no relationsmp with the 
personal law of the parties.’ AIR 1963 
AU 355 & (1962) 2 Cr LJ .528 (Cal) & 
AIR 1965 Pat 442, Approved. (Para 5) 

(B) Criminal P. C. (1898), Section 488 
(1) — “Child”, ■ meaning of — Does not 
mean a minor son or daughter — Real 
limitation is contained in expression “un- 
able to maintain itself”. AIR 1967 Mad 
77, Overruled. 

The word “child” in Section 488 does 
not mean a minor son or daughter. The 
real limitation is contained in the expres- 
sion “imable to maintain itself.” (Para 12) 

The word "child” is not defined in the 
Criminal Procedure Code itself. This 
word has different meaning in different 
context. "Vi^ere the word '‘child” is used 
in conjunction with parentage, it is not 
concerned with age. In Section 488 of 
the Criminal Procedure Code the word is 
used with reference to the father. There 
is no qualification of age; the only quali- 
fication is that the child must be unable 
to maintain itself. There is no justifica- 
tion for saying that this section is confin- 
ed to children who are under the age of 
majority. Case law discussed. AIR 1943 
Bom 48, Foil.; AIR 1967 Mad 77, Over- 
ruled. (Para 7) 

(C) Criminal P. C. (1898), Section 488 
— Maintenance grant to child — Court 
held rightly taken into consideration the 
existing situation, such as that one of the 
child was a student of M.Com., and the 
other was of M.B.B.S. Course, at the tune 
of passing order. (Para 13) 

Cases Referred; Chronological Paras 

(1967) AIR 1967 Mad 77 (V 54)= 

1967 Cri LJ 205, Amirithammal v. 
Marimuthu - 10 

(1965) AIR 1965 Pat 442 (V 52)= 

1965 (2) Cri LJ 530, Nalini Ranjan 
V. Kiran Rani 6 

(1963) AIR 1963 SC 1521 (V 50)= 

1964-2 SCR 73, Jagir Kaxur v. Jas- 
want Singh 9 

(1963) AIR 1963 All 855 (V 50)= 

1963 (2) Cri LJ 117, Ram Singh 
V. State 5 

(1962) 1962 (2) Cri LJ 528 (Cal), 
Mahabir Agarwala v. Gita Roy 5 
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(1950) AIR 1950 Cal 455 (V 37)= 


Smt. Puranasashi Devi v. Nagendra 
Nath 11 

(1950) AIR 1950 Nag 231 (V 37)= 

ILR (1951) Nag 474, State v. 
Ishwar Lai 11 

(1943) AIR 1943 Bom 48 (V 80)= 

ILR (1943) Bom 38, Ahmed ^aikh 
V. Bai Fatma 7 

(1910) 6 Ind Cas 960=11 Cri LJ 
427 (Punj), Bhagat Sin^ v. Emperor 9 
(1873) 5 NWPHCR 237, In the 
matter of W. B. Todd 9 


Mr. Sardar Bahadur Saharya and Miss 
Yougindra Khushalani, Advocates, for Ap- 
pellant; M/s. S. C. Mazumdar and Yogesh- 
war Dayal, Advocates, for Respondents. 

The following Judgment of the Court 
was delivered by 

SIKRI, J.: — This appeal by certificate 
of fitness granted by the High Court of 
Delhi arises out of an application under 
Section 488, Criminal Procedure Code, 
filed on September 4, 1963, in the Court 
of Magistrate, 1st Class, Delhi, by four 
children of the respondent, Nandc Chand. 
The first applicant, Chandra Kishore, was 
bom on January 23, 1942, the second, 
Ravindra Kishore, was bom on September 
23, 1948, the third Shashi Prabha, was 
bom on Febraary 23, 1947, and the 
fourth, Rakesh Kumar, was bom on Sep- 
tember 21, 1948. The first two appli- 
cants were thus majors at the time of the 
application, the third though a minor at 
the time of the application was a major 
on the date of the order passed by Ae 
Magistrate, i.e., on March 26, 1965. The 
learned Magistrate allowed the applica- 
tion and ordered the respondent, Nanak 
Chand, to pay Rs. 85/- p. m. to Chandra 
Kishore for four months only, Rs. 85/- 
p. m. to Ravindra Kishore for 3 years only 
in case he continued his medicine studies, 
Rs. 45/- p. m. to Shashi Prabha as her 
maintenance allowance and education ex- 
penses and Rs. 45/- p. m. to R^esh 
Kumar as his maintenance allowance and 
education expenses from March 26, 1965. 

2. Both the applicants and the respon- 
dent, Nanak Chand, filed revisions against 
the order of the Magistrate, to the Addi- 
tional Sessions Judge, who dismissed the 
revision petition filed by the respondent, 
Nanak Chand, and accepted the revision 
petition of the applicants. The Addi- 
tional Sessions Judge submitted the case 
to the High Court vrith the recommenda- 
tion to enhance the maintenance allow- 
ance of the applicants in terms of the pro- 
posals made by him. The Additional 
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Sessions Judge observed that the main- 
tenance tmder Section 488 did not include 
the costs of college education, and there- 
fore he did not propose to allow Chandra 
Kishore and Ravindra Kishore the expen- 
ses of their college education. But talc- 
ing into consideration the income 
of the respondent and the status 
of the farnily, the Additional Ses- 
sions Judge proposed to allow Chandra 
Kishore and Ravindra Kishore Rs. 100 p. 
m. each as maintenance allowance unm 
they finished tlieir courses of M. Com, and 
M. B. B. S., respectively. He further pro- 
posed to allow to Ralcesh Kumar and 
Shaslii Prabha each a monthly main- 
tenance allowance of Rs. 50 imtil Shashi 
Probha \yas able to earn or was married, 
whichever was earlier, and until Ralcesh 
Kumar was able to maintain himself. 

3. The High Court accepted the 
reference made by the learned Additional 
Sessions Judge and dismissed the criminal 
revision filed by the respondent. The 
High Court granted the certificate under 
Article 184 (p (c) of the Constitution be- 
cause there is conflict of opinion on the 
question of the interpretation to be given 
to the word 'child’ in Section 488, Crimi- 
nal Procedure Code. 

4. The learned Counsel for Nanalc 
Chand has raised three points before .us: 
first, that Section 488, Criminal Procedure 
Code stands impliedly repealed by Sec- 
tion 4 of the Hindu Adoptions and Main- 
tenance Act, 1956 (78 of 1956) — herein- 
after referred to as the Maintenance Act 
— insofar as it is applicable to Hindus; 
secondly, that the word ‘child’ in Sec, 488 
means a minor; and thirdly, that the main- 
tenance fiixed for Chandra Kishore and 
Ravindra Kishore was based on wrong 
principles and was excessive inasmuch as 
e^enses for education have been taken 
into consideration. 

5. Section 4 of tibe Maintenance Act 
reads: 

“4. Save as otherwise expressly provid- 
ed in ^s Act, — 


(b) any other law in force immediately 
before die commencement of this Act 
shall cease to apply to Hindus in so far as 
it is inconsistent with any of the provi- 
sions contained in this Act.” 

The learned Counsel says that Sec. 488, 
Criminal Procedure Code, in so far as it 
provides for the grant of ' maintenance to 
a Hindu, is inconsistent with Chapter DI 
of the Maintenance Act, and ini particular. 
Section 20, which provides for mainte- 


nance to children. We are unable to see 
any inconsistency between the Mainte- 
nance Act and Section 488, Criminal Pro- 
cedure Code, Both can stand together. 
The Maintenance Aet is an Act to amend 
and codify the law relating to adop- 
tions and maintenance among Hindus. 
The law was substantially similar 
before and nobody ever suggested that 
Hindu Law, as in force immediately 
before the commencement of this Act, in 
so far as it dealt with the maintenance 
of children was in any way inconsistent 
with Section 488, Criminal Procedure 
Code. The scope of the two laws is 
different. Section 488 provides a sum- 
mary remedy and is applicable to all per- 
sons belonging to all religions and has 
no relationship with the personal law of 
the parties. Recently the question came 
before the Allahabad High Coiut in Ram 
Singh V. State, AIR 1963 AU 355, before 
the Calcutta High Court in Mahabir Agar- 
waUa V, Gita Roy, 1962 (2) Cri LJ 528 
(Cal), and before the Patna High Court 
in Nahni Ranjan v. Kiran Rani, AIR 1965 
Pat 442. The three High Courts have, in 
oiu view, correctly come to the conclusion 
that Section 4 (b) of the Maintenance Act 
does not repeal or affect in any manner 
the provisions contained in Section 488 , 
Criminal Procediue Code. 

6. On the second point there is sharp 
conflict of opinion amongst the High 
Coiut and indeed amongst the Judges of 
the same Hi^ Court. In view of this 
sharp conflict of opinion we must examine 
the terms of Section 488 ourselves. Sec- 
tion 488 (1) reads as follows: 

“488(1): — ^If any person having sufficient 
means neglects or refuses to maintain his 
wife or his legitimate or illegitimate child 
unable to maintain itself, the District 
Magistrate, a Presidency Magistrate, a 
Sub-divisional Magistrate or a Magistrate 
of the first class may, upon proof of such 
neglect or refusal, order such person to 
m^e a monthly allowance for the main- 
tenance of his wife or such child, at such 
monthly rate, not exceeding five hundred 
rupees in the whole, as such Magistrate 
thinks fit, and to pay the same to such 
person as the Magistrate from time to 
time directs.” 

We may also set out sub-section (8) of 
Section 488 because some courts have 
placed reliance on it: 

"488(8): — Proceedings under this section 
may be taken against any person in any 
district where he resides or is, or where 
he last resided with his wife, or as the ' 
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case may be the mother of the illegiti- 
mate chid ” 

7. The word ‘Child’ is not defined in 
the Code itself. This word has different 
meanings io different contexts. When it 
is used in correlation with father or 
parents, according to Shorter Oxford Dic- 
tionary it means:' 

“As correlative to parent, 1. The off- 
spring, male or female, of human 
parents.” 

Beaumont, C. J., in ShaiHi Ahmed Shaikh 
Mahomed v. Bai Fatma, ILR (1943) Bom 
38 at p. 40=(AIR 1943 Bom 48 at pp. 48, 
49) observed; 

“The word “child” according to its use 
in the English language has different 
me^ings, according to the context. If 
used without reference to parentage, it is 
generally synonymous with the word ‘in- 
fant’ and means a person who has not 

attained the age of majority Where 

the word ‘ chil d’ is used with reference to 
parentage, it means a descendant of the 
first degree, a son or a daughter and has 
no reference to age. In certain contexts 
it may include descendants of more re- 
mote degree, and be equivalent to “issue”. 
But, at any rate, where the word “child” 
is used in conjunction with parentage, it 
is not concerned with age. No one would 
suggest that a gift “to aU my children” 
or “to all the children of A” should be 
confined to minor children. In Section 488 
of the Criminal Procedure Code the word 
is used with reference to the father. 
There is no qualification of agej the only 
qualification is that the child must be 
unable to maintain itself. In my opinion, 
there is no justification for saying that 
this section is confined to children who 
We rmder the age of majority.” 

8. We agree with these observations 
and it seems to us that there is no reason 
to depart from the dictionary meaning of 
the word. 

9. As observed by Subba Rao, J., as he 
then was, spealdng for the Court in Jagir 
Kaur V. Jaswant Singh, (1964) 2 SCR 73 
at p. 84=(AIR 1963 SC 1521 at p. 1525), 
“Chapter XXXVI of the Code of Criming 
Procedure providing for maintenance of 
wives and children intends to serve a so- 
cial pu^ose.” If the concept of majo- 
rity is imported into the section a major 
child who is an imbecile or otherwise 
handicapped wifi, fall outside the purview 
of this section. If this concept is not im- 
ported, no harm is done for the section it- 
self provides a limitalion by saying that 
the child must be unable to maintain it- 
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self. The older ' a person becomes 
the more difficult it would be to 
prove that he is tmable to maintain him- 
self. It is true that a son aged 77 may 
claim maintenance imder the section from 
a father who is 97. It is very unlikely 
to happen but if it does happen and the 
father is able to maintain while the son is 
unable to mamtain himself no harm would 
be done by passing an appropriate order 
under Section 488, We cannot view with 
equanimity the lot of helpless children 
who though major are unable to support 
themselves because of their imbecility or 
deformity or other handicaps, and it is 
not as if such cases have not arisen. As 
long ago as 1873, Pearson, J., in the mat- 
ter of W. B. Todd, 1873-5 NWPHCR 237 
had to deal with a major son who was 
deaf and dumb, and he had no hesitation 
in granting an order of maintenance. The 
same conclusion was arrived at by Chevis, 
J., in 1910 in Bhagat Singh v. Emperor, 
(1910) 6 Ind Gas 960=(11 Cri LJ 427 
(Pimj)) and he allowed maintenance to a 
young man of about 20 who was veiy 
lame having a deformed foot. We have 
seen no case in which a man of 77 has 
claimed maintenance and we think, with 
respect, that unnecessary emphasis has 
been laid on the fact that it might be 
possible for a man of 77 to claim main- 
tenance. 

10. It is not necessary to review all the 
case law. The latest judgment which 
was brought to our notice is that of the 
Madras High Court in Amirithammal v. 
Marimuthu, AIR 1967 Mad 77 in which 
Natesan J,, has written a very elaborate 
judgment. He has referred to all the 
Indian cases and a number of English 
cases and statutory provisions both in 
England and in India. We are unable to 
derive any assistance from the statutory 
provisions referred to by him or from the 
English Law on the point. He relied on 
the use of the word “itseff” in Section 488 
as showing that what was meant was a 
minor child. We are unable to attach so 
much significance to this word. It may 
well be that it is simpler or more cor- 
rect to use the word “itsefi” rather than 
use the words “himself or herself”. 

11. We may mention that Das Gupta, 
J., in Smt. Puranasashi Devi v. Nagendra 
Nath, AIR 1950 Gal 455, and Mudholkar, 
J., in State v. Ishwar Lai, ILR (1951) Nag 
474=(AIR 1950 Nag 231) came to the 
same conclusion as we have done. 

12. In view of the reasons given above 
we must hold that the word “child” in 
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Section 488 does not mean a minor son or 
daughter and the real limitation is con- 
tained in the expression "unable to main- 
tain itself. 

13. Coming to the third point raised 
by the learned counsel we are of the view 
that the learned Additional Sessions 
Judge and the High Court were right in 
taking into consideration the existing, 
situation, the situation being that at the 
time the order was passed Chandra 
Kishore was a student of M. Com. and 
Ravindra Kishore was a student of M. 
B. B. S. course. We need not decide in 
this case whether expenses for education 
can be given under Section 488 because 
no such expenses have been taken into 
consideration in fixing the maintenance 
in this case. It has not been shown to us 
that the amount fixed by the learned Ad- 
ditional Sessions Judge and confirmed by 
the High Court is in any way excessive 
or exorbitant. 

14. In the result the appeal fails and 
is dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 450 
(V 57 C 99) 

(From: Punjab) 

M. HIDAYATULLAH. C. J. AND 
A. N. GRO^^ER, J. 

Lachman Dass, Appellant v. State of 
Punjab, Respondent. 

Criminal Appeal No. 118 of 1968, D/- 
10-10-1969. 

(A) Criminal P. C, (1898), Section 423 

— Appeal to Supreme Court — Accused 
found guilty on facts by Courts below 
concinrently — No interference by 
Supreme Court ordinarily — High Comt 
however, brushing aside entire defence 
version briefly and failing to consider 
whether it is believable — Held, Supreme 
Court could appreciate evidence on facts 
to decide guilt or otherwise of accused. 

(Para 2) 

(B) Prevention of Corruption Act (1947), 
Section 5 (1) (d) read witli Section 5 (2) 

— Penal Code (I860), Section 161 — : Ac- 
cused charged for taldng bribe — His 
conviction on uncorroborated statement 
of complainant — Circumstantial and 
documentary evidence, however, support- 
ing defence version — Conviction set 
aside — Decision of Punjab High Court, 
Reversed. 
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Accused, an Accountant in Municipali- 
ty, was charged for receiving ten rupee 
note as bribe from a municipal contrac- 
tor. Accused, being entrusted vdth the 
work of scrutinising bills submitted by 
the contractor, had reduced the amounts 
of bills substantially. Case of the com- 
plainant i.e.. Contractor, was that the 
accused demanded him 10 Rs. and threat- 
ened that on his failure to pay the 
amount, bills would be further scrutinised 
and reduced. The accused accepted re- 
ceipt of Rs. 10/- but his defence was diat 
he had actually deducted Rs. 8-12 p. for 
making good the over-payment . already 
made to the complainant and has return- 
ed Rs. 1-88 p. to him. The record of the 
municipality as well as the eridence of 
three witnesses including the Executive 
Officer of the Municipality supported the 
defence case. The trial Court con\dcted 
the accused for taking bribe depending 
on the sole evidence of the complainant 
and the High Court maintained die con- 
viction though the evidence of the Execu- 
tive Officer was not disbelieved. 

Held, as the conviction was based on 
the sole evidence of the complainant who 
had reason to harm the accused, having 
reduced the bills substantially, and as 
there was nothing to show why the Exe- 
cutive officer should give false evidence 
in order to extricate the accused, convic- 
tion of the accused should be set aside. 
Circumstantial and documentary evidence 
created room for doubt that the defence 
version was probably true and the state- 
ment of the complainant could not be ac- 
cepted without corroboration. Decision 
of Punjab High Court, Reversed. (Para 8) 

The ■ following Judgment of the Comt 
was delivered by 

HIDAYATULLAH, C. J.;— The ap- 
pellant Lachman Dass who was an ao- 
coimtant of the Municipal Committee, 
Budhlada has been convicted under Sec- 
tion 5 (1) (d) read with Section 5 (2) of the 
Prevention of Corruption , Act and Sec- 
tion 161 of the In dian Penal Code and 
sentenced to imdergo rigorous imprison- 
ment for two years and to pay a fine of 
Rs. 250/- (in default to undergo rigorous 
imprisonment for six months). His ap- 
peal to the High Court failed and he now 
appeals to this Court by special leave 
granted by this Com±. 

2. Ordinarily, this Court does not con- 
sider a case after the High Comt and die 
Court below have concurrently found the 
accused guilty on facts. In this case. 
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however, the judgment of the High Court 
merely brushes aside the entire defence 
version in one sentence which defence in 
our opinion merited close consideration 
with the prosecution case, to see which 
was believable.. The learned Judge in the 
High Court who heard the appeal merely 
endorsed the findings of ttie ^ Specif 
Judge -without attempting to weigh the 
evidence as was necessary in the appeal. 
We have accordingly allowed the appel- 
lant to read to us certain portions of the 
material evidence and have appraised it 
for ourselves. It is for these reasons tibat 
we shall narrate the facts a little more 
fully and then discuss the evidence in 
detaih 

3. The incident is said to have taken 
place on the 24th March, 1964, at about 
10 A. M. The complainant in ihe case is 
one ]Oshori Lai who was a plumber work- 
ing in the Budhlada Mimicipality. For 
the work whidi he had done, he had sub- 
mitted bills which it was the duty of the 
appellant to check and verify and certify 
for pajrment. It appears that the appel- 
lant had strictly verified these bills and 
reduced them from Rs. 935/- to Rs. 683/- 
and odd. In fact a cheque in payment of 
all the dues had been prepared and hand- 
ed over to the complainant as far back 
as 16th March, 1964. The case of the 
complainant was that the appellant had 
made demands on him for bribe and had 
also told him that Rs. 10/- should be 
paid to him after the cheque had been 
encashed, threatening him at the same 
time that if the amount was not paid, 
the bills woxild be further scrutinised 
and reduced. This amount, it was stat- 
ed, was paid by the complainant on 24th 
March in furtherance of this suggestion 
of the appellant and that is the founda- 
tion of the charge. 

4. Before this ammmt was paid, the 
complainant made his report to the Sub- 
Divisional Magistrate who asked a police 
officer to arrange for a trap. The usual 
procediue for such traps was followed, 
the currency note of Rs. 10 which was 
the amount in demand was initialled by 
the Sub-Divisional Magistrate and the 
number of the note was taken down be- 
fore it was made over to the complain- 
ant for passing it to the appellant in 
furtherance of his demand for bribe. The 
. Sub-Inspector with the complainant, ac- 
companied by two -witnesses, went to the 
office of the appellant. None of the -wit- 
nesses entered the office of the appellant 
The complainant alone entered it. After 
some time, the complainant came out and 


raised his turban which was the signal 
that the amount had been paid. The raid 
followed and the currency note was found 
in &e left hand pocket of the bush-shirt 
of the appellant. He was thereupon ar- 
rested. The two witnesses who accom- 
panied the Sub-Inspector stated that the 
appellant had become, pale and was tre- 
mbling and that he gave no explanation 
at that time. It is however not clear 
whether any opportunity was given to him 
to explain how this money came to be 
with him. 

5. The appellant admitted receipt of 
Rs. 10 in one currency note from the 
complainant. His explanation was that 
the complainant had complained to his 
superior officer about the strict scmtiny 
of the bills by the appellant. The bills 
were ordered to be scrutinised again. 
The last bill was found to be correct, 
but in the previous bill the appellant 
found an over-payment to the complain- 
ant of Rs, 8.12 p. Therefore the appel- 
lant was asked to recover this amount 
from the complainant or pay it himself. 
He thereupon sent a notice to the com- 
plainant to bring Rs. 8.12p. and pay it 
into the Municipal account. The com- 
plainant came and gave a currency note 
of Rs. 10, The appellant returned 
Rs, 1.88p. from the imprest -with him 
and prepared a receipt for Rs. 8.12p. and 
gave to the complainant. This statement 
the appellant mentioned was borne out 
by numerous circumstances appearing in 
the e-vidence in the case. 

6. First, there were two witnesses who 
claimed to be present when the money 
was paid. They are, Chaman Lai (D. W, 
1) and Ambresh Narain (D, W, 2), Chaman 
Lai is the Mimicipal Commissioner of the 
Budhlada Municipality. He stated that 
he had gone to the office of the appellant 
on the morning of the 24th March to en- 
quire from the appellant what rent was 
payable by his friend Hans Raj towards 
the 90 years lease of the site in front of 
his house. The appellant told him that 
the question could properly be answered 
only by Shri A. N. Dhanoka, Secretary 
of the Municipal Committee. He there- 
fore brought Shri Dhanoka to the office 
and at that time, one person whom he 
identified as Krshori Lai the complainant 
came to the office and gave a currency 
note of Rs. 10 to the appellant. The ap- 
pellant then started preparing a receipt 
for him. This receipt accormng to the 
-witness was given to Eoshori Lai. This 
part of the statement of Chaman Lai was 



452 S. C. [Prs. 6-7] Lachman Dass v. State of Punjab (Hidayatullab C. T.) A.I.K. 


corroborated by the evidence of Ambresh 
Narain (D. W. 2). He is the Secretary 
of the Mtmicipal Committee, Budhlada 
and he also stated that at that time, 
Kishori Lai came to the office and gave 
a currency note of Rs. 10 to the appel- 
lant saying that that was the amount 
which he had demanded tlirough the 
peon. The appellant took the currency 
note and issued a receipt to Kishori Lai. 
Immediately afterwards, a Sub-Inspector 
came and arrested the appellant and con- 
ducted his search. 

7. These two witnesses were disbelie- 
ved by the Special Judge who tried the 
case on the grormd that the first witness 
— Chaman Lai seemed to be a chance 
witness and the second witness — Am- 
bresh Narain Dhanuka need not have 
been called in, because the information 
could have been supplied by the appel- 
lant himself. There was no other reason 
assigned why these persons should have 
perjured themselves in support of the 
appellant. As we shall show presently, 
there is further corroboration of the testi- 
mony of these witnesses from quite an 
independent source and in documentary 
records of the Municipal Committee's 
-office. The next defence \vitness is Siii 
Pal Jain. He is the Executive Officer of 
the Municipal Committee. He proved 
that the appellant had checked the bills 
of the complainant and reduced it from 
Rs. 935 to Rs. 683 and odd. He proved 
Exs. DE/1 and DE/2 which were the 
bills and his endorsements. He also pro- 
ved that on 16th March, 1964 a cheque 
of about Rs. 216 was given to the com- 
plainant in full and final settlement of 
his account. After this biU was given, 
says the witness, the two bills were again 
checked and the witness told the appel- 
lant that he should ascertain what was 
the amount due. The appellant then 
went to him at 3.30 P. M. the same even- 
ing and told him that he had checked 
the account and that the second biU was 
correct, but that there was some over- 
payment in the first biU Ex. DE. The wit- 
ness then asked him to make a report 
in writing and the report Ex. DE was 
made to him that Rs. 8.12 p. had been 
overpaid. The witness then passed an 
order Ex. DF/1 on 17-3-1964. Ex. DE 
has been produced .before us. The en- 
dorsement of the Executive Officer on the 
report is: 

‘This is certainly very bad. It shows 
the lack of proper care and diligence. 
Either the recovery be made or deposit 
yourself.” 


As a result of this, the notice Ex. DG/1 
was issued by the appellant. The wit- 
ness proved tire signatmre of the appel- 
lant on Ex. DG/1. This notice demand- 
ed from the complainant the mm of 
Rs. 8.12p. as excess payment to him. This 
notice had an endprsement on it of the 
office peon that the copy was attempted 
to be served upon Kishori Lai but he 
was not present in his house, that the 
peon met him in the Bazar but he refused 
to accept the notice and that the notice 
was pasted at his house. There was a 
cash receipt which was purported to be 
prepared on 24th March, 1964 Ex. DH 
on which the signature of the appeUant 
was found. This receipt was the counter- 
foil in the office of the Municipahty and 
it bore the name of the contractor Kishori 
Lai and the fact that excess payment was 
-made to him vide Entry No. 48 dated 
24-1-1964 and the amount shown was 
Rs. 8.12p. This was foUowed by a letter 
which Siri Pal Jain pmports to have writ- 
ten to the appeUant bringing to his notice 
that the amount of the cash was checked 
against the cash book and it was found 
by the Cashier that the receipt for 
Rs. 8.12p. existed but it had not been 
entered nor had the amotmt been de- 
posited with the Cashier and what his 
explanation was. This explanation was 
given to the Executive Officer by the 
appeUant on 25th March, 1964 in which 
he stated that it was true that a receipt 
No. 31/34 had been issued in the name 
of Kishori .Lai for Rs. 8.12p. He also 
stated that he had been given Rs. 10 
in currency note by Kishori Lai and he 
paid Rs. 1.88 p. as change to him from 
his imprest but that the Sub-Inspector 
immediately came and took away Rs. 10 
note from him and it could not be de- 
posited with the Cashier. AU this evi- 
dence is certified to be existing by the 
Executive Officer. The Executive Officer 
also stated that after the arrest of the 
appeUant, he got the office locked and 
left the key with the peon. He had ques- 
tioned the peon if he had parted with 
the key to anybody else and the peon 
satisfied him that the key had not been 
handed . over to anybody. AU this evi- 
dence fitted in with the explanation of 
the appeUant that he had received a 
Rs. 10 note towards payment of Rs. 8.12p. 
which had been demanded from the con- 
tractor, that he had paid Rs. 1.88p. as 
change to him and that the entry could 
not be made because both the money and 
the appeUant were taken away by the 
police. There is evidence to show that 
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on the checking o£ the money on the 
26th March, 1964, there was a shortage 
o£ Rs. l.SSjD. between the amount in the 
cash book md the amount £ound in the 
imprest. This shortage clearly shows 
that the amount o£ Rs. 1.88p. had been 
paid, 

8. To this explanation o£ the appel- 
lant and the evidence adduced by the 
defence witnesses, the comment _o£ the 
Special Judge was that all these witnesses 
were falsely supporting the appellant and 
trying to shield him. We have not been 
able to find why three persons including 
the Executive Officer should go out of their 
way to shield the appellant. Nothing has 
been suggested before us which would 
show that the Executive Officer in parti- 
cular had any reason to forge documents 
and to give false evidence to extricate 
the appeUant. In fact the learned Judge 
in the High Court tried more the case 
of the Executive Officer than the case of 
the appellant and after reasoning it fully, 
exonerated the Executive Officer but 
maintained the conviction of the appel- 
lant. If the Executive Officer is to be 
believed, it would be difficult to hold 
that aU this story about Rs. 8.12p. being 
sought to be recovered from the com- 
plainant is entirely false. There is too 
much documentary evidence which has 
the support of the Executive Officer’s 
sworn testimony to be brushed aside as 
the learned Judge in the High Court has 
done. If that story is accepted and if 
we compare it with the evidence of the 
Cashier that a sum of Rs. 1.88p. was 
found short in the cash and that a receipt 
for Rs. -8.12p. had aheady been prepared, 
we reach the conclusion that the expla- 
nation of the appellant is probably true. 
As against this, there is only the sworn 
testimony of Kishori Lai to compare, be- 
cause none of the witnesses for the said 
ever heard any conversation. There is 
no other witness to support Kishori Lai 
in what he says. Kishori Lai had reason 
to harm the appellant as he had twice 
reduced his bills substantially. There 
ought to be some other evidence before 
his word can be accepted with so much 
other evidence to contradict him. In 
trap cases at least some panchas over- 
hear the conversation or see something 
to which they can depose. In this case 
as against Kishori Lai’s evidence we have 
circumstantial and documentary evidence 
and the evidence of the Executive Officer, 
of Chaman Lai and of Ambresh Narain 
in whose presence the receipt was pre- 


pared and given to Kishori Lai. On thei 
whole, therefore, we are satisfied that 
there is considerable room for doubt in 
this case and that the statement of 
Kishori Lai which alone is the founda- 
tion of the charge against the appellant 
cannot be accepted without corroboration. 
We are satisfied that his conviction and 
sentence should be set aside. We order 
accordingly. The appeUant is acquitted. 
The appellant is on bail. His bail bon^ 
are canceUed. If the fine has been paid 
by the appeUant, it shaU be refunded to 
him. 

Appeal aUowed. 


AIR 1970 SUPREME COURT 453 
(V 57 C 100) 

(From: Bombay) 

S. M. SIKRI, G. K. MITTER AND P. 
JAGANMOHAN REDDY, JJ. 

Shivagonda Subraigonda Patil and 
others, AppeUants v. Rudragonda Bhima- 
gonda PatU and another, Respondents. 

CivU Appeal No. 734 of 1966, D/- 14- 
10-1969. 

(A) Bombay Hereditary Offices Act (3 
of 1874) (as subsequently amended insofar 
as applicable to State of Kolhapur), Sec- 
tion 5 — Applicabih’ty of the Act — Alie- 
nation by sale of Patel-ld-watan inam land 
■ — Held on construction of various Wat 
Hukums specificaUy prohibiting aliena- 
tion of Patel-Ki-Watan and other similar 
inams that the ah'enation was void under 
the then prevailing law in Kolhapur State 

— Act did not apply to that State so as 

to override specific directions of Wat 
Hukums which had legal and binding 
force in the State. AIR 1951 Bom 258, 
Eel. on; Decision of Bombay High Court, 
Reversed. (Para 4) 

(B) Limitation Act (1908), Article 142 

— Suit for recovery of possession against 
the person not entitled to possession — 
Suit not based on grotmd that plaintiff 
has been dispossessed by him — Arti- 
cle 142, held not applicable. 

(Para 5) 

(C) Limitation Act (1908), Articles 142, 
144 — Sale of suit land in favour of plain- 
tiff — After redeeming mortgage posses- 
sion of suit land given to plaintiff — i 
Under a misapprehension CoUector for- 
feiting property and taking possession in 

LM/AN/F193/LGC/M 
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year 1928 — But subsequently realising 
the mistalce releasing property and hand- 
ing over possession to wrong person 
namely defendant, in 1951 — Suit for 
ejectment and for recovery of possession 
on groimd of title filed in 1953, held not 
ban’ed — Right to file suit accrued to 
plaintiff only after the possession was 
handed over to defendant — It could not 
be said tliat plaintiff vras out of posses- 
sion from 1928 till the date of suit 

(Para 5) 

Cases Referred: Chronological Pai'as 
(1951) AIR 1951 Bom 258 (V 38) = 

52 Bom LR 839, R. Vanappa 
Akale v. Laxman M. Akale 4 

The follo^ving Judgment of the Court 
was delivered by 

P. JAGANMOHAN REDDY, J.: This is 
an appeal by special leave against the 
judgment of the Bombay High Court con- 
firming the Judgment of the Assis- 
tant Sessions Judge, Kolhapur who 
reversed the judgment and decree 
of the civil judge of Junior Division at 
Gadhinglaj whereby the suit of the 
plaintiff-respondent was dismissed. The 
respondent had filed a suit against the 
appellant Shivagonda Subraigonda Patil 
and his sons Nijappa Shivagounda Patil, 
Virgonda Shivagounda Patil, Bhimapa 
Shivagoimda Patil and Rayappa. Shiva- 
gonda Patil with the allegation that on 
27-5-1921 the first defendant, Shiva- 
gounda who was the karta of the joint 
family consisting of himself and his four 
sons, sold by a registered sale deed for 
a sum of Rs. 2400 the suit properties ad- 
measuring 6 acres and 37 guntas out of 
R. S. No. 62/2 and 62/3 to the plaintiffs 
father Bhimgonda. The properties sold 
to the plaintiffs father were previously 
mortgaged and it was averred that the 
first defendant had tmdertaken to pay the 
mortgage debt and hand over fhe suit 
property to the plaintiflE’ s father. ' It ap- 
pears tiiat part of the property out of 
R. S. 62/2 to the extent of four acres, 
36 guntas was mortgaged to Hanmgond 
Balgonda Patil for Rs. 1000 and two acres 
and one gunta. out of S. No. 62/3 was 
mortgaged to Virgonda and four other 
persons. It was the case of the plaintiff 
. that after the death of Hanmgond Bal- 
gonda the first defendant repaid the debt 
to his widow Gangabai and obtained pos- 
session of the hypotheca but instead of 
handing over possession to the plaintiffs 


father as stipulated in the sale deed he 
retained the possession. In respect of 
the other two acres and one gunta which 
was mortgaged to Virgonda and others 
he alleged that the first defendant re- 
deemed the mortgage and handed over 
the possession to the plaintiffs mother -as 
the guardian of the plaintiff who was 
then a minor and that after the plain- 
tiffs mother got into possession of the 
property the Kolhapiu: government at- 
tached the property and took possession 
of it, in 19^ on the ground that the 
mortgage in favour of Virgonda and 
others was contrary to Wat Hukums. 
However, it appears that on or about 
3-3-51 attachment was vacated but the 
possession of this land was handed over 
by the collector to the first defendant in- 
stead of the plaintiff from whose posses- 
sion it was t^en. It was the plaintiffs 
case that both in respect of tlie pro- 
perty that was mortgaged to Hanmgonda 
Balgonda and that which was mortgaged 
to Virgonda and others it was the first 
defendant tliat retained possession of the 
said lands contrary to the stipulation and 
the sale effected in favour of the plain- 
tiffs father. It was also tihe plaintiffs 
case that Bhimgonda who was a hissadar 
bhauband of the suit land which was a 
part of Patilki watan inam land on the 
date of the sale deed dated 27-5-21 was 
entitled to claim possession of the pro- 
perty on the strength of his title deed; 
as such the revenue court erred in hand- 
ing over possession of the portion of tiie 
suit property to the first defendant on 
3-3-51. 

2. The first defendant respondent No. 1 
contended in his written statement that 
the suit being patilki watani service inam 
property, its transfer was declared by Wat 
Hulmms of the Kolliapur State to be il- 
legal and void because neither the plain- 
tiff nor his father was either the 'nawa- 
wala’ of the patilki watani service inam 
lands or the male members of the senior 
branch of the senior family. It was also 
contended that the mortgage in 1915 by 
the first defendant in favour of Hanam- 
gonda was also contrary to wat hukums 
and therefore void. Even apart from 
this defect the suit property was never 
in the possession of the deceased Hanam- 
gonda in his capacity as the mortgagee 
but that it has always been in his pos- 
session as tiie owner thereof. Accord- 
ingly the suit was barred by limitation. 
On these pleadings several issues were 
framed but for the purposes of this ap- 
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peal having regard to the. arguments ad- 
dressed before us only tv^^o issues are 
relevant, namely whether the sale, under 
exhibit 37 in favomr of ^e father was 
void xmder the then prevailing law in 
Kolhapur State and whether the suit was 
in time. It may be mentioned that the 
trial court had dismissed the suit of the 
plaintiff but the District Judge in appeal 
allowed it, set aside the decree and re- 
manded the suit to the trial Court for 
fresh disposal according to law with the 
direction that the parties should be allow- 
ed to amend their pleadings. After re- 
mand, the trial Court reframed the issues 
having regard to the amendment of the 
pleadings but in so far as the issues with 
which we are concerned it held against 
the plaintiff and again dismissed the suit. 
The plaintiff appealed to the District Court 
which allowed the appeal, holding that 
the impugned alienation was legd and 
did not offend any of the provisions of 
the wat hulcums that were in force and 
that the suit was within time. The 
appeal to the High Court of Bombay was 
unsuccessful. The High Court held that 
imder the law in force alienation of ser- 
vice inams were alone declared to be in- 
valid but since the subject matter under 
appeal did not pertain to the service in- 
am land, the alienation was not void, nor 
was the suit barred by reason of the 
defendants adverse possession, 

8. The question we are called upon 
to determine in this appeal is whether 
according to the law in force as can be 
ascertained from the relevant wat hulmms 
and the provisions of the Bombay Here- 
ditary Offices Act HI of 1874, as subse- 
quently amended in so far as it is appli- 
cable to the State of Kolhapur, the aliena- 
tion of the patel-M-watan inam land, is 
void and whether the suit of the plain- 
tiff-respondent is barred by limitation. 
Before we embark upon an enquiry in 
respect of these two questions, it would 
be necessary to rmderstand the nature 
and significance of the wat hukums and 
the terms used therein, appertaining to 
watans and inams. In the princely S^tate 
of Kolhapm, the word wat hukum has 
been used not only for the finnans or 
decrees of the ruler but also for the orders 
issued by several authorities. This in- 
discriminate use of the words has caused 
a great deal of confusion, and no wonder 
the Supreme Court of that State had 
occasion to observe that they constituted 
a “wildemess”. This term, it was noticed 
was not confined to orders passed by the 


ruler,, but also referred to those orders 
which were issued by the Chief Justice, 
by Sarsubha (the Commissioner of Reve- 
nue Division) and also even by sub-divi- 
sional officers like the Prant Officer who 
corresponded to the Deputy Collector. 
But it was not every wat hukum that had 
the force of law. Only those wat hukmns 
which were purported to have been ex- 
pressly issued by the authority of the 
ruler whether they emanated from the 
Prime Minister, the Political Agent, Sar- 
subha or the Prant Officer, had the force 
of law. All the other wat hulcums which 
were issued by the several officers as exe- 
cutive orders, did not have any legal 
force. We shall refer to those relevant 
wat hukums which pertain to the jhmns 
in order to determine whether those inam 
grants were inalienable and subject to 
me rule of primogeniture. A watan or 
inam which in its piimarv sense means a 
gift was a grant made by a ruler who 
had the power or authority to make these 
inams. These inams were of several 
kinds, namely, religious endowments, 
saranjams, service inams, etc., but we are 
here concerned only with service inams. 
These service inams have an origin of 
antiquity and go back to a feudal era 
where the ruler administered the govern- 
ment through village administration by 
compensating various services required to 
be performed by it generally by the grant 
of lands. The servants or officers of the 
village who rendered these services were 
known as ‘balute’ and the number of them 
generally were twelve known collectively 
as laara balute' of which in Maratha vil- 
lages and others where it was adopted 
the village headman was one of such 
balutas loiown as patch There were 
others hke Kulkami (accountant) Desh- 
pandya (district accountant) washerman, 
barber, etc., with which we are not here 
concerned (vide Wilson’ s Glossary of Judi- 
cial and Revenue terms). The land which 
was granted for the performance of each 
of these services was hereditary and held 
subject to the terms of the grant in the 
sanad which governed inheritance, inalie- 
nability, etc. The subject matter of the 
suit as already noticed formed part of the 
pateUd watan land and was situated in 
the Kolhapur State, where it is contend- 
ed that according to the wat hukums then 
in force a sale in favour of a bhauband 
of the vendor but not a hawawala’ was 
valid. The bhauband we are informed 
by the learned advocate for the appel- 
lant, Shri Karkhanis, and it is not denied 
by the respondents’ learned advocate. 
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literally means Idnsman or relative, has 
been translated as watandar o£ the same 
watan in the Supreme Court, and kins- 
man by the translator in the High Court. 
A reference to Wilson’s Glossary shows 
that the word Bhau means a brother, a 
cousin. There is no doubt that it refers 
to relatives of the vendor. The word 
nawawala means the registered holder of 
the watan. An excerpt from page 12 of 
V. S. Desai’s book — ^The Kolhapur -Inam 
Law — ^has been cited before us namely 
that whenever the holder of an inam 
died, it became necessary to imdertake 
a succession inquiry "in order to ascer- 
tain the person upon whom the inam 
should descend” and "the person so desig- 
nated was called the nawawala”. He was 
the holder of the inam and had the right 
to render service, if service had to be 
rendered. It was therefore mrged by the 
plaintiff that as both die vendor and the 
vendee belonged to the watandar’s family 
the transaction was valid under the wat 
hukums of the Kolhapur Darbar, as such 
we, will have to examine these wat hu- 
Imms. 

4. The^ first of the documents upon 
which reliance is placed is wat hulcuin 
No. 76 of 1282 fasu issued on 13-4-1873. 
This prohibits by cancelling all prior 
orders pertaining to service inams, the 
partition and mortgage of watan lands. 
Para., 7 of this wat hukum states that the 
owner of the lands above-mentioned not 
being private property, has no right to 
alienate by way of mortgage, sale, gift, 
etc., and such transfer not be . re- 
cognised by civil or revenue courts in 
the Kolhapur State. Only the right of 
the person taking such land will be re- 
cognized. If deeds alienating by way of 
mortgage, etc., as mentioned above are 
got executed from the owner and regis- 
tered in the government offices, such 
registration should not be construed as 
approval of the government to such trans- 
fers. On 13-9-1876, the Political Agent 
issued circular No. 28 of 1286 fash with 
reference to the wat hukum No. 12 of 
1283 fash issued on July 12, 1871. It said 
even though the wat hukum issued in 
the year 1871 had declared that a person 
in whose name the watan was continued 
should not give or take by way of mort- 
gage, gift, etc., that provision is not com- 
phed with and it was, accordingly, made 
known by that circular that those who 
had mortgaged, etc., their Imds should 
redeem within three months failing 
which the lands will be forfeited. It ad- 


ded tibat even if the lands were mort- 
gaged hereafter they would be forfeited. 
Again on 4-8-1887, Sarsubha issued wat 
hukum No. 19 of 1297 fash, after refer- 
ring to the orders issued from time to 
time that the watan lands of patel kul- 
kami, mahdra, etc. should not be mort- 
gaged or sold, it proceeded to make an 
exception in these words: 'Tt should not 
be xmderstood that this order puts any 
restrictions on village officers, patel kul- 
kami, etc., mortgaging etc., their lands 
with bhaubands”. While all the previous 
wat hukums appear to have prohibited 
alienations whether by way of sale or 
mortgage absolutely on pain of their be- 
ing forfeited if the provisions were not 
comphed with, this wat hukum seems to 
make an exception in favom: of mortgages 
between bhaubands. Thereafter in 1896, 
wat hukmn No. 9 of 1306 issued by Sir 
Nayadhish (Chief Justice) cancelled all wat 
hukums pertaining to service wat hulmms 
issued prior to 1876. A subsequent wat 
hulcum No. 89 of 1305 issued on 26-2- 
1896 states that as some doubts had been 
raised because of the use of vernacular 
words in wat hulcum No. 19 of 4-8-1887 
pertaining to watans of the watandars 
performing service, it was decided to pro- 
hibit tihe watandars or his pot bhaubands 
from ahenating watan in any form. It 
was directed ihat an endorsement to this 
effect should be made on wat No. 19 
dated 4-8-1887 and that the same be 
brought into force. This Sarsubha wat 
was a huzur resolution having the force 
of law. There are several other wat 
hukums namely sarsubha wat hukum 35 
of 1335 fash, dated March 12, 1904, sar- 
subha wat hukum 28 of 1318 fasli, but it 
is not necessary to deal with them as 
they do not refer to this aspect of the 
matter. By sarsubha wat hukam No. 44 
of 1322 fash, dated 23-5-1913, it was made 
known that "every inam of whatever type 
was impartible and was to be continued 
with eldest son only. If any partition 
takes place hereafter. Government will 
not approve of it. Every partition effect- 
ed prior to this order wih not be affect- 
ed as this order wih not have retrospec- 
tive effect.” It is, therefore, seen ihat by 
this date not only the ahenation of ser- 
vice inams was prohibited but it was 
made impartible, succession to which was 
to be governed by the law of primogeni- 
tiure. Then we get sarsubha wat No. 4 
of 1323 fash issued on 11-6-1913 approv- 
ed by huzur resolution No. 5 of 1913. 
This wat is translated thus: 
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"Prohibiting, mortgaging or alie- Be it known that there is a 

mating in any other form the ban on mortgaging or disposing 

impartible inams. of in any manner like other sur- 

vice watans the inams which 
have been declared impartible 
by the foregoing wat hukum and 
that all the wat hukums prohi- 
biting such alienation issued' so 
far are applicable to the inams 
declared impartible by the wat 
No. 44. This wiU come into, 
force from date of the Gazette.” 


The trial court points out that there were 
certain decisions of the Kolhapinr High 
Court which lay down that alienation 
of whatever type of inam was prohibited 
except a sale to the nawawala but they 
are based on the presumption that these 
two wat hukums 44 of 1322 and 4 of 
1823 are in existence. It was further 
stated that these wat hukums were omit- 
ted by wat hukum 40 of 1917, as can 
be seen Rom the list of the non-existing 
wat hukums given at p. 10 of appendix 
to Vol. II of the collection of wat hukums. 
Thou^ it is stated that the wat hukum 
40 or 1917 was not available but from 
the first column it appears that it was 
not in force in respect of two categories 
of inams mentioned in it which categories 
do not include the service inams. There 
is another Sarsubha wat 4 of 1333 fasH 
issued on 28-3-24 for granting permission 
only to nawawala wajirdars, watandars 
to purchase lands from pot bhaubands. 
These two wats Nos. 4 of 1323 and 4 of 
1333, it is said, vary the absolute prohibi- 
tion against alienation by permitting patel- 
Id-watan service inam to be mortgaged 
like other service inams, though alienation 
would be void if it is made in favour of 
any one other than bhauband and with- 
out permission even to bhaubands. It 
was sought to be contended before the 
High Court and also before us that 
though initially -under the Bombay Here- 
ditary OflSces Act m of 1874, which was 
made applicable to the State of Kolha- 
pur by notification of 1297 fasli published 
in the Karvir State Gazette (Komapur) on 
8-3-1888, Section 5 which prohibited the 
alienation if not made -with the sanction 
of the government, was substituted by a 
subsequent amendment by Bombay Act 
V of 1888. This amended section, how- 
ever, only prohibited alienations in any 
form in favour of any person who was 
not a bhauband beyond the natural life- 
time of the watan holder. This amend- 
ed provision also was applied to the 
Kolhapur State in the same way as the 


main Act was applied. It is, however, 
urged that the Bombay Watan Act and 
the amendment were only applied in 
spirit that is according to the obvious 
meaning or import unhke other Acts 
which were applied to the Kolhapur State 
in their entirety -without any limitation. 
But the High Court of Bombay did not 
find it necessary to go into the question 
as to whether the Bombay Act or its 
amendment applied in letter or spirit, be- 
cause according to it, the Kolhapur law 
was also^' precisely the same as the law 
prevailing in the Bombay State. We have 
already set out the various wat huloims 
and are of the view that the* alienations 
by way of sale at any rate were prohi- 
bited; in so far as application of the 
Bombay Act and its amendment is con- 
cerned, we are one with Gajendragadlcar, 
J., as he then was, who, when delivering the 
judgment of the Full Bench consisting of 
himself, Chagla, C, J. and Shah, J. as he 
then was, in R. Vanappa Akale v. Laxman 
M. Akale, 52 Bom LR 839 at p. 841 = 
(AIR 1951 Bom 258 at p. 259), observed: 

"The decision of this question has been 
made somewhat difficult by reason of the 
fact that in the State of Kolhapur the 
Watan Act has been made applicable 'in 
spirit’ and there are a large number of 
vat-hukums issued in respect of questions 
relating to inami lands from time to time 
In dealing -with the questions per- 
taining to the watans the comts in Kolha- 
pur have therefore to consider this mass 
of vat-hukums and apply them to the 
facts before them. In doing so they have 
also to bear in mind the fact that the 
spirit of the Watan Act had also been 
made applicable to the State. Mr. Jus- 
tice Madgavkar who presided over the 
Supreme Court at Kolhapur for several 
years strongly criticised the application 
of the Watan Act in spirit only on the 
ground that he was unable to under- 
stand what such an application of the 
spirit of the Act. really meant ‘Either 
an Act in any or all of its sections, ap- 
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plies, or it does not’, observed Madgav- 
kar, J. To apply it in ibe spirit but not 
in tlie letter is beyond the power of the 

courts’ With respect we agree with 

this criticism made by Mr. Justice Mad- 
gavkar.” 

What the Full Bench was dealing with 
was the question whether under the wat 
hukums of the Kolhapur State, the sanadi 
inam land which was impartible reverts 
to the State on the death of the holder, 
and after an examination of aU the wat 
hukums it expressed the view that what- 
ever the restrictions may be upon that 
land which does not make the property 
the absolute property of the watandar, 
that property does not revert to the State 
but descends to the next heir by the rule 
of primogeniture. We are not concerned 
with that aspect of the matter but only 
with the question whether the alienation 
in favour of the plaintifPs father was valid, 
and we think on the construction of the 
various wat hukums that it was . not. We 
agree with the Full Bench that the Bom- 
bay Hereditary Offices Act (Watan Act) 
did not apply to the Kolhapur State so 
as to override the specific directions of 
the wat hukums which had legal and 
binding force in tliat State. It may be 
observed that notification of 3-3-1888 
whereby certain laws in force in what 
was then British India were applied in 
toto with modifications but the Watan 
Act is applied only "to go according to 
the obvious meaning or import”. What 
was perhaps intended was that where 
there were no specific hukums the gene- 
ral principles of the Watan Act may be 
applicable. At any rate in this case as 
there is a specific prohibition from alie- 
nating patel-Id-watan and other similar 
inams we need not rely on the provisions 
of the Bombay Act. 

5. On the other question namely whe- 
ther the suit is barred by limitation, we 
are of the view that it is not. The facts 
as narrated will show that in one case 
possession was given to the plaintiffs 
widow after the mortgage was , redeem- 
ed. But the Collector under a misappre- 
hension effected a forfeiture . and took 
possesrion but subsequently perhaps' rea- 
lising the mistake, released the property 
but handed over possession to the wrong 
person namely the defendant. It is only 
after that, that a right would accrue to 
•tlie plaintiff to file a suit for ejectment 
land for recovery of possession on the 
ground of his title. There is no validity 
in the submission made on behalf of the 


defendant that the plaintiff was out of 
possession from 1928 till the date of suit 
— April 17, 1953. Article 142 has no 
application because the suit is not against 
the defendant on the mound that he has 
been dispossessed by him but against a 
person who is not entitled to possession. 
The defendant did not dispossess the 
plaintiff, and as such Article 142 is not 
applicable at aU. In any case, it is not 
necessary to go into this question in any 
great detail, because in the view we have 
taken upholding the defendant’s plea that 
the said alienation is void the plaintiffs 
suit must fail. 

6. The appeal is accordingly allowed, 
the judgment and decree of the High 
Court, set aside and that of the trial 
court, restored with costs here and below. 

Appeal allowed. 
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Ramchandra Shukla, Appellant v. Shree 
Maliadeoj'i and others. Respondents. 

Civil Appeal No. 1393 of 1967, D/- 15- 
10-1969. 

Hindu Law — Trust ■ — Religious or 
charitable purpose — Dedication ‘ 
Essentials — Dedication for purpose of 
promoting games not as part of educa- 
tion of those participating but for promo- 
tion of games simpliciter — Purpose is 
not charitable — Trust created for main- 
taining Akhara though idols and Tasweer 
installed, held, was not a religious Trust. 
Decision of High Court (All) D/- 5-8- 
65, Reversed. 

, A dedication of property for a religious 
or a charitable purpose can, according to 
Hindu law, be vahdly made orally and 
no writing is necessary to create an en- 
dowment except where it is created by 
a will. It can be made by a gift inter 
vivos or by a bequest or by a ceremonial 
or relinquishment. An appropriation of 
property for specific religious or charita- 
ble purposes is all that is necessary for 
a valid dedication. A trust in the sense 
in which it is understood in En^sh law 
is unknown in the Hindu system. Hindu 
piety found expression in gifts to idols, 
to religious institutions and for all pm:- 
poses considered meritorious in the Hhidu 
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social and religious system. Therefore, 
although Courts in India have for a long 
time adopted the technical meaning of 
charitable trusts and . charitable purposes 
which the Courts in England have placed 
upon the term ‘charity’ in the Statute of 
Elizabeth, and therefore, all purposes 
which according to English law are cha- 
ritable win be charitable under Hindu 
law, the Hin du concept of charity is so 
comprehensive that there are other pur- 
poses in addition which are recognised as 
charitable purposes. Hrace, .what are 
purely religious purposes and what reli- 
gious purposes wm be charitable purposes 
must be decided according to Hindu 
notions and Hindu Law. .&R 1957 SC 
797 & Am 1922 PC 123 & Am 1933 SC 
491, Rel. on. (Para 16) 

A dedication for the promotion of a 
particular game or sport is not a charita- 
ble trust under the Hindu Law. The 
decisions lay down a distinction between 
cases where the object of the dedication 
was the promotion of games as part of 
the education of those who participate in 
them and cases where the object was pro- 
motion of games simpliciter, the former 
only having been upheld on the ground 
that such promotion or encouragement is 
part of the educational training and the 
latter not having been upheld. 1891 
AC 531 & 1895-2 Ch 649 & (1932) 1 Ch 
133 & 1915 (2) Ch 284 & (1945) 114 LJ Ch 
1, Ref.; AIR 1939 PC 208 & AIR 1944 
PC 88 & AIR 1959 Cal 298, Dist. 

(Paras 20 and 22) 
Where a settler, settled some properties 
for establishment of an Akhara and install- 
ed two idols and one Taswir in order to 
attract wrestlers of both communities viz., 
Hindus and Mushins. 

Held, on construction of the deed, that 
the trust was not a religious trust in 
favour of the idols and the Tasweer, the 
dominant intention of the settler was to 
set up and maintain an Akhara, the said 
two idols as also the tasweer of Hazrat 
Ali having been installed there only to at- 
tract wrestlers of the two communities. 

(Para 23) 

Cases Referred; Chronological Paras 
(1959) AIR 1959 Cal 298 CV 46)= 

ILR (1960) 1 Cal 656, Cricket 
Association, Bengal v. Commr. 
of Income-tax, Calcutta 2L 22 

(1957) AIR 1957 SC 797 (V 44)= 

19o7 SCR 1122, M. Dasaratha- 
rami Reddi v. D. Subba Rao 16 

(1953) AIR 1953 SC 491 (V 40)= 

1954 SCR 277, Saraswathi Ammal 
Y. Rajagopal Ammal 22, 14 


(1945) 114 LJ Ch 1=1945 Ch 16, 

Daley v. Lloyds Bank Ltd. 20 

(1944) AIR 1944 PC 88 (V 31)= 

ILR (1945) Bom 153, All India 
Spinners Association v. Commr. 
of Income-tax 21 

(1939) AIR 1939 PC 208 (V 26)= 

66 Ind App 241, Trustees of the 
■ Tribune Press v. Commr. of 
Income-tax 21 

(1932) 1932-1 Ch 163=101 LJ Ch 
52, In re, Hadden; Public Trustee 
V. More 20 

(1922) AIR 1922 PC 123 (V 9)= 

48 Ind App 302, Vidya Varuthi v. 
Balusami Ayyar 16 

(1915) 1915-2 Ch 284=84 LJ Ch 
825, In re Mariette; Mariette v. 
Governing Body of Aldenham 
School 20 

(189^ 1895-2 Ch 649=64 LJ Ch 
695, In re Notage; Jones v. Palmer 20 

(1891) 1891 AC 531=61 LJQB 265, 
Commrs. for Special Purposes of 
the Income-tax v. Pemsel 20 


The foUo\ving Judgment of the Court 
was delivered by 

SHELAT, J.; — This appeal, by certifi- 
cate, is directed against the judgment and 
decree of the Hi^ Court of Allahabad 
D/- 5-8-1985 and relates to a piece of 
land together with buildings thereupon 
including an Akhara (wesding groimd). 
The property is situate in Kanpur and 
bears at present Municipal No. 26/72, 
its origin^ No. being 26/80, 

2. Sometime prior to 1830, one Mani 
Ram, well-known during his life-time as 
a wrestler, purchased a groveland with 
trees standing thereon. I'^ether he pur- 
chased one such groveland and divided 
it into two, or purchased rivo such grove- 
lands and amalgamated them into one is 
not quite certain. Along with this land 
he was possessed of other properties 
adjacent to the said groveland. It 
appears that being himself a westler and 
fond of that sport Mani Ram purchased 
the said groveland for setting up and 
maintaining an Akhara where wrestlers 
of both Hindu and Muslim communities 
could come for wrestling. Besides the 
income from the said groveland, Mani 
Ram spent large amounts for promoting 
wrestling and to that end made a num- 
ber of disciples. 

8, He had by his first wife six sons 
and a seventh son, Mangali Prasad, a 
wrestler of repute, from bis second wife. 
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Rahas Kaur. By a deed of partition dated 
June 23, 1830 he divided aU liis proper- 
ties into eight shares giving one share to 
each of his seven sons and retained the 8th 
share for liimself and the said Rahas 
Kaur. Tliis 8th share included the said 
groveland on which stood the said AWiara 
as also certain other struchrres. The 
Alchara ground was bounded by a com- 
poimd wall with an archgate to enter into. 
It appears that with the object of attract- 
ing wrestlers he installed on the archgate 
an idol of Mahabirji, a Shiv Lingam over 
a small room which stood next to the said 
gate, and a tasweer of Hazrat Ali. The 
two idols and the tasweer were obviously 
intended to give a religious bias to the 
Alchara, the first two to attract Hindu 
wrestlers and the third to attract Muslim 
wrestlers. The said deed of partition 
stated with regard to the %th share and 
ihe said groveland that none of his seven 
sons would have any interest or right in 
them as the “one-eighth (Vatli) share 
and the grove, which is a waqf property 
and which I, the executant, have talcen 
for myself. I, the executant and my second 
wedded wife shall remain owner thereof 
till om: lifetime.” It would thus appear 
that even before 1830 Mani Ram had alre- 
ady dedicated the said groveland for the 
purposes of the saidAkhara and that was 
why he referred to it as waqf property. 
Mani Ram managed the said groveland 
in the aforesaid manner using the income 
thereof for the said Akhara. On his death 
the property came under the management 
of his widow, the said Rahas Kaur. On 
May 12, 1862 Rahas Kaur made a will in 
whicih ^er reciting the partition deed of 
1830 she stated as follows: 

“He (Mani Ram) dedicated two groves 
— situate in Philldiana Bazar, which has 
Asthan of Mahadeoji and Mahabir and 
Akhara and tasweer of Hazrat Ali — The 
Akhara and Asthan — up to this day are 
continuing as heretofore, and Mangh Pra- 
sad, my son, is tmparaUeled in wrestling. 
In order that it may continue — I execute 
a will that (paper tom) shall be spent 
over it as mentioned in the ^vill . of my 
husband. The Akhara and Asthan^ shall 
continue as heretofore”. . 

The will then provided that the manage- 
ment of the Akhara and the Asthan should 
remain witii Mangh Prasad and authoris- 
ed Mangh prasad to’ appoint managers 
after him from the issues of Mani Ram 
and thus the management should go on 
from generation to generation. 

4. From a deed of lease dated June 
28, 1862, executed by one Mst. Tejia, it 


appears that the said groveland was given 
on lease to her at tiie annual rent of 
Rs. 23 by Mangh Prasad. The deed of 
lease also described the said groveland 
as having “Asthan of Mahadeoji and 
Mahabir and Akhara and tasweer of 
Hazrat Ah” and as having been dedicat- 
ed to them. 

5. In . 1862, one Bansgopal filed suit 
No. 490 of 1862 against Mangh Prasad 
and others for partition and for l/3rd 
share in the said groveland. Mangh Pra- 
sad filed a ■written statement therein ex- 
plaining how the groveland was purchas- 
ed by Mani Ram from out of his own 
funds and how he had dedicated it and 
referred to the said partition between 
Mani Ram and his sons. He also des- 
cribed how after Mani Ram’s death in 
1849, the property was administered first 
by Rahas Kaur and after her death under 
the directions of her said wih by him. 
Mangh Prasad in this -written statement 
denied that the plaintiff in that suit had 
any right or interest in the said grove- 
land, the same having been dedicated by 
Mani Ram for the purposes aforesaid. 

6. It appears that after Mangh Prasad’s 
death his -widow, Janki Kaiur, entered into 
possession of the said property. From 
the judgment in First Appem No. 279 of 
1901 of the High Court of Allahabad 
dated December 23, 1903 it wotild appear 
that Janki Kaur left a -will in favoru of 
one Kishan Samp and on the latter claim- 
ing the property Mangh Prasad’s daugh- 
ter, Sheodei Kaur, filed a suit for a decla- 
ration of her right of possession to the 
said property. That judgment has some 
bearing on tire question as to the nature 
of the property in this appeal as it clear- 
ly stated that the groveland in question 
was an endowed property, and that there- 
fore, Sheodei Kaiu could not claim tiiat 
property by inheritance, but was entitled 
to tire possession thereof as tiie manager 
since Mangh Prasad had not appointed 
any one as such manager. By this judg- 
ment, the High Court declared that “as 
regards the two grovelands and Akhara 
— we declare that the plaintiff is entitl- 
ed to be the manager of the said pro- 
perty”. From the description in ihe de- 
cree of the property declared by the 
High Court as the endowed property 
there can remain no room for, doubt that 
the endowed property consisted of the 
two grovelands and the enclosure known 
as Baug-Akhara. 

7. The property came into possession 
of Ishwar Narain, the son of the said 
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Sheodei Kaur, in 1906. In 1914 he ap- 
plied to the Kanpur Municipality for per- 
mission to build a theatre in a part of the 
Baug-Aldiara and in September 1915 he 
executed a mortgage to secure repayment 
of a loan of Rs. 6,000/- he had borrow- 
ed to complete the said theatre. Though 
the Aldiara and the Asthan continued to 
be maintained by him, it appears that he 
treated the endowed property as belong- 
ing to him. In or about 1937 the Im- 
provement Trust of Kanpin acquired the 
whole of the property which consisted of 
the said two grovelands, Baug-Alchara and 
the structures standing thereon and the 
property lying outside and around them. 
The award or the Collector dated Febru- 
ary, .19, 1937. shows that for the entire 
property compensation was calculated at 
Rs, 94,934/-. Ishwar Narain, thereafter, 
'filed a reference tmder Section 18 of the 
Land Acquisition Act. Bending the re- 
ference, a compromise was entered into 
between the Improvement Trust and Ish- 
war Narain under which in consideration 
of the latter not pressing the reference the 
Improvement Trust agreed to seU to him 
the portion corresponding to the said en- 
dowed property for Rs, 25,000/-. In ac- 
cordance with this compromise, the said 
land together with the Akhara, the 
Asthan, the said theatre and certain otber 
structures were conveyed to Ishwar 
Narain who was paid Rs. 94,934/- less 
Rs. 25,000/- as compensation for the rest 
of the acquired property, Ishwar Narain 
died in 1948 having prior thereto made 
his will dated November 11, 1947, claim- 
ing therein that on the death of his 
mother, the said Sheodei Kuar, he had 
become the absolute owner of the said 
property and bequeathed the said pro- 
perty to Balaji and Ram Chandra, the 
sons of his sister, Narayani Devi, with 
directions to them to maintain the said 
Akhara and the Asthan. 

8. The principal question which was 
agitated before die Trial Court was as to 
the existence of a valid trust and the 
nature of possession of Mani Ram during 
his lifetime and his successors there- 
after. To the latter part of the question, 
the answer of the Trial Comt was that 
possession of the property in question by 
Mani Ram and those who came into 
possession after him was diat of 
managers or trustees. As to the first part 
of the question, the Trial Court held: 

"The next part of the issue is about 

the endowment being valid It is true 

that Mani Ram Bande was not competent 


to make a dedication in favour of Hazrat 
AK but he had not done so in this case. 
The various documents referred above 
do not prove that the dedication was 
made in favour of Hazrat Ali or even 
Mahadeoiji and Mahabirji, Wherever 
there is an allegation of the dedication 
it is mentioned that the Ahata in question 
is a dedicated property and there are 
"^Asthana” of Mahadev Ji and tasweer of 
Hazrat Ali and also an Akhara. It means 
tiiat the dedication was not made in 
favour of any juristic person such as 
Mahadev Ji or Mahabir Ji or even to the 
Akhara or Hazrat All No dedication 
even in favour of Akhara could have been 
made as the Akhara was also not a juris- 
tic person. The intention of Mani Ram 
Bande, as appears from the partition deed. 
Ex. 6, was that the dedication was in 
favour of a trustee or manager, the ob- 
jects of which was to maintain the Akhara 
and the worshipping of Mahabiiji and 
Hazrat Ali by the wrestlers of the two 
communities, Hindus and Muslims. The 
main purpose of dedication was the main- 
tenance of the Akhara which was meant 
for the wrestlers of bolh the communities.” 
In this view the Trial Court decreed the 
suit and directed the appellants' to hand 
over possession and pay Rs. 23,000A as 
mesne profits in addition to Rs. 1,100/- a 
month as further mesne profits for the 
period pending the suit. 

9. In appeal against the judgment and 
decree of the Trim Court, the IRgh Court 
took the view that though there was no 
deed of dedication available the evidence 
on record was clear that Mani Ram had 
dedicated the said property, that he and 
those who succeeded him right upto 
Ishwar Narain held the properties as 
trustees or managers, that the said judg- 
ment of the Him Court of Allahabad of 
1903 also held mat the said Sheodei Kuar 
was to hold the property in the capacity 
of a manager, and lastly, that the dedica- 
tion was in favour of the two idols of 
Shri Mahadeoji and Mahabirji. In this 
connection the High Court e:q)ressed it- 
self in the following terms: 

may be that establishing an Aldiara 
is not a religious or a charit^le purpose. 
But this was not the only object of the 
trust now in question. There was an 
Asthan in addition to the Akhara, Dedi- 
cation of property for the benefit of an 
idol is recognized in Hindu law as reli- 
gious object. Mr, V. B. Misra further 
contended that Mani Ram was not com- 
petent to create a trust for the benefit of 
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Hazrat AK. On this point, the learned 
Civil Judge observed that Mani Ram was 
not competent to make dedication in 
Hazrat Ali’s favour. But Hazrat ALL is 
not the sole plaintiff in this case. Sri 
Mahabirji, Sri Mahadeoji and Hazrat Ali 
have come to Comt as co-plaintiffs. If 
the dedication in Hazrat Ali’s favomr can- 
not be recognized, there should be no 
difficulty in treatmg the endowment as a 
trust for the benefit of Mahadeoji and 
Mahabirji. The decree passed by the 
Trial Court can well be treated as a de- 
cree in favour of Sri Mahadeoji and Sri 
Mahabirji only.” 

10. In disputing die correctness of the 
High Court’s judgment and decree. Dr. 
Agarwala for the appellants raised the 
following contentions: (1) that the en- 
dowment was in respect of the grove 
and not the groveland, i.e., only of the 
income from the trees which existed 
during Mani Ram’s lifetime; (2) that on 
acquisition of the entire property includ- 
ing die Akhara-buag by the Improvement 
Trust, the trust, in any event, was extin- 
gmshed and the purchase by Ishwar Na- 
rain after the acquisition from the im- 
provement Trust did not and could not 
revive die trust; (8) that the trust was 
invalid by reason of one of its objects 
being the image or tasweer of Hazrat 
Ali, and (4) that the dominant object of 
the trust was to establish and maintain in 
perpetuity the said Aldiara, which object 
in Hindu Law is neither religious nor 
charitable, and therefore, the trust was 
not a valid trust. 

11. So far as the first and the second 
contentions are concerned, we have no 
difficulty in rejecting them. The docu- 
ments on record as also the evidence as 
to the conduct of Mani Ram and those 
who held the property after him clearly 
show that Mani Ram dechcated the grove- 
land and not merely the trees standing 
thereon. The purchase of part of the 
said property after its acquisition was 
from out of the compensation received 
by Ishwar Narain and not out of his per- 
sonal funds, so that if the trust was in 
law a valid one, • the property purchased 
by him out of the trust funds would be 
stamped with the trust and he would in 
that event be holding that property as 
a trustee or manager and not as an 
owner. 

12. The question, therefore, on which 
the result of this appeal would turn is 
whether the trust created by Mani Ram 
and which he referred to in the said deed 
of partition was a valid trust recognised in 


Hindu law as religious and/or charitable. 
The principle of law applicable to trusts 
made by Hindus is succinctly stated by 
this Court in Saraswathi Ammal v. 
Rajagopal Ammal, 1954 SCR 277= 
(AIR 1953 SC 491). A Hindu widow 
there settled certain properties for the 
following trusts, (1) expenses in connec- 
tion with the daily pooja of, the samadhi 
where her husband’s body was entombed 
in accordance with his last wishes and 
the salary of the person conducting the 
said pooja; (2) Gurupooja and annadha- 
nam to lae performed annually at the 
samadhi on the anniversary day of his 
death; and (3) any balance left over after 
meeting the above expenses to be spent 
for matters coimected .with education. 
The contention was that though the first 
object was not a religious object, the per- 
formance of Gurupooja and the feeding 
at the annual shradha and the utilisation 
of the balance, if any, for educational 
pmposes were the main destination of 
income, and therefore, the main object of 
the settlement and that accordingly the 
dedication was valid. This contention 
was negatived and it w'as held that not- 
withstanding that the major portion of 
the income may have to be spent for 
Gmrupooja and annadhanam in connection 
with the anual shradha, the dominant 
purpose of the dedication was the sama- 
dhi kainkarivam, i.e., the worship of and 
at the tomb. The vah’dity or otherwise 
of the dedication, therefore, had to be 
determined on that footing and not as 
though it was dedication for the perform- 
ance of the annual shradha on a substan- 
tial scale or for annadhanam as such. It 
was held that it did not make any differ- 
ence that the surplus was to be utilised 
for educational purposes. That surplus 
was contingent, indefinite as well as de- 
pendent on the uncontrolled discretion of 
the manager as to the scale on which he 
chose to perform the services at the sama- 
dhi. The dominant purpose of the settle- 
ment thus being the pooja of and at the 
samadhi, the validity of the settlement 
had to be decided on that footing, name- 
ly, whether such trust was recognized in 
Hindu Law. On that question the Gourt 
relied on a passage from Mayne’s Hindu 
Law, (11th Edn.) at p. 192, which states 
that what are purely religious purposes 
and what religious purposes will be cha- 
ritable must be entirely decided accord- 
ing to Hindu law and Hindu notions. The 
Court observed that in finding out such 
purposes, the insistence of English Law 
on the element of actual or assumed 
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public benefit would not be the determin- 
ing factor, but the Hindu notions of what 
a rehgious or a charitable purpose is. 
The Court further held that to the extent 
that any pmpose is claimed to be a valid 
one for perpetual dedication on &e 
ground of religious merit though lacking 
in public benefit, it must be shown to 
have a Shastraic basis so far as Hindus 
are concerned. To the argument . that 
new religious practices and beliefs may 
have since then grown up- and obtained 
recognition', the Court answered that if 
they are to be accepted as being suffi- 
cient for valid perpetual dedication they 
shordd have obtained wide recognition 
and constituted the religious practice of 
a substantially large class of persons and 
that ihe heads of religious purposes de- 
termined by belief in acquisition of reli- 
gious, merit cannot be allowed to be wide- 
ly enlarged consistently with public poli- 
cy' and the needs of modem society. In 
the result, the Court confirmed the High 
Court’s view that the settlement was in- . 
valid. 

13. There being no deed of endow- 
ment, the intention of Mani Ram in set- 
tling the property in question has to be 
principally gathered from the said deed 
of partition and the said will of Rahas 
Kaur, the rest of the documents executed 
by Mangli Prasad and others being useful 
only in aid of the interpretation of that 
deed of partition and the said will. There 
can be no doubt whatsoever that Mani 
Ram, being an eminent wrestler and fond 
of that game, purchased out of his own 
money the said groveland for the purpose 
of setting up an Aldiara thereon. The 
question then would be whether he set- 
tied that property upon trust, and if so, 
for what trust. 

14. As already seen, Mani Ram re- 
corded in the said partition deed the 
fact of his having partitioned the pro- 
perty into eight shares, his having given 
one share to each of his seven sons and 
having retained the eighth share for him- 
self and his second wife and the said 
groveland as waqf property. The deed, 
however, does not set out the purpose or 
jmrposes for which the said groveland 
was regarded by him as waqf property. 
But it does show that he regarded that 
property as already dedicated. The pur- 
poses for which the groveland was so 
dedicated are to be found in the said 
will of Rahas Kaur, wherein she has in 
dear terms stated tiiat Mani Ram ’'had 
dedicated the groveland “which has 
Asfhan of Maihadeo ]i and Mdiabir Ji and 


Akhara and tasweer of Hazrat Ali, that the 
Akhara and the Asthan were upto that 
date maintained and that they should 
continue as heretofore. The will thus 
provides a key to the mind of Mani Ram 
who, as aforesaid, had . purchased the 
said property and set up thereon the said 
wrestling arena. Obviously, he was an- 
xious that wrestlers of both Hindu and 
Muslim conamunities should take part in 
that Alchara. It is equally obvious that 
to attract wrestlers from both the conamu- 
nities he installed in that Akhara the 
tasweer of Hazrat Ali and the idols of 
Shri Mahadeo and Mahabir, the two pat- 
ron deities of wrestling. Once these idols 
were put up in the Aldiara, their worship 
bad. to be provided fox, for, it is wen 
known amongst Hindus that it is irreli- 
gious to let such idols remain unworship- 
ped. It is not possible to know from the 
evidence as to where Hazrat Ali’s tasweer 
was installed, but it is clear from the 
evidence that the idol of Mahabirji was 
located at the top of the archgate which 
led into the Akhara and the Shiva Lingam 
was installed over a small room built 
next to the gate. , Clearly, the purpose of 
installing the two idols and the tasweer 
was to enable the wrestlers to pay their 
homage and s^utations to the patron 
deities of the game before entering into 
the wrestling arena. The dominant object 
of the dedication was thus the Akhara 
and the Asthan of God Shiva and Maha- 
bir, spoken of in the wfil of Rahas Kaur, 
was only an adjunct to the Akhara. 
There is evidence, no doubt, to show that 
pooja and shringar of the two idols were 
performed. But that apparently was be- 
cause the idols once installed could not 
be left unworsliipped. On these facts we 
are inclined to take the view that the 
dominant object of the dedication was 
the Akhara and the said idols and the 
tasweer were installed only to attract per- 
sons of both the communities to the 
Akhara and to provide for them the faci- 
lity for invoking the divine benefaction 
before they participated in wrestling. As 
laid down in Saraswathi Ammals case, 
1954 SCR 277=(AIR 1953 SC 491), it is 
on this footing that the validity or other- 
wise of the trust has to be considered. 

15. It must be made clear at very out- 
set that although the wiU of Rahas Kaur 
provided that persons who are to manage 
the trust were to be in the first instance 
her son, MangK Prasad, and later on 
those appointed by him from amongst the 
issues of Mani Ram, ihe trust was obvi- 
ously not a private but a public trust in 



464 S. C. DPrs. 15-19] Ramchandra v. Shree Mahadeoji (Shelat J.) A. I. R. 


iiie sense that it was for the benefit of 
those who are devoted to the 'sport of 
wrestling irrespective of whether they are 
Hindus or Muslims. But the contention 
was that in spite of the trust being a 
ublic trust, it was not one recognised 
y Hindu Law as being a religious and/or 
a charitable one. As stated earlier, the 
fact that the Aldiara ^ound had the two 
idols installed in it m^es no difference as 
the dominant object of the dedication 
was the AHiara and not the worship of 
^6 idols or the tasweer of Hasxat 

16. A dedication of property for a 
religious or a charitable purpose can, 
according to Hindu Law, be validly made 
orally and no writing is necessary to 
create an endowment except where it is 
created by a will. (cf. Dasaratharami Reddi 
V. D. Subba Rao, 1957 SCR 1122 at page 
1128=(AIR 1957 SC 797 at p. 800). It 
can. be made by a gift inter vivos or by 
a bequest or by a ceremonial or relin- 
quishment. An appropriation of property 
for specific religious or charitable purpo- 
ses is all that is necessary for a valid 
dedication. As stated by the Privy Coun- 
cil in Vidyavaruthi v. Balusami Ayyar, 48 
Ind App 302 at p. 811= (AIR 1922 PC 123 
at p. 126) a trust in the sense in which 
it is understood in English law is tm- 
known in the Hindu system. Hindu piety 
fotmd expression in gifts to idols, to reli- 
gious institutions and for aU purposes 
considered meritorious in the Hindu social 
and religious system. Therefore, although 
Courts in India have for a long time ad- 
opted tire technical meaning of charita- 
ble trusts and charitable purposes which 
the Courts in England have placed upon 
the term ‘charity’ in the Statute of Eliza- 
beth, and therefore, aU proposes which 
according to Enghsh law are charitable , 
will be charitable under Hindu law, the 
Hindu concept of charity is so compre- 
hensive that there are other purposes in 
addition which are recognised as charita- 
ble purposes. Hence, what are purely 
religious purposes and what -religious pur- 
poses will be charitable purposes must be 
decided according to Hindu notions and 
Hindu law. ' ’ 

17. As observed by Mukherjea in 
Hindu Law and Religious and Charitable 
Trust (2nd Edn.), p. 11, there is no line 
of demarcation in the Hindu system be- 
tween religion and charity. Indeed, cha- 
rity is regarded as part of religion, for, 
gifts both for religious and charitable piu- 
poses are impelled by the desire to acquire 
religious merit. According to Pandit Pran- 


nath Saraswati these fell under two heads, 
Istha and Purta. The former meant sae- 
rifices and sacrificial gifts and the latter 
meant charities. Among the Istha acts 
are Vedic sacrifices, gifts to the priests at 
the time of such sacrifices, preservations 
of "Vedas, religious austerity, rectitude, 
Vaisvadev . sacnfices and hospitality. 
Among the Purta acts are construction 
and maintenance of temples, tanks, weUs, 
planting of groves, gifts of food, dharam- 
shalas, places for drinking water, relief of 
the side, and promotion of education and 
learning, (cf. Pandit Praimath Saraswati’s 
Hindu Law of Endowments, 1897, pp. 26- 
27). Isdia and Purta are in fact regarded 
as the common duties of the twice bom 
dass. (Cf. Pandit Saraswati, p. 27). 

18. Though Pandit Saraswati sought 
to enumerate from different texts various 
acts wlrich would fall under either of the 
two categories of Istha and Purta, no ex- 
haustive list of charitable purposes can 
be possible as the expression ‘Istha’ and 
‘Purta’ themselves are elastic and admit 
no rigid definition. As times advance, 
more and more categories of acts consi- 
dered to be beneficial to the public would 
be recognised depending on die needs 
and beliefs of the time. (Cf. Mulcherjea, 
p. 74). Neither the Statute of Elizabethus 
nor the Law relating to Superstitious 
Uses was applied at any time to India. 
Consequently, the English decisions based 
on one or the other of these statutes 
would not be- applicable nor can they be 
commensurate with' the conditions pre- 
vailing in India though those decisions 
might imdoubtedly be of some guidance. 

19. Is then the trust for the mainte- 
nance and up-keep of a wrestling groimd 
a valid charitable trust? The evi- 
dence shows that Maui Ram, being 
personally fond of wrestling had a number 
of disciples and attracted several wrest- 
lers to the Akhara. But that, according 
to Rahas Kaur’s will, he did out of his 
own love for this particular sport and by 
spending large amounts out of his own 
moneys. The only thin g which seems to 
have been done by his successors was to 
hold wrestling tournaments and award 
prizes to the successful ones out of the 
income of the property and to maintain 
the Akhara. It may be that people might 
have come to these tournaments and even 
practised wrestlmg but there is no evi- 
dence whatsoever that wrestling was 
taught or its knowledge was imparted to 
those wishing to Imow it. At best, there- 
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fore, it can be said that by main- 
taining the AHiara and holding there- 
in fSe tournaments wrestling was 
sou^t to be encouraged or fostered. But 
there is nothing to show that the promo- 
tion of a particular game either for en- 
tertainment of the public or as encourage- 
ment to those who take part in it has ever 
been recognised as a charitable trust ac- 
cording to Hindu Law. Neither Pandit 
Prannath Saraswati, nor Mukherjea, nor 
Mayne suggests in his treatise that a dedi- 
cation for the promotion of a particular 
game or sport is charitable trust imder 
die Hindu law. 

20. In England it is held not to be sO, 
of course within the scope of the Statute 
of Elizabeth as interpreted in Gommrs. 
for Special Purposes of the Income-tax v. 
Pemsel, (1891) AC 631 at p. 583. Thus, 
In re, Notagej Jones v. Palmer, 1895-2 
Ch 649 a gift for encouraging the sport 
of yacht-racing was not upheld as a cha- 
ritable trust, toough as Lindley, L. J., re- 
marked every healthy sport is good for 
the nation. In re, Hadden; Public Trus- 
tee V. More, 1932-1 Ch 133 while acknow- 
ledging the principle laid down in In re 
Notage, 1895-2 Ch 649 the Court held 
that a trust providing for recreation 
grounds and parks for the benefit of work- 
ing classes was valid on the ground, 
however, that such uses were intended 
for the health and weKare of the work- 
ing classes. So too, in In re Mariettej 
Mariette v. Governing Body of Aldenham 
School, 1915-2 Ch 284 where bequests for 
building squash racket courts or some 
similar purpose within the school premi- 
ses and for a prize to the winner in the 
school athletics were held valid on the 
ground of its being essential in a school 
of learning that there should be organis- 
ed games as part of the daily routine. It 
is dear from the judgment of Eve, J., 
that he upheld the bequest on the ground 
not of promoting athletic games but on 
the ground that the object of the charity 
was education in the school and that 
training in such games would be part of 
the educational activities of the school. 
There is, however, one decision of a mar- 
ginal nature, if we may say so, namely, in 
Daley v. Llyods Bank Ltd,, (1945) 114 
LJ Ch 1 where a gift for holding an an- 
nual chess tournament limited to boys 
and youngmen imder the age of 21 years 
residing in a particular locality was up- 
held. But that was done after a good 
deal of hesitation and only by basing it 
on the ground that training of youth in 
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a game of skill which also required con- 
centration was part of their education. 

21. Coming to the cases in India, the 
decisions in me Trustees of the Tribune 
Press V. Commr. of focome-tax, 66 Ind 
App 241 = (AIR 1939 PC 208); All India 
Spinners Association v. Commr. of In- 
come-tax, ILR (1945) Bom 153=(Am 1944 
PC 88) and Cricket Association Ben- 
gal v. Commr. of Income-tax, Calcutta, 
AIR 1959 Cal 296 were all cases trader 
Section 4 (3) (i) of the Income-tax Act, 
1922 and therefore would have no rele- 
vance to the present case arising under 
the Hindu Law. 

22. The decisions above referred to 
thus lay down a distinction between cases 
where the object of the dedication was 
the promotions of games as part of the 
education of those who participate in 
them and cases where the object was pro- 
motion of games simpliciter, the former 
only having been upheld on the ground 
that such promotion or encouragement is 
part of the educational training and the 
latter not having been upheld. In the case 
of Cricket Association, Bengal, AIR 1959 
Cal 296 though arrangements of cricket 
tournaments of both domestic and foreign 
teams were said to promote and foster 
love for a healthy game. Section 4 (3) (i) 
was held not to be applicable. 

23. On a reading of the relevant docu- 
ments on record and the oral testimony 
led by the parties we are not in a posi- 
tion to agree with the High Court that 
the trust created by Mani Ram was a 
religious trust in favour of the two idols 
of Lord Shiva and Mahabirji. As afore- 
said, our conclusion is that the dominant 
intention of the settlor was to set up and 
maintain an Akhara, the said two idols 
as also the tasweer of Hazrat Ali having 
been installed there only to attract wrest- 
lers of the two communities. That being 
the position, reluctant though we are, 
particularly in view of the fact that the 
said Akhara has been maintained for 
nearly a century, we find it extremely 
diflScult, in the absence of any authority, 
textual or by way of a precedent, to 
hold that the dedication in question was 
for either a religious or charitable pur- 
pose as recognised by Hindu Law, For 
the reasons aforesaid we are constrained 
to allow the appeal and set aside the 
judgment and decree passed by the Hi^ 
Court, In the circumstances of the case, 
however, we consider it just that there 
should be no order as to costs. Collector 
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will be at liberty to recover the Court- 
Fees payable on the plaint from the 
next friend of the plaintiffs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 468 
(V 57 C 102) 

J. C. SHAH AND K. S. HEGDE, JJ- 
Delhi Transport Undertaking, Ap- 
pellant V. Zamindar Motor Transport Co. 
(P) and another. Respondent. 

Civil Appeal No. 1324 of 1966, D/- 

8-10-1969. 

(A) Motor Vehicles Act (1939), Sec- 
tions 48 and 57 — Scope — Appliration 
for variation of conditions of permit^ for 
including new route or area — Provisions 
of Section 57 (3), (4) and (5) cannot be 
ignored. 

By Section 48 (8) (xxi) it is open to the 
Regional Transport Authority, after giv- 
ing notice of not less than one month, 
(a) to vary the conditions of the permit, 
and (b) to attach to the permit further 
conditions. But an application for varia- 
tion of the conditions of the pennit for 
including a new route or routes or a new 
area has to be treated as an application 
for the grant of a new permit under Sec- 
tion 57 (8) of the Act and the State Trans- 
port Authority cannot ignore the proyi- 
sions of Section 57 sub-sections (3), (4) 
and (5). (Para 11) 

(B) Municipalities Delhi Municipal 
Corporation Act (66 of 1957), Sections 288, 
289 — Scope — Plying vehicles by Co]^ 
poration over entire area of Union Terri- 
tory of Delhi — r Sections do not dispense 
with compliance with provisions of Motor 
Vehicles Act — (Motor Vehicles Act 
(1939), Section 57). 

Sections 288 and 289 of the Delhi 
Municipal Corporation Act (66 of 1957) 
do not authorise the Corporation, without 
recourse to the Motor Vehicles . Author 
rities, to ply its vehicles over the' entire 
Union Territory of Delhi. Section 288 
merely authorises the Corporation to take 
steps from time to time for providing or 
securing or promoting an efficient, ad^ 
quate, economical ■ and properly co-ordi- 
nated system of road transport services; 
it does not dispense with compliance with 
the provisions of the Motor Vehicles Act, 
1939. Section 289 merely confers upon 
the Corporation power to acquire services 


operated by others. But in exercising that 
power, the provisions of the Motor 
Vehicles Act, insofar as the exercise of the 
power is required to be made in con- 
sonance with the provisions of the Act, is 
not dispensed witL 

(Para 12) 

The following Judgment of the Court 
was delivered by 

SHAH, J.: The Delhi Municipal Coipo- 
ration took over the organisation of the 
Delhi Transport Authority established 
under Section 3 of the Delhi Transport 
Authority Act 13 of 1950, and administer- 
ed it in the name of Delhi Transport 
Undertaking — ^hereinafter called D. T. U. 
Even thou^ the jurisdiction of the Delhi 
Municipal Corporation extends only to 
the municipal area, by Section 288 of Act 
66 of 1957 it is autiiorised to set up trans- 
port services for passengers and goods in 
the entire Union Territory of Delhi and 
even outside by virtue of Sections 288 
and 292 of the Act. 

2. The respondent Company held in 
1960 permits on three routes — (1) Delhi 
-Bawana-Narela, (2) Delhi-Bawana-Auch- 
andi and (3) Delhi-Bawana-Kharkhoda. 
Since May 9, 1956, the Delhi Transport 
Authority and its successor D. T. U. were 
holding stage carriage permits valid for 
certain areas but not induding the routes 
on which the respondent Company held 
permits to ply its stage carriages. On 
October 19, 1959 the D. T. U. addressed 
a letter to the Secretary State Transport 
Authority, Delhi, stating that it consider- 
ed “it necessary to approach x x with 
the request to place tiie matter before 
State Transport Authority x x to vahdate” 
its road permits to cover the entitre Union 
Territoty of Delhi. The State Transport 
Authority treated this letter as an ap- 
plication for validation of the existing 
permits so as to cover the entire area 
of the Union Territory of Delhi. After 
considering the objections filed by exist- 
ing operators on the routes outside the 
Mtmicipal Corporation area, the State 
Transport Authority passed the following 
order on February 10, 1960; 

“The representatives of the D. T. U. 
point out that under the Municipal Act 
they were required to provide efficient 
and adequate services- in the entire terri- 
tory of Delhi and therefore the area of 
their permits should be altered accord- 
ingly. The authority considered the re- 
quest of the D. T. U. reasonable. It was 
decided to alter the permits and make 
them valid for entire territory of Delhi 
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but they should be informed that they 
should not operate new services parallel 
to the existing services of the private 
operators without the ^ approval of the 
State Transport Authority”. 

8-4. On June 17, 1961 the D. T. U. 
issued a circular that it was decided to 
operate its services on Delhi Bawana 
route with effect from June 19, 1961, and 
informed the State Transport Authority 
of its intention to do so. The respondent 
Company lodged a protest with the State 
Transport Authority and ashed the Autho- 
rity to order that the running of the pro- 
posed service be stopped, and in the 
meantime the procedure under the Motor 
Vehicles Act be complied with, and_ an 
opportunity for making representations 
against the proposals of the D. T. U. be 
afforded. On Jime 20, 1961 the State 
Transport Authority gave notice to the 
respondent Company that the application 
made by the D. T, U. for operatirig ser- 
vices between Delhi-Bawana wiU be con- 
sidered by the State Transport Authority 
in its meeting to be held on June 21, 1961 
at 11 a, m. On June 21, 1961 the res- 
pondent Company wrote a letter to the 
Secretary, State Transport Authority inti- 
mating that it was not aware of the con- 
tents of the application of the D. T, U., 
that the application had not been publi- 
shed and objections and representations 
had not been invited, that the "notice of 
hearing was very short” and that proper 
opportunity for filing objections should 
be given after due publication of the ap- 
plication of the D. T. U. On June 21, 
1961, the State Transport Authority re- 
solved that: 


prohibition restraining the D. T, U. from 
plying stage carriages on the three routes 
in respect of which the respondent Com- 
pany was holding permits. This petition 
was dismissed by Pandit, J, holding that 
the conditions mentioned in the resolu- 
tion dated February 10, 1960 that the 
D. T. U. would operate new services 
parallel to the existing services of the 
private operators after getting the ap- 
proval of the State Transport Autho- 
rity was merely in the nature of 
an administrative instruction and that 
the letter dated October 19, 1959 
was validly treated as a formal ap- 
plication for grant of a new permit 
imder Section 57 (8) of the Motor Vehi- 
cles Act, 1939, In appeal under the 
Letters Patent the judgment of Pandit, J., 
was reversed. The Bhgh Court held that 
the D. T. U. had apph'ed to vary the 
conditions of its permit, by the inclusion 
of a new route or routes or a new area 
within the meaning of Section 57 (8) of 
the Act, and by the resolution dated 
February 10, 1960, the D. T, U. was not 
entitled to operate new services without 
the approval of the State Transport Autho- 
rity; that such approval could be given 
after following the procedure prescribed 
by Sec. 57, sub-sections (3), (4) and 
and not otherwise; that there was not 
even substantial compliance with the 
provisions of Section 46 of the Motor 
Vehicles Act and Rule 47 of the Delhi 
Motor Vehicles Rules; and that in dispen- 
sing with the requirements of Section 57 
the State Transport Authority acted il- 
legally. With special leave, the D. T. IT. 
has appealed to this Court, 


"The Delhi Transport Undertaking al- 
ready held permits for Delhi territory 
and they can ply on any route in the 
territory under these permits. No fresh 
ermits are necessary. In the meeting 
eld on 10-5-61, the State Transport 
Authority, while reviewing the require- 
ments of services on various routes, de- 
cided that the Delhi Transport Under- 
taking should be asked to provide service 
on DeUii-Bawana-Narela route and if they 
are unable to do so, additional permits 
may be issued. Since the Delhi Trans- 
port Undertaking have started plying 2 
buses X X X in public interest, the opera- 
tion of such service was approved but 
there should be no overlapping of the 
timings of the services.” 

5. On June 27, 1961, the respondent 
Company moved a petition in the High 
Court of Punjab at Delhi for a writ of 


6. By Section 45 of the Motor Vehi- 
cles Act 1939, every application for a per- 
mit shall be made to the Regional Trans- 
port Authority of the remon in which it 
is proposed to use the vehicle or vehicles. 
By Section 46 an application for a per- 
mit in respect of a service of stage car- 
riage or to use a particular motor vehi- 
cle as a stage carriage shall, as far as 
may be, contain the particulars set out 
in Clauses (a) to (£). Section 47 provides 
lhat the Regional Transport Authority 
shall, in considering an application for a 
stage carriage permit, have regard to the 
matters specified in Clauses (a) to (f) of 
sub-section (1) and shall take into consi- 
deration any representation made by per- 
sons providing passenger transport faci- 
lities along or near the proposed route 
or area. Sub-section (1) of Section 48 
provides that subject to the provisions of 
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Section 47, a Regional Transport Autho- 
rity may, on an application made to it 
under Section 46, grant a stage carriage 
permit in accordance with the applica- 
tion or with such modifications as it 
deems fit or refuse to grant such a per- 
mit. By sub-section (2) it is provided 
that every stage carriage permit shall be 
expressed to be valid only for a specified 
route or routes or for a specified area. 
By sub-section (3) it is provided that the 
Regional Transport Authority may grant 
a permit for a stage carriage of a speci- 
fied description or for one or more parti- 
cular stage carriages and 'may, subject to 
any rules that may be made under the 
Act, attach to the permit any one or more 
of the conditions Nos. (i) to (xxiii) set 
out in that sub-section, and by condi- 
tion (xxi) the Regional Transport Autho- 
rity may, after giving notice of not less 
than one month — (a) vary the conditions 
of the permit; and (b) attach to the per- 
mit further conditions. Sub-sections (2) 
and (3) of Section 57 provide: 

"(2) an application for a stage car- 
riage permit xxx shall be made not less 
than six weeks before the date on which 
it is desired that the permit shall take 
effect, or, if the Regional Transport 
Authority appoints dates for the receipt 
of such applications, on such dates. 

(3) On receipt of an application for a 
stage carriage permit x x x the Regional 
Transport Authority shall make the ap- 
plication available for inspection at the 
office of the Authority and shall publish 
the application or the substance thereof 
in the prescribed manner together with 
a notice of the date before which repre- 
sentations in connection therewith may. 
be submitted and the date, not being less" 
than thirty days from such publication, 
on which, and the time and place at 
which the application and any represen- 
tations received wiU be considered. 

Provided x x x ' x 
Under sub-section (4) .representations 
made in writing in connection with an 
application for grant of a permit, before 
the appointed date, and a copy whereof 
is funhshed to the applicant, only may 
be considered. By sub-section (5) the re- 
presentations made . rmder sub-section (3) 
must be disposed of at a public hearing 
at which the applicant and the person 
making the representation shall have ' an 
opportunity of being heard either in 
person or by a duly authorised represen- 
tative. Sub-section (8) provides: 

"An application to vary the conditions 
of any permit, other than a temporary 
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permit, by the inclusion of a new route 
or routes or a new area or, in the case 
of a stage carriage permit, by increasing 
the number of services above the speci- 
fied maximum, x x x shall be treated as 
an application for the grant of a new 
permit. 

Provided x x x x x x x x” 

7. Rule 47 of the Delhi Motor Vehi- 
des Rules provides that every applica- 
tion for a permit in respect of a trans- 
port vehicle shall be in one of the pre- 
scribed forms. 

8. The proceedings taken by the State 
Transport Authority in making the deci- 
sions dated February 10, 1960, and June 
21, 1961 were informal and also irre^ar. 
On Ocober 19, 1959 the D. T. U. re- 
quested the Secretary, State Transport 
Authority, asking it to validate road per- 
mits held by the D. T. U. to cover the 
entire area of the Union Territory of 
Delhi. Such a request may be made 
only by an application in the prescribed 
form. , After hearing objections thereto to 
the State Transport Authority by order 
dated February 10, 1960, v^dated the 
permits for the entire Union Territory 
of Delhi with a condition that the D. T. U. 
shall not operate hew services parallel 
to the existing services of private opera- 
tors without the approval of the State 
Tr^sport Authority. Against this reso- 
lution no appeal was preferred by the 
respondents. By the resolution the per- 
mits were extended to make them valid 
for the entire territory of Delhi but sub- 
ject to the condition that the D. T. U. 
was not to operate new services parallel 
to the existing services of the private 
operators. If thereafter it was intended 
to remove the condition, the prescribed 
procedure xmder Section 57 sub-secs. ( 3 ), 
( 4 ) ^d (5) had to be followed, for, an 
application to vary the conditions of any 
permit, by the inclusion of a new route 
or routes or a new area, is by sub-sec- 
tion (8) required to be treated as an ap- 
plication for die grant of a new permit. 

9. By the order dated February TO, 
1960 the permits were extended through- 
out the Union Territory of Delhi, but the 
D. T. U. still required the permission ' of 
the State Transport Authority to ply its 
stage carriages on routes covered by the 
permits granted to the respondent Com- 
pany, Before granting that permission 
it was necessaiy to publish the applica- 
tion and to invite and consider objections 
thereto. The D. T. U. did not even ask 
for permission of the State Transport 
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Authority but merely intimated by letter 
dated June 17, 1967 that it will start ser- 
vice on the Delhi-Bawana route from 
June 19, 1961. After the D. T. U. start- 
ed plying its stage carriages, the State 
Transport Authority gave intimation to 
the respondent Company and others that 
the application of the D. T. U. will be 
considered in its meeting to be held on 
June 21, 1961. And disregarding the pro- 
tests raised by the respondent Company 
and others the State Transport Authority 
on June 21, 1961 ordered that the D. T. U. 
should be asked to provide service on 
Delhi-Bawana-Narela route, and if it was 
unable to do so, addition^ permits may 
be issued. There was no application for 
grant of permit for plying stage carriages 
under Section 57; there was no publica- 
tion of a request by the D. T. U.; repre- 
sentations or objections were not invited; 
and no opportunity of a hearing to the 
objectors in the manner contemplated by 
the Act was given. The proceedings of 
the State Transport Authority were wholly 
irregular. 

10. Mr. Daphtary appearing on behalf 
of the D. T. XJ. contended that the order 
dated February 10, 1960 which was made 
after hearing the objections of the res- 
pondent Company became final, and since 
no appeal was preferred, the D. T. U. 
was competent to extend its services 
with the approval of the State Transport 
Authority over the entire Union Territory 
of Delhi. The order dated June 21, 1961, 
merely extended the permits to cover 
the Union Territory of Delhi; it did not 
authorise the plying of stage carriages 
on routes already served by private ope- 
rators. The existing operators were en- 
titled to be heard when the condition in 
the permits of the D. T. U. was removed. 

11. By Section 48 (3) (xxi) it is open 
to the Begional Transport Authority, after 
giving notice of not less than one month, 
(a) to vary the conditions of the permit^ 
and (b) to attach to the permit further 
conditions. But an application was made 
by the D. T, U. for variation of the 
conditions of the permit including a new 
route or routes or a new area had to be 
treated as an application for the grant 
of a new permit under Section 57 (8) of 
the Act and the State Transport Autho- 
rity could not ignore the provisions of 
Section 57 sub-sections (3), (4) and (5). 

12, _ Sections 288 and 289 of the Delhi 
Municipal Corporation Act 66 of 19^ 
on which reliance was placed by, Mr. 
Daphtary do not authorise the Corpora- 


tion, without recourse to the Motor Vehi- 
cles Authorities, to ply its vehicles over 
the entire Union Territory of Delhi. Sec- 
tion 288 merely authorises the Corpora- 
tion to take steps from time to time for 
providing or securing or promoting an 
efficient, adequate, economical and pro- 
perly co-ordinated system of road trans- 
port services: it does not dispense with 
compliance with the provisions of the 
Motor Vehicles Act, 1939, Section 289 
enables the Delhi Transport Committee 
to take steps, amongst others to acquire 
in accordance with schemes prepared 
under the Act either compulsorily in ac- 
cordance with such procedure as may be 
prescribed by bye-laws or by agreement, 
the whole or any part of any transport 
service operated by any other person to 
the extent to which the activities there- 
of consist of the operation of road trans- 
port services or ancillary services in the 
Union territory of Delhi or in any ex- 
tended area, and to do all other things 
to facilitate the proper carrying on of 
the business of the Undertaking, But 
Section 289 merely confers upon the Cor- 
poration power to acquire services opera- 
ted by others. But in exercising that 
power, the provisions of the Motor Vehi- 
cles Acf^ insofar as the exercise of the 
power is required to be made in con- 
sonance with the provisions of the Act^ 
are not dispensed with. 

13. The D. T. U. was conscious of 
these requirements of the Motor Vehicles 
Act and had moved by an informal letter 
the State Transport Authority on Octo- 
ber 19, 1959 for extension of its permits. 
But thereafter even without obtaining 
the concurrence of the State Transport 
Authority or its approval proceeded to 
start the services on the overlapping 
routes as from June 19, 1961. 

14. In our judgment, the order passed 
by the State Transport Authority dated 
June 21, 1961 was without jurisdiction and 
must be set aside. We confirm the order 
passed by the High Court and dismiss 
this appeal. 

15. The respondent Company sought 
to defend the appeal by ffifpg an appear- 
ance at a very late stage. The Company 
has not even filed a statement of case. 
In the circmnstances we direct that there 
will be no order as to costs in this ap- 
peal 

Appeal dismissed. 
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M. HIDAYATULLAH, C. J., S. M. 
SIKRI, G. K. MITTER, A. N. RAY 
AND P. JAGANMOHAN REDDY, JJ. 

Rabindra Nath Bose and others, Peti- 
tioners V. Union of India and others. Res- 
pondents. 

Writ Petn. No. 146 of 1967, D/- 9-10- 
1969. 

(A) Constitution of India, Articles 13, 
14 and 16 — Article 13 has no retrospec- 
tive operation — Appointments to posts 
of Income Tax Officers Class I Grade BE 
and preparation of Seniority Lists of such 
officers under Seniority Rules of 1949 and 
1950 — Question as to violation of Arti- 
des 14 and 16. 

It is settled that Article 13 of the Con- 
stitution has no retrospective effect and 
therefore, any action taken before the 
commencement of the Constitution in 
pursuance of the provisions of any law 
which was a valid law at the time when 
such action was taken cannot be chal- 
lenged and the law under which such 
action was taken cannot be questioned 
as unconstitutional and void on the score 
of its infringing the fundamental rights 
enshrined in Part HI of the Constitution. 
AIR 1957 SC 397, Rel. on; AIR 1955 SC 
624, Dist. (Para 26) 

Held that the petitioners the confirm- 
ed Assistant Commissioners of Income- 
tax, could not, therefore, complain of the 
breach of Articles 14 and 16 in respect 
of these acts: (1) appointment of respon- 
dents to the posts of Income-tax -Officers 
Class I Grade BE Service (2) Seniority List 
of those Officers as existing on 1-1-1950 
and (3) the Seniority Rules of 1949 and 
1950 insofar as they had effect upto 
January 26, 1950. (Para 32) 

The fact that the seniority list of the 
Officers was finally settled after the Con- 
stitution came into force, would not en- 
able the petitioners to appeal to Artides 14 
and 16, the rules applicable for prepar- 
ing the seniority List bein^'the Seniority 
Rules of 1949 and ,1950. (Para 32) 

(B) Constitution of India, Artides 32, 
14, 16 — - Inordinate delay — Seniority 
List of Income- Tax Officers Class I Grade 
n — Changes effected in, on 1-8-1953 
as a result of change in 1952 Seniority 
Rules — Petition filed after fifteen years 
attacking changes as violative of Arts. 14 
and 16 held not maintainable. 
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No relief can be given to petitioners 
who, without any reasonable explanation, 
approach Supreme Court under Art. 32 
of the Constitution after inordinate delay. 
The highest Court in this land has been 
given Original Jurisdiction to entertain 
petitions xmder Artide 32 of the Consti- 
tution. It could not have been the inten- 
tion that Supreme Court would go into 
stale demand after a lapse of years. 
Though Artide 32 is itself a guaranteed 
right, it does not follow from this that 
it was the intention of the Constitution 
makers that Supreme Court should dis- 
card all principles and grant relief in peti- 
tions filed after inordinate delay. (1969) 
1 see 110 and AIR 1955 SC 8, Rel. on. 

(Para 34) 

Where the changes were made in the 
Seniority List of Income-tax Officers Class 
I Grade 11 as a result of change in the 
1952 Seniority Rides and the petition 
attacldng the changes was filed fifteen 
years after the 1952 Rules were promul- 
gated and effect given to them in the 
seniority list prepared on 1-8-1953, it will 
be unjust to deprive the officers of the 
lights which have accrued to them. Each 
person ought to be entitled to sit back 
and consider that his appointment and 
promotion effected a long time ago would 
not be set aside after the lapse of a num- 
ber of years. (Para 85) 

The fact that in respect of those maters 
representations were being received by 
the Government aU the time was not 
sufficient to explain the delay. There is 
a limit to the time which can be consider- 
ed reasonable for maldmg representations. 
If the Government has tinned down one 
representation, the making of another re- 
presentation on similar lines will not ex- 
plain the delay. (Para 86) 

Cases Referred; Chronological Paras 

(1969) (1969) 1 see 110, Trilokchand 
and Moti’chand v. M. IB. Munshi 

83 34 

(1967) AIR 1967 SC 1427 (V 54) = 

1967-2 SCR 703, S. G. Jaisinghani 
V. Union of India 1, 6, 12, 

15, 35, 36 

(1965) AIR 1965 SC 502 (V 52) = 

1964-8 SCR 252, Sri Jagadguru 
Kari Basava Rajendraswami of 
Govimutt V. Commr. of Hindu 
Religious and Charitable Endow- 
ments Hyderabad 29 

(1961) AIR 1961 SC 1684 (V 48) = 

1962-2 SCR 292, Guru Datta 
Sharma v. State of Bihar 30, 3l 
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(1957) AIR 1957 SC 397 (V 44) = 

1957 SCR 233, Pannalal Binjraj 
V. Union of India 
(1955) AIR 1955 SC 3 (V 42) = 

1955 SCR 769, Laxmanappa Hanu- 
mantappa Jamldiandi v. Union of 
India 

(1955) AIR 1955 SC 624 (V 42), 

Shanti Swamp v. Union of 
India. 

(1951) AIR 1951 SC 97 (V 38) = 

1951 SCR 127, Ramjilal v. I.-T. 

Officer, Mohindergarh 
(1951) AIR 1951 SC 128 (V 38) = 

1951 SCR 228, Kesliva Madhava 
Menon v. State of Bombay 

The following Judgment of the Court 
was delivered by 

SIKRI, J.; 16 Officers of the Income- 
tax Department have filed this petition 
under Article 32 of the Constitution pray- 
ing for various reliefs on the groimd that 
their ri^ts under Articles 14 and 16 have 
been infringed. They are all confirined 
Assistant Commissioners of Income-tax 
and respondents 6 to 39 are also confirm- 
ed Assistant Commissioners of Income- 
tax. Respondents 1 to 5 are the Union 
of India, Secretary, Ministry of Finance, 
Central Board of Direct Taxes, Secret^, 
Ministry of Home Affairs, and the Union 
Public Service Commission. The practi- 
cal object of the petition is to gain some 
seniority so that they can be promoted as 
Commissioners of Income-tax earlier than 
the respondents 6-39. The petitioners 
were all confirmed as Assistant Commis- 
sioners in 1959. Apart from respondents 
28, 29 and 30, all other respondents were 
confirmed in earlier years. In brief, the 
case of the petitioners is this: The Gov- 
ernment in breach of the rules governing 
the service of Income-tax Officers Class I, 
Grade II, appointed respondents 6 to 39. 
Their initial appointments were irregular 
and illegal being outside the quota pre- 
scribed by Government for regulating re- 
cruitment to the service. Not only were 
they thus iUegalJy absorbed into service 
but were also given preferential treatment 
in the matter of seniority in Class I 
Grade n itself and for further promo- 
tion to hi^er grades by framing rules 
which were discriminatory and which 
made hostile discrimination against 
Class I direct recruits like the petitioners. 
It is urged before us that their case is 
covered by the principle laid down by 
this Court in the case of S. G. Jaisinghani 
V. Union of India, 1967-2 SCR 703 = 


(AIR 1967 SC 1427). These contentions 
are controverted by the respondents. The 
learned Attorney General further con- 
tends that (1) all acts which have been 
challenged in this petition happened be- 
fore the advent of the Constitution and 
cannot be challenged under Articles 14 
and 16 of the Constitution; (2) the peti- 
tion merits dismissal on the ground that 
there has been gross delay in brin^g 
the petition; and (3) the relief which has 
now been claimed would be against the 
decision in Jaisinghani s case, 1967-2 SCR 
703 = (AIR 1967 SC 142^ (Supra). 

2. In order to appreciate the above 
contentions and the other points raised 
before us, it is necessary to set out the 
relevant facts chronologically. 

8. Before September 29, 1944, when 
the re-organisation scheme was launched, 
the conditions of service and pay-scales 
of Income-tax Officers were different and 
the method of recruitment was also dif- 
ferent in different Provinces. By letter 
dated 23-3-43, it was decided that pend- 
ing the constitution of Class I and Class 
n Service of Income-tax Officers, the 
latter of which will include also officers 
hitherto called Assistant Income-tax Offi- 
cers, the existing grade of Assistant In- 
come-tax Officers should be designated as 
Income-tax Officers, Grade II. There was 
disparity not only in pay but also in pro- 
spects and conditions of service. The 
Government therefore felt it necessary to 
re-organise the entire service and to 
cr^te a Central Service and uniform pay- 
scffies for different constituent grades. 
The main idea was to create Class I 
cadre Officers Service and to make selec- 
tion to it from the existing Class 11 offi- 
cers. This re-organisation scheme was 
formulated in a letter dated 29-9-44 from 
tine Government of India, addressed to 
aU Commissioners of Income-tax. The 
Central Service Class I was to consist of 
Commissioners of Income-tax— (No. of 
posts 8 — 7 permanent and 1 temporary). 
Assistant Commissioners of Income-tax — 

(No. of posts 378 — 360 permanent and 
18 temporary). 

Income-tax Officers Grade I: 

(No. of posts 151 — 125 permanent and 
26 temporary). 

Income-tax Officers Grade H: 

(No. of posts 183 — 125 permanent and 63 
temporary). 

Class n was to consist of Income-tax Offi- 
cers Grade III: (No. of posts 83 — 9 per- 
manent and 74 temporary). 


Rabindra Nath v. Union of India (Sikri J.) [Prs. 1-3] S. C. 471 

26 

Si 
83 
26 



472 S. C. [Prs. 4-6] Rabindra Natb v, 

4. Regarding Income-tax Officers 
Grade I (Class I Service} it was stated 
that these officers will be appointed by 
selection from Grade II which will come 
into being under the new scheme and till 
the re-organisation is complete from the 
existing Grade I of Income-tax Officers 
in Class II Service, 

XX ’ XXX XXX Sx 

XX XXX XXX XX 

Regarding Income-tax Officers Grade II 
(Class I Service) — it was provided that — 

2 (d) “Recruitment to Grade 11 will be 
made partly by promotion and partly by 
direct recruitment. 80 per cent of the 
vacancies arising in this Grade will be 
filled by direct recruitment via the Indian 
Audit and Accounts and Allied Services 
Examination. The remaining 20 per cent 
of vacancies will be filled by promotion 
on the basis of selection from Grade III 
(Class II Service) provided tliat suitable 
men upto the number required are avail- 
able for appointment. Any surplus 
vacancies which cannot be filled by pro- 
motion for want of suitable candidates 
wiU be added to the quota of vacancies 
to be filled by direct recruitment via the 
Indian Audit and Accoimts etc. Services 
Examination. 

All direct appointment via the Indian 
Audit and Accounts and Allied Service 
Examination to Grade II will, during the* 
period of the war, be subject to such 
general orders as have already been or 
may hereafter be issued by the Govern- 
ment of India with a view to safegumd- 
ing the interest of ‘war service’ candi- 
dates.” 

5. It is necessary also to set out Para 
8 of the letter which is headed — ‘Gene- 
ral’ — 

“The new classification (insofar as it 
relates to Income-tax Officers, Grades I 
and II) indicated in paragraph I above 
wfll apply to officers who are recruited 
under the new scheme including those 
who are selected from the existing Grade 
I Income-tax Officers, Class II Service, 
The present Grade I income-tax Officers 
in Class II Service,, who^ are not thus 
selected, and the officers who will be ap- 
ointed to this grade before the intro- 
uction of the new scheme, will remain 
in Class 11 service. This service of In- 
come-tax Officers -will be ultimately abo- 
lished as soon as these officers leave their 
posts either by substantive promotion to 
Class T Service or by retirement or 
through other causes and the Class H 
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Service will essentially consist only of 
Income-tax Officers, Grade HI.” 

6. We may at this stage consider the 
question mooted at the Bar whether re- 
cruitment to the Service under the scheme 
was to be confined only to direct recruit- 
ment through the Examination and pro- 
motion from Grade I Class EE service. 
As we read this scheme, it is quite clear 
that the intention was not to confine re- 
cruitment to the Service through these 
sources because from Para 8 ‘General’, 
which we have reproduced above, it is 
quite evident that selections were to be 
made also from the existing Grade I In- 
come-tax Officers Class n Service. This 
method of recruitment did not come with- 
in Para 2 (d) of the Scheme set out above 
as it was neither direct recruitment 
through combined competitive examina- 
tion nor promotion from Class n Grade 
HI Service. Therefore, the statement in 
the counter-affidavit of Mr. M. G. Thomas 
Ministry of Finance, “Recruitment to 
Grade II of Class I was to be made partly 
by direct recruitment (through the com- 
bined Competitive Examination as also 
selection from existing Grade I of Qass 
n Service) and partly by promotion on 
the basis of smection from Class H 
(Grade HI) Service”, is quite correct. It 
is further stated that, 80 per cent of the 
vacancies were to be filled by direct re- 
cruitment and the remaining 20 per cent 
were to be filled by promotion by selec- 
tion from Class H (Grade HI) Service.” . . 
It appears that selection from the exist- 
ing Grade I of Class H Service was treat- 
ed as a form of direct recruitment widi- 
in the quota of 80 per cent mentioned 
above. This constitution of the New 
Service was 'by an executive order and 
tihere . were no statutory rules governing 
the Service at this stage. On -29-9-1944 
the Government wrote to the Federal 
Public Service Commission to approve of 
100 officers considered suitable for selec- 
tion to the new Class I Service of In- 
come-tax Officers (Grade I). The Gov- 
ernment also requested the Commission 
to recruit for the Class I, Grade H In- 
come-tax Service 10 Officers on the result 
of the competitive examination that will 
be held in October 1944. Considering 
that there were 183 posts, permanent and 
temporary to be filled in by Income-tax 
officers Grade 11, the nmnber was insigni- 
ficant. The idea seems to have been to 
take the officers from existing Grade I 
of Class n as far as possible as they had 
experience and the direct recruits would 
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not be able to cope with the work for 
some years to come. On • 26-5-1945, the 
Government framed rules for recruitment 
to the Income-tax Officers (Class I, Grade 
n) Service. These were conceded to be 
statutory rules in Jaisinghani’s case, 1967- 
2 SCR 703 = (AIR 1967 SC 1427) (Supra). 
In the opening paragraph, it was stated 
that these rules were liable to alteration 
from year to year. Rules 3 and 4 read 
as follows: — 

8. The services shall be recruited by 
the following methods: — 

(i) By competitive examination held in 
India in accordance with Part 11 of these 
Rules. 

(ii) By promotion on the basis of selec- 
tion from Grade IH (Class II Service) in 
accordance with Part III of these Rules. 

4. Subject to the provision of Rule 3, 
Government shall determine the methods 
or methods to be employed for the pur- 
pose of filling any particular vacancies, 
or such vacancies as may require to be 
filled during any partietdar period, and 
the number of can^dates to be recruited 
by each method. 

It is clear that this Service had already 
been constituted by an Order. It is re- 
markable that Rule 3 did not mention 
the third method of recruitment which 
was being followed at that time and which 
it was intended to follow for some time. 
It seems to us that the intention was that 
these rules would come into effect fully 
only when the Service had been comple- 
tely re-organized, because otherwise we 
are unable to understand why the third 
method of recruitment which was being 
followed, was not mentioned. It may be 
that at that time sufficient number of 
men qualified under the other two cate- 
gories were not available. The Govern- 
ment probably interpreted Rule 4 to 
mean that the recruitment by the methods 
mentioned in Rule 3 was not exclusive, 
and under Rule 4 the Government could 
decide whether particular vacancies could 
also be filled by selection from the exist- 
ing Class n grade I service officers. That 
this was the understanding both of the 
Government and the Federal Public Ser^ 
vice Commission, seems to be quite clear 
from the correspondence which has been 
brought to our notice. 

7. On 8th November 1945, the Gov- 
ernment wrote to the Federal Public Ser- 
vice Commission that — “In a like manner, 
it is proposed to continue promotions to 
the grade II of Class I also for the next 
two or three years from amongst those 


who were in service in the pre-existing 
Class n. Grade I, on the date of re- 
organisation even outside the 20 per cent 
limit fixed for such promotion in the 
orders regarding re-organisation. The 
Government feel that this will not inter- 
fere with direct recruitment via the exa- 
mination, It is presumed that the Com- 
mission will not have any objection to 
the proposals in the immediately two pre- 
ceding paragraphs.” 

This letter clearly shows that the Gov- 
ernment was recruiting officers to grade 
n of class I from the pre-existing class II 
grade I, and they meant to continue this 
for the next two or three years. The 
Federal Public Service Commission re- 
ph'ed on 23-5-46 as follows; — 

“With reference to paragraphs 8 and 9 
of your letter dated the 8th November, 
1945, I am to say that the Commission 
will have no objection if during the next 
two or three years the names of a few 
more officers are put forward for consi- 
deration for promotion to grades I and 
n in Class I where special circumstances 
seem to justify such a course. They sug- 
gest, however, that this should be excep- 
tional” 

8. We may mention here that respon- 
dents 31 to 89 were appointed as I. T. Os 
Class I, grade II in 1945, respondents 11 
and 25 in 1946, but the original date of 
appointment of respondent No. 25 is 1-6- 
47. All the petitioners were either ap- 
pointed I. T. Os. Class I Grade II in 1946 
or 1947. Respondents 6 to 10, 26, 27 and 
28 were appointed in 1947. 

9. On 3-1-47 the Government forward- 
ed to the Secretary Federal Public Ser- 
vice Commission the names of officers 
then considered' suitable for appointment 
to Class I, grades I and II. It was fur- 
ther stated that there were a large number 
of temporary posts in each grade and it 
may not be fair to limit promotions to the 
av^able permanent posts only as that 
might result in a large number of tem- 
porary men who may be ehgiable for 
higher scales of pay bemg kept down. 

10. In Feb. 1949, in discussing the 
draft scheme for regulating the seniority 
of Income-tax officers, Class I, on an all- 
India basis, die Government explained 
that “there are still 51 old Cfiass II, Grade 
I officers, who have not yet been selected 
to Class I, as almost ^ of them have 
been found unfit at three successive selec- 
tions.' As technically they still continue 
to hold Class I posts and block promo- 
tions of other deserving oncers, it is pro- 
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posed to mabe a final selection from ibem 
and revert those who are not consider- 
ed fit for retention in Class I to Class IT, 
grade III posts. These persons would 
be considered later for promotion to 
Class I posts along with others against 
the 20% vacancies reserved for depart- 
mental candidates.” Thus, it appears that 
it was in 1949 that it was decided that 
final selections were to be made from 
the remaining Class 11 grade I officers by 
intervievung them to find their fitness 
for Class I Service. 

11. Although the appointments, ac- 
cording to tlie petitioners, were irregular, 
they do not challenge the validity of the 
appointments but what they do challenge 
is the recognition of the date of appoint- 
ments for the purpose of seniority. In 
other words, they say that we may treat 
an officer having been appointed as Class 
I, grade 11, validly but for the purpose 
of seniority his appointment should be 

ost-dated to a date when he would have 
een appointed had the ‘quota rule’ men- 
tioned in Para 2 (d) of the Scheme dated 
29-9-44, been fully implemented. 

12. We may at this stage deal with 
this particular question. It seems to us 
that apart from the above limited con- 
cession, we cannot at this time declare 
that the appointments were invalid in 
any respect. Assuming that these ap- 
pointments were made contrary to statu- 
tory Rules, the petitioners are incompe- 
tent to challenge the validity of these 
appointments for various reasons. Firstly 
these appointments were pre-Constitution 
appointments and they cannot be chal- 
lenged in a petition under Article 32 of 
the Constitution. Secondly, there has 
been inordinate delay. A suit to chal- 
lenge the validity of the appointments 
would be hopelessly time-barred, and the 
respondents have ' acquired various rights 
since their appointments. Thirdly, in 
Jaisinghani’s case, 1967-2 SCR 703 = 
(AIR 1967 SC 142'p (Supra), this Court 

said that the order in that case “ will 

not affect such Class II officers who have 
been appointed permanently as Assistant 
Commissioners of- Income Tax.” We will 
presently give our reasons in detail for 
coming to this conclusion. To resiune 
the narrative, the petitioners completed 
their probationary periods on different 
dates in 1949 and were confirmed as I. T. 
Os Class I, Grade 11 in 1949 and 1950, 
except petitioner No. 9 Shri D. N. Pande, 
who was confirmed on 22-12-51. Most of 
the respondents had aheady been con- 
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firmed on various dates in 1948, 1947 and 
1948. 

13. On 29-4-49 a meeting of the 
Departmental Promotion Committee took 
place and the Committee agreed that pro- 
motions to Income Tax Officers Class I 
Service, of officers recruited in 1944 on 
the results of the I. A. and A. S. and Al- 
lied Services examination held in 1943, 
and on other bases, should be given ef- 
fect to from the 1st August 1948. This 
decision affected respondents Nos. 12 to 
24, 29 and 30. On 14-6-49 representations 
were made by direct recruits including 
petitioners Nos. 5, 6, 8, 10 and 12 and 
respondent No. 28 (Sheriff who is a peti- 
tioner in W. P. No. 242/67 xmder Arti- 
cle 32), regarding proposed Seniority 
Rules. 

14. On 9-9-1949 Seniority Rules were 
framed and a seniority list of Class I, 
Grade 11, Income-tax Officers, as on the 
1st January 1950, was drawn up and cir- 
culated by a letter dated 24-1-50. ' It ap- 
pears that the seniority rules of 1949 had 
in the meantime been revised and a copy 
thereof was enclosed with the above men- 
tioned letter dated 24-1-1950. It was sta- 
ted in this letter that Government was 
prepared to consider any representation 
that they may have to make in regard to 
Ae accm-acy of the data contained there- 
in, upto the 28th February 1950, but no 
representation against the principles for 
the determination of seniority will be 
entertained. 

15. On 18-10-51, the Government de- 
cided on the recommendations of the 
U. P. S. C. and in modification of para 
2 (d) of the Finance Department (Central 
Revenues) letter dated 29-9-44, that, for 
a period of five years in the first instance, 
66.2/3% of the vacancies in Class J, 
Grade II,' ■will be filled by direct re- 
cruitment -via Combined Competitive 
Examination and the remaining 33.1/3%’ 
by promotion on the basis of selection 
from Grade IH (Class 11 service). This 
order was held to be statutory by this 
Coiut in Jaisinghani’s case, 1967-2 SCR 
703 = (AIR 1967 SC 1427). 

16. On 1-1-52 all the petitioners were 
promoted as I. T. Os., Class I, Grade I, 
and confirmed also as such on the same 
date. In February 1952, a committee 
met for four days to consider the Rules 
governing the sem'ority of Income-tax 
Officers, Class I, Grade II and represen- 
tations received against the draft senio- 
rity list. They made alterations in the 
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Seniority rules and in one of ibese meet- 
iogs, it was decided: 

^As regards the representations made 
by some of this batch of direct recruits 
regarding the date of approval^ by the 
Union Public Service Commission of the 
1948 batch of promotees, the. position is 
that four of them (S. Nos. 67 to 70) were, 
actually promoted on the recommenda- 
tions of the Departmental Promotion 
Committee held on 21-7-48. Fifteen others 
(S. Nos. 72 to 86) were promoted on the 
recommendations of the Departmental 
Promotion Committee held on 29-4-1949, 
but the records show that the meeting 
was originally convened for 6-9-48 and 
the agenda etc. had been circulated in 
advance of this date. The meeting had, 
however, to be postponed several times 
due to the personal inconvenience of the 
Members of the U. P. S. C. and of the 
Central Board of Revenue. In these spe- 
cial circumstances, it was considered that 
the proper thing would be to treat the 
recommendations of this Departmental 
Promotion Committee as if it had actual- 
ly been held in September 1948. The 
result is that both batches of promotees 
of 1948 will remain senior to the direct 
recruits from the 1945 Examination who 
joined in 1946.” 

17. In the Serial Nos. 72-86 mention- 
ed above, exist the names of llie present 
respondents 12-24 and respondents 29 and 
80. It is contended before us that this 
decision was arbitrary and not warranted 
by any rules or principles. It is further 
contended that die decision was made 
in 1952 and therefore it is liable to be 
challenged in a petition xmder Article 32 
of the Constitution. 

18. On the material on record it is not 
possible to say that this decision was ac- 
tually taken in 1952 and not on 29-4-49 
or thereabout when the Departmental 
Promotion Committe met and the list was 
prepared on 24th January 1950. The fact 
is diat the seniority of the respondents 
(Sri. Nos. 72 to 86) seems to have been 
fixed on the basis that the Departmental 
Promotion Committee meeting took place 
on 6-9-1948. 

19. We may here reproduce the rele- 
vant Seniority rules made in 1949, 1950 
and 1952-.— 

Rules regulating Seniority of Class I, 
Grade II, Income Tax Officers. 

Rtile 1 (f), 1 (i) and *1 (ii) remain the same 
in the three years and read thus: — 

1 (f): The seniority of direct recruits re- 
cruited on the results of the examinations 


held by the F. P. S. C. in 1944, and sub- 
sequent years shall be reckoned as fol- 
lows: — 

(i) Direct recruits of an earlier exami- 
nation shall rank above those recruited 
from a subsequent examination. 

(ii) The Direct recruits of any one 
examination shall rank inter se in accord- 
ance with the ranks obtained by them at 
that examination. 

20. There was a change in Rule (iii), 
and the three different versions are re- 
produced below: — 

As on 9-9-1949: 

(iii) The promotees who have been cer- 
tified by the Commission in any calendar 
year shall be senior to all direct recruits 
who complete their probation during that 
year or ^ter and are confirmed with ef- 
fect from a date in that year or after. 
As on 24-1-1950: 

(iii) The promotees who have been 
certified by the Commission in any calen- 
dar year shall be senior to all direct re- 
cruits who complete their probation dur- 
ing that year or after and are confirmed 
with effect from a date in that year or 
after. 

Provided that a person initially recruit- 
ed as Class II Income-tax Officer, but sub- 
sequently appointed to Class I on the re- 
sults of a competitive examination con- 
ducted by the Federal Public Service 
Commission shall, if he has passed the 
departmental examination held before his 
appointment to Class I Service, be deem- 
ed to be a promotee for the purpose of 
seniority. 

As on 5-9-1952. 

(iii) officers promoted in accordance with 
the reconunendation of the Departmental 
Promotion Committe before the next 
meeting of tlie Departmental Promotion 
Committee shall be senior to all direct 
recruits appointed on the results of the 
examinations held by the Union Public 
Service Commission during the Calendar 
year in -which the Departmental Promo- 
tion Commitee met and the three previ- 
ous years. 


21. On 1-8-53, a revised seniority list 
was issued. In the meantime, the I. R. S. 
Association objected to the weightage 
principle and suggested changes in it and 
also desired a revision of the seniority 
h'st to correct the disadvantage due to 
excess promotions. 

22. Various representations were made 
by individual direct recruits as well as 
the Indian Revenue Service (Income Tax) 
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Association. The case of the Government 
is that these representations were not ac- 
ceptable because in fact there were no 
excess promotions during the period 
1945-50. 

23. In 1955 and 1956, the petitioners 
were promoted as Assistant Commis- 
sioners on , different dates. Representa- 
tions continued to be made in 1954, 1955, 
1956, 1958, 1959. Not only were the re- 
presentations made but an interview with 
die Finance Minister also took place in 
1960. Ri spite of the Government re- 
jecting the representations, fresh represen- 
tations continued to be made. 

24. On 25-4-62 Jaisinghani filed a Writ 
Petition in the High Court and the High 
Court delivered its judgment on 11-3-64. 
Against this decision Jaisinghani filed 
an appeal to this . Court. A writ 
petition was filed by Joshi in the 
Supreme Court and this Court deli- 
vered its judgment in Jaisinghani’s Appeal 
and Joshi’s Writ Petition on 22-2-67, and 
the present Writ Petition was filed in 
July 1967. 

25. It seems to us that there is force 
in the preliminary points raised by the 
Attorney General, and it is not necessary 
to decide the various points raised by the 
petitioners. It is settled law that the 
Constitution has no retrospective opera- 
tion. 

26. In Pannalal Binjraj v. Union of 
India, 1957 SCR 233 at p. 236 = (AIR 
1957 SC 397 at p. 412), Bhagwati, J. 
speaking for the Court says: 

“It is settled that Article 13 of the Con- 
stitution has no retrospective effect and 
if, therefore, any action was taken before 
the commencement of the Constitution 
in pursuance of the provisions of any 
law which was a valid law at the time 
when such action was taken, such action 
cannot be challenged and the law under 
which such action was taken cannot be 
questioned as unconstitutional and void 
on the score of its infringing the funda- 
mental rights enshrined in Part III of the 
Constitution. See Keshvan Madhava 
Menon v. State of Bombay, (AIR 1951 SG 
128).” 

27. The decision of this Court in 
Shan.ti Sarup v. Union of India, AIR 1955 
SC 624 is distinguishable. In that case 
the facts were that the Government of 
U. P. passed an order purporting to be 
n/s. 3 (f), .U. P. Industrial Disputes Act, 
1947, by which they appomted one of the 
partners of the firm as ‘authorised con- 
troUer of the undertaking. In 1952 the 
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Union of India passed an order purport- 
ing to be made under Section 3 (4), of 
Essential Supplies (Temporary Powers) 
Act, 1946, by which the Centrm Govern- 
ment appointed the same person, as an 
authorised controller under the provi- 
sions of that section and directed him to 
run the said rmdertaldng to the exclusion 
of all the other partners. . Tire petitioner 
before the court under Article 32 con- 
tended that both the orders were illegal 
and conflicted with the fundamental 
lights of the petitioner under Art. 13 (1) 
of the Constitution. The Attorney Gene- 
ral appearing for the Central Govern- 
ment conceded before the Court that the 
impugned orders did not come within the 
purview of and were not warranted by 
the provisions of the Acts, under which 
they purported to have been passed. The 
only point he took was that the peti- 
tioner could not come before the court 
under Article 82 of the Constitution in- 
asmuch as there was no fundamental 
right in existence when the first order of 
the U. P. Government was passed in July 
1949 and no fresh act of dispossession 
had taken place since, the Constitution 
came into "force. This Court repelled 
the contention observing that in the first 
place, the order against which this peti- 
tion was primarily directed was the order 
of the Central Government passed m 
October 1952 and whether or not the 
earlier order of the U. P. Government 
was formally withdrawn, it was this later 
order upon which the respondent 3 based 
his right to retain possession of the pro- 
perties. The order of the Central Gov- 
ermnent must, therefore, be deemed to 
have deprived the petitioner of his pro- 
perty within the meaning of Article 81 
of ihe Constitution as construed by this 
Court. .... It was further observed: 

“But even assuming that the depriva- 
tion took place earlier and at a time when 
the Constitution had not come into force, 
the order effecting the deprivation which 
continued from day to day must be held 
to have come into conflict with the fun- 
damental rights of the petitioner as soon 
as the Constitution came into force and 
became void on and from that date under 
Article 18 (1) of the Constitution.” 

It is this passage which is strongly relied 
on by the learned Counsel for the peti- 
tioners. 

28. In our view this passage has no 
application to the facts of this case. In 
a number of subsequent decisions of this 


1970 Rabindra Nath v. Union o£ India (Siloi J.) [Prs. 28-83] S. C. 477 


Court the passage has been held to be 
applicable only to the facts in that case. 

29. In Sri Jagadgi^ Kari Basaya 
Rajendraswami of Govimutt v. Commis- 
sioner of Hhidu Religious and Charitable 
Endowments, Hyderabad, 1964-8 SCR 252 
= (AIR 1965 SC 502) Cajendragadkar, 
C. J. observed thus regarding the afore- 
said passage; 

“With respect, we are not prepared to 
hold that these observations were intend- 
ed to lay down an unqualified proposition 
of law that even if a citizen was de- 
prived of his fundamental rights by a 
valid scheme framed under a valid law 
at a time when the Constitution was not 
in force, the mere fact that such a scheme 
would continue to operate even after the 
26tih January 1950, would expose it to 
the risk of having to face a challenge 
under Article 19. If the broad and un- 
quahfied proposition for which Mr. Sastii 
contends is accepted as true, then it 
would virtually make the material provi- 
sions of the Constitution in respect of 
fimdamental rights retrospective in ope- 
ration.” 

30. In Guru Datta Sharma v. State of 
Bihar, 1962-2 SCR 292 = AIR 1961 SC 
1684, Shanti Sarup’s case, AIR 1955 SO 
624 (Supra) was distinguished in the fol- 
lowing words: — 

“We are unable to construe these ob- 
servations as affording any assistance to 

the appellant we have held that 

the legislation under which the appel- 
lant’s ri^ts were extinguished, subject to 
his claim for compensation, was a valid 
law. It would therefore follow that the 
appellant could have no rights - which 
could survive the Constitution so as to 
enable him to invoke the protection of 
Part III thereof.” 

31. In AIR 1981 SC 1684 at p. 1698 
Shanti Sarup’s case, AIR 1955 SC 624 
was again distinguished. Ayyangar, J. 
speaking for the Court observed: 

'We are imable to construe these ob- 
servations as affording any assistance to 
the appellant. 

We have held that the legislation under 
which the appellant's rights were extin- 
guished, subject to his claim for compen- 
sation, was a valid law. It would, there- 
fore, follow thait the appellant could have 
no rights which could survive the Con- 
stitution so as to enable him to invoke 
the protection of Part m thereof. On 
this point also we must hold against the 
appellant.” 


82. It seems to us that the petitioners 
cannot complain of the breach of Arti- 
cles 14 and 16 of the Constitution in res- 
pect of acts done before the Constitution 
came into force. These acts in this case 
were (1) appointments of the respondents 
to Income Tax Officers Class I, Grade II 
Service; (2) Seniority List as existing on 
1-1-1950; and (3) the Seniority Rules of 
1949 and 1950, in so far as they had ef- 
fect upto January 26, 1950. It will 
be recalled that the first seniority 
list was prepared as on January 1, 1950 
and even if the seniority list was finally 
settled after the Constittution came into 
force, the Rules to be applied were the 
Seniority Rules of 1949 and 1950. In other 
words, if the list had been finally settled 
on January 1, 1950, it is clear that no 
appeal could be made to Articles 14 and 
16 of the Constitution. The fact that the 
List was prepared after the Constitution 
came into force would not enable the 
petitioners to appeal to Articles 14 and 
16. The position is however, different 
in so far as changes were made in the 
seniority List as a result of change in 
the 1952 Seniority Rules. These changes 
were post-Constitution and if they are hit 
by A^cle 14 and Article 16 of the Con- 
stitution, the petitioners would have the 
right to complain of the breach of their 
fundamental rights under these Articles. 

33. But in so far as the attack is based 
on the 1952 Seniority Rules, it must fail 
on another ^ound. The ground being 
that this petition imder Article 32 of the 
Constitution has been brought about 15 
years after the 1952 Rules were promul- 
gated and effect given to them in the 
Seniority List prepared on August 1, 1953. 
Learned Counsel for the petitioners says 
that this Court has no discretion and can- 
not dismiss the petition under Article 32 
on the ground tiiat it has been brought 
after inordinate delay. We are unable to ac- 
cept this contention. This Court by majo- 
rity in M/s. Trilokchand and Moti Chand’s 
case, (1969) 1 SCC 110 held that delay 
can be fat^ in certain circumstances. We 
may mention that in Laxmanappa Hanu- 
mantappa Jamkhandi v. Union of India, 
1955 SCR 769 = (AIR 1955 SC 3), Maha- 
jan, C. J. observed as follows: — 

“From the facts stated above it is plain 
that the proceedings taken under the im- 
pugned Act XXX of 1947 concluded so 
far as the Investigation Commission is 
concerned in September 1952, more than 
two years before this petition was pre^ 
sented in this Comt. The assessment 
orders rmder the Income-tax Act itself 
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were made against the petitioner in 
November 1953. 

In these circumstances, we are of the 
opinion that he is entitled to no relief 
tinder the provisions of Article 32 of the 
Constitution. It was held by this Court 
in* Ramjilal v. Income-tax Officer, 
Mohindergarh, AIR 1951 SC 97' that 
as there is a special provision in 
Article 265 of the Constitution that 
no tax shall be levied or collected 
except by authority of law, Clause (1) of 
Article 31 must therefore be regarded as 
concerned witli deprivation of property 
otherwise than by tihe imposition or col- 
lection of tax, and inasmuch as the right 
conferred by Article 265 is not a right 
conferred by Part III of the Constitution, 
it could not be enforced under Article 32. 
In view of this decision it has to be held 
that tlie petition under Article 32 is not 
maintainable in the situation that has 
arisen and that ‘even otherwise in the 
peculiar circumstances that have arisen, 
it would not be just and proper to direct 
the issue of any of the writs the issue of 
which is discretionary with this Court’” 
(emphasis here in ‘ ’ supplied). 

34. The learned counsel for the peti- 
tioners strongly urges that the decision 
of this Coiut in Trilokchand and Moti- 
chand’s case, (1969) 1 SCC 110 (Supra) 
needs review. But after carefully consi- 
dering the matter, we are of the view 
that no relief should be given to peti- 
tioners who without any reasonable ex- 
planation, approach this Court under 
Article 32 of the Constitution after in- 
ordinate delay. The highest Court in 
this land has been given Original Juris- 
diction to entertain petitions imder Arti- 
cle 32 of the Constitution. It could not 
have been the intention that this Court 
would go into stale demands after a 
lapse of years. It is said that Article 32 
is itself a guaranteed right. So it is, but 
it does not follow from this that it was 
the intention of the Constitution makers 
that this Court should discard all princi- 
ples and grant relief in -petitions filed 
after inordinate delay. * 

35. We are not anxious to throw out 
petitions on this ground, but we must 
administer justice in accordance with law 
and principles of equity, justice and good 
^conscience. It, would be rmjust to de- 
prive the respondents of the rights which 
have accrued to them. Each person ought 
to be entitled to sit back and consider 
that his appointment and promotion ef- 
fected a long time ago womd not be set 
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aside after the lapse of a niunber of 
years. It was on this ground that this 
Court in Jaisinghani’s case, 1967-2 SCR 
703 = (AIR 1967 SC 1427) observed that 
the order in that case would not affect 
Class n officers who have been appointed 
permanently as Assistant Commissioners. 
In that case, the Court was only consi- 
dering the challenge to appointments and 
promotions made mter 1950. In this case 
we are asked to consider the validity of 
appointments and promotions made dur- 
ing the periods of 1945 to 1950. If there 
was adequate reason in that case to leave 
out Class II officers, who had been ap- 
pointed permanently Assistant Commis- 
sioners, tiiere is much more reason in 
this case that the officers who are now 
permanent Assistant Commissioners of 
Income-tax and who were appointed and 
promoted to their original posts during 
1945 to 1950, should be left alone. 

36. Learned Coimsel for the petition- 
ers, however, says that there has been 
no undue delay. He says that the re- 
presentations were being received by the 
Government all the time. But there is 
a limit to the time which can be consi- 
dered reasonable for making representa- 
tions. If the Government has turned 
down one representation, the making of 
another representation on similar lines 
would not enable the petitioners to ex- 
plain the delay. Learned counsel for ffie 
petitioners says that the petitioners were 
under the impression that the Depart- 
mental Promotion Gommittee had held a 
meeting in 1948 and not on April 29, 
1949, and the real true facts came to be 
known in 1961, when ffie Government 
mentioned these, facts in their letter dated 
December 28, 1961. We are unable 
to accept this explanation. This fact 
has been mentioned in the minutes 
of the meeting of the Gommittee 
which met in February 1952 and we are 
imable to believe that the petitioners did 
not come to know all these facts till 196L 
But even assuming that the petitioners 
came to know all these facts only in 
December 1961, even then there has 
been inordinate delay in presenting the 
present petition. Ihe fact that Jaisin- 
ghani’s case, 1967-2 SGR 703 = (AIR 1967 
SG 1427) was pending before the High 
Gourt and later in this Gourt is also no 
excuse for the delay in presenting the 
present petition. In the result, die peti- 
tion fails and is dismissed. Ihere will 
be no order as to costs. 

Petition dismissed. 
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Sheildi Abdual Sattar, Appellant V. 
Union o£ India, Respondent. 

Civil Appeal No. 1956 of 1966, D/- 10- 
10-1969. 

(A) Civil P. C. (1908), Order 8, Rule 3 

— Law of pleadings — Certain para m 
plaint not admitted — Failure to speci- 
fically deal with facts alleged therein in 
corresponding para of written statement 

— Facts however, dealt with in additional 
pleading — Effect. 

According to the law of pleadings, the 
defendant is bound to deal specifically 
with each allegation of fact, the truth of 
which is not admitted. If certain para 
in the plaint is merely not admitted but 
the facts therein are not specifically dealt 
with, it cannot be said that they are 
denied. Where the truth of the facts al- 
leged in the plaint, though not specifically 
dealt with in the corresponding para of 
the written statement were dealt with in 
the additional pleadings, held, the allega- 
tions in the plaint must be considered to 
have been traversed. (Para 9) 

(B) Contract Act (1872), Section 10 ■ — 
Construction of contract — Contract for 
supply of meat to military authorities ■ — 
One of conditions of contract providing 
for enhanced rate subject to approval by 
Tribunal as described imder tiiat condi- 
tion — Application by contractor for en- 
hanced rate on ground of rise in market 
rate — Recommendation by C. R. I. A, 
Supply Corps for enhancement of rate ■ — 
Reference by authorities to Controller of 
Military Accoimts — Held, on evidence 
on record that condition of contract for 
enhanced rate was complied with — 
C. R. I. A. S. C. was proper sanctioning 
authority — Contractor could not be de- 
prived of claim to enhanced rate merely 
because authorities chose to consult Con- 
troller of Military Accounts, who did not 
figure in relevant condition — Decision 
of Allahabad H. C., Reversed. 

(Para 13) 

The following Judgment of the Court 
was delivered by 

DUA, J.: The appellant in this appeal 
with certificate from the judgment and 
decree of the Allahabad Hi]^ Court, had 
in February 1944 submitted a tender for 
the supply of meat to the army authorities 

LM/LM/F181/69/DVT/M 
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at Allahabad and Banaras. This tender 
was accepted in March 1944 for the sup- 
ply of meat for one year from April 1, 
1944 to March 31, 1945. The formal ac- 
ceptance was conveyed on May 18, 1944. 
The controversy centres round the condi- 
tion contained in para 51 of the special 
conditions for the meat supply. This 
condition reads as under; 

“51. (a) No enhancement of rates will 
be considered in the case of contracts 
concluded for periods of 3 or 6 months. 

(b) In the case of annual contracts, re- 
vision of rates i. e. increases or decreases, 
will be provided for, but no revision Avill 
be considered or allowed within sis 
months of the commencement of the con- 
tract. 

(c) Rates for annual contracts will be 
subject to review, according to the rise 
or fall of market rates by referees ap- 
pointed by Government, the reviewing 
Tribunal for contracts to consist of the 
Deputy Commissioner or his representa- 
tive, the C. R. I. A. S, C. or his repre- 
sentative and the local purchase officer 
(Military). The three members will con- 
stitute a quorum. 

The contractor will attend to present 
his case, but will not be a member of 
the Tribunal, 

The final recommendation in all cases 
reviewed, shall rest with the officer sanc- 
tioning the contract.” 

2. On September 4, 1944 the appellant 
wrote a letter to C. R. I. A. S. C. (Com- 
mander Royal Indian Army Supply Coips) 
Lucknow, requesting for increase of rates, 
in October, 1944 he sent a reminder pray- 
ing for immediate increase of the existing 
rates as contemplated by condition 51(b). 
In December, 1944 a Tribunal was con- 
stituted at Allahabad for the purpose of 
reviewing the contract rates of the supply 
of meat at Allahabad. After considering 
the matter from the various aspects 
brought to the notice of the Tribunal, 
recommendation was made for enhancing 
the rates as contained in Ex. G. On 
April 24, 1945 the appellant applied for 
the refund of the security amount of 
Rs. 18,100 paid by him along with the 
tender. Along with this application a 
*No Demand Certificate’ was given by 
the appellant. The appellant thereafter 
sent several reminders to C. R. I. A. S. C. 
regarding enhancement of the contract 
rates. On January 2, 1946 the appellant 
inquired from G. R. I. A. S. C., Lucknow 
as to when the question of enhancement 
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of late ■would be finally settled (Ex. 15). 
In reply to this inquiry on January 9, 1948 
the headquarters at Luclmow in- 
formed the appellant that his case had 
been held up at the headquarters pend- 
ing inquiry fronl the ci’vd authorities 
about tihe market rates (Ex. 19). A copy 
of this letter was also sent to the O. G. 
I. S, S. D., Banaras, with the follo-wing 
note: 

“Reference your No. 0709-C of 9th De- 
cember, 1945. Please obtain the Civil 
Market rates personally in consultation 
with the Civil Authorities and arrange 
to hold tribunal 'with reference to this 
office No. 8601-ST of 3rd July, 1945. 
The proceedings of tribunal together 'with 
the documents referred to in this office 
No. 8601-ST. 13th of April, 1944 should 
immediately be forwarded to this H. Q. 
for submission to higher authorities.” 

After some further correspondence be- 
tween the appellant and the headquarters 
at Lucknow on March 26, 1946, the latter 
■wrote to O. C. I. S. S. D., Allahabad 
that the prayer for the re'vision of con- 
tract rates for the supply of meat by the 
appellant at Allahabad had been rejectr 
ed by the higher authorities (Ex. 25). On 
April 7, 1946 the appellant ■wrote a letter 
to the headquarters at Lucknow request- 
ing them to supply him tlie reasons for 
the rejection of his claim by the higher 
authorities. On April 15, 1946 the ap- 
pellant was asked to attend the meeting 
of the Tribimal on April 29, 1946 for re- 
presenting his case. This letter was re- 
ceived from the O. C. I. S. S. D., Banaras. 
On April 17, 1946 the appellant was in- 
formed by the headquarters, Lucknow 
that he should take up the matter direct 
■with the headquarters Central Command. 
In the meantime on March 30, 1946 at 
notice was issued by the B. R. I. G. oil, 
behalf of the Major General lacharge 
Administration Central Command, hotify- 
ing, inter alia that no fresh claim for 
revision of R. I. A. S. C. contract rates 
or for the reopening of cases on which 
decision had ^eady been made would 
be entertained after May 15, 1946 in re- 
gard to contracts for the period ending 
March 31, 1945 (Ex. 73). On May 6, 
1946 the appellant •wrote to C. R. I. A. 
S. C. at Lucknow for the enhancement of 
rates. On May 10, 1946 the appellant 
served a notice through his la'svyer on 
the headquarters demanding revision of 
the department’s decision rejecting his 
daim for enhancement failing which legal 
action was threatened. A copy of this 


notice was also sent to G, R. I. A. S. C. 
at Lucloiow with reference to their letters 
dated March 26, 1946 and April 17, 1946 
(Ex. 29). On May 14, 1946 the Tribunal 
at Banaras also recommended enhance- 
meent of rates (Ex. H). On June 10, 
1946 the appellant ■wrote a letter to the 
Controller of Military Accormts, Central 
Command, Meerut, stating that his ‘No 
Demand Certificate’ accompanying his 
request for the refund of security money 
had been inadvertently furnished and 
should be treated as cancelled because 
the matter regarding enhancement of 
rates was under consideration ■with the 
authorities. It 'was added that the ap- 
pellant would submit a ‘No Demand 
Cerificate’ for refund of the security 
money as soon as his claim for enhance- 
ment of rates was settled. On June 21, 
1946 the appellant sent an express tele- 
gram to B. R. I, A. S. C, Command, Agra 
requesting for expeditious payment of his 
dues ■without resorting to litigation. On 
June 22, 1946 B. R. I. A. S. C., Central 
Command wrote to the appellant’s lawyer 
in answer to the letter dated May 10, 
1946 and telegram June 21, 1946, stating 
that the claim was being investigated and 
the decision arrived at would be com- 
municated to him in due course (Ex. 32), 
Thereafter repeated inquiries were made 
by the appellant about the probable date 
of the settlement of his rlafm but every 
time it was said that the matter was 
still ■under consideration and that the deci- 
sion would be communicated in due course. 
It is rmnecessary to refer to the corres- 
pondence in detail. The last reply on 
these lines was sent to the appellant on 
December 13, 1947 (Ex. 50), After serv- 
ing another reminder on March 15, 1948 
the appeUant sent a statutory notice under 
Section 80, Ci'vil P. C. on May 3, 1948 
arid instituted the present suit in Novem- 
ber, 1948, claiming a decree for 
Rs.^ 1,15,785/6/8 ■with future interest. 
This amount included enhanced rates for 
the supply of meat and security deposit 
and interest thereon. The claim in re- 

g ard to enhanced rates was resisted by 
le respondent. It was pleaded in the 
written statement, inter alia, that the final 
recommendation in regard to enhanced 
rates rested ■with the officer sanctioning the 
contact, who was stated in the additional 
pleadings to be the Commander Lucknow 
District, and that the said officer had 
declined to sanction enhanced rates. The 
appellant’s right to the refund of the 
security money was conceded but it was 
pleaded that he could receive that money 
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only on furnishing a ‘No Demand Certi- 
ficate’ as required by the agreement. 

8. The following issues were settled 
at the trial: 

1. Whether there was a rise in the m^- 

ket rates of goods supplied by the plain- 
tiff as ^eged by him? ■ 

2. If so, was plaintiff entitled to en- 
hancement in the contractual rates in 
terms of the tender and agreement? 

,3. What is the effect of the reference 
to the Tribunal? 

4. Were the old rates mentioned in the 
tender abandoned? 

5. Is the suit not maintainable as plead- 
ed in paragraph 24 of the written state- 
ment? 

6. What is the effect of the revocation 
by the plaintifiE of the ‘No Demand Certi- 
ficate’? 

7. (a) Is the claim excessive as plead- 
ed? 

(b) Is the plaintiff not entitled to any 
interest? 

8. To what relief if any is the plaintiff 
entitled? 

9. Is the plaintiffs suit barred by time? 

4. On issues Nos, 1 and 2 the trial 
Court came to the conclusion that there 
was an appreciable rise in the market 
rates of meat, beaf, mutton and live ani- 
mals and the appellant was entitled to 
enhanced rates from October 1, 1944 in 
accordance with the terms of the con- 
tract. In arriving at this conclusion the 
court placed reliance, inter alia, on the 
proceedings of the Tribunals (Exs. G and 
H) and on a letter written by B. R. I. 
A. S. C. (whom the court considered to 
be the final autliority on the subject) to 
the Controller of Military Accounts which 
contained a proposal to increase the rates 
(Ex. 57). The appellant’s plea that the 
No Demand Certificate’ had been sent 
by him under misapprehension was also 
accepted. Issues Nos. 3 and 4 were con- 
sidered unnecessary. Under issue No. 7 
it was observed that there was no dispute 
between the parties in regard to the 
difierent kinds of meat supplied by the 
appellant during the second half of the 
year of supply and the recommendations 
of the B. R. I. A. S. C. were considered 
to be fair and proper for calculating the 
enhanced rates. TRe appellant was thus 
held entitled to Rs. 64353/10/- on 
account of the supplies at Allahabad and 
to Rs. 9858/10/2 in respect of the supplies 
at Banaras. Adding to this amount the 
security money and interest at 3% per 
1970 S. G./31 rV G— 7 


annum the suit was ■ decreed for 
Rs. 88214/6/3. 

5. On appeal the High Court agreed 
with the trial Court that the market rates 
of meat during the year of supply were 
higher than the contract rates. It also 
accepted the appellant’s case that the 
two tribunals had recommended pay- 
ment at enhanced rates but it disagreed 
with the trial Court pn the question of 
approval by the sanctioning authority. 

is how the High Court expressed it- 
self on this point: 

“According to Ex. “C” the plaintiff’s, 
tender was accepted by Major-General 
Hammond, who was commander, Luck- 
now District, According to Ex. 57, some 
ofiBcef of the ranlc of a Brigadier or a 
Lieutenant Colonel was inclined to sanc- 
tion enhanced rates. It is not clear whe- 
ther in terms of paragraph 51 of exhibit 
‘D’ Major-General Hammond or some 
other oflScer of Eastern Command was, 
entitled to sanction enhanced rates. But 
from an examination of the various docu- 
ments produced by the parties it appears 
that the officer sanctioning the contract 
did not definitely approve of the recom- 
mendations by the two tribunals.” 

6. The decision on the plea of limita- 
tion and on the appellant’s right to the 
security deposit was upheld. The appeal 
was accordingly allowed in part and the 
appellant’s suit in regard to enhanced 
rates dismissed. 

7. In this Court the sole controversy 
centres round the appellant’s claim to the 
enhanced rates. The question which 
therefore requires determination by tliis 
Court is whether the special condition 
No. 51 (c), reproduced earlier in this judg- 
ment, has been fulfilled. In order to 
properly appreciate and appraise the 
material on the record we may first turn 
to the pleadings. According to para 1 of 
the plaint the service corp described as 
(B. R. I. A. S. C.), Eastern Command, 
Ranchi had on behalf of the defendant 
entered into the contract in question with 
the appellant. This para was admitted 
in the written statement. Para 13 of the 
plaint contained the following averment: 

“That in spite of the findings of the 
aforesaid Tribunal nothing has so far 
been done by the authorities concerned 
even though the plaintiff has been send- 
ing representations after representations 
to them. Neither on the occasion of the 
first Tribunal’s findings nor on the oc- 
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casion of the- second Tribunal’s findings 
was any final recommendation made by 
the officer sanctioning the contract in ac- 
cordance with the last para of Clause 51 
of the special conditions attached to the 
j tender form as quoted in para^aph 2 
above. The officer sanctioning me con- 
tract was the B. R. I. A. S. G., Eastern 
Command, Ranchi.” 

8. In reply in para 13 of the written 
statement it was pleaded as under: 

“Tliat para 13 of the plaint as it stands 
is not admitted.” 

9. Now according to the law of plead- 
ings the defendant was bound to deal 
specifically with each allegation of fact, 
the tmth of which was not admitted. The 
allegation that B. R. I. A. S. C., Eastern 
Command, Ranchi was the officer sanc- 
tioning the contract was not specifically 
dealt with and was therefore not speci- 
fically denied. If its tmth was not ad- 
mitted then it should also have been 
stated in this para as to who, according 
to the defendant, was the officer sanc- 
tioning the contract. Had the matter 
rested here the question of talcing the ap- 
pellant’s allegation that B. R. I. A. S. C., 
Eastern Command was the sanctionmg 
officer to have been admitted, would have 
required consideration. But we find that 
in para 26 of the additional pleadings io 
the written statement it was pleaded that 
die Commander, Lucknow District was 
the officer sanctionmg the contract and in 
para 27 it was added that the said officer 
had not sanctioned enhancement of con- 
tract rates. The appellant’s plea in ques- 
tion would therefore have to be consider- 
ed to have been traversed thou^ we can- 
not complement the respondent or its law 
officer entmsted with the task of draft- 
ing the written statement for the manner 
in which it was drafted. 

10. We now turn to the evidence on 
this point. From the printed docu- 
ment described as acceptance of tender 
(Ex. C) it is not possible for us to know 
with certainty as to who was the officer 
sanctionmg the contract. The original is 
nqt available on the record in this Court, 
■wnth the result that we do not have the 
advantage of having a . look at it. The 
appellant’s coimsel suggested that it was 
B. R. I. A. S. -G., whereas, according to 
the respondent’s counsel it was Major 
General A. V. Hammond, D. S. O. I. A. 

11. Let us see whether oral evidence 
throws any light on it. Moti Ram 
Dingra, Subedar in the army appeared as 
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witness for the defendant. He was Supe- 
rintendent, Contract Section in the office 
of C. A. S, G., U. P. Area, Lucknow. In 
cross-examination he stated as follows: 

“A Tribimal is only a recommending 
authority and not a sanctioning authority. 
Lucknow is the headquarter of the U. P. 
Area. The area commander used to be 
called District Commander previously. 
The C. R. I. A. S. C. is the administra- 
tion officer of the Royal Indian Army Ser- 
vice Corps. The area officer at Lucknow 
is the Commander U. P. Area. Ranchi is 
the headquarter of Eastern Command. 
The Commander, Eastern Command is 
called the army Commander. The B. R. 
I. A. S. C. is rmder the army Commander 
and deals with R. I. A. S. C. matters. 
The final recommending authority for the 
enhancement of rates is the Area Com- 
mander, Lucknow. He is the sanction- 
ing authority for the enhancement of 
rates and also of the contract itself upto 
the amount of rupees three lalchs. For 
contracts of over three lakhs he recom- 
mends the enhancement to the B. R. L 

A. S. C. and it is he who sanctions the 
contract. Before sanctioning enhance- 
ment of rates in respect of contracts valu- 
ed at over three lakhs he t^es the ad- 
vice of the Controller of Military Ac- 
counts. I cannot say if the contract of 
Abdul Sattar was over three lakhs, but 
as it was sanctioned by the Commander 
of Lucknow District it should be within 
the value of Rs. 3,00,000. The matter 
of enhancement of rates of Abdul Sattar 
was referred to the B. R. I. A. S. C.” 

12. The witness thereafter expressed 
ignorance as to whether in the instant 
case the B. R. I. A. S. G. took advice of 
the C. M. A. or sought the opinion of 
the Legal Remembrancer. He also ad- 
mitted in his cross-examination that his 
statement that the appellant’s claim had 
been rejected was based only on a letter 
produced in this case and that he had 
no other source of information. Accord- 
ing to his testimony the matter of en- 
hancement of rates was referred to the 

B. R. I. A. S. C. who was the higher 
authority than the Area Commander, 
Lucknow. Our attention was not' drawn 
on behalf of the respondent to any other 
evidence on the record which would in- 
dicate that the B. R. I. A. S. C. was not the 
authority sanctioning the contract. We, 
therefore, hold in efeagreement widi the 
High Coiui: that B. R. I, A. S. C. is the 
auUiority sanctioning the contract. 
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18. Now on iihe present record diere 
can be little doubt mat the B. R. I. A. 
S. C. had recommended the enhancement 
of rates in respect of the appellant’s con- 
tract. If, therefore, he is the sanctioning 
authority, then the appellant can safely 
be held entitled to the enhanced rates. 
Turning to the plain language of the spe- 
cial condition 51 we find that in case of 
annual contracts, after six months from 
their commencement there has. to be^ a 
provision for revision, ■ which means in- 
crease or decrease, according to the rise 
W fall in the market rates. It is not dis- 
puted and it was also found by the High 
Court, that in the present case the mar- 
ket rates did rise and were indeed so 
found by the reviewing Tribunal as well. 
The reviewing Tribunal entrusted with 
the duty of inquiring into the question 
of rise or fall -of market rates having 
found the rates to have risen, it would 
be for the respondents to show by con- 
vincing evidence as to who was the officer 
sanctioning the contract and for what 
[reasons he had disagreed with the con- 
Iclusions of the reviewing Tribunal. The 
appellant could not be , deprived of his 
right to claim the enhanced rates merely 
because the respondent chose to consult 
the Controller of Military Accoimts who 
does not figure in specim condition No. 
51: nor can the appellant be made to 
suffer, by reason of the respondent’s omis- 
sion to enlighten the Court by precise 
evidence clearly showing as to which 
Officer other than B. R, I, A. S. C. is the 
sanctioning authority and for what rea- 
sons that officer declined to accept the 
recommendation of the reviewing Tribu- 
nal. Our attention was not drawn to 
any material on the record nor was any 
principle of law cited on the basis of 
which the appellant could justifiably be 
deprived of his right. The High Court 
was ihus in error in allowing the appeal 
of the Union of India in respect of the 
appellant’s claim to enhanced rates. 

. 14. Considerable arguments, were ad- 
dressed at the bar of this Court on the 
question whether the sanctioning autho- 
rity was a referee or an umpire and whe- 
ther his decision was subject to review 
by the Court in the present proceedings. 
On the view that we have taken that 
question does not arise for decision as 
there is no dispute in regard to actual 
amomts, if the appellant is held entitled 
to claim enhanced rates. We according- 
ly allow the appeal \vith costs and setting 
aside the judgment and decree of the 


High Comt restore the decree of the trial 
Court. The respondent is allowed three 
months’ time to pay the decretal amount. 

Appeal allowed. 
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Nathu Prasad, Appellant , v. Ranchhod 
Prasad and others, Respondents. 

Civil Appeal No. 2111 of 1966, D/- 6- 
10-1969. 

Tenancy Laws — Madhya Pradesh 
Land Revenue Code (Act 20 of 1959), 
. Section 185 (1) (ii) (b) — Madhya Bharat 
Ryot%vari Sub-lessee Protection Act (29 of 
195^, Sections 3 and 2 (b) — ‘Ryotwari 
sub-lessee”, meaning of — Person induct- 
ed as a sub-lessee contrary to provisions 
of M. B. Act 66 of 1950 — His posses- 
sion not protected by Act 29 of 1955 — • 
Such a person is not a ‘RyotwaH sub- 
lessee” as defined in Act 29 of 1955 and 
hence cannot acquire status of occupancy 
tenant under Section 185 (1) (ii) (b) of 
M. P. Land Revenue Code — (Madhya 
Bharat Land Revenue and Tenancy Act 
Smt. 2007 (66 of 1950), Sections 73, 78 — 
Second Appeal No. 254 of 1962, D/- 9-7- 
1965 (M. P.), Reversed^ 1963 MPLJ 314, 
Overruled. 

A person inducted as a sub-lessee, but 
who by express provision contained in 
Section 73 read with Section 78 of Act 
66 of 1950 is declared a trespasser, does 
not acquire the status of an occupancy 
tenant imder Section 185 (1) (ii) (b) of 
the Madhya Pradesh Land Revenue Code. 
M. B, Ryotwari Sub-lessee Protection Act 
(29 of 1955) which was repealed by M. P. 
Land Revenue Code conferred protection 
only upon a ryotwari sub-lessee, and a 
ryotwari sub-lessee was defined in that 
Act as meaning a person in whose favour 
the land was settled. Section 3 of Act 
29 of 1955 excluded from the protection 
granted by the Act, amongst others, a sub- 
lessee deemed to be a trespasser under 
Section 78 of Act 66 of 1950. Hence a 
person, the lease in whose favour was 
declared void by virtue of Act 66 of 1950, 

"(Second Appeal No. 254 of 1962, D/- 

9.7-1965— M. P.) 

LM/AN/F149/69/LGC/M ' 
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could not claim the status o£ a sub-lessee. 

(Para 5) 

A person inducted as a sub-lessee con- 
trary to the provisions of Section 73 of 
Act 66 of 1950 did not therefore acqtme 
any right under a contract of sub-letting, 
and his possession was not protected 
under Act 29 of 1955. Such a person is 
not a ryotwari sub-lessee as defined in 
Act 29 of 1955 and it is only on "Ryot- 
wari sub-lessee” as defined in that Act 
that the right of occupancy tenant is con- 
ferred by Section 185 (1) (ii) (b) of the 
Madhya Pradesh Land Revenue Code. 
Second Appeal No. 254 of 1962, D/- 9-7- 
1965 (M. P.), Reversed; 1963 MPLJ 314, 
Overruled. (Para 5) 

Cases Referred: Chronological Paras 
(1963) 1963 MPLJ 314 = 1963 Jab 
LJ 318, Rao Nihalkaran v. Ram- 
chandra I, 6 

The following Judgment of the Court 
was delivered by 

SHAE, J.: Of Ehasra Nos. 33 and 34 
of Maheshwar, District Ehargaon, Madhya 
Pradesh, Nathu Prasad — hereinafter call- 
ed ‘the plaintiff — is the recorded patte- 
dar tenant. On May 20, 1955 he grant- 
ed a sub-lease of the land, for a period 
of five years, to Ranchhod Prasad and 
Onkar Prasad — hereinafter collectively 
called ‘the defendants’. On Jxme 30, 1960 
the plaintiflE commenced an action in the 
Court of the Civil Judge, Maheshwar 
against the defendants claiming that the 
sub-lease being in contravention of Sec- 
tion 73 of the Madhya Bharat Land Reve- 
nue and Tenancy Act 66 of 1950 the 
defendants were trespassers in the land. 
The defendants contended that the lease 
was valid, and since the plaintiff had re- 
ceived consideration, he was estopped 
from setting up the plea of invalidity of 
the lease. The Trial Court decreed the 
action, holding that the defendants were 
trespassers and could not acquire Bhumi- 
swami rights claimed by them. The Dis- 
trict Court agreed with the Trial Court. 
In second appeal the High Court of 
Madhya Bfadesh allowed the appeal and 
dismissed' the plaintiffs , action. In the 
view/of the High Court the defendants 
had acquired rights as occupancy tenants 
under Section 185 (1) (ii) (b) of the 
Madhya Pradesh Land Revenue Code. In 
so holding the High Court relied upon 
the Judgment of the Madhya Pradesh 
High Court, Rao Nihalkaran v. Ram- 
chandra, 1963 MPLJ 314. With special 
leave, the plaintiff has appealed to this 
Court 


V. Ranchhod Prasad (Shah J.) . A. I. R. 

2. Section 73 of the Revenue Admin- 
istration and Ryotwari Land Revenue 
and Tenancy Act, Samvat 2007 (Act No, 
66 of 1950) provides: 

“No Pakka tenant shall sub-let for any 
period whatsoever any land comprised in 
his holdings except in the cases provided 
for in Section 74. 

E^lanation: — x x x x” 
Section 74 deals with sub-letting by dis- 
abled persons. Since the plaintiff is not a 
disabled person, the section need not be 
read. Section 75 provides: 

“A sub-lease of the whole or any part 
of the holding of a Pakka tenant effected 
properly and legally prior to the com- 
mencement of mis Act shall terminate 
after the expiry of the period of sub-lease 
or 4 years after the commencement of 
this Act, which ever period is less.” 
Section 76 provides: 

"(1) If the sub-lessee does not hand 
over possession of the land sub-let to him 
after the sub-lease ceases to be in force 
under Sections 74 and 75 to the lessor 
or his legal heir x x x, he shall be deem- 
ed to be a trespasser and shall be ’Hable 
to ejectment in accordance with the pro- 
visions of this Act. 

(2) X . X X x” 

Section 78 provides: 

“(1) Any person who in contravention 
of the provisions of this Act, obtains pos- 
session of any land by virtue of a. bequest, 
gift, sale, mortgage or sub-lease, or of 
any agreement purporting to be a be- 
quest, gift, sale, mortgage or sub-lease 
shall be deemed to be a trespasser and 
shall be liable to ejectment in accordance 
with the provisions of Section 58. 

X X X X X x” 

8, The Madhya Bharat Legislature en- 
acted the Madhya Bharat Ryotwari Sub- 
lessee Protection Act, 1955 (Act 29 of 
1955). The Act came into force on Octo- 
ber 19, 1955. The Act was enacted to 
provide for stay of proceedings under 
Section 76 (1) for the ejectment of sub- 
lessees of ryotwari land after the termi- 
nation of sub-leases according to S. 75 
of the Madhya Bharat Land Revenue and 
Tenancy ^Act Samvat 2007. “Ryotwari 
sub-lessee” was defined in Clause (b) of 
Section 2 as meaning “a person to whom 
a pakka tenant of any Ryotwari land has 
sub-let on sub-lease any part of his Ryot- 
wari land,” Section 3 of Act 29 of 1955 
provides: 

Notwithstanding anything contained 
in Sec. ■ 76 of the Madhya Bharat Land 
Revenue and Tenancy Act, Samvat 2007, 
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during the continuance of fins Act but 
subject to the provisions contained in Sec- 
tion 4 below, no Ryotwari sub-lessee 
other than a sub-lessee under Section 74 
of the Madhya Bharat Land Revenue and 
Tenancy Act, Samvat 2007, and a sub- 
lessee deemed to be a trespasser imder 
Section 78 of the said Land Revenue 
and Tenancy Act, shaU be ejected from 
his land ” 

Section 8 clearly grants protection during 
the continuance of the Act to sub-lessees. 
But sub-lessees under Section 74 of the 
Madhya Bharat Land Revenue and Ten- 
ancy Act and a sub-lessee deemed to be 
a trespasser under Section 78 of that Act 
are outside that protection. 

4. The Madhya Pradesh Land Reve- 
nue Code (Act 20 of 1959) was enacted 
by the State Legislature and was brought 
into force in the whole of the State of 
Madhya Pradesh. By that Code, Act 29 
of 1955 was repealed. The expression 
“tenant” was. defined in Section 2 (y) as 
meaning “a person holding l^d from a 
Bhmniswami as an occupancy tenant 
under Chapter XIV.” Section 185, inso- 
far as it is relevant, provides: 

“(I) Every person who at the coming 

into force of this Code holds — 

o « « e 

(ii) In the Madhya Bharat region — ^ 

(a) any Inam land as a tenant, or as a 
suD-tenant or as an ordinary tenantj or 

Explanation: — x x x 

(b) any land as ryotwari sub-lessee as 

defined in the Madhya Bharat Ryotwari 
Sub -lessee Protection Act, 1955 (29 of 

1955); or 

X X X X x” 

shall be called an occupancy tenant and 
shall have all the rights and be subject 
to all the liabilities conferred or imposed 
upon an occupancy tenant by or imder 
this Code.” 

By Section 185 of the Madhya Pradesh 
Land Revenue Code a person who is 
holding • land as a ryotwari sub-lessee 
imder Act 29 of 1955 is deemed to be 
an occupancy tenant and is entitled to 
all the ri^ts and is subject to aU the 
liabilities conferred or imposed upon an 
occupancy tenant by or under the Madhya 
Pradesh Land Revenue Code. 

5. A person inducted as a sub-lessee, 
but who by express provision contained 
in Section 73 read with Section 78 of Act 
66 of 1950 is declared a trespasser, does 
not acquire the status of an occupancy 
tenant under Section 185 (1) (ii) (b) of 
the Madhya Pradesh Land Revenue Code. 


Act 29 of 1955 conferred protection only 
upon a ryotwari sub-lessee, and a ryot- 
wari sub-lessee was defined in that Act 
as meaning a person in whose favour the 
land was settled. A person, the lease in 
whose favour was declared void by virtue 
of Act 66 of 1950, could not claim the 
status of a sub-lessee. That is so enact- 
ed in Section 8 which excludes from the 
protection granted by Act 29 of 1955, 
amongst others, a sub-lessee deemed to 
be a trespasser under Section 78 of Act 
66 of 1950, A person inducted as a sub- 
lessee contrary to the provisions of Sec- 
tion 73 of Act 66 of 1950 did not there- 
fore acquire any right under a contract 
of sub-letting, and his possession was not 
protected under Act 29 of 1955, Such a 
person is not a ryotwari sub-lessee as 
defined in the Ma^ya Bharat Ryotwari 
Sub-lessee Protection Act 29 of 1955i and 
it is only on “Ryotwari sub-lessee” as 
defined in that Act that the right of oc- 
cupancy tenant is conferred by Sec- 
tion 185 (1) (ii) (b) of ^e Madhya Pra- 
desh Land Revenue Code, 

6. Erishnan, J,, regarded himself 
boimd by the following observation made 
by a Division Bench of the Madhya Pra- 
desh Hi^ Court in Rao Nihallcaran’s case, 
1963 MPLJ 814: 

“By Section 8 of this Act (Act 29 of 
1955) a bar was created to the ejectment 
of these sub-lessees whose continuance 
had become precarious under the existing 
law. The bar was to operate during tlie 
continuance of that Act which was for 
a definite duration notwithstanding any- 
thing contained in Sections 76 and 78 of 
the Madhya Bharat Land Revenue and 
Tenancy Act barring exceptions contain- 
ed in Section 74 of that Act.” 

The observation that protection was given 
to sub-lessees, notwithstanding anything 
contained in Section 78 was apparently 
made through oversight; it is contrary to 
the express provisions of the Act. 

7. The High Court was, in our judg- 
ment, in error in holding that the defen- 
dants had acquired the status of occu- 
pancy tenants by virtue of S. 185 (1) (ii) 
(b) of the Madhya Pradesh Land Reve- 
nue Code (Act 20 of 1959). 

8. The appeal is allowed; The order 
passed by the High Court is set aside and 
^e decree passed by the District Court 
is restored. There will be no order as to 
costs in this Court and in the High Court 

Appeal allowed. 

H- 
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J. C. SHAH, V. RAMASWAMI, A. N. 
GROVER, JJ. 

Commissioner o£ Income Tax, Madras, 
Appellant v. M. K. K. R. Muthukaruppan 
Chettiar, Respondent 

Chnl Appeals Nos. 1664-1665 of 1968, 
D/- 6-9-1969. 

Income-tax Act (1922), Sections 22 (2), 
(3) and 34 — Assessee filing returns in 
his individual capacity in response to 
notice imder Section 22 (2) and (3) — 
Ricome-tax OEBcer issuing notice under 
Section 34 without disposing of returns 
— Notice imder Section 34 and conse- 
quent assessments are invah'd. 

K and his son M formed a Hindu un- 
divided family and assessed as such till 
the end of assessment year 1948-49. In 
the assessment year 1949-50 there was a 
claim for partition between K and M but 
it was rejected by the Income Tax Officer 
and an appeal against that order was 
pending. For the assessment years 1950- 
51, 1951-52 and 1952-53 M submitted re- 
turns of liis income in his individual capa- 
city in response to notice under S. 22 (2) 
and (3), Income-tax Act 1922. By his 
order dated Jime 18, 1953 the Income-tax 
Officer closed the assessments as no 
assessments and added that since there 
was no separate income, the pending pro- 
ceedings would be closed as N. A. and 
for Income-tax year 1953-54 the file 
would be removed and clubbed with the 
family file. By the same order he also 
issued notice tmder Section 34. On 12- 
12-1954 the nlaim for partition was ac- 
cepted in appeal. Thereafter the asses- 
see M filed two sets of returns for the 
aforesaid three years, once on February 
23, 1955 and again on March 30, 1956. 
Those returns were submitted by the 
assessee in response to the notice under 
Section 34 issued on March 2, 1957 and 
fhe assessee was assessed accordingly; 

Held that the order of the Income-tax 
Officer dated June 18, 1953 was not an 
order to terminate the proceedings and 
tire result, therefore was that the original- 
returns submitted by the assessee under 
Section 22 (2) and (3) had not been pro- 
perly and legally proceeded wiih. Hence 
notices under Section 34 could not be 
issued against M in his individual capa- 
city and the assessments made pmsuant 


Muthukaruppan (Ramaswami J.) AXR 

to the notice under Section 34 were there- 
fore invalid for the three years 1950-51, 
1951-52 and 1952-53. AIR 1959 SC 1154 
and (1969) 72 ITR 403 (SC), Applied. 

(Paras 4, 5) 

Cases Referred: Chronological Paras 
(1969) 72 ITR 403 (SC), A. M. K. M. 
ICruppan Chettiar v. Commr. of 
IX 5 

(1967) 66 ITR 586 (SC), N. Kf. 
Shivhngam Chettiar v. Commr., 

I. T. 8 

(1965) AIR 1965 SC 342 (V 52) = 

52 ITR 335, I. T. Officer v. Murli- 
dhar Bhagwandas 8 

(1959) AIR 1959 SC 1154 (V 46) = 

36 ITR 569, Commr., L T. v. Ran- 
chhoddas Karsondas 4 

The foUowmg Judgment of the Court 
was delivered by 

RAMASWAMI, J.; Karuppan ChettiM 
his son Muthukaruppan and the latter’s 
minor sons all together formed a Hindu 
xmdivided family which was assessed as 
such till the end of the assessment year 
1948-49. In the course of assessment 
proceedings for 1949-50 the famil y claim- 
ed on February 7, 1951 that the several 
businesses of the family had been parti- 
tioned between Karuppan Chettiar on tlie 
one hand and Mudiukaruppan Chettiar 
and his sons forming a separate family 
on the other. Following up tbic claim 
the returns in response to the notice imder 
Section 22 (2) of the Income-tax Act, 1922 
(hereinafter called the Act) issued to the 
family for the assessment years 1950-51, 
1951-52 and 1952-53 were made by Karup- 
pan Chettiar in his individual capacity 
showing tlie income from the severi 
sources that fell to his share. The In- 
come-tax Officer rej’ected the claim of 
partition and assessed the Hindu undiwd- 
ed family for the aforeaid three years 
treating Karuppan Chettiar’s returns as 
the proper returns for the family. An 
appeal was made by the assessee to the 
Appellate Assistant Commissioner in 
which complete partition as required by 
^ction 25A of die Act was accepted by 
the Appellate Assistant Commissioner by 
his order dated December 18, 1954. In 
keeping with this order he also cancel- 
led the assessments of the family for the 
aforesaid years. In the course of his 
order he observed: 

"I therefore hold that there is no asset 
left in the hands of the H. U. F. which 
can be brought to tax and diat the 
H. U. F. is no longer in existence. As 
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such the present assessment requires to 2. Meanwhile Muthukaruppan and his 
be annulled and the income considered minor sons forming the family, the asses- 
in this assessment requires to be consider- see in this case, filed retums for the 
ed in the han^ of the separating copar- Tamil ^years Virothi, Vikruthi and Kara 
ceners I therefore annul these assess- as the ‘previous years’ for assessment years 
ments.” 1950-51, 1951-52 and 1952-53 as foUows; 


Assessment 

year 

1950- 51 

1951- 52 

1952- 53 


Return under Section Date of return 

(voluntary) 

22(3) 8-2-1951 

22(2) 5-2-1952 

22(2) 2-12-1952 


The Income-tax Officer closed the assess- 
ments as ‘no assessments’ by his notes in 
the order sheet dated June 18, 1953 re- 
produced below: 

"The assessee is a member of the family 
of A. M, K. M. K. Karappan Chettiar, 
assessed in F. 1005- A. I have held in the 
family file in my order for income tax 
year 1949-50 that there have been no 
division between father and son. This 
being the case, there is no source of in- 
come to be separately assessed in the 
assessee’s hands. The return of income 
in this file relates to the alleged share 
of income consequent on partition. Since 
partition has not been accepted, this file 
las only to be clubbed wifh the father’s 
He, If, for any reasons, it is ultimately 
leld on appeal that a separate assessment 
should be made, it will no doubt be pos- 
sible to take action xmder provision of 
Section 34 as now amended. Since there 
is no separate income, the pending pro- 
ceedings will be closed as N. A. and for 
Income-tax year 1953-54 the file will be 
removed and clubbed with the family 
file F.IOOS-A”. 

The Income-tax Officer in giving effect to 
the aforesaid order of partition 7mder 
Section 25-A of the Act and cancelling 
consequentially the family assessments, 
simultaneously issued notices imder Sec- 
tion 34 on March 2, 1957 for the three 
assessment years 1950-51, 1951-52 and 
1952-53 to the assessee family after ob- 
taining the previous approval of the Com- 
missioner. In response to the notice the 
assessee submitted its retums on April 9, 
1957 for the three assessment years under 
protest. On the basis of these retums 
the Income-tax Officer assessed the asses- 
see by his order of the same date for 
all the three years, ignoring the protest. 
The assessee appeHed to the Appellate 
Assistant Commissioner but the appeal 
was dismissed. The assessee took the 
matter in appeal to the Appellate Tribu- 
nal but was tmsuccessful. The Appellate 


Tribunal stated a case to the High Com^ 
under Section 66 (1) of the Income-tax 
Act on the following question of law: 

"Whether the aforesaid assessments for 
years 1950-51, 1951-52 and 1952-53 are 
valid?” 

The High Court by its judgment dated 
September 16, 1964 recorded an answer 
in the affirmative. In the view of the 
High Court, the order passed by the Ap- 
pellate Assistant Commissioner and the 
direction given by him lifted the bar of 
limitation prescribed by Section 34 (3) 
of the Act for making die assessment. 

8. It is not necessary to decide whe- 
ther the observations made by the Ap- 
pellate Assistant Commissioner in Ms 
order declining to assess the income of 
the Hindu undivided family operated to 
lift the bar of limitation as regards the 
assessment of income of fije separated 
members by the application of the princi- 
ple of the judgments of this Court in In- 
come-tax Offi cer V. Murlidhar Bhagwan- 
das, 52 ITR 335 = (AIR 1965 SC 342) 
and N. Kt, Sivahngam Chettiar v. Com- 
missioner of Income-tax, (1967) 66 ITR 
586 (SC). In our opinion the orders pass- 
ed by the Income-tax authorities and con- 
firmed by the Tribunal suffer from a 
fimdamental defect. As we have aheady 
stated, Karuppan Chettiar submitted re- 
turns of his income in Ms individual capa- 
city for the years 1950-51, 1951-52 and 
1952-53 in response to the notice issued 
under Section 22 (2) of the Act. By Ms 
order dated June 18, 1953 the Income-tax 
Officer closed the assessments as ‘no assess- 
ments’ and added that since there was no 
separate income, the pending proceed- 
ings would be closed as N. A. and for 
income-tax year 1953-54 the file would 
be removed and clubbed with the fanuTy 
file F. 1005-A. Thereafter the assessee 
filed two sets of retums for the aforesaid 
three years, once on February 23, 1955 
and again on March 30, 1956. These re- 
tums were submitted by the assessee ia 
response to the notice issued on March 2, 
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1957. It is manifest that in these circum- 
stances notice under Section 84 of the 
Act cannot be issued to Muthu Karuppan 
Chetliar and • his minor sons unless the 
returns wliich had already been filed by 
that family were disposed of, 

4. It was held by this Court in Com- 
missioner of Income-tax v. Ranchhoddas 
Karsondas, 36 ITR 569 = (AIR 1959 SC 
1154) that the return in answer to the 
general notice under Section 22 (1) of the 
Act can, under Section 22 (3), be filed at 
any time before assessment and for this 
diere is no limi t of time. When in res- 
pect of any year a return has been volun- 
tarily submitted before assessment, the 
Income-tax OflBcer cannot ignore the re- 
turn and the notice of reassessment and 
consequent assessment under Section 34 
ignoring the return are invalid. In the 
present case we are of opinion that the 
order of the Income-tax Officer dated 
June 18, 1953 is not an order to termi- 
nate the proceedings and the result, there- 
fore, is Aat the original returns submit- 
ted by die assessee under Section 22 (2) 
and (3) have not been properly and legal- 
ly proceeded with. In &e case before 
us the order of the Income-tax Officer 
dated June 18, 1953 should be interpreted 
in the light of circumstances in which 
that order was passed. So interpreted it 
appears to us that the Income-tax Officer 
did not intend to conclude the proceed- 
ings before him. It follows, therefore, 
that there is no disposal of the volimtary 
returns made by the respondent for the 
assessment years 1950-51, 1951-52 and 
1952-53. It is manifest that the assess- 
ment proceedings under Section 34 (1) of 
the Act for the aforesaid three years are 
invalid. 

5. ti the Estate of the late A. M. K,.. 
M. Karuppan Chettiar v. Commissioner 
of Income-tax, (1969) 72 ITR 403 (SC) it 
was held by this Court that notices imder 
Section 34 could not be issued against 
Karuppan Chettiar in his individual capa- 
city unless the returns which had been 
filed by him are also disposed of and the 
assessments made pursuant to . the notice 
under Section 34 were therefore invalid 
for the 'three years 1950-51, 1951-52 and 
1952-53. The principle of this case gov- 
erns the present case also as the mate- 
rial facts are not different. 

6. For these reasons we hold that 
these appeals fail and must be dismissed 
with costs. There wiU be one set of 
hearing fee. 

Appeals dismissed. 


AIR 1970 SUPREME COURT 488 
(V 57 C 107) 

(From Allahabad: 1966 AU LJ 507) 

J. M. SHELAT, C. A, VAIDIALINGAM 
AND I. D. DUA, JJ. 

Works Manager, Central Rly. Work- 
shop, Jhansi, Appellant v. Vishwanath and 
others. Respondents. 

Civil Appeal No, 1644 of 1966, D/- 9- 
10-1969. 

(A) Civfl P. C. (1908), Order 22, Rr. 2, 

4 — Joint petition imder Payment of 
Wages Act by respondents ~ Order in 
their favour by one judgment — Appeal 
to Supreme Court — - All respondents 
made parties — One of them dying dur- 
ing pendency of appeal but his name 
contimung to appear in array of res- 
pondents — Legal representative not 
brought on record . — Appeal held did not 
abate. Civil Appeal No, 1444 of 1966, 
D/- 24-9-1968 (SC), Foil. (Para 4) 

(B) Constitution of India, Article 136 

— Finding of fact — Nature of work done 
by persons in railway workshop — Find- 
ing on, is finding of fact and binding on 
Bhgh Court in revision against the deci- 
sion of the Court of Appeal under S, 17, 
Payment of Wages Act and also not open 
to reassessment before Supreme Court on 
special leave to appeal — (Civil P. C. 
(1908), Section 115). (Para 6) 

(C) Factories Act (1948), Section 2 (I) 
■— Worker’ — Persons doing clerical 
duties but otherwise falling within defi- 
nition of “worker” — They are workers. 

Respondents who were time-keepers 
prepared paysheets’ of workshop staff, 
maintained leave account, disposed of 
settlement cases, maintained records for 
statistical purposes, maintained attendance 
of staff, job caird particulars of the vari- 
ous jobs under operation and time sheets 
of the staff working on various shops 
dealing with the production of Railway 
spare-parts and repairs etc. Some head 
time-keepers were entrusted with die task 
of supervising the work of other respon- 
dents. 

Held that the definition of "worker” in 
the Factories Act, does not exclude em- 
ployees who are entrusted solely with 
clerical duties, if they otherwise fall 
within the definition of the word “work- 
er”. Keeping in view the duties and func- 
tions of the respondents, the respondents 
fell within the definition of the word 
“worker”. 
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Held further that deletion of the word 
“whatsoever” after “any other kind of 
work” from the definition as it appeared 
in Act 25 of 1934 does not seem to make 
much difference because that word was 
redundant. (1863) 122 EE. 554 and (1865) 
144 ER 436, Distinguished; AIR 1967 SG 
1364, Ref. (Para 11) 

(D) Factories Act (1948), Preamble — 
Factories Act is a social enactment - to 
achieve social reform and^ must :mceive 
liberal construction to achieve legislative 
purpose without doing violence to langu- 
age. (^ara 11) 

Cases Referred: Chronological Paras 
(1968) Civil Appeal No. 1444 of 
1966, D/- 24-9-1968 (SC), In^an 
Oxygen Ltd. v. Ram Adhar Sin^ 4 
(1967) AIR 1967 SC 1364 (V 54) = 

1967-3 SCR 92, Nagpmr Electric 
Light and Power Co. Ltd. v. 
Regional Director Employees 
State basurance Corporation 8 

(1865) 144 ER 436 = 18 CB (NS) 

243, Frederick Hayes Whymper 
v. John Jones Harney 7 

(1863) 122 ER 554 = 33 LJMC 30, 
Heydon v. Taylor 7 

The following Judgment of the Comrt 
was delivered By 

DUA, J.: This appeal by special leave 
is directed against the order of a learned 
Single Judge of the Allahabad High 
Court ^firming on revision under Sec- 
tion 115 Civil P. C. the order of the learn- 
ed Additional District Judge, Jhansi, who 
had allowed the respondents’ appeal from 
the order of the learned City Magistrate, 

S aansi, made on an application presented 
y the respondents under Section 15 of 
the Payment of Wages Act IV of 1936. 
The City Magistrate was the “authority” 
appointed under Section 15 and the Dis- 
trict Court was the court of appeal imder 
Section 17 of the said Act. The res- 
pondents throu^ the Assistant Secretary 
of the National Railway Mazdoor Union 
Work Shop Branch, Jhansi had asserted 
in their application under Section 15 that 
they were workers within the meaning of 
Section 2 (1) of the Factories Act (63 of 
1948) and complained that they were deni- 
ed wages for overtime work done by them 
on the erroneous ground that they were 
not workers vdthin tie aforesaid provi- 
sion. The learned Magistrate held that 
. the respondents had been entrusted with 
purely clerical duties and they were not 
connected in any manner with the manu- 
facturing process. On this conclusion 
their appHcation was dismissed. 


2. On appeal the learned Additional 
District Judge disagreed with this view 
and came to the conclusion that the work 
done fay the respondents was incidental 
to or cormected with the manufacturing 
process. It was observed in the order 
that some of the respondents were entrust- 
ed with the duty of checking the time of 
work of each, worker in the workshop, a 
few others were time-keepers and, the re- 
maining respondents prepared account 
sheets on the basis of the time sheets and 
did other work incidental to the running 
of the work-shop including payment of 
wages to the staff of tie workshop and 
the office. The High Court on revision, 
as already observed, affirmed the order of 
the learned Additional District Judge. 

3. On appeal in this Court the short 
question we are called upon to decide is 
whether the respondents, who are time- 
keepers fall within the purview of the 
definition of “worker” as contained in 
Section 2 (1) of the Factories Act 

4. The respondents have raised a 
preliminary objection that the appeal is 
incompetent on the ground &at res- 
pondent No. 29 (T. A. Kolalkar) had ^ed 
after the order of the High Court but his 
name continued to appear in the array 
of respondents. As his legal representa- 
tives had not been brou^t on the 
record, the appeal against him is incom- 
petent and since there was a joint applica- 
tion on behalf of all the respondents 
which was dealt with and decided by a 
common order by the learned Magistrate, 
the appeal against the other respondents 
must also be held to be incompetent. The 
impugned order having become final as 
against the deceased T. A. Kolalkar, the 
present appeal against other respondents 
should, according to the argument, be 
held to be incompetent because the re- 
versal of the impugned order as against 
them would give rise to conflicting deci- 
sions on the point. Recently this Court 
disallowed a similar objection in Indian 
Oxygen Ltd. v. Shri Ram Adhar Sin^, 
Civil Appeal No 1444 of 1966 D/- 24-9- 
1968 (SC) md when the attention of the 
respondents’ learned counsel was drawn 
to that decision, the objection was not 
seriously pressed. 

5. We now turn to the merits of the 
appeal. The word “worker” is defined 
in Section 2 (1) of the Factories -Act to 
mean “a person employed directly or 
throu^ any agency, whether for wages 
or not, in any manufactiuing process, or 
in cleaning any part of the machinery or 
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premises used for a manufacturing pro- 
cess, or in any other kind of work in- 
cidental to, or connected with, the manu- 
facturing process, or the subject of the 
manufacturing process.” This definition 
seems to us to be fairly wide because it 
takes wi thin its sweep not only persons 
employed in any manufacturing process 
but also in deaning any part of the 
machinery or premises used for a manu- 
facturing process and goes far beyond 
the direct coimection with the manu- 
facturing process by extending it to other 
kinds of work which may either be in- 
ddental to or connected with not only the 
manufacturing process itself but also the 
subject of the manufacturing process. The 
word "manufacturing process” is defined 
in Section 2 (k) of the Factories Act in 
fairly wide language. It means any pro- 
cess for; 

“(i) making, altering, repairing, orna- 
menting, finishing, packing, oiling, wash- 
ing, cleaning, breaking up, demolishing, 
or otherwise treating or adapting any 
article or substance with a view to its use, 
sale, transport, delivery or disposal, or 

(ii) pumping oil, water or sewage, or 

(iii) generating, transforming or trans- 
mitting power; or 

(iv) composing types for printing, print- 
ing by letter press, lithography, photo- 
grawre or other similar process or book 
binding; 

(v) constructing, reconstructing, repair- 
ing, refitting, finishing or breaking up 
ships or vesseb;” 

6. Now the conclusion of the learned 
Additional District Judge on the nature of 
work of the respondents, which, in our 
opinion, being one of fact, must be held 
to be binding on the High Court on re- 
vision and also not open to reassessment 
on the merits in this Court on special 
leave to appeal from the order of the Hi^ 
Court on revision, is that, the time-keepers 
prepare the pay sheets of the workshop 
staff, maintain leave account, dispose of 
settlement cases and maintain records for 
statistical purposes. Fourteen of the res- 
pondents, according to this conclusion, 
are time-keepers who maintain attendance 
of the staff, job card particulars of the 
various jobs under operation and time 
sheets of the staff working on various 
shops dealing with the production of Rail- 
way spare-parts and repairs etc. Four of 
the respondents are head time-keepers 
entrusted with the task of supervising 
the work of other respondents. The 
question arises if on this conclusion it can 


be held that as a matter of law the res- 
pondents fall outside the definition of 
‘worker” ^ contemplated by Section 2 (1) 
of the Factories Act and that the High 
Court erred in dismissing the revision. 

7. The appellant’s learned counsel 
has submitted that the expression “in- 
cidental to” or "coimected with” connotes 
a direct connection with the manufactur- 
ing process and therefore if the duties as- 
signed to the respondents have no such 
direct coimection with the manufacturing 
process then they cannot fall within the 
purview of the word “worker.” In sup- 
port of his submission he has referred to 
some law dictionaries. In Law Lexicon 
in British Lidia by Ramanathan Iyer “in- 
cidental power” is stated to be, power that 
is directly and immediately appropriate 
to the existence of the specific power 
granted and not one that has a slight or 
remote relation to iL The word “in- 
cidental” in the expression "incidental 
labour” as used in Mechanic’s Lien 
Statutes allowing liens for work and 
labour performed in the construction, re- 
pairs etc. of a building etc. is stated in 
this Law Lexicon to mean labour directly 
done for and cormected with or actually 
incorporated in the building or improve- 
rnent: service indirectly or remotely asso- 
ciated with the construction work is not 
covered by this expression. Reference 
has next been made by the counsel to the 
Law Dictionary by Ballentine where also 
die expression “incidental power” is stat- 
ed in the same terms. In Stroud’s Judi- 
mal Dictionary the meaning of the words 
“inddent" and "incidental” as used in 
various English statutes have been notic- 
ed. We do not think they can be of 
much assistance to us. The decision in 
Haydon V. Taylor, (1863) 122 ER 554 
noticed in this book at first sight appear- 
ed to us to be of some relevance, but on 
going through it, we do not find it to 
be of much help in construing the sta- 
tutory provisions with which we are con- 
cerned. Similarly the decision in Frede- 
rick Hayes Whymper v. John Jones 
Harney, (1865) 144 ER 486 seems to be 
of little guidance. 

8. On behalf of the respondents our 

attention has been drawn to a decision of 
this Court in Nagpur Electric Light and 
Power Co. Ltd. v. Regional Director Em- 
ployees State Insurance Corporation, 1967- • 
S SCR 92=(AIR 1967 SC 1364). This 

decision deals with the Employees’ State 
Insurance Act and on a comparison of 
the definition of the word “employee” as 
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contained in Section 2 (9) o£ that Act 
Vidtii the definition o£ the word “worker” 
in Section 2 (1) of the Factories Acl^ it is 
observed ibat the former definition is 
wider than the latter. It is further added 
that the benefit of the Factories Act does 
not extend to field workers working out- 
side tihe factory whereas the benefit of the 
Employees’ State Insurance Act extends 
inter aha to the employees mentioned in 
Section 2 (9) (i) whether working inside 
the factory or establishment or elsewhere. 
Rehance has, however, been placed on 
behalf of the respondents on the observa- 
tions at page 99 of the report (of SCR)= 
(at p. 1368 of AIR) where reference is 
made to the clerks entrusted with the 
duty of time-keeping and it is obsen’^ed 
that all these employees are employed in 
connection with tiie work of the factory. 
A person doing - non-manual work has 
been held in this case to be included in 
&e word “employee” within the meaning 
of Section 2 (9) (i) if employed in con- 
nection with the work of the factory. 
The ratio of this decision which is con- 
cerned with the construction of different 
statutory language intended to serve a dif- 
ferent object and purpose is of no direct 
assistance in construing the definition of 
the word “worker” as tised in the Fac- 
tories Act 

9. The respondents’ counsel has then 
submitted that the previous history of the 
Act throvTS helpful light on the legisla- 
tive intendment and in this connection he 
has referred to the definition of the word 
“worker” in the Factories Act XXV of 
1934. The word “worker” in Section 2 (h) 
of that Act was defined to mean: 

“a person employed, whether for wages 
or not, in any manufacturing process, or in 
cleaning any part of the machinery or 
premises used for a manufacturing pro- 
cess, or in any other kind of work what- 
soever incidental to or connected with 
the manufacturing process or connected 
with the subject of the manufacturing 
process, but does not include any person 
solely employed in a clerical capacity in 
any room or place where no manufactur- 
ing process is being carried on.” 

10. It is argued that the deletion of 
the words conveying exclusion of persons 
solely employed in a clerical capacity in 
a place where no manufacturing process 
is carried on suggests that the present defi- 
nition of “worker” is wide enough to take 
within its fold even those persons who 
are employed solely in cleiicm capacity if 
otherwise they fall within the definition. 


The appellant’s counsel has, on his part, 
by reference to the definition in the Act 
of 1934, argued that the deletion of the 
word “whatsoever” after “any other kind 
of work” is indicative of the legislative 
intention to restrict the scope of “any 
other kind of work” in the current Act 

11. The Factories Act was enacted to 
consolidate and amend the law regulating 
labour in factories. It is probably true 
that all legislation in a Welfare State is 
enacted with the object of promoting 
general welfare; but certain types of 
enactments are more responsive to some 
tugent social demands and also have 
more immediate and visible impact on 
social vices by operating more directly to 
achieve social reforms. The enactments 
with which we are concerned, in our view, 
belong to this category an^ tiierefore, 
demand an inteipretation liberal enough 
to achieve the legislative purpose, with- 
out doing violence to the language. The 
definition of “worker” in the Factories 
Act, therefore, does not seem to us to 
exclude those employees who are entrust- 
ed solely with clerical duties, if they 
otheryrae fall within the definition of the 
word “worker”. Keeping in view the 
duties and functions of the respondents 
as found by the learned Additional Dist- 
rict Judge, we are unable to find anytliing 
legally wrong with the view taken by the 
High Court that they fall within the defi- 
nition of the word “worker”. Deletion of 
the word “whatsoever” on which the ap- 
pellants counsel has placed reliance does 
not seem to make much difference be- 
cause that word was, in our view, redun- 
dant. 

12. We have not been persuaded to 
hold 4at the High Court was in error in 
affirming the decision of the learned Ad- 
ditiond District Judge. In the result this 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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TFe Patna Electric Supply Co. Ltd., 
Petitioner v. The Patna Municipal Corpo- 
ration and others. Respondents. 

Civil Appeal No. 418 of 1969, D/- 9-10- 
1969. 

Electricity Act (1910), Sec. 51 — Scope 
— Demand by Municipal Corporation of 
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fee for lands oceupied by Electric Supply 
Company for fixing poles on corporation 
area — Dispute between company and 
coiporation cannot be referred to arbitra- 
tion under Sec. 15 of Telegraph Act — 
ATR 1969 Pat 855, Reversed — (Telegraph 
Act (1885) Secs. 15, 3 (6)). 

Section 51 of Electricity Act merely 
empowers the State Government to con- . 
fer on the licensee certain powers which 
can be exercised by a telegraph autho- 
rity under the Telegraph AcL It does not 
by reference incorporate into the Electri- 
city Act all the provisions of the Tele- 
graph Act. (Para 5) 

Merely because some of the powers 
conferred under the Telegraph Act on the 
telegraph authority could be conferred on 
a licensee under the Electricity Act, it 
does not follow that all the rights and 
liabilities of a licensee under the Eleo- 
tricity Act are governed by the provisions 
of the Telegraph Act. (Para 6) 

Section 15 of Telegraph Act can be 
called into aid for the determination of 
any dispute, the dispute must arise be- 
tween the Telegraph authority and a local 
authority. A licensee imder the Indian 
Electricity Act cannot be considered as a 
Telegraph authority, an expression defin- 
ed in Section 3 (6) of the Telegraph Act 
Ftirther that the disputes that can be re- 
ferred to arbitration imder that provision 
are only those referred to in that section 
and no other. (Para 8) 

Hence, dispute between licensee, a Elec- 
tric Supply Company and a Municipal 
Corporation regarding demand by latter 
of fee for lands occupied by former com- 
pany for fixing electric poles on corpora- 
tion area cannot be referred to arbitration 
under Sec. 15 of Telegraph Act. AIR 
1969 Pat 855, Reversed. (Para 9) 

The following Judgment of the Coiut 
was delivered by 

HEGDE, J.; — This appeal has been 
brought on the strength of the certificate 
granted by the High Court of Patna. The 
appellant moved that High Court under 
A^cle 226 of the Constitution to issue a 
writ in the nature of a writ of Mandamus 
calling upon the respondents to show 
cause why the demands made on behalf 
of the 1st respondent Corporation and the 
notices issued on its behalf Annexures 
(H) and (K) be not quashed and cancelled 
and the respondents restrained from mak- 
ing similar demands in future. The High 
Court did not enter into the merits of the 
application. It rejected the application 
on the sole ground that the proper remedy 


Patna Municipality (Hegde J.) A.I.R. 

available to the petitioner was to move 
the Central Government xmder Section 15 
of the Indian Telegraph Act, 1885. 

2. The petitioner is a company incor- 
porated imder the Indian Companies AcL 
It holds a Hcence to supply electricity 
within the limits of Patna Municipal Cor- 
poration. For the pmpose of transmis- 
sion of electric energy, it had to place 
overhead lines. In ^at connection it 
erected several electric poles over the 
lands belonging to the Municipal Corpo- 
ration. On December 8, 1967, die Admin- 
istrator of the Municipal Coiporation de- 
manded from the appellant-petitioner fee 
for the lands occupied by it for fixing 
electric poles in the Coiporation area. In 
that connection it called upon the peti- 
tioner to intimate the totm number of 
electric poles erected within the limits of 
the Corporation and also tihe area occu- 
pied by each pole. The petitioner pro- 
tested . against that demand as per its 
letter dated December 26, 1987. It de- 
nied any liability to pay rent in respect 
of the poles fixed. On the same day 
namely December 26, 1967, the Adminis- 
trator issued an order imposing a ground 
rent of Rs. 1/50 paise per pole per month 
and forwarded a bill for Rs. 51,300/- in 
respect of the rent alleged to be due for 
the month of December 1967. Therein it 
held out a threat that if the rent demand- 
ed is not paid, coercive processes under 
Sections 205 and 206 of the Patna Muni- 
cipal Corporation Act would be taken 
agamst ^e petitioner. The petitioner 
again repudiated its liability to pay any 
rent as per its letter of December 30, 1967 
and requested the Administrator to let 
the petitioner know the legal basis on 
which the rent is demandedT As per its 
letter of January 24, 1968, the Deputy 
Administrator of the Coiporation inform- 
ed the petitioner that the levy was made 
in pursuance of the power conferred on 
the Corporation imder Section 262 of the 
Patna Municipal Coiporation Act By 
the letter dated January 18, 1968, the 
Resident Engineer of the petitioner com- 
pany informed the Corporation that it 
had no power to levy the rent in ques- 
tion under the aforementioned Sec. 262. 
But the Administrator again asserted the 
Corporation’s right to act under that pro- 
vision as per his letter dated January 30, 
1968. On February 5, 1968, tlie Assis- 
tant Administrator claimed a sum of 
Rs. 1, 53, 900/- as arrears of rent. On 
March 7, 1968, another biU for Rs. 51,300/- 
as arrears of rent for the month of March, 
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1968, was forwarded to the petitioner 
company by the Administrator. Being 
apprehensive that coercive steps \vill be 
t^en against the petitioner-company, it 
moved die High Court imder Article 226 
of the Constitution for the reliefs men- 
tioned earlier. 

3. The petition was opposed by the 
■T Corporation on various grounds but the 

High Court did not examine any one of 
those, jgrounds. On the other hand it re- 
jected the application on the sole ground 
that the only method prescribed by law 
for resolving the controversy between the 
petitioner-company and the Corporation 
was &at provided by Section 15 of the 
Indian Telegraph Act, 1885. 

4. In our opinion the High Court has 
misread the provisions of the Indian Elec- 
tricity Act, 1910 and the Indian Telegraph 
Act, 1885. The High Court puiported to 
have based its decision on Section 51 of 
the Indian Electricity Act. That section 
reads thus: 

“Notwithstanding anjihmg in Secs. 12 
to 16 (both inclusive) and Sections 18 
and 19, the (State Government) may, by 
order in writing, for the placing of (elec- 
tric . supply-lines, appliances and appara- 
tus for the transmission of energy or 
for the purpose of telephonic or telegra- 
phic communications necessary for the 
proper-co-ordination of works, confer upon 
any public officer, licensee or any other 
person engaged in the business of supply- 
ing energy to the public under this Act), 
subject to such conditions and restric- 
tions (if any) as the (State Government) 
may think fit to impose, and to the pro- 
visions of the Indian Telegraph Act, 
1885, any of the powers which the tele- 
graph authority possesses imder that Ach 
with respect to the placing of telegraph 
lines and posts for the purposes of a 
telegraph established or maintained by 
the Government or to be so established 
or maintained.” 

5. Under notification No. 64/Elec, 
dated 11th August, 1966, the State Gov- 
ernment conferred upon the petitioner 
powers for placing of electric supply-lines 
appliances and apparatus for the trans- 
mission and distribution of the energy by 
it within the area of its supply which 
the telegraph authority possesses under 
Sections 10 to 18 and 19A of the Indian 
Telegraph Act with respect to placing of 
telegraph lines and posts. Section 51 
merely empowers the State Government 
to confer on the licensee certain powers 
which can be exercised by a telegraph 


authority under the Badian Telegraph Act 
It does not by reference incorporate into 
the Indian Electricity Act aU the provi-i 
sions of the Indian Telegraph Act 

6. Merely because some of the powers 
conferred imder the Indian Telegraph Act 
on the telegraph authority could be con- 
ferred on a licensee under the Indian 
Electricity Act, it does not follow that all 
the righfe and liabilities of a licensee 
under the Indian Electricity Act are gov- 
erned by the provisions of the Indian 
Telegraph Act. 

7. Section 15 of the Indian Telegraph 
Act reads thus: 

“(1) If any dispute arises between the 
telegraph authority and a local authority 
in consequence of the local authority re- 
fusing the permission referred to in Sec- 
tion 10, clause (c), or prescribing any con- 
dition under Section 12, or in consequence 
of the telegraph aulhority omittmg to 
comply with a requisition made under 
Section 13, or otherwise in respect of the 
exercise of the powers conferred by this 
Act, it shall be determined by such officer 
as the (Central Government may appoint 
either generally or specially in this be- 
half. 

(2) An appeal from the determination 
of the officer so appointed shall lie to the 
(Central Government) and the order of 
the (Central Government) shall be final” 

8. Before this provision can be call- 
ed into aid for the determination 
of any dispute, the dispute must 
arise between the Telegraph au^o- 
rity and a Local authority. A licensee 
under die Indian Electricity Act cannot 
be considered as a Telegraph authority, 
an expression defined in Section 3 (6) of 
the Telegraph Act. Further that the dis- 
putes that can be referred to arbitration 
under that provision are only those refer-' 
red to in that section and no other, 

9. In our opinion the High Court erred 
in rejecting the petition on the ground 
that the dispute in question' should be re- 
ferred to arbitration under Section 15 of 
the Indian Telegraph Act. 

10. Mr. S. V. Gupte, learned Counsel 
for the Corporation did not support the 
reasons given by the Hi^ Court in sup- 
port of its judgment. On the other hand 
he contended that on the basis of the 
averments made in die application, the 
relief asked for by the petitioner could 
not have been granted and therefore the 
High Court was right in rejecting the 
same. The High Court has not consider- 
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ed this question. Hence we do not pro- 
pose to go into the same. 

11. In the result this appeal is allow- 
ed, the order of lie High Court is set 
aside and the case remitted to the High. 
CoTut-for disposal according to law. The 
petitioner-appellant is entitled to liis costs 
of this appe^ from the 1st respondent. 

Appeal allowed. 
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(From Madras: 1969 Mad LW (Cri) 98) 
J. M. SHELAT, V. BHARGAVA, C. A. 

VAIDIALINGAM, K. S. HEGDE, 

A. N. GROVER, JJ- 

M/s. Rayala Gorporation (P) Ltd., and 
another. Appellants v. The Director of 
Enforcement, New Delhi, Respondent; 
Advocate-General, Tamil Nadu, Interve- 
ner. 

Griminal Appeals Nos. 18 and 19 of 
1969, D/- 2-5-1969 and 23-7-1969. 

(A) Foreign Exchange Regulation Act 
(1947), Sections 23 (1) (b), 23 (1) (a) and 
23-D — Vires — Provision of Section 23 
(1) (b) does not violate Article 14 of the 
Constitution. 

It cannot be said that the provisions of 
Section 23 (1) (b) of the Foreign Exchange 
Regulation Act violate Article 14 of 
the Constitution by providing for a 
punishment heavier and severer than the 
penalty provided for the same acts under 
Section 23 (1) (a) of the Act. This is 
because the effect of Section 23-D of the 
Act is that the choice in respect of the 
proceeding to be taken xmder Section 23 
(1) (a) or Section 23 (1) (b) has not been 
left to the unguided and arbitrary discre- 
tion of the Director of Enforcement, but 
is governed by principles indicated by 
that section. Parliament, by Foreign Ex- 
change Regulation (Amendment) Act 39 
of 1957, amended Section 23 (l) and, at 
the same time, also introduced Sec. 23-D 
in the AcL These two Sections 23 (1) and 
23-D (1) must be read together, so that 
the procedme laid dowii in Section 23-D 
(1) is to be followed in all cases in which 
proceedings are intended to be taken 
under Section 23 (1). The effect of this 
interpretation is that, whenever there is 
any contravention of any section or rule 
mentioned in Section 23 (1), the Director 
of Enforcement must first proceed under 
the principal clause of Section 23-D (1) 
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and initiate proceedings for adjudication 
of penalty. He caimot at that stage, at 
his discretion, choose to file a complaint 
in a Court for prosecution of the person 
concerned for the offence imder Sec. 23 
(1) (b). The Director of Enforcement can 
only file a complaint by acting in accord- 
ance with the proviso to Section 23-D (1), 
which clearly lays .down that the com- 
plaint is only to be filed in those cases 
where, at any stage of the inquiry the 
Director of Enforcement comes to the 
opim'on that, having regard to the cir- 
cumstances of the case, me penalty which 
he is empowered to impose would not he 
adequate. Until this requirement is satis- 
fied, he cannot make a complaint to the 
Court for prosecution of the person con- 
cerned under Section 23 (1) ^). The 
choice of the proceeding to be taken 
against the person, who is liable for ac- 
tion for contravention under Section 23 
(1), is thus, not left entirely to the discre- 
tion of the Director of Enforcement, hut 
the criterion for making the choice is laid 
down in the proviso to Section 23-D (1). 
Thus, whenever, there is a contravention 
by any person which is made punishable 
imder either clause (a) or clause (b) of 
Section 23 (1), tlie Director of Enforce- 
ment must first mitiate proceedings under 
the principal clause of Section 23-D (1) 
and he is empowered to file a complaint 
in Gourt only when he finds that he is 
required to do so in accordance with the 
proviso. It is by resorting to the proviso 
only that he can place that person in 
greater jeopardy of being liable to a more 
severe punishment under Section 23 (1) 
(b) of the Act. • AIR 1962 SG 1764, Rel. 
on. (Paras 5, 6, 7 & 8) 

(B) Foreign Exchange Regulation Act 
(1947), Sections 4 (1), 5 (1), 9, 23-D (1) 
and proviso, and 23 (3) — Contravention 
of Sections 4 (1), 5 (1) and 9 — Enquiry 
under Section 23-D (1) instituted by issue 
of show cause notice — Complaint made 
to the Court without having any material 
which could lead to the opinion that 
Dirertor of Enforcement will not be in a 
position to impose adequate penalty — 
Complaint, held was filed witliout com- 
plying with the proviso and was invalid. 
1969 Alad LW (Cr) 98, Reversed. 

(Para 12) 

(C) Defence of India Rules (1962), 
Rules 132-A (2) and 1S2-A (4) — Viola- 
tion of Rule 132-A (2) — Prosecution 
laimched on 17-8-1968 after Rule 132-A (2) 
was omitted by Defence of India Amend- 
ment Rules 1965 — Prosecution is illegaL 
1969 Mad LW (Cr) 98, Reversed. 
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The language contained in clause 2 of 
the Defence of India (Amendment) Enles, 
1985 whereby Rule 132-A (2) was ormt- 
ted can only afford protection to action 
already talcen while Rule- 132-A (2) was 
in force, but cannot justify initiation of a 
new proceeding whicli \vili not be a thing 
done or omitted to be done xmder the 
rule but a new act of initiating a proceed- 
ing after Rule 132-A (2) had ceased to 
exist On this interpretation, the com- 
plaint made for the offence xmder R. 132-A 
(4) of the D. I. Rules after 1st April 1965, 
when Rule 132-A (2) was omitted, has to 
be held invalid. 1969 Mad LW (Cr) 98, 
Reversed, AIR 1951 SC 301, Rel. on; AIR 
1951 All 703, Approved; 1947 AC 362, AIR 
1959 Madh Pra 93 & AIR 1947 FC 38, 
Dist, (Paras 12 and 16) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1764 (V 49)= 

(1963) 2 SCR 297, Shanti Prasad 
Jain V. Director of Enforcement 8 
(1959) AIR 1959 Madh Pra 93 
(V 46) = 1959 Cri LJ 325, State of 
Madhya Pradesh v. Hiralal Sut- 
wala 15 

(1952) AIR 1952 SC 75 (V 39)= 

1952^ SCR 284= 1952 Cri LJ 
510, State of W. B. v. Anwar Ali 8 

(1951) AIR 1951 SC 301 (V 38)= 

1951 SCR 621= 52 Cri LJ 1103, 

S. Krishnan v. State of Madras 13 

(1951) AIR 1951 AU 703 (V 38)= 

52 Cri LJ 1094 Jugmendar Das v- 
State 13, 16 

(1947) AIR 1947 FC 38 (V 34)= 

1947 FCR 141= 48 Cri LJ 886, 

J. K. Gas Plant Manufacturing 
Co. (Rampur) Ltd. v. Eong-Empe- 
ror 16 

(1947) 1947 AC 362= 1947-1 AU ER 
205, Wicks V. Director of Public 
Prosecutions 14, 16 

Mr. A. K. Sen, Senior Advocate, (M/s. 
N. C. Ra^avachari, W. S. Sitaram and 
R. Gopalakrishnan, Advocates with him), 
for AppeUants; Mr. S. T. Desai, Senior 
Advocate (M/s. B. D. Sharma and S. P. 
Nayar, Advocates, with him), for Respon- 
dent; Mr. P. R, Gokulakrishnan, Advo- 
cate-General of Tamil Nadu (Mr. A. V. 
Rangam Advocate with him), for Inter- 
vener. 

ORDER OF THE COURT 

R^f^OAVA, J. (On behalf of Shelat, 
Vaidia^gain, Hegde and Grover, JJ.); — 
(2-5-1969): — We have come to the finding 
^ where the 

Court of Madras should have 
allowed the applications xmder Section 


561-A of the Code of Criminal Procedure 
and shoxild have quashed the proceedings 
taken on the basis of the complaint dated 
17th March, 1968. Consequently, the 
appeals are aUowed. The order of the 
High Court is set aside and the proceed- 
ings are quashed. The detailed reasons 
wUl foUow. 

[The Judgment of the Coxnt (giving 
the detailed reasons for the above order) 
was delivered by] 

BHARGAVA, J.: (23-7-1969)— These 
appeals, by certificate, challenging a 
common Order of the High Court 
of Madras dismissing applications 
xmder Section 561-A of fte Code 
of Criminal Procedure presented by the 
appeUants in the two appeals for quash- 
ing proceedings being taken against them 
in &e Court of the Chief Presidency 
Magistrate, Madras, on the basis of a 
complaint filed on 17th March, 1968 by 
the respondent the Director of Enforce- 
ment, New Delhi. The Rayala Corpora- 
tion Private Ltd., appeUant in Criminal 
Appeal No. 18 of 1969, was accused No. 1 
in the complaint, while one M. R. Pratap, 
Managing Director of accused No. 1, ap- 
peUant in Criminal Appeal No. 19/1969 
was accused No. 2. The circumstances 
xmder which the complaint was filed may 
be briefly stated. 

2. The premises of accused No. 1 
were raided by the Enforcement Direc- 
torate on the 20th and 21st December, 
1986 and certain records were seized 
from the control of the Manager. Some 
enquiries were made subsequently and, 
thereafter, on the 25-8-1967, a notice was 
issued by the respondent to the two accus- 
ed to show cause why adjudication pro- 
ceedings should not be instituted against 
them for violation of Secs. 4 and 9 of the 
Foreign Exchange Regulation Act VH of 
1947 (hereinafter referred to as “the 
Act”) on the aUegation that a total sum 
of 2,^713.70 Swedish Kronars had been 
deposited in a Bank accoxmt in Sweden 
in the name of accused No. 2 at the in- 
stance of accused No. 1 which had ac- 
qimed the foreim exchange and had 
failed to smrenaer it to an axrthorised 
dealer as required xmder the provisions 
of the Act They were caUed upon to 
show cause in writing within 14 days of 
the receipt of the notice. Thereafter, 
some correspondence went on between 
the respondent and the two accused and, 
later, on 4th November, 1967, another 
notice was issued by the respondent ad- 
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dressed to accused No. 2 alone stating 
that accused No. 2 had acquired a sum 
of Sw. lis. 88,913.09 during the period 
1963 to 1965 in Stoclcholm, was holding 
that sum in a bank account, and did not 
offer or cause it to be offered to the 
Reser\fe Bank of India on bebalE of the 
Central Government, so that he had con- 
travened die provisions of Section 4 (1) 
and Section 9 of the Act, and affording 
to him an opportunity under Section 23 
(3) of the Act of showing, within 15 days 
from the receipt of the notice that he 
had permission or special exemption 
from the Reserve Bank of India in his 
favour for acquiring this amount of for- 
eign exchange and for not surrendering 
the amount in accordance with law. A 
s im ilar show cause notice was issued to 
accused No. 1 in respect of the same 
amount on 20th January, 1968, mention- 
ing the deposit in favour of accused 
No. 2 and failure of accused No. 1 to 
surrender the amoimt, and giving an 
opportunity to accused No. 1 to produce 
the permission or special exemption from 
die Reserve Bank of India. On the 16th 
March, 1968, another notice was issued 
addressed to both the accused to show 
cause in \vritmg within 14 days of the 
receipt of the notice why adjudication 
proceedings as contemplated in Sec- 
tion 23-D of the Act should not be held 
against them in respect of a sum of Sw. 
Krs. 1,55,801.41 which were held in a 
bank account in Stockholm in the name 
of accused No. 2 and in respect of which 
bodi the accused had contravened the 
provisions of Sections 4 (3), 4 (1), 5 (1) 
(e) and 9 of the Act. The notice men- 
tioned that it was being issued in super- 
session of the first show cause notice 
dated 25di August, 1967, and added ffiat 
it had since been decided to launch a 
prosecution in respect of Sw. Ers. 
88,913.09. The latter amount was the 
amount in respect of which the two 
notices of 4fih November, 1967 and 20th 
January, 1968 were issued to the two ac- 
cused, while this notice of 16th March, 
1968 for adjudication proceedings related 
to the balance of the ^ount arrived at 
■ by deducting this sum from the original 
total sum of Sw. Krs. 2,44,713.70, The 
next day, on 17th March, 1968, a com- 
plaint was filed against both the accused 
in the Court of the Chief Presidency 
Magistrate, Madras, for contravention of 
the provisions of Sections 4 (1), 5 (1) (e) 
and 9 of the Act punishable under Sec- 
tion 23 (1) (b) of the Act. In addition, the 
complaint also charged both the accused 


with violation of Rule 132-A (2) of the 
Defence of India Rules (hereinafter re- 
ferred to as “the D. I. Rs.”) which was 
punishable imder Rule 132-A (4) of the 
said Rules. Thereupon, both the accused 
moved High Court for quashing the pro- 
ceedings sought to be taken against them 
on the basis of this complaint Those 
applications having been dismissed, the 
appellants have come up in these appeals 
challenging the order of the High Court 
dismissing their applications and praying 
for quashing of die proceedings being 
taken on the basis of that complaint 

8. in these appeals, Mr. A. K. Sen, ap- 
pearing on behalf of the appellants has 
raised three points. In respect of the 
prosecution for violation of Sections 4 (1), 
5 (1) (e) and 9 of the Act punishable 
under Section 23 (1) (b) of the Act the 
principal ground raised is that Sec. 23 
(1) (b) of die Act is ultra vires Article 14 
of the Constitution inasmuch as it pro- 
vides for a punishment heavier and seve- 
rer than the punishment or penalty pro- 
vided for the same acts under Section 23 
(1) (a) of the Act. In the alternative, the 
second point taken is that, even if Sec- 
tion 23 (1) (b) is not void, the complaint 
in respect of the offences punishable 
under that section has not been filed pro- 
perly in accordance with the provnso to 
Section 23-D (1) of the Act, so that pro- 
ceedings cannot be competendy taken on 
the basis of that complaint. The third 
point raised relates to the charge of vio- 
lation of Rule 132-A (2) of the D. I. Rs. 
punishable under Rule 132-A (4) of those 
Rules, and is to the effect that Rule 1S2-A 
of the D. I. Rs. was omitted by a notifi- 
cation of the Ministry of Home Affairs 
dated 30th March, 1965 and, consequent- 
ly, a prosecution in respect of an offence 
punishable under that Rule could not be 
instituted on 17th March, 1968 when diat 
Rule had ceased to exist. On these three 
grounds, the order quashing the proceed- 
ings being talcen on the complaint in res- 
pect of all the offences mentioned in it 
has been sought in these appeals. 

4. To appreciate the fiirt point raised 
before us and to deal \vid3 it properly, 
we may reproduce below the prowsions 
of Section 23 and Section 2S-D (1) of the 
Act: — 

"23. Penalty and procediue. — (1) If 
any person contravenes the provisions of 
Section 4, Section 5, Section 9, Section 10, 
sub-section (2) of Section 12, Section 18, 
Section 18-A or Section 18-B or of any 
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rule, direction or order made thereunder, 
he shall — 

(a) be liable to such penalty not ex- 
ceeding three times the vmue or the fore- 
ign exchange in respect of which the con- 
travention has taken place, or five thou- 
sand rupees, whichever is more, as may 
be adjudged by the Director of Enforce- 
ment in the marmer hereinafter provided, 
or 

(b) upon conviction by a Court be 
punish^le with imprisonment for a term 
which may extend to two years, or with 
fee, or with both. 

(lA) If any person contravenes any of 
the provisions of this Act or of any rule, 
direction or order made thereunder, for 
the contravention of which no penity is 
expressly provided, he shall, upon con- 
viction by a Court, be punish^le with im- 
prisonment for a term which may extend 
to two years, or with fine, or with both. 

(IB) Any Court trying a contravention 
cinder sub-section (1) or sub-section (lA) 
and the authority adjudging any contra- 
vention under clause (a) of sub-section (1) 
may, if it thinks fit, and in addition to 
any sentence or pendty which it may im- 
pose for such contravention, direct that 
any currency, security, gold or silver, or 
goods or any other money or property, 
in respect of which the contravention has 
taken place, shall be confiscated to the 
Central Government and further direct 
that the foreign exchange holdings, if any, 
of the person committing the contraven- 
tion or any part thereof shall be brought 
back into India or shall be retained out- 
side India in accordance xyith the direc- 
tions made in this behalf. 

Explanation. — For the jnuposes of the 
sub-section, property in respect of which 
contravention has taken place shall in- 
clude deposits in a bank, where the said 
property is converted into such deposits. 

(2) Notwithstanding anything contained 
in Section 32 of the Code of Criminal Pro- 
cedure, 1898 (Act 5 of 1898), it shall be 
lawful for any magistrate of the first class, 
specially empowered in this behalf by the 
State Government, and for any presidency 
magistrate to pass a sentence of fine ex- 
ceeding two thousand rupees on any 
person convicted of an offence punishable 

^ under this section. 

(3) No Court shall take cognizance — 

(a) of any offence punishable under 

sub-section (1) except upon complaint in 
writing made by the Director of Enforce- 
ment, or 


(aa) of any offence punishable under 
sub-section (2) of Section 191, — 

(i) where the offence is alleged to have 
been committed by an officer of Enforce- 
ment not lower in rank than an Assistant 
Director of Enforcement, except with the 
previous sanction of the Central Govern- 
ment; 

, (ii) where ffie offence is alleged to 
have been committed by an officer of 
Enforcement lower in rank than an As- 
sistant Director of Enforcement, except 
with the previous sanction of the Direc- 
tor of Enforcement, or; 

(b) of any offence punishable imder 
sub-section (lA) of tms section or Sec- 
tion 23-F, excejrt upon complaint in \vnt- 
ing made by the Director of Enforce- 
ment or any officer authorised in this 
behalf by the Central Government or the 
Reserve Bank by a general or special 
order: 

Provided that where any such offence is 
the contravention of any of the provisions 
of this Act or any rule, direction or order 
made thereunder which prohibits the 
doing of an act without permission, no 
such complaint shall be made unless the 
person accused of the offence has been 
given an opportunity of showing that he 
had such permission. 

(4) Nothing in the first proviso to Sec- 
tion 188 of the Code of Criminal Proce- 
dure, 1898 (Act 5 of 1898), shall apply 
to any offence punishable under this sec- 
tion.” 

« o o « 

e o e o 

23D. Power to adjudicate. — (1) For 
the purpose of adjudging under clause (a) 
of sub-section (1) of Section 2-3 whether 
any person has committed a contravention, 
the Director of Enforcement shall hold 
an inquiry in the prescribed marmer after 
giving that person a reasonable oppor- 
tunity of being heard and if, on such 
inquiry, he is satisfied that the person has 
committed the contravention, he may im- 
pose such penalty as he thinks fit in ac- 
cordance with the provisions of the said 
Section 23: 

Provided that if, at any stage of the in- 
quiry, the Director of Enforcement is of 
opinion that having regard to the circum- 
stances of the case, the penalty which he 
is empowered to impose would not be 
adequate, he shall, instead of imposing 
any pendty himself, make a complaint in 
writing to the Court”. 

A plain reading of Section 23 (1) of the 
Act shows that under this sub-section 
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provision is made for action being taken 
against any person who contravenes the 
provisions of Sections 4, 5, 9, 10, 12 (2), 
18, 18A or 18B or of any rule, direction 
or order made thereunder; and clauses (a) 
and (b) indicate the two different pro- 
ceedings that can be taken for . such con- 
travention. Under clause (a), the person 
is liable to a penalty only, and that penal- 
ty cannot exceed three times the value 
of the foreign exchange in respect of 
which the contravention has talren place, 
or Rs. 5,000, whichever is more. This 
penalty can be imposed by an adjudica- 
tion made by the Director of Enforce- 
ment in the manner provided in Sec. 23D 
of the Act. The alternative pimishment 
that is provided in clause (b) is to be im- 
posed upon conviction by a Court when 
die Court can sentence the person to im- 
prisonment for a term which may extend 
to two years, or with fine, or with both. 
Clearly, the punishment provided imder 
Section 23 (1) (b) is severer and heavier 
than the penalty to which the person is 
made liable if proceedings are talcen 
under Sec. 23 (1) (a) instead of prosecu- 
ting him in a Court under Section 23 (1) 
(b). The argument of Mr. Sen is that this 
section lays dovra no principles at all for 
determining when the person concerned 
should be proceeded against under Sec- 
tion 23 (1) (a) and when under Section 23 
(1) (b), and it would appear that it is left 
to the arbitrary discretion of the Direc- 
tor of Enforcement to decide which pro- 
ceedings should be taken. The liability 
of a person for more or less severe 
punishment for the same act at the sole 
discretion and arbitrary choice of the 
Director of Enforcement, it is urged, de- 
nies equality before law guaranteed xmder 
Article 14 of the Constitution. 

5. The submission made would have 
carried great force with us but for our 
view that the effect of Section 2SD of 
the Act is that the choice in respect of 
the proceeding to be taken under Sec- 
tion 23 (1) (a) or Section 23 (1) (b) has 
not been left to the unguided and arbi- 
trary discretion of the Director of En- 
forcement, but is governed by principles 
indicated by that section. In this connec- 
tion, it is pertinent to note that Sec- 
tion 23 (1) of the Act as originally enact- 
ed in 1947 did not provide for alterna- 
tive punishment for the same contraven- 
tion and contained only one single provi- 
sion under which any person contraven- 
ing any of the provisions of the Act or of 
any rule, direction or order made there- 


under was punishable with imprisonment 
for a term which could extend to two 
years or with fine or with both, with the 
additional clause that any Court trying any 
such contravention might, if it thought 
fit and in addition to any sentence which 
it might impose for such contravention, 
direct that any currency, security, gold 
or silver, or goods or other property in 
respect of which the contravention has 
taken place shall be confiscated. No 
question of the applicability of Article 14 
of the Constitution could, therefore, arise 
while the provision stood as originally 
enacted. 

6. Parliament^ by Foreign Exchange 
Regulation (Amendment) Act XXXIX of 
1957, amended Section 23 (1) and, at the 
same time, also introduced Section 23-D 
in the Act. It was by this amendment 
that two alternative proceedings for the 
same contravention ' were provided in 
Section 23 (1). In thus introducing two 
different proceedings. Parliament put in 
the forefront proceedings for penalty to 
be taken by the Director of Enforcement 
by taking up adjudication, while the 
punishment to be awarded by the Court, 
upon conviction, was mentioned as the 
second type of proceeding that could be 
resorted to. Section 23D (1) is also divi- 
sible into two parts. The first part lays 
down what the Director of Enforcement 
has to do' in order to adjudge penalty 
imder Section 23 (1) (a), and the second 
part, contained in the proviso, gives the 
power to the Director of Enforcement to 
file a complaint instead of imposing a 
penalty himself. In our opinion, these, 
two Sections 23 (1) and 23D (1) must be 
read together, so that the procedure laid 
dovm in Sec. 23D (1) is to be followed 
in aU cases in which proceedings are in- 
tended to be taken under Sec. 23 (1). 
The effect of this interpretation is that, 
whenever there is any contravention of 
any section or rule mentioned in Sec- 
tion 23 (1), the Director of Enforcement 
must first proceed under the principal 
clause of Section 23D (1) and initiate pro- 
ceedings for adjudication of penalty. He 
caimot at that stage, at his discretion, 
choose to file a complaint in a Court for 
prosecution of the person concerned for 
the offence under Section 23 (1) ^). The 
Director of Enforcement can only file a 
complaint by acting in accordance with 
the proviso to Section 23D (1), which 
clearly lays down that the complaint 
is only to be filed in those cases where, 
at any stage of the inquiry, the Director 
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of Enforcement comes to the opinion 
fhat , having regard to the circumstances 
of the case, the penalty which -he is em- 
powered to impose would not be ade- 
quate. Until this requirement is satis- 
fied, he cannot malce a complaint to the 
Court for prosecution of the person con- 
cerned imder Section 23 (1) (b). The 
choice of the proceeding to be talcen 
against the person, who is liable for ac- 
tion for contravention under Section 23 
(1), is, thus, not left entirely to the dis- 
cretion of the Director of Enforcement, 
but the criterion for maldng the choice 
is laid down in the proviso to Section 23D 
(1). It cannot possibly be contended, and 
no attempt was made by Mr. Sen to con- 
tend, that, if we accept this interpreta- 
tion that die right of the Director of En- 
forcement to make a complaint to the 
Court for the offence under Section 23 (1) 
(b) can be exercised only in those cases 
where, in accordance with the proviso, he 
comes to the opinion that the penalty 
which he is empowered to impose would 
not be adequate, the validity of Sec- 
tion 23 (1) di) of the Act can still be chal- 
lenged. 

7. In this connection, it was urged be- 
fore us that the language of the principal 
clause of Section 23D (1) taken together 
with the language of the proviso does not 
justify an interpretation that a complaint 
for an offence imder Section 23 (1) (b) 
cannot be made by the Director of En- 
forcement except in accordance with the 
proviso, particularly because the principal 
clause of Section 23D (1) merely lays 
down the procedure that has to be adojk- 
ed by the Director of Enforcement when 
proceeding under Section 23 (1) (a), and 
contains no words indicating that such a 
proceeding nllist invariably be resorted 
to by him whenever he gets information 
of a contravention mentioned in Sec- 
tion 23 (1). The language does not con- 
tain any words creating a bar to his pro- 
ceeding to file a complaint straightway 
instead of taking proceedings for adjudi- 
cation under Section 23D (1). It is true 
that neither in Section 23 (1) itself nor 
in Section 23D (1) has the Legislature 
used specific words excluding the filing of 
a complaint before proceedings for adju- 
dication are taken under Section 23D (l). 
If any such words had been used, no such 
controversy could have been raised as has 
been put forward before us in these ap- 
peals. We have,, however, to gather the 
intention of the Legislature £rom the 
enactment as a whole. In this connec- 


tion, significance attaches to the fact that 
Section 23D (1) was introduced simulta- 
neously with &e provision made for alter- 
native proceedings under Section 23 (1) 
in its dauses (a) and (b). It appears to be 
obvious that the Legislature adopted this 
course so as to ensure that all proceed- 
ings under Section 23 (1) are taken in the 
manner laid down in Section 23D (1). 
Parhament must be credited with the 
knowledge that, if provision is made for 
two alternative pimishments for the same 
act one differing from the other without 
any limitations, such a provision would 
be void imder Artide 14 of the Consti- 
tution; and that is the reason why Par- 
hament simultaneously introduced the 
procedure to be adopted under Sec- 
tion 23D (1) in the course of which the 
Director of Enforcement is to dedde 
whether a complaint is to be made in 
Court and under what circumstances he 
can do so. We have also to keep in view 
the general prindple of interpretation 
fiiat, if a particular interpretation will 
enure to the validity of a law, that in- 
teipretation must be prefeixed. In these 
circumstances, we have no hesitation in 
holding that, whenever there is a contra- 
vention by any person which is made 
punishable under either dause (a) or 
clause (b) of Section 23 (I), Ihe Director 
of Enforcement must first initiate proceed- 
ings under the principal clause of Sec- 
tion 23D (1) and he is empowered to file 
a complaint in Court only when he finds 
that he is required to do so in accord- 
ance with the proviso. It is by resorting 
to the proviso only that he can place that 
person in greater jeopardy of being liable 
to a more severe punishment imder Sec- 
tion 23 (1) (b) of the Act. 

8. The view we have taken is in line 
with the decision of this Court in Shanti 
Prasad Jain v. The Director of Enforce- 
ment (1963) 2 SCR 297= (AIR 1962 SC 
1764) where this Court considered the 
validity of Section 23 (1) (a), and 
Section 23D which were challenged on 
the ground of two alternative procedures 
being applicable for awarding punish- 
ment for die same act The Court notic- 
ed the position in the following words: — 

“It will be seen that when there is a 
contravention of Section 4 (1), action with 
. respect to it is to be taken in the first 
instance by the Director of Enforcement 
He may either adjudge the matter him- 
self in accordance with Section 23 (1) (a), 
or he may send it on to a Court if he 
considers that a more severe penalty than 
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he can impose is called for. Now, the 
contention of the appellant is that when 
the case is transferred to a Court, it will 
be tried in accordance with the procedure 
prescribed by the Criminal Procedure 
Code, but that when the Director himself 
tries it, he will follow the procedure 
prescribed therefor under the Rules fram- 
ed rmder the Act, and that when the law 
provides for the same offence being tried 
under two procedures, which are substan- 
tially different, and it is left to the dis- 
cretion of an executive officer whether 
the trial should take place under the one 
or the other of them, there is dear ^cri- 
mination, and Artide 14 is contravened. 
Therefore, Section 23 (1) (a) must, it is 
argued, be struck down as xmconstitu- 
tional and the imposition of fine on the 
appellant under that section set aside as 
fflegal.” 

The Court then distinguished the provi- 
sions of the Act with the law considered 
in the case of State of West Bengal v. 
Anwar AH, (1952) 3 SCR 284= (AIR 1952 
SC 75) and held:— 

"Section 23D confers authority on the 
very officer who has power to try and 
dispose of a case to send it on for trial 
to a Coiut, and that too only when he 
considers that a more severe punishment 
than what he is authorised to impose 
should be awarded.” 

On this view about the effect of Sec- 
tion 23D, the Court gave the decision that 
the power conferred on the Director of 
Enforcement rmder Section 23D to trans- 
fer cases to a Court is not tmguided and 
arbitrary, and does not offend Article 14 
of the Constitution; and Section 23 (1) 
(a) cannot be assailed as rmconstitutional. 
Li that case, the argument was that Sec- 
tion 23 (1) (a) should be struck down, 
because the procedure prescribed by it 
permitted proceedings to be taken by the 
Director of Enforcement himself which 
procedure did not confer the same rights 
on the defence as the procedure prescrib- 
ed for trial if the Director of Enforce- 
ment filed a complaint for the offence 
under Section 23 (1) (b). . In the case 
before us, it is Section 23 (1) (b) which 
is challenged and on a sHghtly different 
ground that it provides for a higher 
punishment than that provided by Sec- 
tion 23 (1) (^, The answer to both the 
questions is found in the view taken by 
us in the present case as well as by this 
Court in ^e case of Shanti Prasad Jain, 

» 2 SCR 297= (AIR 1962 SC 1764) 
that the Director of Enforcement^ 


though he has power to by the case rmder 
Section 23 (1) (a), can only send the case 
to the Court if he considers that a more 
severe punishment than what ' he is au- 
thorised to impose should be awarded. 
The Court in that case also thus accept- 
ed the principle that Section 23D limits 
entirely the procedure the Director of 
Enforcement has to observe when decid- 
ing whether the punishment should be 
under Section 23 (1) (a) or tmder Sec- 
tion 23 (1) (b). 

9. However, we consider that, in this 
case, there is considerable force in the 
second point urged by Mr. Sen on behalf 
of the appellants that the respondent, in 
filing the complaint on 17th March, 1968, 
did not act in accordance' with the re- 
quirements of the proviso to Section 23D 
(1). We have held above that the proviso 
to Section 23D (1) lays down the only 
maimer in which the Director of Enforce- 
ment can make a complaint and this pro- 
vision has been laid down as a safeguard 
to ensure that a person, who is being 
proceeded against for a contravention 
under Section 23 (1), is not put in danger 
of higher and severer punishment at tiie 
choice and sweet-will of the Director of 
Enforcement. When such a safeguard is 
provided by legislature, it is necessary 
that the authority, which takes the step 
of instituting against that person proceed- 
ings in which severer punishment can be 
awarded, compHes strictly with all the 
conditions^ laid do-wn by law to be satis- 
fied by him before instituting that pro- 
ceeding. In the present case, therefore, 
we have to see whether the requirements 
of the proviso to Section 23D (1) were 
satisfied at the stage when the respondent 
filed the impugned complaint on 17th 
March, 1968. 

10. The proviso to Section 23D (1) lays 
down that the complaint may be made at 
my stage of the enquiry but only if, hav- 

regard to the circumstances of the 
case, the Director of Enforcement finds 
that the penalty which he is empowered 
to impose would not be adequate. It was 
urged by Mr. Sen that, in this case, tiie 
complaint was not filed as a result of the 
enquiry under the principal clause of 
Section 23D (1) at all and, in any case, 
there was no material before the respon- 
dent on which he could have formed the 
opinion that the penalty which he was 
empowered to. impose would not be ade- 
quate in respect of the sum of Sw. Krs. 
88,913.09 which, it was alleged, had been 
acquired by the two accused during the 
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period 1963 to 1965, and kept in deposit 
against law. Arguinents at some length 
were advanced before us on the question 
as to what should be the stage of the 
enquiry at whicb the Director of Enforce- 
ment should form his opinion and will be 
entitled to file the complaint in Court. It 
appears to us that it is not necessary in 
this case to go into that question. It is 
true that the enquiry in this case tmder 
Section 23D (1) had been instituted by 
the issue of the show cause notice dated 
25th August, 1967, that being the notice 
mentioned in Rule 8 (1) of the Adjudica- 
tion Proceedings and Appeal Rules, 1957. 
On the record, however, it does not ap- 
pear that, even after the issue of that 
notice, any such material came before 
the respondent which could be relevant 
for fo rmin g au opinion that the penalty 
which he was empowered to impose for 
the contravention in respect of the stun 
of Sw. Krs. 88,913.09 would not be ade- 
quate. Ihe respondent, in the case of ac- 
cused No. 2, appears to have formed a 
prima facie opinion that a complaint 
should be made against him in Court 
when he issued the notice on 4th Novem- 
ber, 1967 tmder the proviso to Section 23 
(3) of the Act, and a similar opinion in 
respect of accused No. 1 when he issued 
the notice on 20th January, 1968 under 
the same proviso. There is, however, no 
information on the record to indicate 
that, by the time these notices were issu- 
ed, any material had appeared before 
the respondent in the course of the en- 

S initiated by him through the notice 
25th Augi^t, 1967, which coidd 
lead to the opinion being formed by the 
respondent that he will not be in a posi- 
tion to impose adequate penalty by' con- 
tinuing the adjudication proceedings. Even 
subsequently, when one of the accused 
replied to the notice, there does not ap- 
pear to have been brought before the res- 
pondent any such relevant material, 

11. Mr. S. T. Desai on behalf of the 
respondent drew our attention to para. 
8 (E) of the petition presented by accused 
No. 1 for certificate tmder Article 132 (1) 
and Article 134 (1) (c) of the Constitu- 
tion in this case which contains the follow- 
ing pleading : — 

"In this case, having issued show cause 
notice dated 25th August, 1967 in res- 
pect of the subject matter of the pending 
prosecution and having taken various acts, 
taking statements, taking recorded state- 
ments, investigations, the respondent did 
not hold an enquiry for the purpose of 


his forming an opinion that the accused 
is guilty of violations and that the penalty 
is not adequate and as such, the prosecu- 
tion JMed in C. C. 8756 of 68 is liable to 
be quashed on this ground.” 

Relying on this pleading, Mr. Desai 
urged that it amounts to an admission by 
accused No. 1 that, during enquiry, va- 
rious statements were taken and record- 
ed and investigations made, so that we 
should not hold that there was no mate- 
rial on the basis of which the respondent 
could have formed the opinion that it 
was a fit case for making a complaint. 
The pleading does not show that any 
statements were talcen or recorded 
during the course of the enquiry held 
under S. 23D (1) of the Act in the manner 
laid down by ihe Adjudication Proceed- 
ings and Appeal Rules 1957. Under these 
Rules, after a notice is issued, the Direc- 
tor of Enforcement is required to consi- 
der the cause shown by such person in 
response to the notice and, if he is of the 
opinion that . adjudication proceedings 
should be held, he has to fix a date for 
the appearance of that person either per- 
sonally or through his lawyer or other 
authorised representative. Subsequently, 
he has to explain to the person 
proceeded against or his lawyer or 
authorised representative the offence 
alleged to have been committed by 
such person indicating the provisions 
of the Act or of the Rules, directions or 
orders made thereunder in respect of 
which contravention is alleged to have 
taken place, and then he has to give an 
opportunity to such person to produce 
such documents or evidence as he may 
consider relevant to the inquiry. It is on 
the conclusion of such an inquiry that 
the Director can impose a pendty uader 
Section 23 (1) (a). In the present case, 
there is no material at aU to show that 
any proceedings were taken in the man- 
ner indicated by the Rules referred to 
above. There does not appear to have 
been any cause shown by either of the 
two accused, or consideration of such 
cause by the respondent to decide whe- 
ther adjudication proceedings should be 
held. It is true that there is some mate- 
rial to indicate that, after the issue of 
notice dated 25th August, 1967, some in- 
vestigations were carried on by the res- 
pondent; but those investigations would 
not be part of the inquiry which had to 
be held in accordance with Adjudication 
Proceedings and Appeal Rules, 1957. It 
appears that, at one stage, before the 
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complaint was filed, a writ petition was 
moved imder Artide 226 of the Consti- 
tution in the High Court of Madras pray- 
ing for the quashing of the notice dated 
25th August, 1967. The order made by 
the High Court on one of the interim ap- 
plications in connection with tliat notice 
shows that, while that writ petition was 
pending, some investigations were permit- 
ted by tire Court, but further penal pro- 
ceedings in pursuance of that notice were 
restrained. This clearly indicates Aat 
whatever statements were recorded by 
the respondent as mentioned in the peti- 
tion of accused No. 1 referred to above 
must have been in the course of investi- 
gation and not in the course of tlie inquiry 
under Section 23D (1) of the Act. The 
record before us, therefore, does not show 
that any materid at all was available to 
the respondent in the comrse of the en- 
quiry xmder Section 23D (1) on the basis 
of whidi he eould have formed an opinion 
that it was a fit case for maldng a com- 
laint on the ground that he would not 
e able to impose adequate penalty. The 
complaint has, therefore, to be held to 
have been filed without satisfying the 
requirements and conditions of the provi- 
so to Section 23D (1) of the Act and is 
in violation of the safeguard provided by 
the Legislature for such contingencies. 
The complaint, insofar as it related to the 
contravention by the accused of provi- 
sions of Sections 4 (1), 5 (1) (e) and 9 of 
the Act pura’shable under Section 23 (1) 
(b) is concerned, is invalid and proceed- 
ings being taken in pursuance of it must 
be quashed. 

12. There remains for consideration 
the question whether proceedings could 
be validly continued on the complaint in 
respect of the charge rmder Riile 182-A 
(4) of the D. I. Rs. against the two ac- 
cused. The two relevant clauses of Rule 
132-A are as follows: 

“182A. (2) No person other than an au- 
thorised dealer shall buy or otherwise ac- 
quire or borrow from, or sell or otherwise 
transfer or lend to, or exchange with, any 
person not being an authorised dealer, 
any foreign exchange. 

p « ■ « 

(4) If any person contravenes any of 
the provisions of this rule, he shall be 
punishable with imprisonment for a term 
which may extend to two years, or ^vith 
ifce, or with both; and any Court trying 
such contravention may direct that the 
foreign exchange in respect of which the 
Court is satisfied that this rule has been 


contravened, shall be forfeited to the Cen- 
tral Government.” 

The charge in the complaint against the 
two accused was that they had acquired 
foreign exchange to the extent of Sw. 
Ers. 88,913.09 in violation of the prohibi- 
tion contained in Rule 132A (2) during 
the period when this Rule was in force, 
so that they became liable to punishment 
under Rule 132A (4). Rule 132-A as a 
whole ceased to be in existence as a re- 
sult of the notification issued by the 
Ministry of Home AfiSairs on 30th March, 
1965, by wliich the Defence of India 
(Amendment) Rules, 1965 were promul- 
gated. Clause 2 of these Amendment 
Rides reads as under: — 

"In the Defence of India Rules, 1962, 
Rule 132A (relating to prohibition of 
dealings in foreign exchange) shall be 
omitted except as respects things done or 
omitted to be done imder that rule.” 

The argument of Mr. Sen was that, even 
if there was a contravention of Rule 132A 
(2) by the accused when that Rule was in 
force, the act of contravention cannot be 
held to be a “thing done or orm'tted to 
be done under that rule”, so that, after 
that rule has been omitted, no prosecution 
in respect of that contravention can be 
instituted. He conceded the possibility 
that, if a prosecution had already been 
started while Rule 182A was in force, 
that prosecution might have been com- 
petently continued. Once the Rule was 
omitted altogether, no new proceeding by 
way of prosecution could be inifa'ated 
even thou^ it might be in respect of an 
offence committed earlier during the pe- 
riod that the rule was in force.- We are 
inclined to agree with the submission of 
Mr. Sen that the language contained in 
clause 2 of the Defence of India (Amend- 
ment) Rules, 1965 can only afford protec- 
tion to action already taken while the rule 
was in force, but caimot justify initiation 
of a new proceeding whidi will not be a 
thing done or omitted to be done under 
the rule but a new act of initiating a pro- 
ceeding after the rule had ceased to exist. 
On this interpretation, the complaint made 
for the offence under Rule 182A (4) of 
the D. I. Rs., after 1st April, 1965 when 
the rule was omitted, has to be held in- 
valid. 

13. This view of ours is in line with 
the general principle enunciated by this 
Court in the case of S. Krislman v. State 
of Madras, 1951 SCR 621=(AIR 1951 SC 
SOI) relating to temporary enactments, 
in the following words:-— 
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“The gCTeral rule in regard to a tem- 
porary statute is that, in the absence of 
special provision to the contrary, proceed- 
ings which are being talcen against a per- 
son xmder it will ipso facto terminate as 
soon as the statute expixes.” 

Mention may also be made to a decision 
of a learned Sin^e Judge of the Allaha- 
bad TRfi gb Court in Seth Jugmendar Das 
V. State, MB. 1951 All 703 where a simi- 
lar view was taken when considering the 
effect of the repeal of the Defence of 
India Act, 1939, and the Ordinance No. 
Xn of 1946 which had amended Sec- 
tion 1 (4) of that Act. 

14. On the other hand, Mr. Desai on 
behalf of the respondent relied on a deci- 
sion of the Privy Council in Wicks v. 
Director of Public Prosecutions, 1947 AG 
862. In that case, the appellant, whose 
case came up before the Privy Council, 
was convicted for contravention of Regu- 
lation 2A of the Defence (General) Regu- 
lations framed under the Emergency 
Powers (Defence) Act, 1939 as applied to 
British subjects abroad by section 3 (1) 
(b) of the said Act. It was held that, at 
the date when the acts, which were the 
subject-matter of the charge, were com- 
mitted, the regulation in question was in 
force, so that, if the appellant had been 
prosecuted immediately afterwards, the 
validity of his conviction could not be 
open to any challenge at all. But the Act 
of 1939 was a temporary Act, and after 
various extensions it eroired on February 
24, 1946. The trial of the accused took 
place only in May 1946, and he was con- 
victed and sentenced to four years’ penal 
servitude on May 28. Ri these circumstan- 
ces, the question raised in the appeal was: 
‘Ts a man entitled to be acquitted when 
he is proved to have broken a Defence 
Regulation at a time when that regula- 
tion was in operation, because his trial 
and conviction take place after the re- 
gulation has expired?” The Privy Council 
took notice of sub-section (3) of Section 
11 of the Emergency Powers (Defence) 
Act, 1939 which laid down that “the ex- 
piry of this Act shall not affect the opera- 
tion thereof as respects things previously 
done or omitted to be done”. It was 
argued before the Privy Council that the 
pmase "things previously done” does not 
cover offences previously committed. 
This argument was rejected by Viscount 
Simon on behalf of the Privy Cotmcil and 
it was held that the appellant in that case 
could be convicted in respect of 


offence which he had committed when the 
regulation was in force. That case, how- 
ever, is distinginsbable horn the case be- 
fore us inasmuch as, in that case, the 
saving provision laid down that the ope- 
ration of that Act itself was not to oe 
affected by the expiry as respects things 
previously done or omitted to be done. 
The Act could, therefore, be held to be 
in operation in respect of acts already 
committed, so that the conviction could 
be validly made even after the expiry of 
the Act in respect of an offence commit- 
ted before the e^iry. In the case before 
us the operation of Rule 132A of the 
D. L Es. has not been continued after 
its omission. The language used in die 
notification only affords protection to 
things already done tmder the rule, so 
that it cannot permit Rirther application 
of that rule by instituting a new prosecu- 
tion in respect of something already 
done. The offence alleged against the ac- 
cused in the present case is in respect 
of acts done by them which carmot be 
held to be acts imder that rule. The 
difference in the lanmage thus makes it 
clear that the principTe enunciated by the 
Privy Council in the case cited above can- 
not apply to the notification with which 
we are concerned. 

15. Reference was next to a decision 
of the Madhya Pradesh High Court in 
State of Madhya Pradesh v. Hiralal Sut- 
wal^ AIR 1959 Madh Pra 93, but, there 
again, the accused was sought to be pro- 
secuted for an offence punishable under 
an Act on the repeal or which Section 6 
of the General Clauses Act had been 
made applicable. In the case before us. 
Section 6 of the General Clauses Act can- 
not obviously apply on the omission of 
Rule 132A of the D, L Rs, for the two 
obvious reasons that Section 6 only ap- 
plies to rraeals and not to omissions, and 
applies when the repeal is of a Central 
Act or Regulation and not of a Rule. If 
Section 6 of the General Clauses Act had 
been applied, no doubt this complaint 
against me two accused for the offence 
punishable tmder R. 132A of the D. I. Rs. 
could have been instituted even after the 
repeal of that rule. 

16. The last case relied upon is J. K. 
Gas Plant Manufacturing Co., (Rampur) 
Ltd. V. King Emperor, 1947 FCR 141== 
(AIR 1947 FC 38). In that case, the 
Federal Court had to deal with the effect 
of suh-section (4) of Section 1 of the 
Defence of India Act, 1939 and the Ordi- 
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nance No. XQ of 1946 wHoh were also 


considered by the Allababad Hign Coiurt 
in the case of Seth Jugmender Das (supra). 
After quoting the amended sub-section (4) 
of Section 1 of the Defence of India Aci^ 
the Court held: — 

“The egress insertion of these saving 
dauses was no doubt due to a belated 
realisation that the provisions of Section 6 
of the General Clauses Act (X of 1897) 
apply only to repealed statutes and not 
to expiring statutes, and that the general 
rule in regard to the e3q)iration of the 
temporary statute is that “unless it con- 
tains some special provision to the cont- 
rary, after a temporary Act has expired, 
no proceedings can be taken upon it and 
it ceases to have any further effect. There- • 
fore, offences committed against tempo- 
rary Acts must be prosecuted and ptmish- 
ed before the Act expires and as soon as 
the Act expires any proceedings which are 
being taken against a person wiU ipso 
facto terminate.” 

The Court cited with approval the deci- 
sion in the case of 1947 AG 362 (supra), 
and held that, in view of Section 1 (4) of 
the Defence of India Act, 1939, as amend- 
ed by Ordinance No. XII of 1946, the 
prosecution for a conviction for an offence 
committed when the Defence of India 
Act was in force, was valid even after the 
Defence of India Act had ceased to be in 
force. That case is, however, distinguish- 
able from the case before us in two res- 
pects. In that case, the prosecution had 
been started before the Defence of India 
Act ceased to be in force and, secondly, 
the language introduced in the amended- 
sub-sec. (4) of Section 1 of the Act had 
the effect of maldng applicable the prin- 
ciples laid down in Section 6 of the Gene- 
ral Clauses Act, so that a legal proceed- 
ing could be instituted even after the re- 
peal of die Act in respect of an offence 
committed during the time when the Act 
was in force. As we have indicated ear- 
lier, the notification of the Ministry of 
Home Affairs omitting Rule 132-A of the 
D. I. Rs. did not make any such provi- 
sion similar to that contained in Section 6 
of the General Glauses Act. Consequent- 
ly, it is clear that, after the omission of 
Rule 132A of the D. I. Rs., no prosecu- 
tion could be instituted even in respect of 
an act which was an offence when that 
Rule was in force. 

17. In this connection, Mr. Desai 
pointed out to us that, simultaneously with 
the omission of R. 132-A of the D. I. Rs., 
Section 4 (1) of the Act was amended so 


as to bring the prohibition contained in 
Rule 132A (2) under Section 4 (1) of the 
Act. He xuged that, from this simulta- 
neous action taken, it should be presumed 
that there was no intention of the Legis- 
lature that acts, which were offences 
punishable under R. 132A of the D. I. Rs., 
should go impunished after the omission 
of that rule. It, however, appears that 
when Section 4 (1) of the Act was amend- 
ed, the Legislature did not make any pro- 
vision that an offence previously commit- 
ted imder Rule 132A of the D. I. Rs., 
would continue to remain punishable as 
an offence of contravention of Section 4 
(1) of the Act, nor was any provision 
made permitting operation of Rule 132A 
itself so as to permit institution of prose- 
cutions in respect of such offences. The 
consequence is that the present complaint 
is incompetent even in respect of the 
offence under Rule 132A (4). This is the 
reason why we hold that this was an ap- 
propriate case where the High Court 
should have allowed the applications 
under Section 561-A of the Code of Cri- 
minal Procedure and should have quash- 
ed the proceedings on this complaint. 

18, Consequently, as already directed 
by our short Order dated 2nd May, 1969, 
the appeals are allowed, the order of the 
High Court rejecting the applications 
under Section 561A of the Code of Cri- 
minal Procedure is set aside, and the pro- 
ceedings for the prosecution of the appel- 
lants are quashed 

Appeals allowed. 
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another did not create a charge on pro- 
perty in favour of the creditor — A. S. 
No. 502 of 1961, D/- 23-11-1964 (Ker), 
Eeversed. 

For creating a charge on inunovable 
property no particular form of words is 
needed: by adequate words intention may 
be expressed to make property or a fund 
belonging to a person charged for pay- 
ment of a debt mentioned in the deed. 
But in order that a charge may be creat- 
ed, there, must be evidence of intention 
disclosed by the deed that a specified 
property or fund belonging to a person 
was intended to be made liable to satisfy 
the debt due by him, (Para 7) 

Bank A had on overdraft accoimt with 
Bank B. Father of the Manager, of Bank 
A had executed from time to time letters 
of guarantee in favour of the Bank B 
agreeing to pay amounts due by Bank A 
under the overdraft arrangement On 
filing suit by Bank B against Bank A, its 
Manager and his father. 

Held on interpretation of the clauses 
of the letter of guarantee, that it was not 
intended to create a charge on properties 
to which the letters of guarantee related, 
in favoiu of the Bank A for the amoimt 
which may fall due under the letter of 
guarantee. The letter of guarantee creat- 
ed merely a personal obligation. The 
recitals of the deed did not evidence any 
intention of the father to create a charge 
in favoxu of Bank A, they merely set out 
an arrangement between the father and 
the members of his family that the liabi- 
lity xmder the letter of guarantee, if and 
when it arises, will be satisfied by his 
son out of the property allotted to him 
under the deed. The covenant was in- 
tended to confer a right of indemnity 
upon other members of the family, if the 
Bank B enforced the liability against 
them, and created no charge in favour 
of the Bank. The father had no inten- 
tion to create a charge or to encumber 
any of the properties for the debt which 
may become due to the Bank. A. S. No. 
502 of 1961, D/r 23-11-1964 (Ker.), Rever- 
sed; AIR 1932 Mad 457, Approved, 

(Paras 7, 8) 

(B) Contract Act (1872), Section 2 (d) 
i — Suit by strangers to contract — When 
maintenable — Specific Relief Act (1877), 
Section 23. 

A person not a parly to a contract, 
cannot, subject to certain well recognised 
exceptions, enforce the terms of the con- 
tract: the recognised exceptions are that 
beneficiaries under the terms of the con- 


tract or where the contract is a part of 
the family arrangement- may enforce the 
covenant (Case law discussed.) 

(Para 9) 

Where a Bank in whose favour letter 
of guarantee was executed, does not claim 
that it was a beneficiary tmder the terms 
of contract and the Bank was not a party, 
the Bank could not enforce the charge 
created by the letter of guarantee on the 
property of the executioner, even if there 
was an intention to create a charge, 

(Para 10) 

Cases Referred : Chronological Paras 
(1932) AIR 1932 Mad 457 (V 19) = 


ILR 55 Mad 436, Akella Surya- 
narayana Rao v. Dwarapudi 
Basiviraddi 8 

(1928) AIR 1928 Cal 518 (V 15) = 

ILR 55 Cal 1315, Krishna Lai 
Sadhu V. Pramila Bala Dosi 9 

(1915) 1915 AC 847 = 113 LT 386, 
Dunlop Pnemnatic Tyre Go. v. 
Selfridge and Co, 9 

(1911) 39 Ind App 7 = ILR 34 AH 
63, Jamna Das v. Ram Autar 9 

(1910) 37 Ind App 152 = ILR 32 
All 410, Khwaja Muhammad Khan 
V. Husaini Begam 9 


Mr. S. V, Gupte, Senior Advocate (M/s. 
Anantha Krishna Iyer, S, Balakrishnan 
and R. Thiagarajan, Advocates, with him), 
for Appellant; Mr. H. R, Gokhale, Senior 
Advocate (J. S. Arora, Advocate and Mr. 
K. Baldev Mehta, Advocate, for M/s. 
Anand, Dasgupta and Sagar with him), 
for Respondent. 

The following Judgment of the Court 
was delivered by 

SHAH, Actg. C. J.; The High Land Bank 
Kottayam of which the appellant M. C. 
Chacko was the Manager, had an over- 
draft account with the Kottayam Bank. 
K. C, Chacko, father of the appellant, 
had executed from time to time letters of 
guarantee in favour of the Kottayam 
Bank agreeing to pay the amounts due 
by the High Land Bank under the over- 
draft arrangement. By the last letter of 
guarantee dated 22nd January 1953 K. G. 
Chacko agreed to hold himself liable for 
the amounts due by the High Land Bank 
to the Kottayam Bank on the overdraft 
arrangement subject to a limit of Rupees 
20 , 000 . 

2. The Kottayam Banlc Ltd. filed a 
suit in the court of the Subordinate Judge 
of Kottayam against the Hi^ Land Bank 
for a decree for the amoimt due in the 
account. To this suit were also implead- 
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ed K. C. Chacko, the guarantor, M. G. 
Chacko Manager of the High Land Bank, 
and M. G. Joseph, Kuriakose Annamma 
and Chinnamma, the last three being the 
son, daughter and wife respectively of 
K. C. Chacko. Against the High Land 
Bank the claim was made on the footing 
of the overdraft account: against K. G. 
Chacko on the letter of guarantee and 
against M. C. Chacko, his brother, his 
sister and his mother as universal donees 
of the property- of K. C. Chacko under 
a deed dated June 21, 1951 under which, 
it was claimed a charge was created on the 
properties to which the deed related and 
against M. C. Chacko, also on the claim 
that he had personally agreed to pay the 
amount due by the High Land Bank. 
During the pendency of the suit, K. C. 
Chacko died and the suit was prosecuted 
against his widow, daughter and sons who 
were described also as his legal represen- 
tatives. 

3. The trial corurt decreed the suit 
against the Hi^ Land Bank and also 
against M. C. Chacko, limited to the pro- 
perty received by him from his father 
under the deed dated Jime 21, 1951. The 
claim of the Kottayam Bank to enforce 
the liability under the letter of guarantee 

E ersonally against K. C. Chacko was held 
arred by the law of limitation and on 
that accoimt not enforceable against his 
heirs and legal representatiyes. The 
Court also rejected the claim that M. C. 
Chacko had personally agreed to pay the 
amount due under the overdraft arrange- 
ment. 

4. In appeal to the High Court by 
M. G. Chacko the decree passed by the 
trial court was confirmed and the cross- 
objections filed by the State Bank of 
Travancore with which the Kottayam 
Bank was merged claiming that M. C. 
Chacko was personally liable were dis- 
missed. ■ This appeal with special leave 
is preferred by M. C. Chacko against the 
decree of the Hi^ Court. 

5. Two questions arise in this appeal: 
(1) whether under Ex. D-1 a charge is 
created in favour of the Kottayam Bank 
to satisfy the debt arising trader the letter 
of guarantee and (2) whether the charge 
assuming that a charge arises is enforce- 
able by the Bank when it was not a party 
to the deed Ex. D-1. 

6. Ex. D-1 is called a deed of parti- 
tion; in truth it is a deed whereby K. G. 
Chacko gave the properties described in 
the Schedule A to M. C. Chacko and 
other properties described in Schs. B to F 


to M. C. Chacko: M. G. Joseph, Annamma 
and Chirmamma. In paragraph 17 it is 
recited; 

"I have no debts whatsoever. If in 
pursuance of the letter given by me to 
the Kottayam Bank at the request of my 
eldest son, Chacko, for the purpose of the 
Hi^ Land Bank Ltd., Kottayam, of which 
he is the Mana^g Director, any amount 
is due and pay^le to the Kottayam Bank, 
that amount is to be paid from the Hi^ 
Land Bank by my son, Chacko. If the 
same is not so done and any amount be- 
comes payable (by me) as per my letter, 
for that my eldest son, Chacko and the 
properties in Schedule A alone will be 
answerable for that amoimt.” 

The other paragraphs wliich deal with 
the properties in Schedule A may also 
be referred to. Paragraph 10 of the deed 
recited: 

'The donees of the properties included 
in A, B and C schedules are, as from this 
date, to be in possession of their respec- 
tive properties and to get mutation of 
registry in their names, pay land reve- 
nue and enjoy the income save that jBrom 
coconut trees.” 

By paragraph 12 it was declared that not- 
withstanding the deed of partition, K. C. 
Chacko will take the income from the 
coconut trees standing on the properties 
included in Schedules A, B, C and F till 
his death and that the donees of the 
properties will take and enjoy the income 
from the coconut trees in their respec- 
tive properties after his death. In para- 
graph 13 it was recited that: 

“As it is decided that Chinnamma. . . .• 
should receive and have for her main- 
tenance the rent of the building in Item 7 
in the A schedule, as well as the rent 
of the building in Item 18 of the B sche- 
dule, she is to be in possession of these 
buildings as Bom this date and is to let 
them out and enjoy the rent. The res- 
pective donees have possession and 
enjoyment after her death. Chinnamma 
is to have full rights and libert}”^ to reside 
in any of the houses included in A, B 
or C schedule and so long as she so re- 
sides in any of the houses, the donee 
of the respective house is to meet all 
her e^enses. The rent collected by 
Chinnamma from the buildings given pos- 
session of to her is to be utilised by her ^ 
for her private e^enses as she pleases.” ^ 

In our judgment the various covenants 
in the deed were intended to incorporate 
an arrangement binding between the 
members of the family for satisfaction of 


X 
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the debt, if any, arising under the letter 


of guarantee. 

7. We are unable to agree with the 
Hi^ Court that by CL 17 of the deed it 
was intended to create a charge in favour 
of the Kottayam Bank for the amount 
which may fall due under the letter of 

V guarantee. Ihe letter of i^arantee creat- 
' ed merely a personal obligation. The 

deed Ex. D-1 was executed before the 
last letter of guarantee dated January 22, 
1953. By CL 17 of Ex. D-1 it is nierely 
directed that the liability if any arising 
under the letter of guarantee, shall be 
satisfied by M. C. Chacko and not by 
the donor, his son M. C. Joseph, bis 
dflngh ter Annamma and his wife Chinna- 
mma. The reason for the provision in 
the deed is clear. M. C. Chacko was the 
Managing Director of the High Land 
Bank Ltd. and it was at the instance of 
M. C. Chacko that the letters of guarantee 
were executed by the donor. For creat- 
ing a charge on immovable property no 
particular form of words is needed: by 
adequate words intention may be expres- 
sed to make property or a hmd belong- 
ing to a person charged for payment of 
a debt mentioned in the deed. But in 
order that a charge may be created, there 
; must be evidence of intention disclosed 

V by the deed that a specified property or 
fund belonging to a person was intend- 
ed to be made liable to satisfy the debt 
due by him. The recitals in Clause 17 
of the deed do not evidence any inten- 
tion of the donor to create a charge in 
favour of the Kottayam Bank, they mere- 
ly set out an arrangement between the 
donor and the members of his family 
that the liability under the letter of gua- 
rantee, if and when it arises, will be satis- 
fied by M. C. Chacko out of the pro- 
perty dotted to him under the deed. 

8. The debt which M. C. Chacko was 
directed by the deed to satisfy was not 
in any sense a “family debt”. It was 
a debt of K. C. Chacko; and K. C. Chacko 
was personally liable to pay that debt 
After his death his sons, his daughter 
and his widow would be liable to satisfy 
the debt out of his estate in their hands. 
From the recitals in the deed Ext D-1 
an intention to convert a personal debt 
into a secured debt in favour of the Bank, 
a third person, cannot be inferred. In 
Akella Suryanarayana Rao v. Dwarapudi 
Basiviraddi, ILR 55 Mad 436 = {AIR 
1932 Mad 457) the Madras High Court 
in construing a deed of partition of joint 
femily property pmsuant to a compro- 


mise decree, held that properties allot- 
ted to certain branches to which were 
also “allotted certain debts” with a stipu- 
lation that until the debts were fuUy dis- 
charged the properties allotted to the 
shares of the respective persons shall be 
liable in the first instance, were not sub- 
ject to a charge in favour of the credi- 
tors. The Court held that the covenant 
in &e partition deed resulted in a con- 
tract of indemnity, and not a charge. In 
the present case also the covenant that 
M. C. Chacko will either personally or 
out of the properties given to him satisfy 
the debt is intended to confer a right of 
inderam'ty upon other members of the 
family, if the Kottayam Bank enforced 
the haljility against them, and created no 
charge in favour of the Bank Clauses 12 
and 13 of the deed support that view. 
By Clause 12 the right to the coconut 
trees standing in the properties included 
in Schedules A, B, C and F is reserved 
to K. C. Chacko. Similarly Chinnamma, 
wife of El. C. Chacko, is permitted during 
her lifetime to occupy the houses in the 
roperb'es described in the three sche- 
ules and to recover the income and to 
utilize the same for herself. It is dear 
that El C. Chacko had no intention to 
create a charge or to encumber any of 
the properties for the debt which may 
become due to the Bank 

9. The Kottayam Bank not being a 
party to the deed was not bound by the 
covenants in the deed, nor could it en- 
force the covenants. It is settled law 
that a person not a party to a contract 
cannot subject to certain well recognised 
exceptions, enforce the terms of the con- 
tract: the recognised exceptions are that 
benefidaries under the terms of the con- 
tract or where the contract is a part of 
the family arrangement may enforce the 
covenant In Krishna Lai Sadhu v. Pra- 
mila Bala Dosi, ILR 55 Cal 1315 = (AIR 
1928 Cal 518) Ranl^, C. J. observed: 

“Clause (d) of Section 2 of the Contract 
Act widens the definition of 'considera- 
tion' so as to enable a party to a contract 
to enforce the same in India in certain 
cases in which the Engh'sh Law would 
regard that party as the recipient of a 
purely voluntary promise and would re- 
fuse to him a right of action on the 

f roxmd of nudum pactum. Not only, 
owever, is there nothing in Section 2 to 
encourage the idea that contracts can be 
enforced by a. person who is not a party 
to the contract but this notion is rigidly 
exduded by the definition of promisor’ 
and 'promisee.” 
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Under tihe EngLish Common Law only a 
person who is a party to a contrac± can 
sue on it and that the law knows noth- 
ing of a right gained by a third party 
arising out of a contract: Dunlop Pneu- 
matic Tyre Co. v. Selfiridge and Co., 1915 
AC 847. It has however neen recognised 
that where a trust is created by a con- 
tract, a beneficiary may enforce &e rights 
which the trust so created has given him. 
The basis of that rule is that though he 
is not a party to the contract his rights 
are equitable and not contractual. The 
Judicial Committee applied that rule to an 
Indian case Khwaja Muhammad Ehan v. 
Husaini Begam, (1910) 37 lad App 152. 
In a later case Jamna Das v. Ram Autar, 
(1911) 89 Ind App 7 the Judicial Com- 
mittee pointed out that the purchasers 
contract to pay off a mortgage debt could 
not be enforced by the mortgagee who 
was not a party to the contract. It must 
therefore be taken as well settled that 
except in the case of a beneficiary xmder 
a trust created by a contract or in the 
case of a family arrangement, no right 
may be enforced by a person who is not 
a party to the contract 

10. Even if it be granted that there 
was an intention to create a charge," the 
Kottayam Bank not being a party to the 
deed enforce the charge only if it was 
a beneficiary under the terms of the con- 
tract, and it is not claimed that the Bank 
was a beneficiary under the deed Ex. D-1. 
The suit against M. G. Chacko must 
therefore be dismissed. 

11. The decree passed fty the 
Court is modified and it is declared that 
M. C. Chacko is not personally liable for 
the debt due under the letter of gua- 
rantee executed by El C. Chacko, nor axe 
the properties in Schedule A allotted to 
M. C. Chacko under the deed dated June 
21, 1951 liable to satisfy the debt due to 
the Kottayam Bank under the letter of 
guarantee. 

12. Having regard to the circum- 
stances of the case and specially that a 
concession that persons not parties to a 
contract may enforce the benefit re- 
served to them under the contract, was 
made before the High Court, we direct 
diat the parties to this appeal will bear 
their respective costs throughout. 

Order accordingly. 
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AIR 1970 SUPREME COURT 508 
(V 57 C 111) 

(From: Madras)* 

J. C. SHAH AND^G. K. MTITER, JJ. 

T. G. Venkataraman etc.. Appellants v. 
The State of Madras and another, eta. 
Respondents. 

Civil Appeals Nos. 281, 284, 863, 883 
to 393 and 513 to 567 of 1969, D/- 17-7- 
1969. 

Sales Tax — Madras General Sales Tax 
Act (1 of 1959), Sections 59 (1), 17 (1) — 
Notifications under — Imposing tax on: 
sale of "Cane jaggery” and exempting that 
of "palm jaggery” from liability to tax — « 
No unlawful discrimination practised 
Imposition of tax on sde of cane jaggery 
did not affect freedom of trade within 
Article 301 of Constitution — Act held 
not open to chaUenge on plea of colour- 
able exercise of power — Constitution of 
India, Articles 14, 301, 246. 

Turnover from sale of jaggery — cane or 
palm — was subject to tax under S. 3 (1) 
of the Madras Act 9 of 1939 at three 
pies per rupee. Transactions of sale of 
“palm jaggery” were exempt partially 
from sales tax from 28-2-1955 and wholly 
from 1-4-1956, and transactions of sale 
of “cane jaggery^ were exempt from 1-4- 

1958. On 1-^1959 transactions of sale of 
"sugar including jaggery and gur” were 
exempt from liability to pay tax rmder 
the Madras General Sales Tax Act 1 of 

1959. The exemption applied to all tran- 
sactions of sale of “cane jaggery” and 
"palm jaggery”. In consequence of the 
two notifications dated 80-12-1967 under 
Section 59 (1) and Section 17 (1) of 
Madras Act 1 of 1959 turnover from tran- 
sactions of sale of “cane jaggery” and 
was till then exempt from tax became 
Rable to tax under Section 3 of the 
Madras Act 1 of 1959 whereas sale of 
“palm jaggery” remained exempt from 
liability to pay sales tax. The notifica- 
tion under Section 59 (1) issued in exer- 
cise of executive authority received legis- 
lative sanction by Madras Act 2 of 1968. 
The dealers carrying on business in cane 
jaggery filed writ petitions in High Comi: 
challenging levy of tax thereon. The peti- 
tions were rejected. On appeals to 
Supreme CoTurt: — 

Held (1) that “cane jaggery” and “palm 
jaggery” not being commodities of the 

'’(Writ Petns. Nos. 1669 etc. of 1968, D/- 

6-12-1968— Mad.) 
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same dass in imposing liability to tax on 
transactions of sme of 'cane jaggery” and 
exempting “palm jaggery”, no imlawful 
discrimination denymg the guarantee of 
equal protection was practised. 

(Para 14) 

(2) that the tax imposed on transactions 
of sale of “cane jagger^ did not affect 
the freedom of trade within the meaning 
of Artide 301. AIR 1969 SC 147, Foil. 

(Para 15) 

(3) that it could not be contended that 
the Act which imposes tax on “cane jag- 
gen^ and the notification which exempts 

palm jaggery” from liability to tax im- 
poses a colourable exercise of authority. 
If the Legislature had the power to im- 
pose the tax, its authority was not open 
to challenge on a plea of colourable exer- 
cise of power. AIR 1953 SC 375, Foil. 

(Para 16) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1094 (V 56) =- 


C. As. Nos. 2436 and 2437 of 
1966, D/- 26-2-1969, N. Venu- 
gopda Ravi Verma Rajah v. 

Union of India 13 

969) AIR 1969 SC 147 (V 56) = 

1968-3 SCR 734, State of Madras 
V. N. K Nataraja Mudali 15 

955) AIR 1955 SC 661 (V 42) = 

1955-2 SCR 603, Bengal Immunity 
Co. V. State of Bihar 5 

953) AIR 1953 SC 375 (V 40) = 

1954 SCR 1, K C. Gajapati 
Narayan Deo v. State of Orissa 16 


In C. As. Nos. 281 and 863 of 1969: — 
M/s. M. S. Sethu and A V. Y. Nair, 
Advocates, for Appellants. 

In C. A No. 284 of 1969:— 

M/s. M. S. Sethu and P. Parameshwara 
Rao, Advocates, for Appellant. 

In C. A No. 383 of 1969:— 

Mr. H. R. Gokhale, Senior Advocate 
(Mr. K. Jayaram, Advocate with him), for 
Appellant. 

In C. As. Nos. 884 to 393 and 513 to 
567 of 1969:— 

M/s. K. Jayaram and T. S. Vishwanatha 
Rao, Advocates, for Appellants. 

In C. A. No. 281 of 1969:— 

Mr. S. V. Gupte, Senior Advocate (M/s. 
S. Mohan and A. V. Rangam, Advocates 
with him), for Respondent; 

In C. As. Nos. 284, 363, 383 to 393 and 
513 to 567 of 1969:— 

M/s. S. Mohan and A. V. Rangam, 
Advocates, for Respondents. 
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The foUowing Judgment of the Com± 
was delivered by 

SHAH, J.: At the conclusion, of the 
hearing of these appeals on April 23, 1969, 
we announced that “the appeals are dis- 
missed with costs; reasons in support of 
the order will be delivered thereafter”. 
We proceed to record the reasons in sup- 
port of the order. 

2. The appellants carry on business as 
dealers in “cmie jaggery” in the State of 
Tamil Nadu. As a resrdt of certain legis- 
lative and executive measures, transac- 
tions of sale in “cane jaggery” were made 
liable as from January 1, 1968 to tax 
under the Madras General Sales Tax Act, 
1959, and transactions of sale in “palm 
jaggery” remained exempt from sales tax. 
The appellants filed petitions in the High 
Court of Madras ch^enging the validity 
of the levy of tax on “cane jaggery”, on 
three mounds: 

(1) that the levy of tax on turnover 
from sale of “cane jaggery” was discri- 
minatory and violated me equality clause 
of the Constitution; 

(2) that the levy of tax imposes a res- 
triction on trade and commerce contraiy 
to the provisions of Part XIH of the Con- 
stitution; and 

(3) there is excessive delegation of legis- 
lative authority to the executive and on 
that account the levy of tax pursuant to 
an order made in exercise of the powers 
under Section 59 of the Madras General 
Sales Tax Act 1 of 1959 on “cane jaggery” 
is invalid. 

The Higji Court rejected all the conten- 
tions. 

3. Counsel for the appellants have in 
these appeals urged the first two grounds 
and have in addition submitted that in 
levying tax on turnover from sale of 
“cane jaggery” legislative power has been 
colourably exercised. The argument that 
there was excessive delegation to the exe- 
cutive of the legislative power was aban- 
doned before the Court, because the 
State of Madras has enacted Act U of 
1968 authorising levy of tax on sale of 
jaggery by amending Sch. HI to Madras 
Act 1 of 1959. 

4. Turnover from sale of jaggery— > 
cane or palm — ^was subject to tax under 

S. 3 (1) of the Madras Act IX of 1939 
at three pies per rupee. By G. O. 651 
dated February 28, 1955 and G. O. 2780 
dated September 7, 1955 all sales of 
“pahn jaggerf’ effected through Co-ope- 
rative Societies and the Palm Gur Fede- 
ration were exempted from tax. By an- 
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other G. O. No. 1605 dated April 19, 
1956, all transactions of sale in “pmm jag- 
gery” were exempted from sales tax with 
effect from April 1, 1956. Transactions 
of sale in “cane jaggery” therefore conti- 
nued to remain liable to tax whereas sales 
of “palm jaggery” enjoyed the benefit of 
exemption from tax. 

5. After the judgment of this Court 
in Bengal Immunity Co. Ltd, v. State of 
Bihar, 1955-2 SCR 603 = (AIR 1955 SC 
661) the Parliament amended Article 286 
and Entry 54 in List 11 of the Seventh 
Schedule and added a new Entry 92A 
in List I in the Seventh Schedule by the 
Constitution (Sixth Amendment) Act. In 
exercise of the power under Entry 92A, 
List I the Parliament enacted the Central 
Sales Tax Act 74 of 1956. By Ch. IV of 
that Act the power reserved under the 
amended Article 286, Clause (3) was exer- 
cised by the Parliament, and certain 
classes of goods were declared to be of 
“Special importance in inter-State trade 
or commerce”. By Section 15 certain 
modifications were declared in State Acts 
relating to the levy of taxes on sales and 
purchases of declared goods. However 
in the list of goods of “special importance 
in inter-State trade or commerce* gur or 
jaggery was when the Act was enacted, 
not included. 

6. The Parliament then enacted the 
Additional Duties of Excise (Goods of 
Special Importance) Act, 1957 (Act 58 of 
1957). Section 3 of that Act authorised 
the le\^ and collection of additional 
duties in respect of several classes of 
goods including “sugar”. By Section 4 
it was provided that during each financial 
year, there shall be paid out of the Con- 
solidated Fund of India to the States in 
accordance with the provisions of the 
second schedule, such sums, representing 
a part of the net proceeds of the addi- 
tional duties levied and collected during 
that financial year, as are specified in that 
Schedule. It was enacted oy the proviso 
to Clause (2) of the Schedule that if 
during that feancial year is levied and 
collected in any State specified in the 
Table a tax on the sale or purchase of 
sugar by or tmder any law of that State, 
no sums shall be payable to that State 
under sub-clause (ii) or sub-clause (iii) of 
clause (b) in respect of that -financial year, 
unless the Central Government by. special 
order otherwise directs. • The expression 
‘sugar’ was defined in Section 2 (c) as 
having the sainemieaning as it has in the 
First Schedule to the Central Excises and 
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Salt Act, 1944. The Governor of Madras 
issued Ordinance 1 of 1957 directing that 
transactions of sale of “cane jaggery” be 
liable to a single point tax at 5 per cent, 
with effect from April 1, 1957. By virtue 
of the Central Sales Tax Act, 1956, as 
amended by Act 31 of 1958 “sugar” as 
defined in Item No, 8 of the First Sche- 
dule to the Central Excises and Salt Act 
1944 was declared a commodity essential 
to tlie life of the community and tax 
could thereafter be levied on “sugar” at 
the rate of 2 per cent only. But in view 
of the definition contained in the Central 
Excises and Salt Act, 1944, there was some 
doubt whether the expression ‘sugar’ in- 
cluded gur. The State of Madras being 
apparently of the opinion that “palm jag- 
gery” and "cane jaggery” were subject 
to the provisions of the Additional Excise 
Act 58 of 1957, issued on April 15, 1958, 
G. O. No. 1457 exempting all sales of 
“cane jaggery” from tax with effect from 
April 1, 1958. Transactions of sale of 
‘Talm jaggery” were therefore exempt 
partially from sales tax from February 
28, 1955 and wholly from April 1, 1956, 
and transactions of sale of “cane jaggery” 
were exempt from tax from April 1, 1958. 

7. The State Legislature enacted the 
Madras General Sales Tax Act 1 of 1959 
with effect from April 1, 1959. By Sec- 
tion 3 every dealer whose total turnover 
was not less than Rs. 10,000 became liable 
to pay tax for each year at &e rate of 
2 per cent of his taxable turnover. By 
Section 8 it was provided that subject to 
such restrictions and conditions as may 
be prescribed, a dealer who deals in goods 
specified in the Third Schedule shall not 
be liable to pay any tax under the Act 
in respect of such goods. Item 5 in the 
Third Schedule .was “sugar including jag- 
gery and gur”. Section 17 of that Act 
authorised tlie State Government by noti- 
fication to exempt or to make reduction 
in rate in respect of any tax payable 
under the Act on the sale or purchase of 
any specified goods or class of goods at 
all points or specified points in respect 
of sales by successive dealers or by any 
specified class of dealers in respect of 
the whole or any part of their turnover. 
By Section 59 (1) of the Act the State 
Government was authorised by notifica- 
tion, to alter, add or cancel any of the 
Schedules. 

8. On April 1, 1959 transactions of sale 
-of “sugar including jaggery and gur” 
were exempt from liability to pay tax 
xmder the Madras General Sales Tax Act 
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1 of 1959. The exemptioii applied to all 
transactions of sale of "cane jaggery” and 
“palm jaggery”. On September 10, 1965 
the Government of India ad\nsed the 
State Government that ^‘Jaggery” was not 
included in the expression ‘sugar in the 
Additional Duties of Excise Act 58 of 
1957. The State of Madras in exercise 
of ihe power under sub-section (1) of Sec- 
tion 59 of the Madras General Sales Tax 
Act, issued G. O. 2261 dated December 
80, 1967, that: 

Tn the said (Third) Schedule in Item 5, 
for the word ‘including’ the words ‘but 
not including’ shall be substituted.” 

The State simultaneously issued another 
notification that — 

‘Tn exercise of powers conferred by 
Section 17 (1) of the Madras Generm 
Sales Tax Act, 1959, the Governor of 
Madras manted exemption in respect of 
tax payable under the Act on all sales 
of palm jaggery.” 

In consequence of the two notifications 
turnover from transactions of sale of 
“cane jaggery” which was till then ex- 
empt from tax became liable to tax imder 
Section 3 of the Madras Act 1 of 1959 
whereas sale of “palm jaggery” remain- 
ed exempt from liability to pay sales tax. 

9. In support of the plea that the 
State had practised xmlawful discrimina- 
tion between sales of “palm jaggery” and 
“cane jaggery” it was urged that “cane 
jaggery” and “pahn jaggery” which were 
identical commodities and were treated 
similarly under the successive Sales Tax 
Acts of the State for many years past 
were without any rational nexus with the 
object sought to be served by the Madras 
General Sales Tax Act^ 1959, differently 
treated and on that account the notifica- 
tion issued under Section 59 sub-sec. (1) 
which modifies the Third Schedule is 
ultra vires. 

10. It may be recalled that the noti- 
fication rmder Section 59 (1) which was 
issued in exercise of executive authority 
has received legislative sanction by 
Madras Act 2 of 1968. Amendment in 
the Third Schedule now flows from the 
exercise of legislative authority and not 
executive authority. 

11. Since Section 8 read \vith the 
Third Schedule as amended by Madras 
Act 2 of 1968 exempts only “sugar” from 
liability to tax sales of jaggery, cane and 
palm, now fall within the charging sec- 
tion. But the Government Madras 
have in exercise of power under Sec. 17 
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of Act 1 of 1959 exempted transactions 
of sale of “palm jaggery” from tax. It 
is true that between April 1, 1958 and 
October 31, 1967 transactions of sale of 
“cane jaggery” and “pahn jaggery” were 
exempt from liability to pay sales tax 
tmder the Madras General Sales Tax Acts 
of 1939 and 1959, but it cannot be infer- 
red therefrom that the legislature treat- 
ed "palm jaggery” and "cane jaggery” as 
the “same commodity”. For nearly three 
years before April 1, 1958 sales of “palm 
jaggery” were exempt from tax but sales 
of ^‘cane jaggery” were not 

12. The evidence on the record dear- 
ly shows that “cane jaggery” and “palm 
jaggery” are commercially different com- 
modities. “Cane jaggery” is ^ produced 
from the juice of sugarcane; “palm jag- 
gery” is produced from the juice of the 
palm tree. Mr. Raghupathy, Deputy 
Secretary to the Government of Madras 
(Commercial Taxes) has stated in his af- 
fidavit that “palm jaggery” industry comes 
tmder the purview of Hiadi and Village 
Industries Board and is one of ihe cottage 
industries which gives emplojanent main- 
ly to poor tappers. The tappers, accord- 
ing to Mr. Raghupathy, collect “neera” 
from palm and other trees and prepare 
jaggery by die traditional mediod of 
boiling "neera” in their huts and produce 
jaggerj'^ without the aid of any machi- 
nery. Production of “palm jaggery” in 
the State compared to “cane jaggery” is 
small. The price of “palm jaggery” and 
“cane jaggery” differ widely and appar- 
ently ‘pahn jaggery” and “cane jaggery” 
are consumed by different sections of the 
community. It is clear that the method 
of production of "palm jaggery” and “cane 
jaggery” are different; they reach the 
consumers through different channels of 
distribution; the prices at which they are 
sold differ and they are consumed by 
different sections of the community. 

13. In a recent judgment N. Venu- 
gopala Ravi Varma Rajah v. Uiu'on of 
India, G. As. Nos. 2436 and 2437 of 1966, 
D/- 26-2-1969 = (reported in AIR 1969 
SC 1094) this Comt observed: 

“ tax laws are aimed at dealing 

with complex problems of infinite variety 
necessitating adjustment of several dis- 
parate elements. The Courts accordingly 
admit, subject to adherence to the funda- 
mental principles of the doctrine of equa- 
lity, a larger play to legislative discretion 
in the matter of classification. The power 
to classify may be exercised so as to ad- 
just the system of taxation in all proper 
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and reasonable ways: tbe Legislature may 
select persons, properties, transactions and 
objects and apply different methods and 
even rates for tax, if the Legislature does 
so reasonably. « « « if classifica- 

tion is rational, the Legislature is free to 
choose objects of taxation, impose dif- 
ferent rates, exempt classes of property 
from taxation, subject different classes of 
property to tax in different ways and ad- 
opt different modes of assessment. A 
taxing statute may contravene Art. 14 of 
the Constitution if it seeks to impose on 
the same class of property, persons, tran- 
sactions or occupations similarly situate 
incidence of taxation, which lea^ to ob- 
vious inequality.” 

It was also said by the Court that: 

“It is for the Legislature to determine 
the objects on which tax shall be levied, 
and the rates thereof. The Courts will 
not strike down an Act as denying the 
equal protection merely because other 
objects could have been, but are not, 
taxed by the Legislature.” 

14 We are accordingly of the view 
that “cane jaggery” and “palm jag- 
gery” are not commodities of the 
same dass, and in any event in 
imposing liability to tax on transactions 
of sale of “cane jaggery” and exempting 
“p alm jaggery”, no unlawful discrimina- 
tion denying the guarantee of equal pro-, 
tection was practised. 

15. No serious argument was advan- 
ced in support of the plea that the free- 
dom of t rade and commerce guaranteed 
by Part X 1 1 1 of the Constitution is in- 
fringed by the imposition of tax on “cane 
jaggery”. Freedom of trade, commerce 
and intercourse guaranteed by Art. 301 
of the Constitution is protected against 
taxing statutes as well as other statutes, 
but by imposition of tax on transactions 
of sale of “cane jaggery” no restriction 
on the freedom of trade or commerce 
or in the course of trade vith or within 
the State is imposed. The tax imposed 
on transactions of sale of “cane jaggery” 
does not affect the freedom of trade wilb- 
in the meaning of Article SOI. As ob- 
served by this Court in State of Madras 
V. N. KL Nataraja Mudali, AIR 1969 SG 
147 “a tax may in certain cases directly 
and immediately restrict dr hamper the 
free flow of trade, but every imposition 
of tax does not do so.” 

16. There is no substance in the con- 
tention that the Act which imposes tax 
on “cane jaggery” and the notification 


which exempts "paLn jaggery” from lia- 
bffiiy to tax imposes a colourable exer- 
cise of authority. If the Legislature has 
the power to impose the tax, its autho- 
rity is not open to challenge on a plea 
of colourable exercise of power: K. G. 
Gajapati Narayan Deo v. State of Orissa, 
1954 SCR 1 = (AIR 1933 SG 375). 

17. There vrill be one hearing fee. 

Appeals dismissed. 
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(From: Labour Court, Meerut)® 

J. M. SHELAT AND G. A. 

VAIDIALINGAM, JJ. 

Agra Electric Supply Go. Ltd., Appel- 
lant V. Sri Alladin and others. Respon- 
dents. 

Civil Appeal No. 2483 of 1968, D/- 12- 
8-1969. 

(A) Industrial Employment (Standing 
Orders) Act (1946), Sections 5 and 3 — 
Agra Electric Supply Go. Ltd., Standing 
Orders, Order 32 — Object of Act is to 
have imiform standing orders — Standing 
Orders after certification bind all em- 
ployees presently employed as well those 
employed theremer. 

The object of the Act is to have uni- 
form standing orders providing for the 
matters enumerated in - the Schedule to 
the Act and it is not intended that there 
should be different conditions of service 
for those who are employed before and 
those employed after the standing orders 
came into force. Once the Standing 
Orders come into force, they bind all 
those presently in the employment of the 
concerned establishment as well those who 
are appointed thereafter. Thus the retire- 
ment of employees under Order 32 which 
fixed the age of superannuation at 55 
years is valid although the employees 
were appointed long before the standing 
orders were certified. AIR 1959 SG 1279, 
Dist.; AIR 1966 SG 808, Applied; (1964) 
2 L^ LJ 146 (SC), Disting; Award of 
24-7-1968 of Labour Court, Meerut in 
Case No. 92 of 1966, Reversed. 

(Para 7) 

The obligation imposed on the emplo- 
yer to have standing orders certified, the 
duty of the certifying authority to adjudi- 

®(Award D/- 24-7-1968, Labour Court, 

Meerut in Case No. 92 of 1966) 
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cate upon their fairness and reasonable- 
ness, the notice to be given to the union 
and in its absence to the representatives 
of the workmen, the right conferred on 
them to raise objections, the opportunity 
given to them of being heard before they 
are certified, the right of appeal ^d the 
right to apply for modifications given, to 
workmen individually, the obligation on 
the employer to have them published in 
such a manner that they become easily 
known to the workmen, aU these provi- 
sions abundantly show that once the 
standing orders are certified and come 
into operation, they become binding on 
the employer, and all the workmen pre- 
sently employed as also those employed 
thereafter in the establishment conducted 
by that employer. It cannot possibly be 
that such standing orders would bind only 
those who are employed after they come 
into force and not those who were em- 
ployed previously but are still in employ- 
ment when they come into force. The 
ri^t of being heard given to the imion 
or, where tliere is no union, to the re- 
presentatives of the workmen, the right 
of appeal and the right to apply for modi- 
fication given to workmen individually 
clearly indicate that they were provided 
for because the standing orders, as they 
emerge after certification, are intended to 
be binding on all worlOTen in the em- 
ployment of the establishment at the date 
when they come into force and those em- 
ployed thereafter, (Para 6) 

(B) Constitution of India, Article 136 — 
Agra Electric Supply Co, Ltd., Standing 
Orders, Orders 2 (c) and 14 — Termina- 
tion of service of probationer — It can 
be only for misconduct — Laboim Court 
finding that particular termination was 
pimitive and not simple termination of 
service — Decision will not be interfered 
with. 

It is a well settled principle of indus- 
trial adjudication that even if an impugn- 
ed order is worded in the language of a 
simple termination of service, industrial 
tribimals can look into the facts and cir- 
cumstances of the case to ascertain if it 
was passed in colourable exercise of the 
power of the management to terminate 
the service of an employee and find out 
whether it was in fact passed with a view 
V. to punish him. (Para 14) 

Stan^g Order 2 (c) provides that a 
probationer is an employee who is provi- 
sionally employed to fill a permanent 
vacancy in a post and who has not com- 
pleted the period of probation thereunder. 

1970 S. C./33 IV G— 9 
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It also lays down that the normal peri'od 
of probation shall be 6 months but the 
resident engineer has the discretion to ex- 
tend that period, the maximum period of 
probation being 12 months in all. Ordi- 
narily, this would mean that a proba- 
tioners service cannot be terminated ex- 
cept for some misconduct tmtil the ex- 
piry of the probation period, (Para 14) 
Where the Labour Court comes to a 
finding on the evidence before it that 
the real reason for passing the order of 
termination was not the ^eged unsatis- 
factory work on the part of the workman 
but Ms having unauthorisedly used the 
motor-cycle and causing damage to it, 
that the order was punitive and not a 
simple termination of service and was 
therefore in colomrable exercise of the 
power of termination the finding is clear- 
ly one of fact and meant that the Labour 
Comt rejected the evidence led by the 
management that the work of the con- 
cerned workman was found unsatis- 
factory, It is impossible to say from the 
evidence before the Labour Court that 
that finding was perverse or such as 
could not be reasonably arrived at so as 
to be interfered with in appeal by spe- 
cial leave. (Para 15) 

(C) Civil P. C. (1908), SecHon 11 — 
Award of Labour Court holding that 
Standing Orders of a Company were not 
applicable to persons employed prior to 
certification of Standing Orders — Deci- 
sion based on Supreme Court Judgment 
— Decision becoming final since special 
leave to appeal was refused — Subse- 
quent decision of Supreme Court holding 
that Standing Orders were applicable 
after certification to employees who were 
employed prior to such certification — 
Decision of Labour Court does not act as 
res judicata. (Para 10) 

Cases Referred ; Chronological Paras 
(1969) AIR 1969 SC 513 (V 56) = 
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The following Judgment of the Court 
was delivered by 

SHELATj J.; — In this appeal, by spe- 
cial leave, two questions arise: (1) whe- 
tlier standing orders govern the emplo- 
yees appointed before they are certified 
under the Industrial Employment (Stand- 
ing Orders) Act, 20 of 1946 and (2) whe- 
tlier the appellant-company was entitled 
to terminate the service of a workman ap- 
pointed as a probationer before the expiry 
of die period of probation except on the 
ground of misconduct. 

2. The first question relates to 3 work- 
men, Alladin, Ram Prasad -and Noorul 
Zaman, who were employed in 1929, 1935 
and 1937 respectively, long before the 
company’s standing orders were certified 
and brought into force in 1951 and who 
were superannuated under standing order 
32 of the said standing orders. Prior to 
1951 there were no rules or conditions of 
service prescribing the age of superan- 
nuation. Standing order 32 for the first 
time laid down 55 years as the age of 
superannuation. Relying on standing 
order 82 the company served on Ae three 
workmen notices dated December 19, 
1964, November 20, 1963 and January 27, 
1964, who had by then attained the age 
of 58, 64 and 59 years, by which the 
company retired them with effect from 
January 1, 1965, December 20, 1963 and 
March 1, 1964 respectively. The Labour 
Court, to which the dispute arising from 
the compulsory retirement was referred, 
held that the company’s standing orders 
having been certified long after these 
workmen were employed and the condi- 
tions of their employment not having pro- 
vided any age of retirement, the com- 
pany covdd not apply standing order 32 
to them, and therefore, the orders of 


superannuation were bad, and directed 
their reinstatement and payment to them 
of fheir wages from the date of retire- 
ment till the date when they would be re- 
instated. 

3. Thus, the question involved in this 
appeal is whether the company could 
retire by applying standing O. 32 to tliese 
three worlmen, who admittedly had long 
passed the age of superannuation provid- 
ed thereunder. Counsel for the company 
argued that once the standing orders are 
certified and come into operation, they 
would, subject to their modification as 
provided under the Act, bind aU work- 
men, irrespective of whether tliey were 
employed before or after they came iuto 
force, and that therefore; the Labour 
Court was in error in holding to the cont- 
rary and ordering their reinstatement. Mr. 
Kumarmangalam, on the otlier hand, 
argued (1) that the company’s action 
amounted to applying standing order 32 
retrospectively, that that was not warrant- 
ed, for, if the standing orders were in- 
tended to be so apphed, they would have 
so expressly provided, and (2) that in a 
previous reference, being Ref. 91 of 1964, 
between the appellant-company and its 
workmen, this very Labour. Court had de- 
cided that these standing orders did not 
apply to workmen previously employed, 
that an appeal was sought to be filed in 
this Coxrrt against that order but no spe- 
cial leave was granted, and tlierefore, 
that order became find. Consequently, 
the company was not entitled to reagitate 
the same question, as it was precluded 
from doing so by principles andogous to 
the principle of res judicata. 

4. The question as to whether stand- 
ing orders were retrospective in their ap- 
pHcation can obviously arise onlv if they 
do not in law bind workmen previously 
employed. Such a question can -hardly 
arise if tlie provisions of the Act show, as 
contended by coimsel for the company, 
tiiat once they are certified and come into 
force, they bind both the employer and 
aU the workmen presently employed. 

5. As observed in Shahdara (Delhi) 
Sdiaranpur Light Railway Company Ltd. 
v. Shahdara Saharanpm- Railway Work- 
er’s Union, 1969-1 Lab LJ 734= (AIR 
1969 SC 513) the Act is a beneficent piece 
of legislation, its object being to require, ' 
as its preamble and its long title lay 
down, employers in industrid establish- 
ments to define with sufficient precision 
the conditions of employment of work- 
men employed under them and to make 
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tihem known to such workmen. Before 
the passing of the Act, there was nothmg 
in law to prevent an employer having 
different contracts of employment with 
workmen employed by him with differerd 
and varying conditions of service. Such 
a state of affairs led to confusion and 
< made possible discriminatory treatment 
between employees and employees 
though all of them were appointed m the 
same premises and for the same or similar 
work. Such a position is clearly incom- 
patibie with the principles of coUective 
bargaining and renders their effectiveness 
difficult, if not impossible. To do away 
with such diversity and bargaming with 
each individual workman, the legislature 
provided by Section 3 of the Act that 
every employer of an industrial establish- 
ment must, within 6 months from the 
date of ihe. Act becoming applicable to 
his industrial establishment, submit to 
the certifying authority under the Act 
draft standing orders prepared by him for 
adoption in his industrial establishment 
providing therein for aU matters set out 
in the Schedule to the Act, and where 
model standing orders are prescribed to 
have such draft standing orders in confor- 
mity with them. The draft standing orders 
j are to be accompanied by particulars of 
' worlonen employed in the establishment 
as also the name of the union, if any, to 
which they belong. This requirement 
clearly means particulars of the work- 
men in employment at the date of the 
submission of the draft standing orders 
for certification and not those only who 
would be employed in future after certi- 
fication. Under Section 4, such draft 
orders are certifiable if they provide for 
all matters set out in the Schedule, are 
otherwise in conformity with the Act and 
are adjudicated as fair and reasonable by 
the certifying officer or the appellate au- 
thority. Section 5 requires the certify- 
ing officer to forward a copy of the draft 
standing orders to the union or in its 
absence to workmen in the prescribed 
manner with a notice requiring objections, 
if any from the workmen. After giving 
the employer and the imion or the work- 
men’s representatives an opportunity of 
being heard, the certifying officer has to 
decide whether or not any modification 
p,.' , or addition to the draft submitted by the 
employer is necessary and then certify 
the draft standing orders and send copies 
thereof and of his order in that behalf 
to the employer, the union or the repre- 
sentatives of the workmen. Section 6 
j confers the right of appeal to any person 
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aggrieved by such order to the appellate 
authority, who, by his order, can either 
confirm or amend the standing orders. 
Under Section 7 such standing orders are 
to come into operation on the expiry of 
30 days from die date on which their 
authenticated copies are sent by the cer- 
tifying officer to the parties where no ap- 
peal against these orders is filed or where 
such appeal is filed on expiry of 7 days 
from the date on which copies of the ap- 
pellate authority’s orders are sent as re- 
quired by Section 6 (2). Section 9 re- 
quires the employer to post the standing 
orders as finally certified on boards main- 
tained for that purpose at or near the en- 
trance through which the majority of 
workmen enter the industrial establish- 
ment and in all departments thereof. Sec- 
tion 10 confers the ri^t to an employer 
or any of the workmen to apply for modi- 
fication after expiry of 6 months from the 
date on which they or the last modifica- 
tion thereof came into operation. Hie 
Schedule to the Act sets out matters 
which the standing orders must provide 
for. These matters are classification of 
workmen, shift working, periods and 
hours of work, holidays, pay days, wage 
rates, conditions and procedure for apply- 
ing for grant of leave, closing and re- 
opening of sections of the industrial esta- 
blishment, temporary stoppage of work, 
liabilities and rights of the employer and 
the workmen arising therefrom, termina- 
tion of employment^ discipiinaiy action, 
penalties etc. 

6. The obligation imposed on the em- 
ployer to have standing order certified, 
the duty of the certifying authority to ad- 
judicate upon their fairness and reason- 
ableness, die notice to be given to the 
union and in its absence to the represen- 
tatives of the workmen, the right confer- 
red on them to raise objections, the op- 
portunity given to them of being heard 
before they are certified, the right of ap- 
peal and ffie right to apply for modifica- 
tions given to workmen individually, ihe 
obligation on the employer to have them 
published in such a manner that they be- 
come easily known to the workmen, all 
these provisions abundandy show that 
once the standing orders are certified and 
come into operation, they become bind- 
ing on the employer and aU the workmen 
presendy employed as also those employ- 
ed thereafter in the establishment con- 
ducted by that employer. It cannot pos- 
sibly be that such standing orders would 
bind only those who are employed after 
they come into force and not those who 


A.LIL 


516 S. C. [Pis. 6-7] Agra Elec±ric Supply Co, v. AUadin (Shelat J.) 


v?eie employed pre-vdously but are stiU in 
employment when they come into force. 
The right of being heard given to the 
union or, where there is no union, to the 
representatives of the workmen, the right 
of appeal and the right to apply for modi- 
fication given to workmen indiwduaUy 
clearly indicate that they were prowded 
for because the standing orders, as they 
emerge after certification, are intended 
to be binding on all workmen in the em- 
ployment of the establishment at the date 
when they come into force and those em- 
ployed thereafter. Surely, the union or, 
in its absence, the representatives of 
workmen, who are given ihe right to raise 
objections either to the draft standing 
orders proposed by the employer or to the 
fairness and reasonableness of their provi- 
sions, could not have been intended to 
speak for workmen to be employed there- 
after and not those whom ihey presently 
represent. Besides, if the standing orders 
were to bind onlj' those who are subse- 
quently employed, the result would be 
that there would be different conditions of 
employment for different classes of work- 
men, one set of conditions for those who 
are pre\iousIy employed and another for 
those employed subsequently, and where 
they are modified, even several sets of 
conditions of service depending upon 
whether a workman was employed before 
the standing orders are certified or after, 
whether he was employed before or after 
a modification is made to any one of 
them and would bind only a few who are 
recruited after and not the bulk of them, 
who though in employment were recruit- 
ed previously. Su^ a result could never 
have been intended by the legislature, 
for, that would render the conditions of 
ser\ice of workmen as indefinite and 
diversified, as before the enactment of 
Ae Act. 'Why does Section 3 (3) of the 
Act require the employer to give parti- 
'culais of the workmen employed by him 
at the date of his submission of the draft 
standing orders unless the object of mak- 
ing him furnish the particulars was to 
have uniformity of conditions of seivace 
and to make the standing orders binding 
on all those presently employed. That is 
why the Act also insists among other 
tilings that after they -are certified they 
must be made.known to aU'workmen by' 
posting them at or near the entrance 
through wliich they pass and in the lan- 
guage known to the majority' of them. 

7. In Guest Keen, Williams Pvt. Ltd. 
v. P, J. Sterling, 1960-1 SCR 348= (AIR 


1959 SC 1279) a wew apparently' contrary 
to the one above stated was said to have 
been taken since it was held there that it 
was unfair in that particular case to fis 
the age of superannuation of prewous em- 
ploy'ees by a subsequent standing order, 
which should apply in that matter to 
future entrants. In that view the Court 
fixed 60 y'ears as ihe age of retirement' 
for such prevuous employees although the 
standing order had provided 55 y'ears as 
the age . of superannuation. In Salem 
Erode Electricity Distribufa’on Company 
Ltd. v, Salem Erode Electricity Distri- 
bution Co. Ltd,, Employees’ Union, 1966- 
2 SCR 498= (AIR 1966 SC SOS) this 
Court, however, took the same view which 
we have stated above and held that the 
pro\’isions of the Act clearly indicated 
that matters ^ecified in the Schedule to 
the Act should be ccrv'ered by uniform 
standing orders applicable to sJl w'orkmen 
employ'ed in an industrial establishment 
and not merely' to entrants employed after 
their certification. The question arose out 
of an apph'cation made by the employ'd 
for modification of the existing standing 
orders by providing different rules relat- 
ing to holidays and leave for employees 
appointed before a certain date and those 
appointed after that date. Negativing 
such a modification, the Courh after, 
examining the relevant provisions of the 
Act, stated at pages 504 and 505 (of 
SCR) = (at p. 811 of AIR) as follows: 

“One has merely to examine these 
clauses one by one to be satisfied that 
there is no scope for having two separate 
Standing Orders in respect to any one of 
ftiem. Take the case of classification of 
workmen. . It is inconceivable that tliere 
can be two separate Standing Orders in 
respect of this matter.- WTiat we have 
said about classification is equally true 
about each one of the other said clauses; 
and so, the conclusion appears to be ir- 
resistible that the object of the Act is to 
certifj' Standing Orders in respect of the 
matters covered by' the Schedule; and 
ha\Tng regard to these matters. Standing 
Orders so certified would be uniform and 
w'Ould apply' to aU workmen alike wdio are 
employed in any' industrial establish- 
ment”. 

e « o s o o 

"On principle, it seems expedient and 
desirable that matters specified in tlie 
Schedule to the Act should be covered 
by uniform Standing Orders applicable to 
all workmen employ'ed in an industrial 
establishment It is not difficult to ima- 
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gfn fi how the application of two sets of 
Standing Orders in respect of the said 
matters is bound to lead to confusion in 
the working of the establishment and 
cause dissatisfaction amongst the em- 
ployees. If Mr. Setalvad is , right iu con- 
tending that the Standing Orders in rela- 
tion to these matters can be changed 
from time to time, it may lead to the 
anomalous result that in course of 10 or 
15 years there may come into existence 
3 or 4 different sets of Standing Ordere 
applicable to the employees in Qae same 
iodustrial establishment, the application 
of the Standing Orders depending upon 
the date of employment of the respective 
employees. That, we think, is not intend- 
ed by the provisions of the Act.” 

At pages 509 to 510 (of SCR) = (at p. 813 
of AIR) the Court referred to the case of 
Guest, Keen, Williams Private Ltd,, 1960- 
1 SgR 348=(AIR 1959 SC 1279) (supra), 
relied on by the employers’ counsel, and 
explained why the Court had fixed 60 
years as the age of superannuation for the 
employees appointed before the standing 
orders were certified although the stand- 
ing orders had fixed 55 years as the age 
of superannuation stating that: 

“that course was adopted xmder the 
special and tmusual circumstances ex- 
pressly stated in the course of the judg- 
ment,” 

This decision thus confirms the view 
taken by us that the object of the Act 
is to have tmiform standing orders pro- 
viding for the matters enumerated in the 
Schedule to the Act, that it was not in- 
tended diat there should be different con- 
ditions of service for those who are em- 
ployed before and those employed after 
the standing orders come into force, and 
finally, that once, die standing orders 
come into force, they bind all those pre- 
sently in the employment of the concern- 
ed establishment as weU as those who 
jare appointed thereafter. 

8. Counsel for the workmen, however, 
drew our attention to the award in Ref. 
91 of 1964, imder Section 4 (k) of the 
U. P. Industrial Disputes Act, 1947. That 
reference, no doubt, was between the ap- 
pellant-company and its worlonen and 
tlie question decided there was whether 
the company was right in compulsorily 
retiring the six workmen there concerned 
under these very standing orders although 
they were employed before they were 
certified and came into force. The 
Labour Court, relying on Workmen of 
KettleweU. BuRen &. Co. Ltd. v. Kettle- 
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well Bullen & Co, Ltd., 1964-2. Lab LJ 
146 (SC) which in turn had relied on 
Guest, Keen, Wffliams’ case, 1960-1 SCR 
348= (AIK ,1959 SG 1279) (supra) held 
that steeling order 32 of these Standing 
Orders could not be applied to those pre- 
viously appointed and ftiat, therefore, the 
company’s action in retiring those work- 
men was not justified. 

9. We may mention that the case of 
KettleweU Bullen & Co., 1964-2 Lab LJ 
146 (SC) (supra) was not one concerned 
with Standing Orders but with rules made 
by the company and this Court, relying 
on the decision in Guest, Keen, Wffliams 
Private Ltd., 1960-1 SCR 348=^ (AIR 1959 
SC 1279) (supra) held that where the 
rules of retirement are framed by the 
company they would have no appheation 
to its prior employees unless such em- 
ployees have accepted the new rules. It 
is clear that neither the case of Kettle- 
weU BuUen & Co., 1964-2 Lab LJ 146 
(SC) (supra) nor the case of Guest, Keen, 
Williams Private Ltd., 1960-1 SCR 348= 
(AIR 1959 SC 1279) (supra), in the light 
of the explanation given in the case of 
Salem Erode Electricity Distribution Co, 
Ltd., 1966-2 SCR 498= (AIR 1966 SG 
808) (supra), was appUcable and the 
Labour Coiirt was, therefore, clearly in 
error in basing its award on the decision 
in the case of KettleweU BuUen & Co., 
1964-2 Lab LJ 146 (SC) (supra). 

10. The argument, however, was ffiat 
even if that award was erroneous, the 
company (hd not appeal against it, con- 
sequently it became final and the issue 
there decided being the same and be- 
tween the same parties, principles ana- 
logous to the principle of res judicata 
would apply and therefore no relief 
should be granted in the present case to 
the company. It is true, as stated in the 
Newspapers Ltd. v. The State Industrial 
Tribunal, U. P., 1957 SGR 754 at p. 761 
— (AIR 1957 SC 532 at p. 536) that an 
award binds not only the individuals pre- 
sent or represented but aU workmen em- 
ployed in the establishment and even 
future entrants. But that principle is 
founded on the essential condition for 
the- raising of an industrial dispute itself. 
If an industrial ' dispute can be raised 
only by a group of workmen acting on 
their own or through their union, the 
conclusion must be that all those who 
sponsored the dispute are concerned in 
it and therefore bound by the decision on 
such dispute. (See M/s. New India 
Motors (P) Ltd. v. K. T. Morris, 1960-3 
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SCR 350 at p. 357=(AIR 1960 SC 875 at 
p. 878)). Such a consideration, however, 
is not the same as the principle of res 
judicata or principles analogous to res 
judicata. In Workmen v. B aimer Lawrie 
& Co., 1964-5 SCR 344= (AIR 1964 SC 
728), no doubt, a case of revision of wage 
scales, this Court cautioned against ap- 
plying teclmical considerations of res- 
judicata thereby hampering the discre- 
tion of industrial adjudication. (See also 
Shahdara (Delhi) Saharanpur Light Rail- 
way Co. Ltd. V. Shahdara Ssharanpur 
Railway Workers’ Union, 1969-1 Lab LJ 
734= (AIR 1969 SC 513) (supra)). How 
inexpedient it is to apply such a princi- 
ple is evident from the fact that the 
award in Ref. 91 of 1964 was based on 
ihe decision in ICettlewell Bullen & Co., 
Ltd., 1964-2 Lab LJ 146 (SC) (supra), 
which in turn had followed the case of 
Guest, Keen Williams Private Ltd. 
(supra) on the supposition (whichj as 
aforesaid was not correct) that standing 
orders are not binding on those who are 
employed prior to their certification and 
their coming into force. The companv, 
presumalDly, did not challenge the correct- 
ness of that award because it was perhaps 
then thought that that was the law laid 
down in Guest, Keen, Williams Private 
Ltd., 1960-1 SCR 348= (AIR- 1959 SC 
1279) (supra). The consequence of hold- 
ing that the company is barred by princi- 
ples analogous to res judicata would be 
that there would be two sets of conditions 
of service, one for those previously em- 
ployed and the other for ihose employed 
after tire standing orders were certified, a 
consequence whoUy inconroatible mth 
the object and policy of the Act. The 
very basis of the award in Ref. 91 of 
1964, namely, the wrong understanding of 
the decision in Guest, Keen, Williams Pri- 
vate Ltd., 1960-1 SCR 348= (AIR 1959 
SC 1279) (supra), having gone, it becomes 
aU the more difficult and undesirable to 
perpetuate the distinction made therein 
between those who were previously ap- 
pointed and those appointed subsequent- 
ly and to refuse on - such an untenable 
distinction relief to the company. The 
award in Ref. 91 of 1964 was made on 
May 24, 1965 when it was believed tliat 
the decision in Guest, Keen, Williams Pvt. 
Ltd., 1960-1 SCR 348= (AIR 1959 SC 
1279) laid down the principle that stand- 
ing orders would not bind workmen pre- 
viously employed. Tliat that was not so 
was darified in the case of Salem Erode 
Electricity Distribution Co. Ltd., 1966-2 
SCR 498= (AIR 1966 SC 808) (supra), the 


decision in which was pronounced on 
November 3, 1965 removing thereby any 
possible misapprehension. The present 
reference was made on June 23, 1966, 
long after the decision in Salem Erode 
Electricity Distribution Go. Ltd., 1966-2 
SCR 498= (AIR 1966 SC 808) (supra), 
and the Labour Court gave the award im- 
pugned in this appeal on July 24, 1968. 
Thus, both the reference and the award 
were made in circumstances different from 
those which prevailed when Ref. 91 of 
1964 was made and disposed of, a factor 
making it doubtful the application of a 
prindple such as res judicata. 

11. The second question relates to the 
workman, Shameem Khan. The company 
appointed him imder a letter of appoint- 
ment dated December 2, 1965 to the post 
of a clearer as a probationer for 6 months 
widi discretion to the resident engineer 
to extend that period. The letter also 
stated that during his probationary pe- 
riod his service would be liable to termi- 
nation without any notice and with- 
out assigning any reason therefor and that 
he would not be deemed to have been 
confirmed automatically in the post on the 
expiry of the probation period unless so 
advised in writing. The workman work- 
ed as such probationer till February 28, 
1966 when he was served with a memo- 
randum that his service was terminated as 
from the close of that day. 

12. The workman’s case was that the 
company had no right to terminate his 
service before the expiry of the 6 montlis 
period of probation whicli is tire period 
prescribed by standing order 2 (c), that 
the stipulation in the letter of appoint- 
ment that his service was liable to ter- 
mination during the probation period was 
contrary to that standing order, and that 
therefore, that stipulation was not valid, 
and lastly, that the said order, though 
apparently one of termination simpliciter, 
was not a bona fide order, was in truth 
punitive in nature, and therefore, could 
not be passed w'thout an opportunity of 
being heard having been given to him in 
a properly held enquiry. The fact is 
that no such enquiry was held and no 
opportunity was given to the workman to 
explain any misconduct for which be 
could be removed or dismissed. 

13. The evidence before the Labour 
Court was that the concerned worlonan 
had unautliorisedly used the motor-cycle 
belonging to one Sidhana, a shift engineer 
in the company and that that motor-cycle 
met with an accident while the workman 
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was using it causing damage to it. Three 
days after that accident a report alleg- 
ing that his work as a probationer was 
unsatisfactory was made oy his superior 
officer. On this evidence the Tribunal 
came to file conclusion that the impugned 
order was not an order of termination 
simpliciter, that though couched in that 
language it was passed as a punishment 
for the worlonan having used that vehi- 
cle without the consent of its owner and 
was, therefore, an order of dismissal. The 
Tribunal was also of the opinion that Ihe 
said report alleging unsatisfactory work 
by the workman was colourable and made 
at the instance of the shift engineer or at 
any rate was inspired by the said inci- 
dent. In this view the Labour Court 
held tiiat the exercise of power to termi- 
nate the service of the workman was not 
bona fide and consequently it set aside 
that order and directed his reinstatement 

14. Now, it is a weU settled principle 
of industrial adjudication that even if an 
impugned order is worded in the lan^- 
age of a simple termination of sendee, 
industrial tribunals can look into the facts 
and circmnstances of the case to ascer- 
tain if it was passed in colourable exer- 
cise of die power of the management to 
terminate the service of an employee and 
find out whether it was in fact passed 
wiffi a view to punish him. The letter 
of appointment clearly states that the 
worlonan, Shameem Khan, was appointed 
as a probationer for a period of 6 months 
with power to the resident engineer to 
extend the period of probation. Ordi- 
narily, that would mean that at the end 
of the probation period the company 
would have to decide whether to confirm 
him to a permanent post or, if that is not 
possible, to terminate his service. Stand- 
ing Order 2 (c) provides that a proba- 
tioner is an employee who is provisionally 
employed to fill a permanent vacancy in 
a post and who has not completed the 
period of probation thereunder. It also 
lays down that the normal period of 
probation shall be 6 months but the resi- 
dent engineer has the discretion to ex- 
tend that period, the maximum period of 
probation being 12 months in all. 
Ordinarily, this would mean that a pro- 
bationers service cannot be terminated 
except for some misconduct until the ex- 
piry of the probation period. The letter 
of appointment, no doubt, contained a 
pro\nsion that the service of the work- 
man was liable to termination even during 
tire probationary period. That provision, 
however, must be read to mean that the 
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appointment was subject to the manage- 
ment’s. power of termination as provided 
in the standing orders. Standing Order 
14 provides for such a power and lays 
down that the service of “any employee” 
(which expression includes a probationer 
as is clear from the classification of em- 
ployees in standing order 2 can be ter- 
minated on grounds (a) to (£) therein set 
out. It is quite clear that the termination 
of service of the concerned workman 
cannot be attributed to any one of these 

f rotmds. Therefore, that order cannot 
e said to have been passed in confor- 
mity with the power to terminate his ser- 
vice under the standing orders. 

15. But apart from this consideration, 
the Labour Court came to a finding on 
ihe evidence before it that the real rea-f’ 
son for passing the impugned order was 
not the alleged imsatisfactory work on 
ihe part of the workman but his having 
imauthorisedly used the motor-cycle and 
causing damage to it, that the order was 
punitive and not a simple termination of 
service and was therefore in colourable 
exercise of the power of termination. 
This finding is clearly one of fact and 
meant that the Labour Court rejected 
the evidence led by tiie management that 
the work of the concerned workman was 
foimd unsatisfactory. It is impossible to 
say from the evidence before &e Labour 
Court that that finding was perverse or 
such as could not be reasonably arrived 
at. In that view, it is impossible to inter- 
fere with the order of the Labour Court 
relating to workman, Shameem Khan. 

16. In the result, the appeal is partly 
allowed. The order of the Labour Court 
in connection with the 3 workmen whom 
tile company retired, is set aside but its 
order relating to workman, Shameem 
Khan, is corffirmed. In accordance with 
the order passed by this Court on Janu- 
ary 24, 1969, while granting stay to the 
appellant-company, the company will pay 
to the workman, Shameem Khan, interert 
at 6 per cent per annum on the amoimt of 
the arrears of wages still due to him trader 
the order of the Labour Court. As the 
appeal is partly allowed and partly dis- 
missed, there will be no order as to 
costs. 

Appeal partly allowed. 
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K. Rangaaatha Reddiar, AppeRant v. 
iiie State of Kerala, Re^ondeat. 

Criminal Aopeal Xo. 141 of 19S7, D/- 
14-8-1939. 

Prevention of Food Adulteration Act 
(1954), Sections 14, 19 (2) — Prevention 
of Food Adulteration Rules (1955), R. i2A 
proviso — Object underR'ing Act achiev- 
ed bv giving reasonable interpretation — 
Court must do so — Warrant;’ as requir- 
ed bv proviso to Rule 12A — Use of 
popular language drerein -t- Object of Act 
is not defeated — ILR (1957) 2 Ker 676, 
Reversed — (Cml P. C. (1903), Pre. — 
Interpretation of Statutes). 

Vi'ben_ti 2 e proviso to R. 12A of Pre^•cn- 
tion of food Adulteration R’ules espressly 
sa;3 that no warranty in form ^TA shall 
be r-ecsssary in certain e.-entnaiities it 
would be rewriting the rule to infer tnat 
neiertheless the same things must exist 
in the label or the cash memo. If the 
words in the warrant;' can reasonably be 
interpreted^ to have fhe same eEect as 
ceriifj’ing the nature, s-ebstancs and qua- 
lit;' of an article of food, the w ar r a nty 
will fall within the pxo^-iso. The Act is 
of wide application and millions of small 
traders ha%'e to comply vsidi the provi- 
sions of the Act and* the R’oles. if the 
object underlving the Act can be achiev- 
ed, witho'ut disorganising the trade, by 
giving a reasonable interpretation to 
Rule 12A it is Court’s dutv- to do so. The 
object or the Act is not defeated even if 
traders use ordinarv- language of the trade 
or ponular lanmiase in warranties. AIR 
1953 SC 1.369rDistmgmshed; ILR (1957) 
2 iver 676, Reversed. (Paras 6, 7) 

Cases Referred; Chronolosical Paras 
(1953) AIR 1933 SC 1-359 (V oS'= 

1963-2 SCR SI5= 1953 Cri LJ 
120S, Baboiafly v^ Corporation of 
Calcutta 9 

Mr. A. S. R. Chari, Senior Advocate 
(M/s. A, S. Xambiar aird K. R. Xambiar, 
Advocates with him), for Appellant: Mr. 
Y. K. Krishna Menem, Senior Advocate 
(Sir. SI. R. K, Piliai, Advocate, with him), 
for RespondenL 

The following Judgment of the Court 
was delivered by 

blivKI, J.: — In this appeal by eeriffi-: 
cate the only point that siisss is whether 

Lsi/AXh-Dgsf/eg/ssG/T 


the cash memo. Ex. Dl, issued by the 
seller to the appellant contains a war- 
rant;' within Rule 12A of the rules fram- 
ed 'under the Prevention of Food Adulte- 
ration Act, 1954 (Act S7 of 1954), herein- 
after referred to as the Act The Magfe- 
trate, who tried the complaint held &at 
Ex. Dl was a proper warrant;' and it fell 
within the proviso to Rule 12.A The High 
Court on appeal held to the contrary. 

2. The relevant facts are these. Ihs 
appellant is a Rice & General Merchant 
and holds a wholesaler’s licence. It .was 
alleged in the complaint that the appel- 
lant had stored and exposed for sals and 
sold compo'unded Asafoetida which was 
fonnd to have been adulterated by wheat 
starch and tapioca starch and that non- 
psnnitted orange coaltar dye was presenL 
The report of Sie Public Analv-st to Gov'- 
eroment, Tiivandrnm, was relied on in 
■Siis connection. 

3. The appellant appeared as a vrft- 
ness and he stated that he purchased 
Asafoetida from L. T. Alalcesan and Bro- 
thers, received it in enclosed packets in 
bags and sold it in bap. He received in- 
voice which reads as Jollows; 

“L. T. Alhakesan & Bro- 
theis, Asafoetida Merchants, 
Yellamadom 

Sri K. Ranganatha Reddiar 
Kottarakara Rate: 6.09 
Particulars: C. S. T. Rs. 2. 

One case of Asafoetida 

Mask;' bag 39 Rs. IS0.09 

The quality is up to He 

mark CR.i, Rs. 3.69 


Rs. 1S3.60 


Rupees one hundred and eightv'-ihree 
and X. P. sixtv oniv. 

One case (id) (Id) (Sd.) 147542 

He fcrther stated that “it is written on 
the packet as ‘Extra Superior’’ in English 
and as ‘■’Compounded misky iuH of quality 
and Sav'cnir” in Tamil.” 

4- The relevant statutory provisions 
are; 

The Preventioa of Food Adulteration 
Act, 1954. 

“S. 14. Manufectnrers, distributors and 
dealers to give warrant;': — 

Xo manufacturer, distributor or dealer 
of any article of food shall sell such arti- 
cle to any vendor unless he also gives a 
warrant;' in writing in the prescribe form 
about the natnre and quality of such arti- 
cle to the vendor.” 
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“Sr 19 (2). A vendor shall not be deem- 
ed to have committed an offence pertain- 
ing to the sale of any adulterated or mis- 
br^ded article of food if be proved: — 

(a) that he purchased the article of 

food — _ - 

(i) in a case where a licence is prescrib- 
ed for the sale thereof, from a duly licens- 
ed manufacturer, distributor or dealer. 

(ii) in any other case, from any manu- 
facturer, distributor or dealer, with a 
written warranty in the prescribed form; 
and 

(b) that the article of food while in his 
possession was properly stored and that 
he sold it in &e same state as he pur- 
chased it” 

The Prevention of Food Adulteration 
Rules, 1955. 

“Rule 12-A. Warranty — Every trader 
selling an article of food to a vendor 
shall, if the vendor so requires, deliver to 
the vendor a warranty in Form VI-A: 

Provided that no warranty in such form 
shall be necessary if the label on the arti- 
cle of food or the cash memo delivered by 
the trader to the vendor in respect of that 
article contains a warranty certifying that 
the food contained in the package or con- 
tainer or mentioned in the cash memo is 
the same in natinre, substance and quality 
as demanded by the vendor. 

Explanation. — The term ‘trader shall 
mean an importer, manufacturer, whole- 
sale dealer or an authorised agent of such 
importer, manufacturer or wholesale 
de^er,” 

5. We are not concerned with the 
question whether Rule 12A is contrary 
to the provisions of the Act. We take 
it that it is valid and if the appellant’s 
case falls \rithin the proviso -he is entitl- 
ed to acquittal. 

6. It was contended before us on be- 
half of the respondent that the warranty 
must state expressly that the food men- 
tioned iu the cash memo was the same 
in nature, substance and quality as de- 
manded by the vendor, and if these words 
did not exist in the cash memo, the proviso 
would not apply. We are unable to ac- 
cede to this contention. It may be that 
if the warranty is not contained in a label 
or cash memo the warranty must be in 
Form VI-A, which uses these words: 

‘We hereby certify that the food/foods 
mentioned in this invoice is/are warrant- 
ed to be the same in nature, substance and 
quahty as that demanded by the vendor.” 
But we do not decide this as it is not 
necessary to do so. In our view when the 


proviso expressly says that no warranty in] 
such form shall be necessary in certain 
eventualities it would be re\vriting the 
rule to hold that nevertheless the same 
things must exist in the label or the cash 
memo. It seems to us that if the words 
in the warranty can reasonably be inter- 
preted to have the same effect as certify- 
ing “the nature, substance and quality” 
of an article of food, the warranty will 
fall 'within the proviso. The Act is of 
wide application and millions of small 
traders have to comply with the provi- 
sions of the Act and the Rules. ' The 
learned coimsel for the State says that if 
they are not able to comply ^vith the pro- 
visions they should stop carrying on ^eir 
trade. But if the object underlying the 
Act can be achieved Nvithout disorganis- 
ing the trade by giving a reasonable inter- 
pretation to Rule 12A, it is our duty to do 
so. 

7. A number of English cases were 
referred to us, but we do not find it 
necessary to refer to them as diey inter- 
pret the Sale of Food & Drugs Act, 1875, 
and ihe later Food & Drugs Act 1955, 
The language of the relevant sections 
dealing vnth defences is different and 
warranties employing different words have 
been interpreted. But they do at least 
show this that trade can be carried on 
and the object of the Act is not defeat- 
ed even if traders use ordinary language 
of the trade or popular language in war- 
ranties. 

8. Coming now to the language used 
in the cash memo it seems to us that the 
words “quahty is up to the mark” mean 
that the quahty of die article is up to the 
standard required by the Act and the 
vendee. Quahty in this context would in- 
clude nature and substance because the 
name of the article is given in the cash 
memo. It must be remembered that it is 
not a document drafted by a sohcitor; it 
is a document using the language of a 
tradesman. Any tradesman, when he is 
assured that the quahty of the article is 
up to the mark vdll readily conclude that 
he is being assured that the article is not 
adulterated. The offence, if any, has been 
committed by the seller and not the ap- 
pellant. 

9. There was some argument before 
us as to the difference in the meaning of 
the words “nature, substance and quality”. 
It was pointed out that Section 14 only 
uses two words “nature and quahty” and 
not substance. But it is not necessar}' to 
express oinr views on this point Refer- 
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ence was made to the case of Baburally 
V. Corporation of Calcutta, 1966-2 SCR 
815= (AIR 1966 SC 1569). This Court 
held that the words on tire label and the 
so-called cash memo in that case did not 
contain the requisite warranty. But we 
are unable to see how that case assists 
either the appellant or the State. 

10. In the result the appeal is allow- 
ed, judgment of the High Court set aside 
and that of the Magistrate restored. The 
appellants bail bond shall be treated as 
cancelled. 

Appeal allowed. 
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B. P. Maurya, Appellant v. Prakash Vir 
Shastri and others. Respondents. 

Civil Appeal No. 1573 of 1968, D/- 14- 
8-1969. 

Representation of the People Act 
(1951), Section 123 (4) and (3A) — State- 
ment in newspaper that differences be- 
tween communities are spread by support- 
ers of rival candidates and that candidate 
favoured by the newspaper will not preach 
communal hatred — Statement is not hit 
either by clause (4) or clause (3A). 

Publication of certain statement can be 
said to be in contravention of clause (4) of 
Section 123 only when it makes any re- 
flection on the moral or mental nature of 
the contesting candidate or touches his 
personal character. The Act is intended 
to protect freedom of speech on the one 
hand and to restrain malicious propa- 
ganda on the otlier. It is the personal 
character and conduct of the candidate 
which is to be protected from malicious 
Or false attacks. The statement in ques- 
tion has to be first a false statement bear- 
ing on the personal character and conduct 
of the candidate and secondly, the state- 
ment complained of must be one which is 
reasonably calculated to prejudice the 
prospects of the election of the person. 

(Para 30) 

So also, clause (3A) can be said to be 
contravened when there is appeal to vote 
for a person on the ground of religion or 
there is appeal not to vote for contest- 

*»(Ele. Petn. No. 19 of 1967, D/- 12-4- 

1968 — All.) 

LM/AN/D937/69/DVT/D 


ing candidate bn the ground of religion. 

(Para 32) 

Where a newspaper, which is inclined 
in favour of certain candidate, publishes 
statements to the effect that differences 
between the two communities are spread 
by tlie supporters of the rival candidate 
and that the candidate favoured by the 
newspaper will not preach communal 
hatred, such statements do not make any 
reflection on the moral or mental natmre 
of the rival candidate and they do not 
touch the personal character of the rival 
candidate nor do they promote enmity or 
hatred on grounds of rehgion. 

(Paras 34, 35) 

Tlie electorate at the time of the elec- 
tion has to be kept in the forefront in 
judging whether the article can be said 
to offend the provisions relating to cor- 
nipt practices. In reading the documents 
it would be unrealistic to ignore that 
when appeals are made by candidate 
there is an element of ‘partisan feeling* 
mid there is ‘extravagance of expression 
in attacking one another* and ‘it would 
be unreasonable to ignore the question as 
to what the effect of the document would 
be on the mind of the ordinary voter who 
reads the document*. Case law dis- 
cussed. (Para 3^ 

Cases Referred: Chronological Paras 
(1968) Civil Appeal No. 1778 (NCE)/67 
D/- 19-11-1968= 1969-1 SCC 82, 


Curuji Shrihari Bahram Jovatode 
V. Vithalrao 80 

(1965) AIR 1965 SC 141 (V 52)= 

(1964) 7 SCR 790, Kultar Singh v. 
Mukhtiar Singh 85 

(1964) AIR 1964 SC 538 (V 51)= 

1965-1 SCJ 747, Badat & Co. v. 

E. I. Trading 6 

(1960) 22 Ele LR 261= ILR (1960) 

Mys 290 (SC), T. K. Cangi Reddy 
V. M. C. Anjaneya Reddy 82 


Appellant in Person; M/s. L. M. Singhvi 
and Veda Vyasa, Senior Advocates (M/s. 
Rishi Ram, Bishambhar Lai, K C. 
Sharma, H. K. Puri, U. P. Singh and 
K. K. Jain, Advocates, with them), for 
Respondent No. 1. 

The following Judgment of the Court 
was delivered by 

BAY, J.: — This is an appeal against 
the judgment and order of tiie High Court 
at Allahabad dated 12th April, 1968, dis- - 
missing the election petition ffled by the 
appellant. 

2. The appellant contested the Gene- 
ral Election to the Lok Sabha from Hapur 
Parliamentary Constituency in the year 
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1967. There were seven rival candidates 
numbered respondents 1 to 7. The ap- 
pellant contested the election on the 
ticket of ^e Republican Party. He was 
then a sitting member of Parliament. 
Among the rival candidates, Prakash Vir 
Shastri was an independent candidate. 
The election symbol of the appellant was 
elephant and the election symbol of Pra- 
kash Vir Shastri was lion. Prakash Vir 
Shastri secm-ed 1,49,943 votes while the 
appellant secured 1,01,875 votes. The 
Swatantra candidate Sri Naseem secured 
84,274 votes. The Congress candidate 
respondent Smt. Kamla Chaudhury secur- 
ed 33,988 votes. The appellant challeng- 
ed the election on grounds of corrupt 
practices as mentioned in sub-sections (2), 
(3) and (4) of the Representation of the 
People Act, 1951 (hereinafter referred to 
as die Act). 

8. At the hearing of the appeal the 
appellant appeared in person after coun- 
sel on his behalf had obtained leave of 
tiiis Court to withdraw and to allow the 
appellant to appear in person. 

4. The various corrupt practices on 
which the appellant relied relate to oc- 
currences at six places. The appellant 
did not press the other occurrences. The 
first occurrence relates to a meeting held 
at the Town Hall Maidan at Hapur on 
7th February, 1967, The appellant alleg- 
ed that at the Hapur meeting respondent 
Prakash Vir Shastri and his supporters 
delivered inflammatory speeches against 
the appellant and thereafter the said res- 
pondent Shastri’s supporters entered the 
ofiBce of the Republican Party, to which 
the appellant belonged, assaulted the wor- 
kers of the appellant, tore posters, abused 
the appellant and threatened his workers. 
In support of the allegations the appellant 
relied on Exhibit 28 the news report in 
the ‘Hindustan’ published on 8th Febru- 
ary, 1967, and also on Exhibit 23 the news 
report in the newspaper , named ‘Vir 
Arjun’ published on 8th February, 1967 
and Exlaibit 22 being the editorial in the 
Vir Arjun published on 7th February, 
1967. The newspaper report in the ‘Hin- 
dustan’ Exhibit 28 published on 8th Feb- 
ruary, 1967 contains the note of the cor- 
respondent from Hapur bearing the 
date 7th February, 1967, stating that a big 
meeting was held in support of respon- 
dent Shastri, Lok Sabha candidate Rom 
Hapur-Gaziabad Constituency. In the 
“Vir Arjun’ dated 8th February, 1967, 
Exhibit 23 it is stated that the supporters 
of die Republican Party were raising slo- 


gans that they were championing the 
cause of Harijans and Muslim youths 
from Aligarh University were brought 
for that purpose. It was also stated 
in the said newspaper that Muslim 
students of Aligarh were raising the slo- 
gans “Harijan Muslim are brothers and 
where from Hindu community has come. 
Black face be of Brahmin, barber and 
lala. Throw shoes on Bhat, Gujar and 
Rajput”, The appellant in paragraph 11 
of the petition further alleged that res- 
pondent Shastri was associated with the 
‘Vir Arjun’ and K, Narendra, Editor of Vir 
Arjun who was a colleague of respondent 
Shastri wrote an editorial by way of an 
appeal to support the candidature of res- 
pondent' Shastri in that newspaper on 7th 
February, 1967, Exhibit 22 and the said 
appeal was also an instance of corrupt 
practice. The further allegations in the 
petition were that at the meeting which 
was held at the Town Hall Maidan at 
Hapur on 7th February, 1967, respondent 
Shastri and the said K. Narendra, Editor 
of Vir Arjun delivered inflammatory 
speeches. 

5. The appellant generally impeached 
the judgment of the High Court on two 
grounds. First, that there was no dis- 
cussion of the entire evidence and, 
secondly, that there was rejection of the 
evidence on behalf of the appellant on 
consideration that the appellant’s witnes- 
ses belonged to particular castes and 
sects. 

6, The criticism on behalf of the ap- 
pellant with regard to Hapur meeting was 
that respondent Shastri in answer to the 
petition did not state that there was a 
meeting on 6th February, 1967, and there- 
by the appellant was denied the oppor- 
tunity of meeting that case. The appel- 
lant relied on the decision of this Court 
in Badat & Company v. E. I. Trading, 
AIR 1964 SC 538 and the observations ap- 
pearing at page 547 of the report in sup- 
port of the contention that under the pro- 
visions of the Code of Civil Procedure 
and, in particular, the provisions contain- 
ed in Order 'VIII of the Code, respon- 
dent Shastri should have alleged in the 
pleadings that the meeting was held on 
6th February, 1967 and in the absence of 
such allegations respondent Shastri should 
not have been allowed to make that case. 
The decision of this Court is of no aid 
to the appellant. In the case of Badat 
& Company, AIR 1964 SC 538 (supra) the 
question was whether there was a con- 
tract between the parties and it was al- 
leged by the plaintiff with reference to 



524 S. C. [Prs. 6-10] B. P. Maurya v 

two letters tliat the letters would indicate 
some of tire terms of the transaction. The 
defendant in tlie written statement did 
not specifically deny the said two lettere. 
This Court observed tliat a mere denial 
of the contract was not sufficient and the 
rules of the Code enjoined denial of the 
existence of die letters. In the present 
case the question was whedier a meeting 
was held at Hapur Town Hall Maidan on 
7th February, 1967. The respondent de- 
nied such a meeting. The respondent 
was not called upon to state as to whe- 
ther there was a meeting on 6th Febru- 
ary, 1967. 

7. The news item in the newspaper 
‘Hindustan’ Exhibit 28 gave news from 
Hapur under the date 7th February, 1967, 
that a meeting was held at Hapur, Exhi- 
bit 23 was a news item in the newspaper 
‘Vir Arjun’ under the date 7th February, 
1967, that Shri Narendra, Editor of Vir 
Arj nn spoke at an election meeting at 
Hapur. Neither die Vir Arjun news item 
dated 7th February, 1967 nor the news 
item appearing under the date 7th Feb- 
ruary, 1967 Hapur published in the 
Hindustan on 8th February, 1967 contains 
any intrinsic evidence that a meeting was 
held at Hapur on 7th February, 1967. 

8. Furdier, of the witnesses on behalf 
of die appellant P. W. 25 Bal Kishan 
spoke of the meeting at the Hapur Town 
Hall Maidan on 7th February, 1967 and 
he also stated that three pamphlets were 
distributed and two issues of newspapers 
were also distributed, namely, the Vir 
^^un and Pratap. No such pamphlet was 
produced. The two witnesses on behalf 
of respondent Shastri, Bhagwati Prasad 
Jain D. W. 16 and Rameshwar Prasad Goel 
D. W. '18 said that a Congress election 
meeting was held at the Town Hall 
Maidan, Hapur and no election meeting 
was held in support of respondent Shastri 
at die Town Hall Maidan, Hapur on 7th • 
February, 1967. 

9. With regard to the meeting at the 
Town Hall Maidan at Hapur alleged by 
the appellant to have been held on 7th 
February, 1967, the oral evidence on be- 
half of the appellant is diat the meeting 
was held and the oral evidence on be- 
half of the respondent is that the meet- 
ing was not held. In the case of con- 
flicting oral testimony it is safer to place 
reliance on documentary evidence. First 
the newspaper report on ivhich die ap- 
pellant relies contained intrinsic evidence 
which totally nullifies the appellant’s case. 


. P. V. Shastri (Ray J.) A. I.E. 

Exhibit 28 being the ‘Hindustan’ dated 
8di February, 1967 indicates die news 
about Hapur trader the date 7th Febru- 
ary, 1967 diat a rrieeting was held “yester- 
day night” nieaning thereby 6th Febru- 
ary, 1967, in support of respondent Pra- 
kash Vir Shastri, Secondly, the news- 
paper ‘Vir Arjun’ published on 8th Febru- 
ary, 1967 gave the news at Hapur under 
die date 7th February, 1967. The news 
referred to an elecdon meeting at Hapur 
but did not mention that the meeting 
was held on 7th February or on 6th 
February, 1967, Thirdly, Exhibit A-12 
which is an application by one Lakhi 
Ram seeking permission from the Muni- 
cipal Board for holding a meeting on 7th 
February, 1967 in the Town Hall Maidan, 
Hapur throws light on this aspect. The 
permission given by the authorities which 
is marked Exhibit Arl3 required the per- 
sons holding the meeting to pay certain 
charges towards die use of the electricity. 
Exhibit A-14 is a receipt for payment of 
Rs, 5. These three documents : indicate 
that the meeting which was held on 7th 
February, 1967 was a meeting organised 
by the supporter of the Congress Party. 
Fourthly, Exhibit A-2 which is a General 
Diary of Thana Hapur bearing the date 
7di February, 1967 shows that a constable 
was sent to the Town HaU Maidan to 
make arrangements in connection with 
the meeting which was to be addressed 
by one Kailash Prakash. The witnesses 
on behalf of the respondent Shastri men- 
tioned the name of Kailash Prakash and 
Smt. Kamla Chaudhury as speakers on 
behalf of the Congress candidate. It is 
higlily improbable that two meetings of 
the two rival candidates, namely of the 
Congress and of die respondent Prakash 
Vir Shastri would both be held on the 
same date and at the same place. Fifthly, 
the reports which were lodged by the 
supporters of the appellant with regard to 
the attack on the office of the Republican 
Party on 7th February, 1967 do not men- 
tion or refer at all to any meeting on be- 
half of respondent Prakash Vir Shastri on 
7th February, 1967 at the Town Hall Mai- 
dan, Hapur. It would be natural if a meet- 
ing had been held on 7di February, 1967 
diat there would have been reference to. 
the same, 

10. The other allegations of the ap- 
pellant were that respondent Shastri’s 
supporters on 7th February, 1967, attack- 
ed the office of the Republican Party, to 
which the appellant belonged. There was 
the First Information Report dated 7th 
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February, 1967 about the attack on the 
office of the Repubhcan Party. This re- 
port is significantly silent about any meet- 
ing having been held on 7th February, 
1967 at Hapur Town Hall Maidan. 
Though there was the alleged complaint 
about the attack on the office of the Re- 
pubhcan Party, it appears that there was 
no investigation. The attack on the party 
office was not proved by the appellant 
to have been made by respondent 
Shastri’s workers and supporters. The 
High Comt correctly came to the conclu- 
sion that ho meeting was held at Hapur 
on 7th February, 1967 and there was no 
attack on the office of the Repubhcan 
Party. 

11. " With regard to the attack on the 
office of the Repubhcan Party to which 
the appehant belonged though the first 
information report gave the news about 
the attack it is strange that there was no 
investigation. The report of the joint 
Secretary of the Repubhcan Party to the 
President of the Repubhcan Parly bear- 
ing the date 8th February, 1967 alleged 
that the supporters of Prakash Vir Shastri 
attacked the office of the Repubhcan 
Party on 7th February, 1967 forcibly took 
necessary papers and a flag of the Party. 
Dal Chand Nimesh, Joint Secretary of the 
Repubhcan Party, P. W. 71 in his evi- 
dence stated that none of the proces- 
sionists went to his office and further he 
hid himself in an adjoining room. He 
did not prove the truth of the statements 
contained in his report which was mark- 
ed as Exhibit 11. The attack on the office 
of the Repubhcan Party was not men- 
tioned at ah either in the Vir Arjun of 
8th February, 1967 or in the Hindustan 
dated 8th February, 1967. It is obvious 
that if in fact any attack had been made 
on the office of the Repubhcan Party, the 
supporters of the appellant ’ would have 
taken steps for investigation and pubh- 
cation. 

12. The second occurrence on which 
the appellant relied is aheged to have 
happened at a place called Nagola. The 
appehant’s case was that on 18th Febru- 
ary, 1967, Prakash Vir Shastri and his 
supporters who were mostly Tyagi by 
caste asked the Tyagis to stop the Jatav 
voters from going to the polling station 
to cast dieir votes. It was aheged that 
Thawariya made the announcement by 
beat of drums that the Mushm, Chamar, 
Bhangi and Jatav voters would not be 
aUowed to go to the polling station to 
cast their votes. The other part of the 


appehant’s case about the Nagola inci- 
dent was that there was an assaxilt on 
Shamshad Elahi, a worker of the appel- 
lant. The appehant rehed on the oral 
testimony of P. W. 11, P. W. 12, P. W. 15, 
P. W. 16, P. W. 17, P. W. .19, P. W. 23, 
P. W. 65 and P. W. 80. The witnesses 
on behalf of the respondent were D. W. 
4, D. W. 12, D. W. 13, D. W. 30 and 
D. W. 33. The oral evidence is in sup- 
port of the rival contentions, namely, that 
• the Jatav voters would not be ahowed 
to vote and the denial of the same by 
the respondent. The appehant also re- 
lied on Exhibit N that the Jatav voters 
would not be ahowed to cast their votes 
by the Tyagis. 

13. In support of the case with regard 
to assault on Shamshad Elahi the appel- 
lant rehed on the oral evidence of 
Shamshad El^, P. W. 11 and the injury 
report Exhibit 30 and other documents, 
namely. Exhibits 31, 32 and 35. The 
appehant criticised the judgment by con- 
tending that there was no discussion of 
the oral evidence of P. W, 17, Satya Pal 
Mahk. P. W. 11, Shamshad Elahi said 
that he went to Nagola at about 3.30 p. m. 
on 19 February, 1967, the date of the 
election and the voters told hfrn 
about the proclamation by beat of drums 
on the previous night and the voters 
fuitter said that they would be insulted 
and they should remain there. Shamshad 
Elahi further said that he met Sevak Ram 
and Surajbhan Tyagi and 10 or 12 other 
persons were with them and they beat 
the witness with lathis and he received a 
number of injuries. 

The other witnesses on whose 
testimony the appellant relied said that 

people wearing lion badges which was the 
elecHon symbol of Prakash Vir Shastri ask- 
ed the witnesses not to cast their votes and 
mey also said that it was announced by 
beat of drums that no Chamar or Bhangi 
should cast a vote. 

15. Nagola is a village within the 
Sr n Badhnauh, R. K. Aggarwal, D. 

33 who w^ the Presiding Officer at 
.Badhnauli polling station gave evidence. 
He said that the votes of village Nagola 
were polled and no Harijan or Mohamme- 
dan voter was stopped from casting 
votes and that there was no complaint 
that Harijan and Mohammedan voters 
were being stopped from casting their 
votes. In cross-examination the witness 
said that no voters from Haidemagar or 
Nagola were brought to the polling sta- 
tion under police protection. 
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16. P. W. 80, Sukhbir Singh who was 
posted as Station OflBcer Thana Karkoda 
said that he received information from 
Shamshad Elalii that voters at Badhnauli 
were being stopped from casting their 
votes, Suklibir Singh went to Badhnauli. 
He also went to Nagola. He said that 
30 or .40 Harijans voters went to Badh- 
nauli to cast their votes. He said that 
there was no voter who was taken by 
him to a polling station in a truck. Sukh- 
bir Singh proved Exhibit 35 which was 
a contemporaneous report to the effect 
that no one was stopped from voting at 
Nagola. 

17. Satya Pal Malik on whose testi- 
mony the appellant relied said that Pra- 
kash Vir Shastri came to Badhnauli poll- 
ing station on 19th February, 1967 and 
there were 40 to 50 persons around him 
with lion badges on. His further evidence 
was that Prakash Vir Shastri asked the 
Pradhan to beat the voters to make them 
run away. Prakash Vir Shastri however 
denied having asked Sheoraj Singh Pra- 
dhan to drive away the voters. 

18. Thanwaria, P, W. 23 on whose evi- 
dence the appellant relied said that he 
beat the drum in Nagola village on a day 
before the polling. He said that there 
were two parties of the Tyagis. One was 
of Sheoraj Singh and the other was of 
Pyare Lai. The Jatavs, according to his 
testimony, were in Pyare Lai’s party and 
the Bhangis were in Sheoraj’s party. The 
appellant said tliat Thanwaria was dis- 
believed only because he belonged to the 
Chamar caste. That is misreading the 
judgment. The High Court said that the 
evidence of Thanwaria did not inspire 
confidence. That criticism of the evi- 
dence of Thanwaria is justified because 
he came to support the case of the ap- 
pellant and he belonged to the appellant’s 
camp. 

19. Pyare Lai, D. W. 12 said that no 
Harijan was stopped from casting his vote 
at Badhnauli poUing station and no work- 
er of Prakash Vir Shastri threatened any 
Harijan voter at the poUing station. The 
appellant criticised the evidence of Pyare 
Lai that he did not know as to what was 
happening in the village. Satya Pal Malik, 
P. W. 17 mentioned the name of Pyare 
Lai as the leader of one of the parties 
and Sheoraj Singh as Pradhan of the vil- 
lage Nagola. 

20. The oral evidence on behalf of 
the appellant is not acceptable for hvo 
reasons. First, if there had been any 

^incident of a voter being prevented from 


voting a complaint would have been 
made to the polling offieer of the poUing 
station. Secondly, Vireshwar Tyagi and 
Mahendra Singh Verma who were the 
supporters of the appeUant and who are 
alleged to have said that voters at Nagola 
were prevented from voting did not lodge 
any report about the aUeged corrupt prac- 
tice particularly when it was said to be 
committed by Prakash Vir Shastri him- 
self. 

21. The assault on Shamshad Elahi 
which was also said to be an incident 
of corrupt practice is unacceptable for 
these reasons. First, the injury report 
Exliibit 30 has to be considered along 
with the statement of Shamshad Elahi 
being Annexure M and the report of the 
appellant being Exhibit 32 and the com- 
plaint of Shamshad Elahi being Annexure 
N being Exhibit 30. The appeUant in 
the report dated 17th February, 1967 
Exhibit 32 spoke of voters not being al- 
lowed to exercise their votes. Shamshad 
Elahi in his complaint said that 10 or 12 
persons beat him with lathis, AU this 
happened on 19th February, 1967. The 
doctor’s report was about the injuries. 
First, it is peculiar that there was no 
complaint about the injuries after the in- 
jury report. Secondly, there is no evi- 
dence that the assault was by the workers 
of Prakash Vir Shastri, Shamshad Elahi 
in his evidence mentioned the names of 
Sevak Singh and Surajbhan Tyagi. These 
names were not mentioned in the com- 
plaint being Exhibit 30. In cross-exa- 
mination Shamshad Elahi was asked as 

• to how he had obtained the names and 
his answer . was that he met the grass 
cutter who gave the names. It is curious 
that the grass cutter who gave die names 
was not examined. 

22. The third incident on which the 
appellant relied took place at Chhajjupur. 
The aUegations are tiiat on 2nd February, 
1967 an election meeting was organised 
in support of the candidature of the ap- 
pellant and the supporters of respondent 
Prakash Vir Shastri created disturbance 
with the result that the meeting could 
not be continued and the supporters of 
respondent Prakash Vir Shastri are alleg- 
ed to have chased the appellant. The 
High Court righdy commented on the 
absence of any report having been made 
by the appeUant to the Election Commis- 
sioner or the police about the aUeged oc- 
currence. It is obvious that if the ap- 
peUant had been chased he would have 
made report to the Election Commissioner 
or to the police. The appeUant relied on 
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the news item in the Patriot dated 5th 
February, 1967. The news item was re- 
ferred to by Mahesh Chandra Agarwal, 
P. W. 14 who, however, was not present 
at the meeting at Chhajjupur. He refer- 
red to a conversation with the Superinten- 
dent of Police. The Senior Superinten- 
dent of Police was not examined. No 
police report was produced. The truth 
of the newspaper report was not corrobo- 
rated nor was die statement in the news 
item proved. On the contrary, Mahesh 
Chandra Agarwal nullified the news item 
by admitting that he was not present at 
the meeting. 

23. ■ P. W. 18 Tejpal Singh spoke of 
the incident of 2nd February, 1967 and 
mentioned about the shouting of slogans 
and throwing of brick-bats. P. W. 10, Som 
Prakash spoke of charge-sheet under Sec- 
tions 147 and 342 of die Indian Penal 
Code against certain persons. He spoke 
of the report of 3rd February, 1967 and 
a report of 9th February, 1967. The re- 
port dated 3rd February, 1967 relates to 
the occurrence on 2nd February, 1967 at 
Chhaijupur. The report of 9di February, 
1967 also relates to the alleged incident 
of 2nd February, 1967 at Chhajjupur. 
The witness Som Prakash P. W. 10 ad- 
mitted that no investigadon was made. 
It is significant that the name of the ap- 
pellant is not mentioned in either of com- 
plaints or reports. The allegations in the 
report are diat some disturbance was 
created and names of various persons are 
mentioned as having tried to run towards 
the jeep which carried the leaders of the 
Republican Party. One of the witnesses 
Devi Dayal Sen, P. W. 63 said that when 
the appellant rose to speak some people 
pelted stones at him. 

24. The alleged incident at Chhajju- 
pur is unacceptable because, first, there 
was no complaint by the appellant to the 
Election Commissioner, secondly, there 
was no police case and no investigation, 
thirdly, the reports did not mention the 
name of the appellant as having been 
assaulted or chased and fourthly, the 
news item in the Patriot was not proved 
as to the truth of the contents therein, 

25. The fourth occurrence on which 
the appellant relied was at a place called 
O^ehra. The appellant alleged that some 
persons were stopped from casting their 
votes. The appellant relied on the oral 
evidence of P. Ws. 58, 59 and 60. P. W. 60 
is Manzoor Ahmad, M. L. A. The other 
two witnesses were Durga Das and Ram 
Prasad. The appellant criticised the judg- 


ment that there was no mention of the 
name of Manzoor Ahmad. The diaries 
being Exhibits A-23, A-32 and A-29 were 
produced to show that the election at 
Opehra polling station passed off peace- 
fully and therefore no one stopped any 
voter from casting vote. Manzoor Ahmad 
in his oral evidence said that he saw 
people armed with lathis and ballams. 
He said that he made a complaint to the 
Presiding Officer and admitted in cross- 
examination that there was no written 
complaint, Manzoor Ahmad did not 
prove that any person was stopped from 
voting, 

26. Tire fifth and the sixth occurrences 
on which the appellant relied took place 
at Datiyana and Bankhanda. It is alleged 
by the appellant ihat at Datiyana the 
agents and the supporters of respondent 
Prakash Vir Shastri threatened the Sche- 
duled Caste and Harijan voters and pre- 
vented them from going to the polling 
station. The allegations about the oc- 
currence at Bankhanda are to similar ef- 
fect. The appellant relied on Exhibit 18 
which was a memorandum addressed by 
several voters who stated that they re- 
mained wi&in the house and could not 
vote because the villager Tyagi Kailash 
Chand threatened to kill tliem if, they 
would vote. P. W. 65, Vireshwar Tyagi 
spoke of the incidents at Nagola, Ban- 
Idianda and Hapur and his wife Smt. 
Prakash Vireshwar Tyagi spoke of the 
alleged incident at Datiyana. Tlie res- 
pondent’s witnesses denied that any per- 
son was prevented from casting vote at 
Datiyana. 

27. The allegations with regard to the 
Bankhanda were referred to by Vireshwar 
Tyagi and other witnesses. The diary 
which was produced with regard to tibe 
polling station disproved any such inci- 
dent. The diaries are Exhibits A-19 and 
A-21. D. W. 20, Chandoo Singh stated 
that he was at the polling station at Ban- 
khanda and no one was stopped from 
exercising the right of franchise. D. Ws. 
21 and 22 also spoke of polling at Ban- 
khanda having been peaceful. The ap- 
pellant referred to religious songs whidh 
were said to be in praise of respondent 
Prakash Vir Shastri, Mere praiseworthy 
songs will not be an instance of corrupt 
practice. 

28. All the allegations about the voters 
having been stopped from casting their 
franchise followed the same pattern of 
oral evidence. The absence of any report 
either to the Election Commission or to 
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the Police authorities is an important and 
noticeable feature and therefore the oral 
evidence is not acceptable. 

29. The other allegations relied on 
by the appellant are tliat respondent 
Prakash Vir Shastri is guilty of corrupt 
practice tmder sub-sections (3), (3-A) and 
(4) of Section 123 of tlie said Act. The 
appellant contended that respondent 
Prakash Vir Shastri made communal pro- 
paganda against the appellant and also 
published false statements in relation to 
die personal character of die appellant. 
In aid of die contentions the appellant 
relied on annexures KK and MM. The 
appellant relied on the upper portion of 
annexure KK in support of die contention 
that the slogans amounted to communal 
propaganda. The lower portion of 
annexure KK was contended by the ap- 
pellant to be allegations against die per- 
sonal character of die appellant. An- 
nexure MM was said by the appellant to 
contain slogans amounting to communal 
propaganda against the appellant. It was 
said b^y die appellant tliat respondent 
Prakash Vir Shastri promoted feelings of 
enmity or hatred against the appellant 
and further raised communal propaganda. 
The appellant also relied on Exhibit 22 
being the editorial in Vir Arjun dated 7th 
February, 1967 in support of the con- 
tention that the editorial constituted com- 
munal propaganda against the appellant. 

30. In Guruji Shrihari Baliram Jova- 
tode V. Vithalrao, Civil Appeal No. 1778 
of 1967, D/- 19-11-1968 = (reported in 
1969-1 see 82), this Court dealt with the 
scope and content of sub-section (4) of 
Section 123 of the Act. The Act is in- 
tended to protect freedom of speech on 
die one hand and ’ to restrain malicious 
propaganda on the other. The provisions 
contained in sub-section (4) of Section 123 
were said by this Court to be contraven- 
, ed when ’ “any false allegation of fact 

pierces the politician and ’’ touches the 
person of die candidate.” It is the perso- 
nal character and conduct of the candi- 
date which is, to be protected from mali- 
cious or false Xattacks. The statement in 
question has-^to be first a false statement 
bearing on th&spersonal character and 
conduct of the ^mdidate- f'and secondly, 
the statement complained of must be one 
which is reasonably\ calculated to pre- 
judice the prospects ofrthe election of the 
person. 

31. Under the provisions contained in 
sub-section (3-A) of the said Act the pro- 
motion of, or attempt to promote, feel- 


ings of enmity or hatred between dif- 
ferent classes of citizens of India on 
grounds of religion, race, caste, com- 
munity, or language, is the mischief 
which is sought to be avoided by , making 
the same a corrupt practice. The sub^ 
section further says that such promotion 
or attempt to promote enmity or hatred 
is for the furtlierance of the election of 
the candidate or for prejudicially affect- 
ing the election of any candidate. 

32. The words "personal character or 
conduct” were explained by this Court in 
T. K. Gangi Reddy v. M. C. Anjaneya 
Reddy, (1960) 22 ELR 261 “to be equated 
witli his mental or moral nature. Con- 
duct connotes a person’s actions or be- 
haviour”. Annexure KK was not proved 
and therefore it cannot be said to con- 
stitute any communal propaganda. As- 
suming it were proved tliere is no appeal 
to vote for a person on the ground of 
religion nor is there any appeal not . to 
vote for a person on the ground of his 
rehgion. Furtlier, the provisions contain- 
ed in sub-section (4) of Section 123 re- 
quire the publication with the consent of 
tlie candidate or his election agent. In 
the present case, annexure KK has not 
been established to be published with 
tlie consent of the respondent Prakash 
Vir Shastri or his election agent. It, Aere- 
fore, follows that annexure KK offends 
neither the provisions contained in sub- 
section (3A) nor in sub-section (4) of Sec- 
tion 123 of tlie Act. 

33. Annexure MM was said by the ap- - 
peUant to be a communal propaganda. 
Annexure MM was not proved. Even if 
it were proved the slogans do not offend 
the provisions of either sub-section (3A) 
or sub-section (4) of Section 123 of the 
Act. 

34. The publication in the newspaper 
'Vir Arjun’ Exliibit 22 is to the effect that 
differences , between Hindus and Harijans 
were being spread by the supporters of 
tlie Republican candidate meaning there- 
by the appellant and if students from 
Muslim University were brought in by 
them then students from Ghaziabad 
would be brought into the field. The 
newspaper certainly was inclined in favour 
of respondent Prakash Vir Shastri but 
the newspaper publication said tliat &a- 
kash Vir Shastri would not unlike me 
Congress candidate preach communal 
hatred. The statements in Exhibit 22 do 
not make any reflection on the moral or 
mental nature of the appellant and they 
do not touch the personal character of 
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the appellant nor do they promote enmity 
or hatred on grounds of religion. 

35. The. appellant failed to prove tliat 
respondent Prakash Vir Shastri commit- 
ted any corrupt practice in relation to 
the personal character and conduct of the 
appeUant The newspaper publication 
Exhibit 22 was an appeal on behalf of 
respondent Prakasb Vir Shastri. As long 
as the publication is not tainted by cor- 
rupt practice, sucb an appeal will not be 
an icdEraction of the provisions as to cor- 
rupt practices as contemplated in the Re- 
presentation of the People Act. Sugges- 
tions diat attempts are made to accen- 
tuate the differences between the Bindus 
and Harijans in the article cannot be ex- 
tracted in isolation from the entire con- 
text, The electorate at the time of the 
election has to be kept in the forefront 
in judging whether the article can be 
said to offend the provisions relating to 
corrupt practices. The Court is to as- 
certain whether the statement is reason- 
ably calculated to prejudice the prospects 
of the candidate’s election. This Court 
observed in Kultar Sin^ v. Mukhtiar 
Sin^, (1964) 7 SCR 790 = (AIR 1965 SC 
141) that in reading the documents it 
would be tmrealistic to ignore that when 
appeals are made by candidate there is 
an element of 'partisan feeling’ and there 
is ‘extravagance of expression in attack- 
ing one another and ‘it would be xmrea- 
sonable to ignore the question as to what 
the effect of the pamphlet would be on 
the mind of the ordinary voter who reads 
the pamphlet’. In the light of these 
principles, we are of opim'on that there 
is no infraction of the provisions contain- 
ed in sub-sections (3A) and (4) of Sec- 
tion 123 of the Act. 

36. For the reasons mentioned above, 
this appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 529 
(V 57 C 115) 

(From ARahabad; (1964) 52 ITR 811) 
J. C. SHAH, Actg. C. J., V. RAMA- 
SWAMI AND A. N. GROVER, JJ. 
M/s. Juggilal Kamlapat, Kanpur, Appel- 
lant v. Commissioner of Income Tax, 
U. P., Respondent. 

Chdl Appeal No. 1953 of 1968, D/- 
31-7-1969. 

LM/AN/E2/69/GDR/P 

1970 S. C./34 rv G— 10 


U. P. (Shah Ag. C. J.) [Prs. 34-36] S. C. 529 

Income-tax Act (1922), Sections 10, 3 
and 12A — Adventure in nature of trade 
— Assessee firm purchasing large block 
of shares with borrowed money at ruling 
rates and soon thereafter selling at a pro- 
fit in small lots ~ Transaction, held, was 
a commercial one entered into with profit 
motive and was not in the nature of capi- 
tal investment. 

Whether a transaction is or is not an 
adventure in the nature of trade is ques- 
tion of mixed law and fact; in each case 
the legal effect of the facts found by 
the tribunal on which the tax payer could 
be treated as a dealer or an investor in 
shares, has to be determined. (Para 8) 

A large block of shares was purchased 
by the assessee firm at the ruling rates 
with borrowed money, and soon there- 
after the shares were disposed of at a 
profit in small lots. The firm used to 
promote companies. One of its activities 
was to finance sister concerns. Some of 
the shares were sold throu^ bro- 
kers to strangers. The story of 
the firm that some or aU the shares were 
merely distributed to its associates was 
not proved. The interest which the firm 
had to pay for the amount borrowed for 
purchasing the shares was debited in the 
revenue account and was claimed as a 
revenue allowance. The story that the 
shares had to be sold on account of finan- 
cial difficulties were plainly belied by the 
circumstance that the firm went on pur- 
chasing and selling the shares. 

Held, that the transaction was a com- 
mercial transaction entered into with a 
profit motive and was not a transaction 
in the nature of capital investments. 

(Paras 8, 9) 

Held further, that the tribtmal was 
right in inferring that the purchase and 
s^e of shares was a business actiwty 
which was continuous and sioce the firm 
had entered upon a well planned scheme 
for earning profit and that in furtherance 
and execution of that profit maldng 
scheme they sold the shares at the op- 
portune time, and that the sale of the 
shares was not merely on account of 
pecuniary embarrassment as claimed, the 
profit realised by the firm by the sale 
of shares could not be characterised as a 
casual receipt, nor could it be treated as 
accretion to a capital asset AIR 1961 SC 
1141, Distinguished. (Para 5) 

Cases Referred ; Chronological Paras 
(1961) AIR 1961 SC 1141 (V 48) = 

41 ITR 534, Ramnarain Sons (P) 

Ltd. V. Commr. of I. T,, Bombay 7 
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Mr. A. K. Sen, Senior Advocate (Mr. 
G. L, Sanghi, Advocate, and B. R. Agar- 
wal. Advocate of M/s. Gagrat and Co. 
•with him), for Appellant; Mr. Jagdish 
Swamp, Solicitor-General of India (M/s. 
S. K. Iyer, R. N. Sachthev and B. D. 
Sharma, Advocates with him), for Respon- 
dent 

The following Judgment of the Court 
was delivered by 

SHAH, Actg. G. J.; In proceedings for 
assessment to income-tax for the year 
1946-47, the appellant firm was assessed 
to tax in respect of an amount of Rupees 
3,99,587 received by it as profit on sale 
of shares. The plea of the firm "that the 
amount was “capital gain” and was on 
tliat account not taxable was rejected. 
In the view of the Income-tax Officer the 
profit arose from “a well planned busi- 
ness activity in which the assessee had 
fully utilised its resources”. The Appel- 
late Assistant Commissioner affirmed the 
decision of the Income-tax Officer. The 
Income-tax Appellate Tribunal dismissed 
the appeal filed by the firm. 

2. The Tribunal, amongst others, re- 
ferred the following question to tihe High 
Court of Allahabad for opinion; 

“Whether the surplus realised by the 
sale of the shares of Aluminium Corpora- 
tion of India Ltd., J. K. Investment Trast 
and Raymond Woollen Mills amounting 
in aggregate to Rs. 3,99,587 or any part 
thereof was the revenue income of the 
assessee liable to tax xmder the Income- 
tax Act, 1922?” 

The High Court answered the question 
in the affiraiative. The firm has appeal- 
ed to this Court with special leave. 

3. In 1944 the firm piuchased 50,000 
ordinary shares of Raymond Woollen 
Mills Ltd. (hereinafter called “Raymond”) 
for Rs. 69,75,255. The firm paid Rupees 
7,00,000 on November 4, 1944 and the 
balance on December 6, 1944. The tran- 
saction was financed with the aid of a 
loan of Rs. 70 laldis borrowed from the 
Hindustan Commercial Bank Ltd. The 
firm sold those shares through brokers 
between November 23, 1944 and April 2, 
1946 and realised Rs, 72,42,200, the tran- 
saction resulting in a net profit of 
Rs. 2,66,945. Between January 26, 1945 
and April 5, 1946 the fum also purchased 
67 debentures, 5,582 preference shares 
and 18,576 ordinary shares of the Alumi- 
nium Corporation Ltd. (hereinafter caUed 
"Aluminium”) for Rs. 8,57,480. Except 
2,118 preference shares, the entire lot of 
shares with the debentures was sold for 
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Rs. 7,05,957 between February 1, 1945 
and August 13, 1945. Adjusting the cost 
of shares left on hand the firm realised 
a net profit of Rs. 60,278 in that transac- 
tion. The firm also purchased 290 “A” 
Class shares of J. K. Investment Trust 
Ltd. (hereinafter called “J. K. Trust”) on 
February 4, 1945 for Rs. 1,45,000 and sold 
the same on August 22, 1945 for Rupees 
2,17,264, the transaction resulting in a 
net profit of Rs. 72,364 

4. Before the departmental authorities 
the firm claimed that it had taken over 
the entire share capital issued by Ray- 
mond with a view to secure its managing 
agency and had thereafter distributed the 
shares of Raymond to the various asso- 
ciates of the firm, and the . transaction be- 
ing one to facilitate acquisition of a capi- 
tal asset being a capital investment, Ae 
profit realised by sale of the shares was 
not hable to be assessed to income-tax. The 
firm also claimed that when a part of 
the new issue of capital of Aluminium 
was not taken over oy the public, the 
firm as financiers of the J. K. Group of 
Industries took over the shares and the 
debentiues not subscribed within the 
time allowed. This transaction, it was 
contended, was also of the nature of capi- 
tal investment. It was explained that Ae 
shares were sold on account of “financial 
embarrassment” and not with the object 
of earning income, and the profit reali- 
sed by the sale did not attract tax. Similar 
contentions were also raised in respect 
of the shares of J. K. Trust. The depart- 
mental authorities rejected the conten- 
tions. The Tribunal agreed with- them. 

5. From the facts foxmd by the' Tribu- 
nal it is clear that for purchasing the Ray- 
mond shares, the firm paid Rs. 7,00,000 
on November 4, 1944, and the balance on 
December 6, 1944, and commenced sell- 
ing the shares on November 23, 1944. 
The contention that the shares were only 
distributed to the "allied concerns” is 
contrary to the findings of the Tribunal. 
Some of the shares were sold through 
brokers to outsiders. It is a significant 
circumstance that the firm parted with 
all the Raymond shares by April 2, 1946 
and did not retain a single share after 
that date. It is true that some of the 
shares were held by J. K. Industries Ltd. 
and other. J. K. concerns. But the trans- 
fer even to the J. K. concerns was in all 
cases for a profit.. 'Within a few days 
after purchasing the Raymond shares, the 
“firm started unloading them”, and the 
shares were never soW without , making 
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E rofit. The interest paid for the loan 
orrowed from the Hindustan Commer- 
cial Bank Ltd. for financing the purchase 
of Raymond shares was debited in the 
accounts as a • revenue expenditure, and 
it was claimed as a permissible allowance. 
The firm used to promote Companies, 
One of its activities was to finance "sis- 
ter concerns” known as J. K. Industries. 
The case of the firm that the shares had 
to be sold on account of “financial em- 
barrassment” was plainly untrue. The Tri- 
bunal, was in our judgment right, in infer- 
ring that the “purchase and sale of shares • 
was a business activity which was conti- 
nuous”, and since the firm ‘had entered 
upon a weU-plarmed scheme for earning 
profit and that in furtherance and execu- 
tion of that profit making scheme they 
sold the shares at the opportune time” 
and that “the sale of the shares was ^ not 
merely on accormt of pecimiaty embar- 
rassment” as claimed, the profit realised 
by the firm by the sales of shares coirld 
riot be characterised as a casual receipt 
nor could it be treated as accretion to a 
capital asset 

6. Strong reliance was, however, plac- 
ed on a somewhat obscure statement in 
the order of the Appellate Assistant Com- 
missioner: 

“In the case of Raymond Woollen 
Mills shares it is clear beyond doubt that 
the purchase of the shares was a first 
rate business deal and that it was moti- 
vated by the desire and intention to ac- 
quire the Managing Agency of the Mills. 
If this is not an operation in the scheme 
of profit-making it is not kno\ra what 
wfil constitute such a transaction.” 
Apparently there is a typographical error 
in , the second clause of die first sentence, 
and the word “not” has by inadvertence 
been omitted otherwise in the context in 
which it occurs the clause has no mean- 
ing whatever. In any event as ri^tly 
pointed out by the Hi^ Court the rea- 
sons given by the Tribunal and the con- 
clusion recorded by it are inconsistent 
with the finding that the shares were 
purchased with die sole object of acquir- 
ing the Managing Agency of the Ray- 
mond Woollen Mills and not with a view 
to make profits. 

7. Counsel for the firm invited our 
attention to the decision of this Court in 
Ramnarain Sons (P) Ltd, v. Commissioner 
of Income-tax, Bombay, 41 ITR 534 = 
(AIR 1961 SC 1141) in support of his con- 
tention that a transaction for purchasing 
shares with the object of acquiring the 


managing agency of a Company will be 
regarded as capital investment and not 
a business in share. In Ramnarain Sons' 
case, 41 ITR 534 = (AIR 1961 SC 1141) 
the appellant Company was a dealer in 
shares and securities and also carried on 
business as managing agents of other 
companies. With a view to acquire the 
managing agency of a company, the ap- 
pellant Corhpany purchased from a mana- 
ging agents a large block of shares at 
a rate approximately 50 per cent above 
the ruling market rate. Two months 
later the appellant Company sold a small 
lot out of Aose shares at a loss and claim- 
ed the loss as a trading loss. It was 
found in that case by the Tribunal that 
the intention of purchasing the shares 
was not to acquire them as part of the 
stock-in-trade of tax-payers Dusiness in 
shares, but to facilitate the acquisition of 
the managing agency of the Company 
which was in fact acquired, and on that 
account loss incurred by tihe sale of a 
smaU lot could be regarded only as a 
loss of capital nature. The Court ob- 
served in that case that the circumstance 
that the tax-payer had borrowed loans 
at interest to purchase the shares or that 
it was a dealer in shares and was autho- 
rised by its memorandum of association 
to deal in shares was of no effect. On 
a review of the evidence the Tribunal 
held that the shares were purchased with 
the object of acquiring the managing 
agency and with that view the Hi^ Court 
agreed. 

8. Whether a transaction is or is not 
an adventure in the nature of trade is 
question of mixed law and fact: in each 
case the legal effect of the facts found 
by the Tribtmal on which the tax-payer 
could be treated as a dealer or an in- 
vestor in shares, has to be determined. 
]h the present case the transaction since 
the inception appears to be impressed 
with the character of a commerci^ tran- 
saction entered with a view to earn pro- 
fit. Large block of shares was purchas- 
ed at the ruling rates with borrowed 
money, and soon thereafter the shares 
were disposed of at a profit in small lots. 
Some of the shares were sold through 
brokers to strangers. The story of the 
firm that some or all the shares were 
merely “distributed” to its associates is 
not proved. The interest which the finn 
had to pay for the amount borrowed for 
purchasing the shares was debited in the 
revenue account and was claimed as a 
revenue allowance. 
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9. It was not the case of the firm that 
Aluminium and J. K. Trust shares were 
purchased for acquiring the managing 
agency. It was claimed that the shares 
were taken over because the public did 
not accept those shares. It was one of 
the objects of the firm to finance its al- 
lied concerns and in taking over shares 
which the pubhc did not subscribe the 
firm was acting in the course of its busi- 
ness. The firm commenced selling the 
shares soon after they were purchased. 
Aluminium shares were purchased be- 
tween January 20, 1945 and April 5, 1946 
(except a few which were retained) and 
sold at profit. Whereas the first lot was 
purchased on January 26, 1945, the first 
sale was made on February 1, 1945. It 
could not be said that this was an in- 
vestment in shares independent of the 
trading activity of the firm. The story 
that the shares had to be sold on account 
of financial difficulties is plainly belied 
by the circumstance that die firm went 
on purchasing and selling the Aluminium 
shares. J. K. Trust shares were • purchas- 
ed on February 14, 1945 and were sold 
on August 22, 1945. Aluminium shares 
as well as J. K. Trust shares were sold 
at a profit and through brokers. These 
transactions were also stamped with the 
character of commercial transactions en- 
tered into with a profit motive and were 
not transactions in the nature of capital 
investments. The answer recorded by 
the Hi^ Court is therefore correct. 

10. The appeal fails and is dismissed 
with costs. 

Appeal disnaissed. 
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(From: Allahabad)* 

J. C. SHAH, Actg. C. J. AND 
G. K. MITTER, J. 

Ramchand (dead) by his legal represen- 
tatives, Appellants v. Thakur Janld Batla- 
bhji Maharaj and another. Respondents. 

Civil Appeal No. 574 of 1966, D/- 23-7- 
1969. 

(A) Hindu Law ~ Religious endow- 
ment — Private trust temple — Mis- 
management and misappropriation by 
pujari — Right to sue — Suit on behalf 

*(First Appeal No. 39 of 1952, D/- 22-9- 
1964^Ah.) 
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of deity to protect property maintainable 

— Person making donations for temple 
maintenance can sue on behalf of deity 

— Civil P. C., Section 92 has no appli- 
cation — (Civil P. G. (1908), Sections 9 
and 92, Order 7, Rule 4). 

Where R,' acting as pujari or manager 
of a private Hindu temple, raises residen- 
tial buildings of his own in the temple 
premises and converts them to his own 
use and asserts a proprietary title to them, 
R commits acts of mismanagement and 
misappropriation of the temple and its 
properties and is therefore not fit to re- 
main in possession as pujari or manager 
of the temple. (Para 8) 

A person, who has made large dona- 
tions for the maintenance of the temple, 
has clearly a substantial interest to main- 
tain a suit for possession of the temple 
and its properties against die pujari or 
manager, on behalf of the deity to pro- 
tect the property from mismanagement 
and misappropriation. (Para 8) 

Section 92, Civil P. C,, has no applica- 
tion to the suit and the sanction of the 
Advocate-General is not a condition of its 
initiation. (Para 6) 

(B) Civil P. C. (1908), Sections 92, 9, 
Order 41, Rule 83 — Private trust temple 
' — Mismanagement — Suit for possession 
of temple and its properties by deity — 
Civil Court has jurisdiction to frame 
scheme for management > — (Scheme di- 
rected to be framed fay appellate Court 
in exercise of powers trader Order 41, 
Rule 33) — (Hindu Law — Religious 
endowment — Private trust temple). 

The Civil Courts have jurisdiction to 
frame a scheme for the management of 
a temple which is not a public but a 
private trust: AIR 1925 PC 139 and AIR 
1957 Mad 583 and AIR 1952 Cal 763, 
ReL on. (Para 9) 

Where in a suit for possession of a 
temple and its properties which was a 
private trust, the temple and its proper- 
ties were situated within the State of 
U. P. and the plaintiff belonged to the 
State of Rajasthan, and it appeared dif- 
ficult for the plaintiff to look after the 
administration of the temple and its pro- 
perties from Rajasthan the appellate 
Court (in this case, the Supreme Court) 
in exercice of the powers under Order 41 
Rule 33, Civil P. C. can direct the Court 
of first instance to frame a scheme for 
management of the temple and its pro- 
perties, to make the decree for posses- 
sion effective. (Para 10) 
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Cases Referred : Chronological Paras 
(1957) AIR 1957 Mad 583 (V 44) = 

1956-2 Mad LJ 58, Asha Bibi v. 
Nabissa Sahib 9 

(1952). AIR 1952 Cal_.763 (V 39) = 

89 Cal LJ 224, Mahadev Jew v. 
Balkrishna Vyas 9 

(1925) AIR 1925 PC 139 (V 12) = 

52 Ind App 245, Pramatha Nath 
Mullick V. Pradyumna Kumar 
Mulhck 9 

M/s. J. P. Goyal and Sobhag Mai Jain 
Advocates, for Appellants; Mr. K. B. 
Mehta, Advocate, for Respondent No. 2. 

The following Judgment of the Court 
was delivered by 

SHAH, Actg. C. J.: Suit No. 41 of 1947 
was filed in the Court of the Civil Judge, 
Mathm-a by the deity Thakur Janki 
Ballabhji Maharaj, acting throu^ its 
manager — ^L. Tulsiram, authorised agent 
of the Bharatpur State, for a decree for 
possession of the temple of the deity at 
Brindaban in U. P.; and of the temple 
properties and for an order calling upon 
the defendant, Ramchand, to accoimt for 
the realisations of the estate of the deity. 

2. The case of the plaintiffs was that 
the Ruler of the State of Bharatpur built 
the temple at Brindaban and installed 
the idol of Thakur Janld Ballabhii Maha- 
raj and dedicated the temple to the deity; 
that the Shebait of the deity who was 
a paid employee of the State was ap- 
pointed by the Ruler of the State of 
Bharatpur; that one Chhotelal was ap- 
pointed a priest to perform the worship 
in the temple under a written agreement 
dated April 8, 1936; that after the death 
of Chhotelal on May 13, 1942 Ramchand 
was appointed the priest of the temple 
on condition that he shall execute the 
usual agreement in faVour of the State; 
that Ramchand entered upon the duties 
as pujari but failed to execute the agree- 
ment, and in course of time raised vari- 
ous constructions of his own on the pre- 
mises in dispute and converted them into 
private residential buildings, and illegally 
used the temple as a lodging house for 
pilgrims "to the utter detriment, loss and 
desecration of the deity” and thereby ac- 
quired “illegal benefit to himself out of 
tire temple properties”; and that Ram- 
chand was not performing thi seva puia 
of the deity. 

3. The suit was resisted by Ramchand. 
He denied that the temple was built at 
the expense of the Ruler of the State of 
Bharatpur or that he — ^Ramchand — was 


appointed to be a priest of the temple 
by the Ruler of Bhara^ur. He contend- 
ed that one Ram Narain Kedar Nath had 
taken a piece of land at Brindaban on 
rent from the temple of Govindji and 
after constructing a temple thereon and 
installing the Thakurji had given it as an 
offering to Sitaram, ancestor of Ram- 
chand, and had appointed Sitaram as the 
Manager of the temple; that the temple 
had since then remained in the manage- 
ment of the descendants of Sitaram, and 
that he (Ramchand) was in possession of 
the temple and its properties as “Mana- 
ger and proprietor”. 

4. The trial Court dismissed the suit 
holding that the Ruler of Bharatpur was 
never the o^vner of the temple or of the 
articles mentioned in Schs. A and B of the 
plaint, that the Ruler was also not the 
founder of the temple nor its shebait; 
and that the Ruler had never appointed 
any pujari of this temple and was not 
authorised to appoint or dismiss such a 
pujari. 

5. In appeal against the decree passed 
by the Court of First instance it was urg- 
ed before the High Court of Allahabad 
that the trial Coiirt erred in dismissing 
the suit merely on the finding that the 
Ruler of the State of Bharatpur 
‘had no concern with the construction of 
the temple or with the installation of the 
idol in the temple”, and that in the suit 
filed by the deity, having regard to the 
acts of mismanagement and misappro- 
priation committed by the defendant Ram- 
chand, a decree should have been made 
in favoiu of the deity. Counsel for Ram- 
chand contended that the suit being of 
the nature of a suit under Section 92 of 
the Code of Civil Procediue could not 
be instituted without obtaining the sanc- 
tion in writing of the Advocate-General 
and that in any event the second plain- 
tiff, the State of Bharatpur, could not file 
the suit, since it was not a shebait or the 
settlor of the temple. 

6. It was cormnon ground before the 
High Court that the property of the 
temple was not property of a public trust 
of a reli^ous or charitable nature. From 
the averments made in the plaint it is 
dear that the suit was filed by the deity 
against the person in management and it 
was not a suit filed by the relators. Sec- 
tion 92 of the Code of Civil Procedure 
had no appfication to the suit and the 
sanction of the Advocate-General was not 
a condition of the initiation of the suit. 
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The High Court therefore rightly reject- 
ed the contention that the suit was not 
maintainable \vithout the sanction of the 
Advocate-General. 

7. The High Court held it was open, 
even to a worshipper, if he possesses suffi- 
cient qualifying interest to start a suit to 
protect die property of the deity. Observ- 
ing that the defendant Ramdiand had rais- 
ed residential buildings of his own in the 
temple premises and that he was lodging 
pilgrims in a part of those buildings and 
was asserting a proprietary tide to them 
and was on that account guilty of con- 
duct detrimental to the interest of the 
deity and had rendered himself liable to 
be ejected from the temple and its pro- 
perties, and that he was unfit to act as 

ujari, the High Court reversed the 
ecree passed by the trial Comt and 
decreed the plaintifiFs’ suit for possession 
of the temple and its properties and res- 
trained the defendant Ramchand by an 
injimction from interfering with the 
management of the temple and perform- 
ance of worship of the deity. With 
special leave Ramchand has appealed to 
this Court. 

8. Ramchand has committed several 
acts of mismanagement and misappropria- 
tion of the temple and its pro- 
perties. He has set up a personal 
tide to the temple properties and 
has converted the properties to his own 
use. Ramchand is therefore not fit to 
remain in possession as pujari or as 
manager of the temple. The suit is filed by 
the deity acting ^ough the Manager. 
Granting that it is not proved that the 
Ruler of Bharatpur established the tem- 
ple and installed the deity, there is abun- 
dant evidence that the State of Bharatpur 
had made from time to time large dona- 
tions for die maintenance of the temple. 
•The Ruler of Bharatpur had therefore 
clearly a substantial interest to maintain 
the suit on behalf of the deity to protect 
the property. There is no merit in the 
appeal and ffierefore it must fail, 

9. It is, however, necessary to make 
an effective decree in this appeal. It may 
be noticed that even though the suit has 
been filed and prosecuted' on behalf of 
the State of Bharatpur and later by the 
State of Rajasthan through its District 
Magistrate, the temple is situate within 
the State of U. P. and it would be diffi- 
cult for the District Magistrate or any 
other authority acting on behalf of ffie 
State of Rajasthan to look after the admin- 


istration of the temple and to protect 
its properties from misappropriation. This 
is imdoubtedly a private trust but the 
Civil Courts have jruisdiction to frame a 
scheme for the management of the temple 
which is not a public trust The Judicial 
Committee of the Privy Council in Prama- 
tha Nath MuUick v. Pradyumna Kumar 
Mullick, 52 Ind App 245= (AIR 1925 PC 
139) directed that a scheme be framed 
for the regulation of the worship of the 
idol even though there was no public 
trust. In Asha Bibi v. Nabissa Sahib, 
AIR 1957 Mad 583 the Madras High 
Court held that a suit for removing the 
trustees of a private trust and for fram- 
ing a scheme was maintainable. A simi- 
lar view was also talcen by the Calcutta 
High Coimt in Mahadeo Jew v. Bali^hna 
Vyas, AIR 1952 Cal 763. 

10. The Civil Court has therefore juris- 
diction to firame a scheme for manage- 
ment of the temple and its properties. 
The present is, in our judgment, a case 
in which in exercise of the powers xmder 
Order 41, Rule 33 of the Code of Civil 
Procedure we should direct that the Court 
of first instance to frame a scheme of 
management of the temple collections and 
the income and disbursement of expenses, 
application of the surplus if any and for 
that pinrpose to appoint a manager of the 
property of the deity and its properties, 
with authority to take possession of the 
temple and the properties from the defen- 
dant Ramchand and to administer the 
property and its income under the direc- 
tions of the Court. We direct according- 
ly. The Court will also take an account 
of his dealings with the property of the 
deity from Ramchand and determine his 
liability and recover the amount found 
due from him on taking accounts. The 
Court will pass appropriate orders with 
regard to the constructions made by 
Ramchand and will prevent the property 
being used for the private benefit of Ram- 
chand or any other person. The scheme 
to be framed will be consistent rvith the 
law relating to private reh'gious endow- 
ments, if any, in force in the State of 
Uttar Pradesh. 

11. Subject to this modification, the 
appeal is dismissed with costs. 

Appeal dismissed. 
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Sheo Nath, Appellant v. The State of 
Uttar Pradesh, Respondent. 

Criminal Appeal No. 49 of 1969, D/- 
15-10-1969. 

Penal Code (1860), Sections 411, 396 
— Recovery of cloth, stolen in dacoity, 
from accused, a cloth merchant, three days 
after occurrence — Other stolen articles 
not recovered from him — His name not 
mentioned as one of the participants in 
dacoity, either by any eye-witnesses or in 
dying declaration of person lolled in 
dacoity — No evidence to show that in 
village in which accused lived, it was 
known that dacoity took place and goods 
stolen — Held, only presumption that 
could be drawn was tiiat accused knew 
that goods were stolen but he did not 
loiow that they were stolen in dacoity ■ — ■ 
He couId.be convicted only under S. 411 
and not imder Section 396 — Decision of 
All. H. C., Reversed — Evidence Act 
(1872), Section 114, lUustration (a). ELR 
(1954) 4 Raj 476, Approved; AIR 1956 SC 
54, ReL on; AIR 1956 SC 400, Disting. 

(Paras 5, 6) 

Cases Referred: Chronological Paras 

(1956) AIR 1956 SC 54 (V 43)= 

1956 Cri LJ 150, Sanwat Khan v. 

State of Rajasthan 4 

(1956) AIR 1956 SC 400 (V 43)= 

1956 SCR 191= 1956 Cri LJ 790, 
Wasim Khan v. State of U. P. 4 

(1954) ILR (1954) 4 Raj 476= 1954 
Raj LW 404, Bhurgiri v. State 7 

The following Judgment of the Court 
was delivered by 

SBKRI, J.: — The only question which 
arises in this appeal by special leave is 
whetlier the appellant, Sheo Nath, should 
be convicted tmder Section 396, Indian 
Penal Code, or Section 411, Indian Penal 
Code, or Section 412, Indian Penal Code. 
The facts as fotmd by the High Coint 
are tliese. A dacoity was committed at 
tlie shop of Ram Murat in Dhaneja vil- 
lage by 15 to 20 persons on August 19, 
1966, at about 11.30 p, m. One dacoit 
Ram Shankar, was armed with a gun 
while odiers carried spears, Gandasas and 
lathis. During the course of the dacoity 
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Ram Murat was injured. One Pancham 
who lived in a house not far from Ram 
Murats shop, and two others came run- 
ning on hearing the noise. Pancham was 
shot down with the gun by dacoit Ram 
Shankar. The dacoits then escaped with 
clothes, ornaments,- cash, etc., looted from 
Ram Murat’s shop. After the dacoits left 
Ram Murat dictated a report about ihe 
occurrence in which he named Ram Shan- 
kar Singh, Jaintri Prasad Singh, Nanhe 
Singh ^d Sulai accused as having been 
among the culprits and this report was 
sent to the Jalalpur police station, five 
miles away, where it was received and 
recorded at 6 a. m. next morning. 

2. On August 22, 1966, i.e., three da}^ 
after the dacoity, the house of Sheo Nath, 
appellant, was searched and three lengths 
of cloth were recovered which were subse- 
quently identified by Ram Miuat and a 
tailor named Bismillah as having been 
stolen from Ram Murat’s shop in the 
dacoity. 

3. The High Court, agreeing with the 
learned Sessions Judge, relied on the evi- 
dence of three eye-wdtnesses regarding 
the manner in which the occurrence took 
place and regarding the parfcipation of 
the four named accused persons. Sheo 
Nath had not been named by the eye- 
witnesses or in the’ dying declaration of 
Pancham and no witness claimed to have 
identified him taking part in the dacoity. 
But, relying on the discovery of three 
lengths of cloth and their identification, 
the High Court convicted Sheo Nath 
under Section 396, I; P. G. The High 
Court observed: 

"From the material on record we are 
fully convinced that the Exhs. 2 and 3 
were stolen from the shop of Ram Murat 
in the course of the dacoity committed 
in the night between 19 to 20 August 
1966, and since they were recovered from 
the possession of Sheo Nath appellant 
only 2 or 3 days later, it is legitimate to 
infer that he was one of the dacoits, vide 
illustration (a) to Section 114 of the Evi- 
dence Act. Sheo Nath, therefore, has 
been rightly convicted under Section 898, 
I. P. C.” 

4. The learned Counsel for die appel- 
lant contends that in the circumstances of 
die case the High Court should not have 
convicted the appellant tmder Section 396, 
Indian Penal Code, but only under Sec- 
tion 411, Indian Penal Code. Section 114 
of the Ewdence Act and illustration (a) 
read as follows: 
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"114. The Court may presume the exis- 
tence of any fact which it thinhs likely 
to have happened, regmd being had to 
the common course of naturd events, 
human conduct and public and private 
business, in their relation to facts of the 
particular case. 

Illustrations. 

The Coxurt may presume — 

(a) tliat a man who is in possession of 
stolen goods after the theft, is either the 
thief or has received the goods knowing 
tliem to be stolen, unless he can account 
for his possession.” 

This Section was considered by tliis Court 
in Sanwat Klian v. State of Rajasthan, 
AIR 1956 SC 54. Tliis Court, after con- 
sidering some High Court cases, observ- 
ed; 

“In our judgment no hard and fast rule 
can be laid down as to what inference 
should be drawn from a certain circum- 
stance. Where, however, the only evi- 
dence against an accused person is the 
recovery of stolen property and although 
the circumstances may indicate that the 
tbeft and the murder must have been com- 
mitted at the same time, it is not safe to 
draw the inference that the person in pos- 
session of the stolen property was the 
murderer. Suspicion carmot take the 
place of proof.” 

In Wasim Khan v. State of Uttar Pra- 
desh, 1956 SCR 191= (MR 1956 ,SG 400) 
this Court held that "recent and unex- 
plained possession of the stolen property 
while it would be presumptive evidence 
against a prisoner on the charge, of rob- 
bery would similarly be evidence against 
him on the charge of miuder.” On the 
facts of that case this Court held that the 
appellant was rightly convicted of the 
offence of murder and robbery. But, 
apart from the possession of stolen pro- 
perty, there were other circumstances indi- 
cating that the appellant was guilty of 
murder and robbery. Tlie circumstances 
were that the appellant in that case had 
travelled with the deceased on his bullock 
cart alone and the deceased never reach- 
ed his home and was found murdered. 
The appellant was found in possession of 
the goods of the deceased three days 
after and the appellant 'made no effort to 
trace die whereabouts of the deceased or 
lodge information of his disappearance 
from the buUock cart. 

5. In the present case three presump- 
tions are possible from the recovery of 
the stolen goods from the appellant diree 
days after the occurrence of the dacoity: 


(1) that the appellant took part in the 
dacoity; 

(2) that he received stolen goods know- 
ing that the goods were stolen in the 
commission of a dacoity; and 

(3) that the appellant received these 
goods knowing them to have been stolen. 
The choice to be made, however, must - 
depend on the facts proved in this case. 

It is quite clear that all the property 
which was stolen by the dacoits was not 
recovered from the appellant. We may 
repeat that clothes, ornaments, cash, etc., 
were stolen. The only articles that were 
found with the appellant were a length of 
mushn (exh. 2) and a length of chai> 
khana doriya (Exh. 3). The appellant is 
stated to be a doth merchant and he 
may well have acquired these goods as a 
receiver. It has not been shown that in 
the village in which the appellant lived 

it was Icnown that a dacoity had taken 
place and goods had been stolen in the 
dacoity. 

6. On the facts of this case it seems 
to us that the only legitimate presump- 
tion to be drawn is tiiat the appellant 
knew that the goods were stolen but he 
did not know that they were stolen in a 
dacoity. The appellant, therefore, can 
only be convicted under Section 411, 
Indian Penal Code. 

7. In this cormection we may refer to 
a decision of the Rajasthan High Court 
in Bhurgiri v. State, ILR (1954) 4 Raj 476 
at pp. 482, 483 (Wanchoo, C. J., and Dave, 

J.). Wanchoo, C. J., after holding that 
the recovery of ornaments from Bhurgiri 
had been established, observed: 

‘The next question is whether on this 
evidence Bhurgiri can be convicted for 
dacoity. The recovery took place five 
days ^er the dacoity. It is not impossi- 
ble that during that period the property 
might have passed from the dacoits to a 
receiver. Under these circumstances, we 
are of opinion' that it would not be safe 
to convict Bhurgiri of dacoity on the evi- 
dence of this recovery alone. It would 
be more proper to convict him as a guilty 
receiver. 

Then the question arises whether he 
should be convicted under Section 411 or 
412, Indian Penal Code. So far as Sec- * 
tion 411 is concerned, he is clearly guilty 
under tliat section, , The presumption 
under Section 114 applies, and 'we can 
safely presume that he is a guilty receh^er 
of stolen property particularly when we 
find that the property was kept in the 
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Bara, and not at Iiis own house. He 
must have had reason to believe that it 
was stolen when he received the pro- 
perty, and that is why he left it in the 
Bara. But we feel that it would not be 
roper to convict^him under Section 412 
ecause that section requires that the 
receiver should know or have reason to 
believe that the property had been trans- 
ferred by the commission of dacoity. The 
prosecution, in our opinion, has to show 
something more than the mere possession 
of stolen goods for a conviction under 
Section 412. If ' the prosecution is only 
able to show mere possession, the proper 
section to use is 411 .” 

8 . In the result the appeal is allowed 
and the appellant convicted imder Sec- 
tion 411, hidian Penal Code, instead of 
Section 896, Indian Penal Code, and sen- 
tenced to undergo rigorous imprisonment 
for three years. 

Appeal allowed. 
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Constitution of India, Article 311 — - 
Temporary Government Servant — Ap- 
pointment made purely on a temporary 
basis — Post, however, made permanent 
by a Government circular — Incumbent 
however not made permanent — No dec- 
laration under Rule 3 (2) of Central 
Services (Temporary Services) Rules 1949. 

Held that notwithstanding the fact that 
incumbent had put in five years, the ter- 
mination by a notice is not by way of 
punishment and Article 311 is not attract- 
ed. AIR 1969 Assam 3, Reversed; AIR 
1968 SC 1089 & AIR 1958 SC 36, Rel. 
on. (Paras 10 and 12) 
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The following Judgment of the Court 
was delivered by 

VAIDIALINGAM, J.;— This appeal, 
by special leave, by the appellant-State is 
directed against the judgment and order 
of the Hi^ Court of Assam and Naga- 
land, dated March 4, 1968 in Civil RSe 
No. 206 of 1967 (reported in AIR 
1969 Assam 3) by which the High Court 
quashed an order passed by the Deputy 
Director of Education, Nagaland, dated 
February 10, 1967 terminating the services 
of the respondent as an Assistant Teacher 
with effect from April 1, 1967. 

2. The respondent was appointed by 
an order of the Chief Secretary of Naga- 
land, dated October 23, 1962 as an Assis- 
tant Teacher and she was posted in 
Zunheboto Government Hi^ School. The 
category of the post to which she was 
appointed was Class III (Non-Gazetted). 
By an order dated February 16, 1967 of 
the Deputy Director of Education, Naga- 
land, the services of the respondent as 
Assistant Teacher were terminated with 
effect from April 1, 1967. 

8. The respondent filed Civil Rule 
No. 206 of 1967 in the High Court of 
Assam and Nagaland for quashing the 
order dated February 16, 1967 terminat- 
ing her services. According to her she 
had served as a teacher for a period of 
five years and she was fairly high in the 
Seniority List and that her work has been 
completely free from any blemish. While 
so, without giving any reason her ser- 
vices had been terminated arbitrarily and 
illegally. She also pleaded that by virtue 
of the order dated November 10, 1966 
of the State Government, her services 
as well as the post which she held had 
both been made permanent. It was her 
further case that she had been appointed 
by the Chief Secretary of the Govern- 
ment, while the order of termination was 
by a subordinate officer, viz., the Deputy 
Director of Education. On these grounds 
the respondent pleaded that the order 
terminating her services was illegal and 
opposed to the principles of natural jus- 
tice and there had been a breach of the 
provisions of Article 311. 

4. The State of Nagaland, the appel- 
lant, controverted the claim of the res- 
pondent that her services had been made 
permanent and that there had been a vio- 
lation of Article 311. On the other hand, 
the State pleaded that the respondent 
had been appointed on a piuely temporary 
basis to a temporary post and, according 
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to the terms and conditions governing the 
appointment, her services could be termi- 
nated by giving one month s notice. The 
order of termination fully satisfies this re- 
quirement. The State further pleaded 
that the services of the respondent had 
never been made permanent The Deputy 
Director of Education, who was exercis- 
ing the powers of the Head of the Depart- 
ment was fully competent to pass the 
order in question. In view of these cir- 
cumstances, the State pleaded that Arti- 
cle 311 of the Constitution did not apply 
and that the order of termination was 
valid. 

5. Before the High Court the respon- 
dent raised two contentions both related 
to Article 311 and they w'ere (1) that as' 
the respondent had been appointed by 
tlie Chief Secretary to Government, the 
order of termination by a subordinate 
authority was in violation of Article 311 
and therefore void; and (2) though ini- 
tially she was appointed on a temporary 
basis, later on the post which she held 
as weU as her services, had both been 
made permanent and therefore the order 
of termination, ^vithout complying with 
the requirements of Article 311, was 
void. 

6. The High Court has substantially 
accepted both the above contentions. It 
has taken the view that the Deputy Direc- 
tor of Education had no jurisdiction to 
terminate the services of the respondent 
as her appointment was by the Chief Sec- 
retary to the Government. Even thou^ 
there may have been a delegation of 
powers to the Deputy Director of Edu- 
cation, the High Court’s wew is that the 
said officer has no authority to pass an 
order of termination as that will be dep- 
riving the respondent of her rights under 
Article 311. The High Coiut, relying 
upon the Circular, dated November 10, 
1966 of the Government, has further held- 
that the services of the respondent had 
been made permanent and dierefore the 
order terminating her services has the 
effect of remo\Tng her from ser\ice and 
placing the respondent in a position where 
she could no longer serve the State. This, 
according to the High Court, attracts 
Article 311. The High Court has further 
taken die wew that though the termina- 
tion of the respondent’s services was in- 
nocuous and not on any disciplinar>' or 
punitive grounds, nevertheless, in view of 
the fact that she has been in service for 
merely five years and no reason is given 
by the State for terminating her services. 
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it must be inferred that the order of ter- 
mination must have been passed by way 
of punishment or penalty. On these 
grounds the High Court quashed the 
order, dated February 10, 1967. 

7. hfr. Naunit Lai, learned counsel 
for the appellant, pointed out that the 
High Court has committed a very serious 
error in holding that Arfde 311 has been 
violated when the order. terminating- the 
services of the respondent was passed. 
The counsel further pointed out that the 
High Court has committed a mistake in 
proceeding on the basis that the respon- 
dent was a quasi-permanent employee. It 
was also urged that the High Courts 
harmg come to the conclusion that the 
order of termination was not passed on 
any disciplinary or punitive grounds, 
erred in setting aside the order on the 
ground that the said order must have 
been passed by way of punishment or 
penalty because the respondent has been 
in service for nearly five years. The coun- 
sel finally urged that the respondent being 
a temporary servant, her services had 
been terminated under the contract of 
service and the State Government was en- 
titled to pass ^dh an order. 

8. Mr. Lakshmi Narasu, learned 
counsel appearing for the respondent, in 
wew of the approach made by the High 
Court, found considerable difficulty in 
supporting the order. But the counsel 
urged that as the High Court has come 
to the conclusion that the order of termi- 
nation must have been passed by way of 
pxmishment, and as the services of the 
respondent who had been in sendee for 
over five years had been terminated with- 
out gi^mg any reason, this Court need 
not interfere with the decision of die 
High Court. 

9. In our opinion, the High Court has 
committed a nmdamental error in pro- 
ceeding on the basis that Article 311 ap- 
plies to the respondent. The High Court 
has also committed another serious mis- 
take in. proceeding on the basis that the 
order dated November 10, 1966 of the 
State Government made the respondent a 
quasi-permanent government ser\’’ant. The 
order dated October 23, 1962 appointing 
the respondent as an Assistant Teacher 
dearty says that the post to which she is 
appointed is a temporary one and that her 
appointment itself is made on a purely 
temporary basis. The order further states 
that the seridces of the respondent may 
be terminated by one calendar month's 
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notice in writing on either side. No doubt 
fhe respondent was in service till the im- 
pugned order was passed. 

10. Rules 2 (b), 3 and 4 of the Central 
Services (Temporary Services) Rules, 1949 
read together sbow that a government 
servant shall be deemed to be in quasi- 
permanerlt service if the said government 
servant has been in continuous govern- 
ment service for more than three years 
and the appointing authority is satisfied 
regarding the matters relating to the said 
employee referred to in Rule 3, and issues 
a declaration to that effect. The State 
Government, no doubt appears to have 
taken a decision on August 17, 1966 to 
■make certain temporary employees quasi- 
pfermanent and accordin^y certain posts 
also were made permanent. The Govern- 
ment also issued a Circular, dated Octo- 
ber 10, 1966 making the temporary posts 
in the Schedules attached to that order 
into permanent posts under the Education 
Department. But it will be seen that 
except making those posts permanent, 
the services of the incumbents of such 
posts had not been made permanent, as 
wrongly assumed by the High Court. On 
the other hand, by order dated Septem- 
ber 14, 1967 the State Government made 
various temporary employees permanent. 
No such notification had been issued in 
respect of the respondent, i.e., no decla- 
ration in respect of the respondent, as 
required under Rule 3 (2) of the Central 
Services (Temporary Services) Rules, 1949 
has been issued. Therefore the position 
was that the respondent continued to be 
a temporary servant on the date when 
the order under attack was passed. 

11. The High Court itself has stated; 
‘It is true that the termination appears to 
be innocuous and not on any disciplinary 
or punitive grounds”. After this finding 
and in view of the fact that the respon- 
dent was only a temporary government 
servant, whose services had been termi- 
nated \mder the contract of service, no 
further question regarding tibe validity of 
the order arises at all. But the High 
Court has expressed the opinion that 
Article 311 has been violated because it 
must be inferred that the order has been 
passed by way of punishment, especially 
when the respondent has been in service 
for over five years. This reasoning, in 
our opinion, is erroneous. In fact the 
Hi^ Court has recorded two inconsistent 
findings: (i) that the termination is inno- 
cuous and not on any disciplinary or puni- 
tive grounds; and (ii) that the order of 


termination must be considered to have 
been passed by way of punishment. Even 
the respondent, so far as we could see, 
has not taken up any plea to the effect 
that the order terminating her services 
was by way of punishment. 

12. No doubt the High Court has re- 
ferred to certain passages in the decision 
of this Court in Parshotam Lai Dhingra 
V. Union of India, (1958) SCR 828= (AIR 
1958 SC 36) but those principles have no 
application to the facts of the present case. 
Reviewing the case-law on the subject, the 
recent decision of this Court in State of 
Punjab V. Sulch Raj, AIR 1968 SC 1089 has 
laid down several propositions of which 
proposition No. 1 is as follows: 

"On a conspectus of these cases, the 
following propositions are dear: — 

1. The services of a temporary servant 
or a probationer can be terminated imder 
the rules of his employment and such ter- 
mination without anything more would 
not attract the operation of Article 311 
of the Constitution.” 

As we have aheady pointed out, the ser- 
vices of the respondent have been termi- 
nated according to the terms of the con- 
tract of service and the order terminating 
the service is one simpliciter and not by 
way of punishment If so, the matter 
comes squarely vdthin the proposition 
No. 1 set out above and it follows that 
Article 311 has no application at all. 

13. As we have mentioned earlier, the 
respondent has raised a contention that 
as she was appointed by the Chief Secre- 
tary, the order terminating her services 
passed by the Deputy Director of Educa- 
tion, a subordinate authority, is not valid. 
But that contention, again, was on the 
basis that Article 311 has been violated 
in this regard. The appellant State has 
taken the stand that the power of appoint- 
ment had been subsequently vested in the 
Director of Education and that there has 
been a delegation in favour of the Deputy 
Director of Education to exercise all the 
powers of the Director in tins regard. In 
the view that we talce that Aitide 311 
has no application to the case of the res- 
pondent, it becomes unnecessary to con- 
sider this aspect. 

14. In the result the order of the High 
Court, dated March 4, 1968 is set aside 
and this appeal allowed. In the circum- 
stances of the case, there will be no order 
as to costs. - 

' Appeal allowed. 

■ ■! 
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10-1969. 

(A) Displaced Persons (Claims) Act 
(1950), Section 6 — Displaced Persons 
(Claims) Supplementary Act (1954), Sec- 
tions 5 (1) (a) and (b) and 2 (f) — Dis- 
placed Persons (Verification of Claims) 
Supplementaiy Rules (1954), Rule 18 — ■ 
Power of Chief Settlement Commissioner 
under Section 5 (1) (b) — It includes 
power to review final order under the Act 
of 1950. 

On the plain reading of Section 5 (1) 
(b), the Chief Settlement Commissioner’s 
special power of revision would extend to 
suo motu revision of the verified claims 
which have become final under the Prin- 
cipal Act as a result of orders made by 
the Chief Claims Commissioner on revi- 
sion. (Para 7) 

The language xised in Section 5 (1) (b) 
of the Supplementary Act is imambiguous 
and it clearly empowers the Chief Settle- 
ment Commissioner, subject to any rules 
that may be made, to revise any verified 
claim and malce such orders in relation 
thereto as he thinks fit. A verified claim 
as defined in Section 2 (f) of the Supple- 
mentary Act means any daim registered 
under the Principal Act in respect of 
which a ^al order has been passed under 
that Act. (Para 7) 

A Preamble is a key to open the mind 
of the Legislature but it cannot be used 
to control or qualify precise and vmambi- 
guous language of the enactment. It is 
only when there is a doubt as to the 
meaning of a provision that recourse may 
be had to the preamble to ascertain the 
reasons for the enactment and hence the 
intention of the Parliament. If the langu- 
age of the enactment is capable of more 
than one meaning then that one is to be 
preferred which comes, nearest to the pm- 
pose and scop? of the preamble. In other 
words. Preamble may assist in ascertain- 
ing the meaning but it does not affect 
clear words in a statute. The Courts are 
thus not expected to start with the Pre- 
amble for construing a statutory provision 
nor does the mere fact that' a clear ,and 
unambiguous statutory provision goes 
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beyond the pr6amble give rise itself to 
a doubt on its meaning. (Para 6) 

Further, ihe submission that an order 
made on a revision can in no case be 
subjected to further revision, is also imac- 
ceptable on the statutory scheme and 
language. No constitutional bar to fur- 
ther scrutiny of such orders on revision 
could be pointed out. (Para 8) 

(B) Displaced Persons (Claims) Supple- 
mentary Act (1954), Ss. 5 (1) (b) and 2 (f) 

Power in revision ^ — It includes valua- 
tion of claim. 

The power of revision under S. 5 (1) 
(b) is not restricted to the verification or 
the claim but it also embraces the power 
of valuation. It is true that "claim” as 
defined in the principal Act (1950), broad- 
ly speaking means the assertion of a right 
to ownership of or to any interest in, 
immovable property. But the Claims 
Officer under that Act has also to value 
the claim and the final order embraces 
both verification of title and valuation. 
The definition of “verified claim” in Sec- 
tion 2 (f) of the Supplementary Act speaks 
of the final order and it includes valua- 
tion. (Para 9) 

(C) Displaced Persons (Claims) Sup- 
plementary Act (1954) Section 5 (1) (b) — < 
Displaced Persons (Verification of Claims) 
Supplementary Rules (1954), Rule 18 
Cl. (iv) Interpretation of Cl. (iv) — 
Rule of ejusdem generis does not apply. 

The first three categories contained in 
Rule 18 do not form a genus or a class 
with the result that Cl. (iv) would not at- 
tract the ejusdem generis rule for its 
construction. The expression "other suffi- 
cient cause” occurring in Clause (iv) of 
Rule 18 has therefore to be read in this 
context. When in a statute there are 
general words following particular and 
specific words, the general words are 
sometimes construed as limited to things 
of the same kind as those specified. This 
rule of interpretation generally known as 
the ejusdem generis rule reflects an at- 
tempt to reconcile incompatibility be- 
tween the specific and general words, in 
view of the other rules of interpretation, 
that all words in a statute are given effect 
if possible, that a statute is to be con- 
strued as a whole and that no words in 
a statute are presumed to be superfluous. 
Ejusdem generis rule being one of 
the rules of interpretation, only serves, 
like all such rules, as an aid to discover 
the legislative intent; it is neither final 
nor conclusive and is attracted only when 
the specific words enumerated, constitute 
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a class, wliich is not exhausted and are 
followed by general terms and when there, 
is no mainfestation of intent to give 
broader meaning to the general words. 
Am 1954 SC 526, Distinguished. 

(Para 13) 

(D) Displaced Persons (Claims) Supple- 
mentary Act (1954), Section 5 (1) (a) — 
Order passed by Claims Comnussioner — 
In review Chief Settlement Commissioner 
reducing amount substantially ■ — Review 
order based on conclusions on pure con- 
jectures and sunnises and not on legal 
evidence — Order set aside in writ peti- 
tion by Single Judge on groimd of error 
apparent on face of record — Order of 
Single Judge set aside in Letters Patent 
Appeal against order — Held, that the 
decision of Letters Patent Bench was ille- 
gal. AIR 1965 Punj 307, Reversed. 

(Para 15) 

Cases Referred: Chronological Paras 

(1954) Am 1954 SC 526 (V 41)= 

1955-1 SCR 520, M. M. B. Catho- 

licos V. Most Rev. Mar. Poulose 11 

The following Judgment of the Court 
was delivered by 

DUA, J.: — The appellant^ a displaced 
person from Lahore, now in West Pakis- 
tan, submitted his claim in respect of 
the immovable property left by him there. 
The claim was submitted under the pro- 
visions of the Displaced Persons (Claims) 
Act XLIV of 1950 (hereinafter called the 
principal Act). The property in respect 
of which the claim was submitted was 
valued by the appellant at Rs. 10 lacs. 
It consisted of a building 2% storeyed 
high with 12 shops and a well as also some 
platform etc. in Landa Bazar, in Lahore. 
The Claims OfBcer verified thig claim for 
Rs. 8 lacs. Against this order a revision 
was taken by 3ie appellant to the Claims 
Commissioner who on May 1, 1953 m a 
brief order raised the value of the veri- 
fied claim to Rs. 10 lacs. The relevant 
part of that order reads as tmder: 

"I have gone through the order of the 
learned Claims Officer and I :^d that he 
has given a queer argument to allow 
Rs. 8,00,000/- to the claimant. By every 
method tried by him the assessment went 
beyond Rs. 10,00,000/- and I think he 
ought to have allowed Rs. 10,00,000/- as 
claimed by the claimant I enhance the 
^sessment and allow Rs. 10,00,000/- to 
the claimant” 


We would assume that the Claims Com- 
missioner had been duly delegated the 
power of the Chief Claims Commissioner 
to revise the order of the Claims Officer, 
because no dispute was raised on this 
point On the strength of the verified 
claim the appellant purchased two pro- 
perties in Delhi at a public auction; one 
of them is situated in Daryaganj and the 
other in New Rajinder Nagar. On Novem- 
ber 8, 1957, Shri M. S. Chaddha, Settle- 
ment Commissioner, exercising power of 
the Chief Settlement Commissioner issu- 
ed to the appellant a notice under the 
Displaced Persons (Claims) Supplemen- 
tary Act, 1954 calling upon him to show 
cause why the order of the Claims Coni- 
missioner dated May 1, 1953, be not re- 
vised and varied. On May 23, 1958, the 
said officer reduced tiie appellant’s claim 
of Rs. 10 lacs to Rs. 15,000/-. The ap- 
pellant then filed a writ petition under 
Article 226 in the Punjab High Court 
challenging the order reducing Qie value 
of his claim. A learned Single Judge on 
November 1, 1962 allowed the writ peti- 
tion holding that the learned Settlement 
Commissioner exercising the power of the 
Chief Settlement Commissioner had pro- 
ceeded to deal with the value of the pro- 
perty on wholly conjectural grounds. In 
a detailed order the learned Single Judge 
came to the conclusion that the Settle- 
ment Commissioner had not only ignored 
important evidence but had also held cer- 
tain documents to be forged without any 
evidence in support of the findings. In 
the opinion of &e learned Single Judge, 
therefore, there were clear errors of law 
on the face of the record rendering the 
order of the Settlement Commissioner 
open to challenge in writ proceedings 
in the High. Court. On this view the 
order was set aside and quashed. It was, 
however, observed that it would be open 
to the department to reconsider the 
entire matter as to valuation and come 
to a proper conclusion on evidence. 

2. The respondent took the matter on 
appeal to a Division Bench under the 
Letters Patent and the Letters Patent 
Bench reversed the order of the learned 
Sin^e Judge holding that on a reading of 
the order of the Settlement Commissioner 
it could not be said that his finding was 
based on no legal evidence. The appeal 
was accordingly allowed and setting aside 
the order of the learned Sin^e Judge, 
tiie appellant’s writ petition was dismiss- 
ed. The appellant has come to this Court 
on appeal with certificate. 
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3. On "behalf of the appellant two 
main points were raised before us. It was 
contended, in the first instance, that Shri 
M. S. Chaddha, while exercising the 
power of the Chief Settlement Commis- 
sioner, had no jurisdiction to revise the 
order made by the Claims Commissioner 
exercising the revisional power of the 
Cliief Claims Commissioner under the 
principal Act. Secondly, it was contend- 
ed that there was a dear error of law 
apparent on the face of the record udth 
the result that the learned Single Judge 
was fully justified in quashing the order 
of the Settlement Commissioner, and that 
the Letters Patent Bench was in error 
in allowing the appeal. While develop- 
ing this groimd of attack the coimsel also 
submitted that in exercising the power of 
revision the Settlement Commissioner 
could not interfere with condusions of 
fact and that he had, therefore, exceed- 
ed his jurisdiction in so doing. 

4. In order to examine the first sub- 
mission we have to turn to the provisions 
of the Prindpal Act and of the Displaced 
Persons (Claims) Supplementary Act 12 
of 1954 (Hereafter called the Supple- 
mentary Act). The Prindpal Act, enact- 
ed with the object of providing for the 
registration and verification of daims of 
displaced persons in respect of immov- 
able property in Pakistan, was brought 
on the statute book on May 18, 1950 and 
was initially to remain in force for a 
period of two years only. Its life was 
extended by a further period of one year 
by means of an amendment in 1952. On 
the expiry of the third year the Displaced 
IPersons (Claims) Supplementary Ordi- 
nance No. 3 of 1954 was promulgated 
pending tire passage by the Parliament 
of the biU which later emerged in the 
shape of Supplementary Act. The Ordi- 
nance was enforced on January 18, 1954. 
The Supplementary Act was enacted, as 
its preamble shows, to provide for the 
disposal of certain proceedings pending 
imder the Prindpal Act and for matters 
connected therewith. We have specifi- 
cally referred to the preamble because 
on behalf of the appellant strong reliance 
was placed on the preamble in support 
of his construction Of Sections 4 and 5 
of the Supplementary Act which deal 
with the revisional power of the Chief 
Settlement Commissioner appointed under 
this Act. It is not disputed at the bar 
that this Act was primarily designed to 
finalise the disposal of certain proceed- 
ings pending imder the Prindpal Act at 
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the time of its expiry. According to the 
appellant the words “for matters connect- 
ed tlierewith” in the preamble are intend- 
ed to have the effect of restricting the 
ambit of its provisions exclusively to the 
proceedings actually pending on the date 
of the expiry of the Principm Act, where- 
as, according to the respondent these 
words demand a liberal construction 
so as to bring within the fold of 
the Act all proceedings initiated for 
the registration of claims, notwith- 
standing the fact that final order of veri- 
fication and valuation had already been 
made tliereon. The respondent also 
placed strong reliance on the language 
used in Section 5 which, he ar^ed, is 
plain and tmambi^ous and its ambit can- 
not be restricted by the Preamble. That 
section reads as under: 

“5. Special power of revision in respect 
of cases decided under Act XLIV of 1950. 
(1) Notwithstanding anything contained 
in the principal Act, the Chief Settlement 
Commissioner: 

(a) may, on an application for revision 
made to him within time by any person 
aggrieved by the decision of the Claims 
Officer, caU for the record of the case 
and make such order in the case as he 
thinks fit. 

"Explanation — ^For the pxuposes of this 
clause, an apph'cation for revision shall 
be deemed to be or to have been made 
within time, if — 

(1) such application was not barred by 
liniitation on the appointed day under 
the rules made under the principal Act 
and is filed wthin one month from the 
commencement of this Act; or 

, (fi) such application had been filed be- 
fore the appointed day and was not, on 
the date on wliich it was filed barred 
by limitation under the rules made under 
the principal Act; 

(b) may, on his o^vn motion, but sub- 
ject to any rules that may be made in 
this behalf, revise any verified claim and 
make such order in relation thereto as he 
thinks fit. 

(2) No order varying, the decision of 
the Claims OflBcer or revising any verified 
claim which prejudicially affects any per- 
son shall be made without giving an op- 
portunity of being heard.” 

5. This special power of revision was 
conferred on the Chief Settlement Com- 
missioner in addition to the ' ordinary 
power of revision conferred by the pro- 
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viso to Section 4 (3) which was similar 
to the power of revision conferred on the 
Chief Claims Commissioner under the 
principal Act. The suo motu power to 
revise verified claims, according to the 
appellant^s learned counsel, was designed- 
ly vested in the Chief Settlement Com- 
missioner, he being the final authority 
under the Supplementary Act. But tto 
power, argued the counsel, was not in- 
tended to extend to proceedings, which 
could not be considered to be pending 
under the Principal Act. This argument 
was sought to be founded on the Pre- 
amble of the Supplementary Act. A veri- 
fied claim which had been subjected to 
scrutiny by tbe Chief Claims Commis- 
sioner and bore that officers seal xmder 
the Principal Act, according to the ap- 
pellants coimsel, could not be described 
to be a matter pending mder the Prm- 
cipal Act and a revision of such a claim 
could not be held to be a matter connect- 
ed with a pending proceeding. 

6. The object and purpose of a pre- 
amble to a statute is well settled and at 
the bar before us there was no serious 
dispute on this point. A preamble is a 
key to open the mind of the legislature 
but it cannot be used to control or qualify 
precise and imambiguous language of the 
enactment. It is only when there is a 
doubt as to the meaning of a provision 
that recourse may be had to the pre- 
amble to ascertain the reasons for the en- 
actment and hence the intention of the 
Parliament If the language of the en- 
actment is capable of more than one 
meaning then fiiat one is to be preferred 
which comes nearest to the purpose and 
scope of the preamble. In other words. 
Preamble may assist in ascertaining the 
meaning but it does not affect clear words 
in a statute. The courts are thus not 
expected to start with the preamble for 
construing a statutory provision nor does 
the mere fact that a clear and unambi- 
guous statutory provision goes beyond 
tie preamble give rise by itself to a 
doubt on its meaning. 

7. Now the language used in Sec- 
tion 5 (1) (b) of the Supplementary Act is 
unambiguous and it clearly empowers 
die Chief Settlement Comrnissioner, sub- 
ject to any rules that may be made, to 
revise any verified claim and make such 
orders in relation thereto as he thinks fit. 
A verified claim as defined in Sec. 2 (fi 
of the Supplementary Act means any 
daim registered under the Principal Act 
m req)ect of which a final order has been 


passed tmder that Act. Now it is diffi- 
cult to contend that on a plain reading 
of Section 5 (1) (b) in the Hght of the 
definition of the expression “verified 
claim”, the CHef Setuement Commis- 
sioner had no power suo motu to revise 
a claim on which a final order had been 
passed imder the Principal Act by the 
Chief Claims Commissioner. It may be 
pointed out that according to the statu- 
tory scheme, rmder Section 5 (1) (a) of 
the Supplementary Act an aggrieved 
party is entitled to apply to. the Chief 
Settlement Commissioner for revision of 
decisions of the Claims Officers and there 
is adequate provision for safeguarding 
the interests of the aggrieved parties 
from any possible injury by reason of 
lapse of time. The difference in the 
language used in Clauses (a) and (b) of 
Section 5 (1) throws sufficient hght on the 
legislative intent. The use of the words 
“revise any verified claim” seems prima 
facie to extend the power of revision also 
to verified claims bearing the stamp of 
scrutiny by the Chief Settlement Com- 
missioner. Had the Parliament intended 
this power to be restricted, as suggested 
on behalf of the appellant, then it would 
have expressed such intention in clear 
words. The statutory scheme also sup- 
ports this view. Under the proviso to 
Section 4 (3) the Chief Settlement Com- 
missioner has suo motu power of revision 
from the decisions of the . Settlement 
Officers and under Section 5 (1) (a) he 
has the power of revision on applications 
by aggrieved parties from the decisions 
of Claims Officers. But under S. 5 (1) (b) 
the suo motu power of revision does not 
extend to aU decisions but is confined 
only to verified claims though in this res- 
pect it takes within its fold all such 
claims and is not restricted to the claims 
verified only by the Claims Officers. On 
a plain reading of Section 5 (1) (b), there- 
fore, the Chief Settlement Commissioner’s 
special power of revision would seem to 
us to extend to suo motu revision of the 
verified claims which had become final 
under the Principal Act as a result of 
orders made by the Chief Claims Com- 
missioner on revision. Neither any statu- 
tory bar nor any precedent has been cited 
against the exercise of this power; nor 
has any principle been brought to omr 
notice which would induce us to restrict 
the plain language of Section 5 (1) (b). 

8. The subnussion fiiat an order madei 
on a revision can in no case be subjected] 
to further revision, is also imacceptablej 
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on the statutory scheme and language. 
No constitutional bar to further scrutiny 
of such orders on revision was pointed 
out. It may in this connection be borne 
in mind that verification of claims under 
the Principal Act involved proof in re- 
gard to title to and value of property 
left by the displaced persons m West 
Pakistan; and this had to be completed 
within a period of originally two years 
which was later extended by one year. 
The best evidence in this respect was 
only available in West Pakistan, and it 
is a matter of common loiowledge that 
it was not easy for an average displaced 
person to secure such evidence. Chances 
of errors in verification and valuation of 
claims, in these circumstances, being not 
too few, the highest authority was 
advisedly in larger public interest vested 
with a wide power to review and reassess 
such verified claims. 

9. It was then contended that the 
power of revision -under Section 5 (1) 

is restricted to the verification of the 
claim and its valuation is outside its 
purview. This contention is difficult to 
accept. It is true that "claim” as defined 
in the principal Act broadly speaking 
means ^e assertion of a right to o-wner- 
ship of, or to any interest in, immovable 
property. But the Claims Officer xmder 
that Act has also to value the claim and 
the final order embraces both verifica- 
tion of title and valuation. The defini- 
tion of "verified claim” in Section 2 (f) 
of the Supplementary Act speaks of the 
final order and it includes valuation. 

10. Tliis takes us to the submission 
that the power of revision of the Chief 
Settlement Co m missioner is circumscrib- 
ed within the four comers of RvJe 18 of 
the Displaced Persons (Verification of 
Claims) Supplementary Rules, 1954. This 
Rule, of course, specifically controls the 
exercise of die power of revision con- 
ferred by Section 5 (1) (b) and this is not 
disputed. Rule 18 is in the following 
terms: 

"18. Special revision of verified claims 
under Clause (b) of sub-section (1) of Sec- 
tion 5 — The Chief Settlement Commis- 
sioner may, while exercising die powers 
of special re-visioh conferred on him by 
Clause (b) of sub-section (1) of Section 5, 
call for the record of any verified claim 
and may pass any order in revision in 
respect of such verified claim in such 
manner as he thinks fit, if he is satisfied 
that such order should be passed on one 


or the other of the following grounds, 
namely: — 

"(i) the discovery of any new matter 
or documentary evidence which after the 
exercise of due diligence was not within 
the Icnowledge of or could hot be pro- 
duced by die claimant at the time when 
the claim was verified; or 

(ii) correction of any clerical or aridi- 
metical mistakes apparent on the face of 
the record; or 

(iii) gross or material irregularity or 
disparity in the valuation of the claim; or 

(iv) any other sufficient reason: 

Prowded that the Chief Setdement 

Commissioner shall not entertain or take 
into consideration any application or re- 
resentation made to him .under this rule 
y any claimant if such - apphcadon or 
representation is made after the 80th day 
of April 1954.” 

11. It was contended that the grounds 
on which the Chief Setdement Commis- 
sioner re-vised the verified claim do not 
fall within the first three clauses of this 
rule. The fourth clause, according to 
Shri Gosain’s argument^ must be read 
ejusdem generis and so read this , clause 
would also be inapplicable to the case. 
Reliance in support of this argument was 
placed on M. M. B. Catholicos v. Most. 
Rev. Mar Poulose, 1955-1 SCR 520 = 
(AIR 1954 SC 526) a case dealing ■ -with 
the power of re-view under Order 47, 
Rule 1, Ci-vil P. C. the language of which, 
according to the appellant’s cotmsel, is 
completely identical with that of rule 18. 

12. Let us examine the language of 
these two pro-visions. Rule 18 . has al- 
ready been reproduced. Order 47, 
Rule 1 (c), Chdl P. C. -which alone is 
relevant for om: purpose is in the follow- 
ing terms. 

"Rule 1. Any person considering him- 
self aggrieved — 


(c) by a decision on a reference from 
a Court of Small Causes and who, from 
the discovery of new and important mat- 
ter or e-vidence which, after the exercise 
of due diligence, was not within his 
knowledge or could not be produced by 
him at tlie time when the decree was 
passed or order made, or on account of ^ 
some mistake or error apparent on the 
face of die record, or for any other suf- 
ficient reason, desires to obtain a rewew 
of the decree passed- or order made 
against him, may apply for a re-view of 
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judgment to the Court which passed the 
decree or made the order. 

( 2 ) " 

18. From a plain reading of these two 
provisions the difference in their langu- 
age is quite obvious. Clauses (i) and (iil 
of Rule 18 are certainly similar to Cl. (c) 
of Order 47, Rule 1, but Qause (in) of 
Rule 18 is wholly different from Cl. (c) 
of Rule 1 of Order 47. It is difficult 
to hold these clauses to be similar in land 
or to have a common genus. The former 
seems not only to t^e within its fold 
gross and material irregularity in the 
valuation of the claim, which to some 
extent resembles one of the grotmds on 
which revisional power as contemplated 
by Section 115, Civil P. C. can be exer- 
cised, but also to include cases where 
there is disparity in the valuation of the 
claim. Quite clearly this clause is much 
wider in scope than Order 47, Rule 1 (c). 
The expression “other sufficient cause” 
occurring in Clause (iv) of Rule 18 has 
therefore to be construed in this context 
When in a statute there are general words 
following particular and specific words, 
the generfd words are sometimes con- 
strued as limited to things of the same 
land as those specified. This rale of 
interpretation generally kno^vn as ejus- 
dem generis rule has been pressed into 
service on behalf of the appellant. This 
rule reflects an attempt to reconcile in- 
compatibility between the specific and 
general words, in view of the other rules 
of interpretation, that all words in a 
statute are given effect if possible, that 
a statute is to be construed as a whole 
and that no words in a statute are pre- 
sumed to be superfluous. Ejusdem Gene- 
ris rule being one of the niles of inter- 
pretation, only serves, like aU such rules, 
as an aid to discover the legislative in- 
tent; it is neither final nor conclusive 
and is attracted only when the specific 
words enumerated, constitute a class, 
which is not exhausted and are followed 
by general terms and when there is no 
manifestation of intent to give broader 
Imeaning to the general words. 

14. The first three categories contain- 
ed in Rule 18, in our opinion, do not 
form a genus or a class with the result 
fhat Clause (iv) would not attract the 
ejusdem generis rule for its construction. 
But ^suming that they constitute a class 
or land of objects or genus, it appears 
to us that grounds given by the Setfle- 
ment Commissioner are analogous to 
1970 S. C./85 IV G— U 


Clause (in) which speaks of gross and 
material irregularity or disparity in the 
valuation of the claim. This submission 
must, therefore, be rejected. 

15. We now come to the merits of 
the order of the Settlement Commissioner. 
After going through the order and the 
materim on the record, to which our at- 
tention has been drawn, we are satisfied 
that the Settlement Commissioner has at 
more places than one based his conclu- 
sions on pure conjectures and surmises 
^vithout there being any legal evidence 
on the record to support them. We do 
not consider it necessary to exhaustively 
deal vuth the argument in support of the 
errors of law on the face of the record 
for the purpose of considering the alleged 
infirmities in the order of the Settlement 
Commissioner. The learned Single Judge 
has dealt with this question at length 
and we are in agreement with his con- 
clusions. We may only add that we have 
also looked at the original documents 
which appeared suspicious to the Settle- 
ment Commissioner, but we are unable 
to find any circumstance which could be 
said to be suspicious or abnormal so as 
to give rise to any reasonable doubt about 
their genuineness. The respondent’s 

learned cormsel also expressed his inabi- 
lity to bring to our notice any material 
throwing suspicion on the genuineness of 
these documents. Indeed the learned 
counsel was frank enough to express his 
inability to support the view taken by 
the Letters Patent Bench or to find fault 
\wth the conclusions of the learned Single 
Judge, whose order seems to be unexcep- 
tionable. We accordingly allow the ap- 
peal and setting aside the order of the 
Letters Patent Bench restore that of the 
Single Judge. It was agreed at the bar 
that as directed by the Sin^e Judge the 
case should go back to the Chief Settle- 
ment Commissioner for a fresh decision 
in accordance with law. That this case 
can be remitted back to the Chief Settler 
ment Commissioner in these proceedings 
was not disputed before us. We should, 
however, make it clear that this order is 
not to be construed to contain any ex- 
pression of opinion on merit on the e^d- 
dentiary value of the material on tfie re- 
cord on the question of valuation of the 
claim. The appellant is entitled to his 
costs. 


Appeal allowed. 
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AIR 1970 SUPREME COURT 546 
(V 57 C 120) 

J. C. SHAH AND K. S. HEGDE, JJ- 

Nathulal, Appellant v. Phoolchand, Res- 
pondent. 

Civil Appeal No, 2345 of 1966, D/- 16- 
10-1969. 

(A) Contract Act (1872), Ss. 31 and 55 
— Conditional agreement — Agreement 
to transfer land — Statute prescribing 
prior permission of authority — Agree- 
ment must be deemed subject to implied 
condition. 

Where by a statute property is not 
transferable without the permission of the 
authority, an agreement to transfer the 
property must be deemed subject to the 
implied condition that the transferor will 
obtain the sanction of the authority con- 
cerned. AIR 1930 PC 287 and AIR 1964 
SC 978, Rel. on. (Para 5) 

(B) Contract Act (1872), Section 55 — 
Readiness and willingness — Purchaser 
need not produce money or vouch a con- 
cluded scheme for financing the transac- 
tion. AIR 1950 PC 90, Rel. on. 

(Para 6) 

(C) Transfer of Property Act (1882), 
Section 53A — Defence of part perform- 
ance — Conditions essentim — Sale of 
land — Necessity of permission — Sec- 
tion 70 (8) of M. B. Land Revenue and 
Tenancy Act creates no bar. 

The conditions necessary for making 
out the defence of part performance to 
an action in ejectment by the owner are: 

(1) that the transferor has contracted to 
transfer for consideration any immove- 
able property by writing signed by him 
or on his behalf from which the terms 
necessary to constitute the transfer can 
be ascertained with reasonable certainty; 

(2) that the transferee has, in part per- 
formance of the contract, taken posses- 
sion of the property or any part thereof, 
or tire transferee, being already in pos- 
session continues in possession in part 
performance of the contract; 

(3) that the transferee has done some 
act in furtherance of the contract; and 

(4) that the transferee has performed 
or is willing to perform his part of the 
contract. 

If these conditions are fulfilled then not- 
withstanding that the contract, though re- 
quired to be registered, has not been re- 
gistered or, where there is an instrument 
of transfer, that the transfer has not been 
completed in the manner prescribed 


therefor by tlie law for the time being 
in force, the transferor or any person 
claiming under him is debarred from en- 
forcing against the transferee any right 
in respect of the property of which the 
transferee has taken or continued in pos- 
session, other than a right expressly pro- 
vided by the terms of the contract. Sec- 
tion 70 (8) of the M. B, Land Revenue 
and Tenancy Act creates no bar to defence 
of part performance. (Para 9) 

Cases Referred: Chronological Paras 

(1964) AIR 1964 SC 978 (V 51) = 

(1964) 2 SCR 495, Mrs. Chandnee 
Widyavati Madden v. Dr. C. L. 

Kah’al 5 

(1950) AIR 1950 PC 90 (V 37) = 

77 Ind App 76, Bank of India 
Ltd. V. Jamsetji A. H. Chinoy 
and M/s. Chinoy and Co. 6 

(1930) AIR 1930 PC 287 (V 17) = 

57 Ind App 333, Motild v. Nanhe- 
lal 5 

The following Judgment of the Court 
was delivered by 

SHAH, J.: Nathulal— appellant in this 
appeal — was the owner of a Cinning Fac- 
tory constructed on a plot of agricmtural 
land bearing Khasra No. 259/1. The land 
stood entered in the revenue records in 
the name of Chittarmal— Jsrother of 
Nathulal. On February 26, 1951, Nathu- 
lal agreed to sell to Phoolchand the land 
and the Cinning Factory for Rs. 43,011. 
He received in part payment Rs. 22,011 
and put Phoolchand in possession of the 
property. Phoolchand agreed to pay the 
balance on or before May 7, 1951. The 
terms of the agreement were reduced to 
writing in counter-part and were duly 
signed by the parties. 

2. On the plea that Phoolchand had 
failed to pay on the due date the balance 
of price, Nathulal rescinded the contract 
on October 8, 1951 and commenced an 
action . in May, 1954 in the Court of the 
District Judge, Nimar, for a decree for 
possession of the land and the factory 
and for mesne profits from the date of 
delivery till possession was restored to 
him, alleging that Phoolchand was a 
trespasser because he had contrary tO 
the express terms of the agreement made 
default in payment of the balance of the 
purchase price on or before May 7, 1951. 
Phoolchand contended that Nathulal had 
failed to get the name of Chittarmal 
"deleted” from the revenue record ac- 
cording to the terms of the agreementi 
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fhat- he Phoolchand was ready and wil- 
ling to pay the balance of Rs, 21,000, that 
he had sent a telegram on May 7, 1951, 
offering to pay the balance against exe- 
cution of the sale deed, that the agree- 
ment had been unlawfully altered by 
Nathulal after execution by adding a 
clause by which the possession of Phool- 
chand in default of payment of money 
on or before May 7, 1951, was declared 
tmlawfuL 

8. The Trial Court decreed the suit 
holding that Phoolchand committed 
breach of contract in that he failed to 
pay the balance due by him on or be- 
fore the due date. In appeal the High 
Court of Madhya Pradesh reversed the 
decree. The High Court declared that 
Nathulal was entitled to the balance of 
the consideration as also “mesne profits” 
at the rate of Rs. 1,500 per annum from 
May 7, 1951 till the date on which 
21,000 were deposited by Phoolchand 
within two months of the passing of the 
decree. Subject to this direction Phool- 
chand was allowed to retain possession 
of the entire property i e. land Eliasra 
No. 259/1 including the Ginning Factory 
and structures standing on the land. It 
was directed that if Phoolchand, commit- 
ted default Nathulal may claim posses- 
sion of the entire property with mesne 
profits at the rate of Rs. 3,000 per an- 
num from the date he was out of pos- 
session and till the date on which posses- 
sion was delivered. The cross-objections 
filed by Nathulal relating to mesne pro- 
fits were disposed of in the light of the 
directions given in the decree. With 
certificate granted by the High Court 
this appeal has been preferred by Nathu- 
1 ^ 

4. In the view of the Trial Comt 
Phoolchand was unable to procme the 
amount of Rs. 21,000 which he had agreed 
to pay on or before May 7, 1951 and on 
that account he had committed breach 
of the contract The High Court held that 
Nathulal was not guilty of breach of 
contract, for, Phoolchand had arranged 
\vith a Bank to borrow upto Rs. 75,000, 
when needed by him, and Phoolchand 
had on that accoimt sufficient resources 
at his disposal to enable him to pay die 
amount due. Tlie Trial Court and the 
High Court have held that Phoolchand 
faded to pay die amount on or before 
May 7, 1951. They have also held that 
he had not made the tender as pleaded 
by him. 


5. Under the terms of the agreement 
Nathulal had undertaken to get the name 
of his brother Chittarmal removed from 
the revenue records and to get his own 
name entered, but the lands continued 
to stand recorded in the name of Chittaf- 
mal tin October 6, 1952, and before that 
date Nadiulal rescinded the contract 
Again by virtue of Section 70 (4) of the 
Madhya Bharat Land Revenue and Ten- 
ancy Act 66 of 1950, Phoolchand not be- 
ing an agriculturist the land could not 
be sold to him without the sanction of 
the State Government. In the absence of 
any specific clause dealing with this 
matter, a condition that Nathulal will 
secure the sanction under Section 70 (4) 
after paying the appropriate fee must be 
implied for it is well settled that where 
by statute property is not transferable 
without the permission of the authority, 
an agreement to transfer the property 
must be deemed subject to the implied 
condition that the transferor will otJtain 
the sanction of the authority concerned: 
see Morilal v. Nanhelal, 57 Ind App 333 
= (AIR 1930 PC 287) and Mrs, Chandnee 
Widya Vati Madden v. Dr. C. L. Katial, 
(1964) 2 SCR 495 = (AIR 1964 SC 978). 

6. Phoolchand could be called upon 
to pay the balance of the price only after 
Nathulal performed his part of the con- 
tract Phoolchand had an outstanding 
arrangement with his Banker to enable 
him to draw the amoimt needed by him 
for payment to Nathulal. To prove him- 
self ready and willing a purchaser has not 
necessarily to produce the money or to 
vouch a concluded scheme for financin g 
the transaction: Bank of India Ltd. v, 
Jamsetji A. H. Chinoy and Messrs, Chinoy 
and Co., 77 Ind App 76 at p. 91 = (AIR 
1950 PC 90 at p. 96). 

7. The High Court proceeded to de- 
cide the case largely upon the view that 
Nathulal committed breach of contract. 
But the question whether Nathulal had 
committed the breach is not of much 
significance. Nathulal was the owner of 
the land: he had executed no conveyance 
in favour of Phoolchand in the land or 
the factory. Nathulal had sued for pos- 
session relying upon his title, and Phool- 
chand could defeat that claim if he esta- 
blished his defence of part-performance 
under Section 53A of the Transfer of 
Property Act 

8. The argument raised by counsel 
for Nathumal, that by virtue of S. 70 (8) 
of the Madhya Bharat Land Revenue and 
Tenancy Ac^ the plea of part perfor- 
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mance is not available to a person put 
in possession of the property under a 
contract of sale, has, in our judgment, 
no force. Section 70 (8) provides: 

"No sale under this section shall be 
deemed to be valid until the sale deed 
effecting such a sale has been registered 
in accordance with the law of registra- 
tion in force for the time being”. 

But this clause only requires that not only 
the conditions prescribed by Section 70, 
but registration of sale deed in accord- 
ance with the law of registration for the 
time being iu force is a condition required 
to be complied with before a sale is deem- 
ed valid. There is no sale in the present 
case, and Phoolchand is not relying upon 
any sale. He is relying upon a contract 
of sale and equity which he may set up 
to defend his possession against the claim 
made by Nathulal. To the making of 
such a daim, relying upon the doctrine 
of part performance in Section 53A of 
the Transfer of Property Act, there is 
nothing in Section 70 (8) of the Madhya 
Bharat Land Revenue and Tenancy Act 
66 of 1950 which may operate as a bar. 

9. The conditions necessary for mak- 
ing out the defence of part performance 
to an action in ejectment by the owner 
are: 

(1) that the transferor has contracted 
to transfer for consideration any immove- 
able property by writing signed by him 
or on bis behalf from which the terms 
necessary to constitute the transfer can 
be ascertained with reasonable certainty; 

(2) that the transferee has, in part per- 
formance of the contract, taken posses^ 
sion of the property or any part thereof, 
or the transferee, being already in pos- 
session continues in possession in part 
performance of the contract; 

(3) that the transferee has done some 
act in furtherance of the contract; and 

(4) that the transferee has performed 
or is willing to perform his part of the 
contract. 

If these conditions are fulfilled then not- 
withstanding that the contract, though 
required to be registered, has not been 
registered, or, where there is an instru- 
ment of transfer, that the transfer has_ not 
been completed in the manner prescribed 
therefor by the law for the time being in 
force, the transferor or any person clam- 
ing imder him is debarred from enforcing 
against the transferee any right in res- 
pect of the property of which the trans- 


feree has taken or continued in posses- 
sion, other than a right ejqiressly provid- 
ed by the terms of the contract 

There is in this case a contract to trans- 
fer for consideration immoveable pro- 
perty by writing signed by Nathulal from 
which the terms necessary to constitute 
the transfer can be ascertained with rea- 
sonable certainty. In part performance 
of the contract, Phoolchand has taken 
possession of the property and he had in 
pursuance thereof paid an amoxmt of 
Rs. 22,011. The argument raised by 
counsel for Nathulal that the act done 
in pursuance of the contract must be in- 
dependent of the terms of the contract 
cannot be accepted. The first three 
conditions, for the defence of part per- 
formance to be effectively set up by 
Phoolchand exist. Mr. Shroff for Nathu- 
lal however contends that Phoolchand 
was not willing to perform his part of 
the contract. 

10. Nathulal had expressly undertaken 
to have the revenue records rectified by 
securing the deletion of Cliittarmal’s 
name, and it was an implied condition of 
the contract that Nathulal will secure the 
sanction of the Collector to the transfer 
under Section 70 (4) of the Madhya 
Bharat Land Revenue and Tenancy Act 
66 of 1950. The first condition was not 
fulfilled till October 6, 1952 and the se- 
cond condition was never fulfilled. We 
are unable to agree with Mr. Shroff that 
the repeal of the Madhya Bharat Act 68 
of 1950 by the Madhya Pradesh Land 
Revenue Code, 1959, has retrospective 
operation. 

11. In considering whether a person 
is willing to perform his part of the con- 
tract the sequence iu which the obliga- 
tions under a contract are to be perform- 
ed must be taken into account. Ihe argu- 
ment raised by Mr. Shroff that Nathulal 
was bound to perform the two conditions 
only after the amount of Rs. 21,000 was 
paid is plainly contrary to the terms of 
the agreement. By virtue of Section 4 
of the Transfer of Property Act the chap- 
ters and sections of the Transfer of Pro- 
perty Act which relate to contracts are 
to be taken as part of the Indian Con- 
tract Act, 1872. If, therefore, under the 
terms of the contract the obligations of 
the parties have to be performed in a 
certain sequence, one of the parties to 
the contract cannot require compliance 
with the obligations by the other party 
without in the first instance performing 
his own part of the contract which in 
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tie sequence of obligations is perform- 
able by iim earlier. 

In view of the arrangement made by 
Phoolchand it was clear that he had at 
all relevant times made necessary arrange- 
ments for paying the amotmt due, but 
so long as Nathulal did not carry out 
V his part of the contract, Phoolchand 
r could not be called upon to pay the 
balance of the price. It must therefore 
be held that Phoolchand was at all rele- 
vant times willing to carry out his part 
of the contract 

12. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 549 
(V 57 C 121) 

(From Madras: 1969 Mad LW (Cri) 274) 
S. M. SIKRI, G. E. MITTER, 

K. S. HEGDE, A, N. RAY AND 
P. JAGANMOHAN REDDY, JJ. 

Lennart Schussler and another, Appel- 
lants V. Director of Enforcement and an- 
other, Respondents. 

Criminal Appeals Nos. 118 and 163 of 
1969, DA 14-10-1969. 

(A) Defence of India Rules (1962), 
Rule 132A (since repealed by Defence of 
India (Amendment) Rules, 1965) — Pro- 
secution for offence imder Rule cannot 
be launched subsequent to its repeal as 
Riere is no saving provision under the 
Defence of India (Amendment) Rules 
(1965) — AIR 1970 SC 494, FoU. 

(Para 6) 

(B) Penal Code (1860), Ss. 120B, 120A — 
Foreign Exchange Regulation Act (1947), 
Section 21 (1) — Contract contemplated 
under Section 21 (1) •— Nature — Sec- 
tion 121 (1) does not cover criminal con- 
spiracy similar to Section 120B — Com- 
plaint in respect of illegal acquisition of 
foreign exchange — Allegation therein 
that two accused agreed to obtain foreign 
exchange illegally — Framing of charge 
under Section 120B — Maintainability. 

A complaint in respect of illegal acqui- 
sition of foreign exchange filed against 
the two accused contained the following 
allegations: 

P, one of the accused, who was the 
Managing Director of a Company entered 
into agreement with a foreign Company 
for supply of raw material to his com- 
pany. Under the agreement the foreign 

LM/AN/F190/69/DVT/M ' 


company also agreed to over-invoice 
the value of goods and give credit of the 
over-invoiced amount to the personal ac- 
count of P. Another accused, L, a 
foreigner, also entered into agreement 
with P, by which he agreed to help P 
in opening the account in a foreign bank 
and to deposit in bank the amounts cre- 
dited to P’s account by the foreign com- 
pany from time to time and to intimate 
P secretly about the accounts. All these 
agreements were entered into outside 
India and before coming into force of 
Foreign Exchange Relation Act or 
Ride 132-B of Defence of India Rules. 
Acquisition of foreign exchange in this 
manner was not an offence at the time 
of the agreement between P and L, none- 
theless, L agreed to assist P in the belief 
that he would be assisting P in acquiring 
foreign exchange illegally. L continued 
to help P even after acquisition of foreign 
exchange in such manner became offence 
xmder the law. 

Held (Per Majority, Mitter & Hegde, 
JJ. contra), on the allegations in the com- 
plaint both the accused could be charged 
tmder S. 120B, Penal Code as it seemed 
that the several alleged acts of both 
the accused were in furtherance of th.e 
alleged conspiracy to obtam foreign ex- 
change illegally. (Para 10) 

Held, further that the alleged agree- 
ment between the two accused was not 
one which transgressed Section 21 (1) of 
the Foreign Exchange Regulation Act 
Hence Section 120B would apply. Agree- 
ment between P and the foreign company 
if proved, would however, fall within the 
mischief of Section 21 (1). (Para 8) 

The combined effect of the several 
provisions of Section 21 does not lead 
to the view that sub-section (1), covers a 
case of criminal conspiracy similar to Sec- 
tion 120B. Section 21 does not in terms 
deal with an agreement to commit an of- 
fence or a legd act in an illegal way but 
merely provides that an agreement or 
contract by itself ou^t not to evade or 
avoid the provisions of the Act. The 
contracts or agreements contemplated 
under Section 21 are those which are 
entered into during the course of com- 
mercial transactions and it is the inten- 
tion of the legislature to prohibit ^at 
such contracts or agreements ought not to 
provide for the evasion or avoidance of 
any of the provisions of the Act either 
directly or indirectly. The words "direct- 
ly or indirect!/’ do not take in any 
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agreement to do illegal acts in future: 
1969 Mad LW (Cri) 274, Affirmed. 

(Para 8) 

(C) Penal Code (1860), Sections 120A. 
120B — Agreement to do illegal act — 
Acts not amounting to offence done by 
one conspirator in furtherance of that 
agreement — He is still liable to he con- 
victed under Section 120B. 

Where the agreement between certain 
persons is a conspiracy to do or continue 
to do something which is illegal, it is im- 
material whether the agreement to do 
any of the acts in furtherance of the 
commission of the offence do not strictly 
amount to an offence. The entire agree- 
ment must be viewed as a whole and it 
has to be ascertained as to what in fact 
the conspirators intended to do or the 
object they wanted to achieve. Conse- 
quently, even if the acts done by a con- 
spirator in furtherance of the criminal 
conspiracy do not strictly amount to of- 
fence, he is liable to be convicted under 
Section 120B. LR 3 HL 305, Ref. to. 

(Para 9) 

(D) Penal Code (1860), Section 120A — 
Essentials of offence — Agreement be- 
tween two or more persons — Wlien con- 
stitutes conspiracy — Continuance of 
agreement — Effect 

The first of the offences defined in Sec- 
tion 120A, Penal Code which is itself 
punishable as a substantive offence is the 
very agreement between two or more 

S ersons to do or cause to be done an 
legal act or legal act by fflegal means 
subject however to the proviso that where 
the agreement is not an agreement to 
commit an offence the agreement does 
not amoimt to a conspiracy unless it is 
followed up by an overt act done by one 
or more persons in pursuance of such 
an agreement. There must be a meet- 
ing of minds in the doing of the illegal 
act or the doing of a legm act by illegal 
means. If in the furtherance of the con- 
spiracy certain persons are induced to 
do an unlawful act without the knowledge 
of the conspiracy of the plot they can- 
not be held to be conspirators, though 
they may be guilty of an offence per- 
taining to -the specific unlawful act. The 
offence of conspiracy is complete when 
two or more conspirators have agreed 
to do or cause to be done an act which 
is itself an offence, in which case no 
overt act need be established. An agree- 
ment to do an illegal act which amounts 
to a conspiracy will continue as long as 
the members of the conspiracy remain in 


agreement and as long as they are act- 
ing in accord and in furtherance of the 
object for which they entered into the 
agreement. (Para 8A) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 494 (V 57) = 
Rayala Corporation (P) Ltd. 

V. The Director of Enforcement 
N. Delhi 3, 6, 20, 24, 28 

(1968) Cri Misc. Petns. Nos. 978 and 
980 of 1968 = 1969 Mad LW (Cri) 

98, Rayala Corporation (P) Ltd. 

V. Director of Enforcement, 

Delhi 8 

(1951) 1951-2 KB 425 = (1951) 1 
All ER 917, Rex v. Barnett 26 

L. R. 3 H. L. 305, Lord Chancellor • 
in Dem's Dowling Mulcahy v. 

Queen 9 

The following Judgments of the Court 
were delivered by 

JAGANMOHAN REDDY, J. (on behalf 
of Sikri and Ray, JJ. and hunself): The 
Director of Enforcement, New Delhi, 
filed complaint on February 16, 1969 be- 
fore the Chief Presidency Magistrate, 
Madras against Lennart Schussler, accused 
No. 1, and M. R. Pratap, accused 2 
Managing Director, the Rayala Corpora- 
tion Ltd. hereinafter referred to as A.1 
and A.2 respectively under Sech'on 120-B 
I. P. C. and Sections 4 (3), 5 (1) (a) and 
9 of the Foreign Exchange Relation 
Act (VII) of 1947 (hereinafter called the 
Act). Two Crimind Miscellaneous Peti- 
tions, one £Qed by A1 being No. 459 of 
1969 and the other filed by A2 being 
No. 621 of 1969 for quashing the com- 
plaint were dismissed by the Madras 
High Court by a common judgment 
against wliich these two appeals by certi- 
ficate have been filed. 

2. The complaint which is in respect 
of the acquisition of 88913.09 Swiss Kro- 
nars in contravention of the Act states 
that on reh'able information received by 
the Assistant Director of Enforcement, 
Madras that A2 was utilising his position 
as Managmg Director of the Rayma Cor- 
poration Ltd. in acquiring foreign ex- 
change illicitly, on December 20, 1966, 
a search was conducted of the premises 
of the said company in the presence of 
A2, Jaga Rao and the legal adviser of 
the company one Sita Ram. During the 
search certain documents were recovered 
and seized, one of which was a letter 
dated the 25th March, 1965 in Swedish 
language from the Associated Swedish 
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Steels A. B. Sweden, known as ASSAB 
to A1 with the enclosures. The Rayala 
Corporation Private Ltd. was a concern 
manufacturing Halda typewriters for 
which purpose certain materials were be- 
ing imported from Sweden. The firm 
with which initially the transactions were 
being entered into was known as A. B. 
Atvidabergs, later known as Facit AB_, of 
which Al, a Swedish national, has been 
the export manager. It is alleged that in 
August 1963, A2, Jaga Rao and Al met 
together at Stockholm and agreed to a 
plan regarding purchase of certain raw 
materials, namely. Steel alloy sheets 
directly from ASSAB instead of purchas- 
ing them from Atvidabergs. At that 
meeting A2 informed Al that henceforth 
he would buy material on behalf of his 
company from ASSAB instead of M/s. 
Atvidabergs. A2 further informed Al 
that the arrangement made between him 
and the ASSAB was to over-invoice the 
value of goods by 40 per cent of the true 
value and that he should be paid the 
difference of 40 per cent on account of 
the aforesaid over-invoicing by crediting 
it to his personal account, and that since 
under the laws of India this acquisition 
by him was unlawful and had to be kept 
secret, it should not be mentioned in the 
Officii correspondence of Messrs. Rayala 
Corporation with the Swedish firm. He 
requested the first accused to help him 
in opening the account in Swenska Hand- 
les Banken, Sweden, in order not to 
transfer the money lying to his credit in 
Atvidabergs but also to have further 
deposits to his personal account from 
ASSAB on account of the difference be- 
tween the actual value and the over-in- 
voiced value. Al agreed to act as re- 
quested by A2. A2 made arrangement 
with ASSAB to intimate to Al the various 
amounts credited to A2’s account and 
asked Al to keep a watch over the cor- 
rectness of the account and to further 
intimate to him the account position from 
time to time through unofficial channels 
and whenever Al came to India. Al is 
said to have agreed to comply with this 
request. Subsequently in November 1965 
Al came to India when he is said to 
have brought the incriminating letter 
dated the 25th March 1965 which was 
seized. He is said to have also agreed 
at that time %vith A2 to continue to help 
him to accumulate foreign exchange il- 
legally in the same manner. In Septem- 
ber 1966 also Al arrived at Madras where 
he stayed for a month and at that time 


also he brought further details of the ac- 
count. The gravamen of the charge is 
set out in paragraph 9 of the complaint 
as follows; — *^05 it is clear that A 1 
and A 2 agreed to commit illegal acts, 
namely, acquisition by 'A 2 of foreign 
exchange ilh’citly and retaining the same 
abroad without surrendering the same to 
ihe Government of India and also to de- 
fraud the Government of India of foreign 
exchange thereby contravening Sections 4 
(3), 5 (1) (e) and 9 of the Foreign Ex- 
change Regulation Act and Rule 132A of 
the Defence of India (Amendment) Rules, 
1964 and further that between August 
1963 and 1966, A 1 and A 2 in pursuance 
of the said agreement did commit acts in 
contravention of Sections 4 (3), 5 (1) (e) 
and 9 of the Foreign Exchange Rela- 
tion Act and Rule 132A of the Defence of 
India (Amendment) Rules, 1964 and there- 
by committed offence punishable under 
Section 120B of the Indian Penal Gode, 
read with Sections 4 (3), 5 (1) (e) and 9 
of the Foreign Exchange Regulation Act 
and Rule 132A of the Defence of India 
(Amendment) Rules, 1964”. 

3. The complaint also refers to the 
fact that C. G. No. 8736 of 1968 had al- 
ready been fled against the Rayala Gor- 
poration Private Ltd. In view of this 
reference it is necessary, for a better ap- 
preciation of the issues involved in this 
petifa'on, to give a brief account of the 
earlier proceedings taken by the Directo- 
rate of Enforcement in this regard. It 
appears that the earh'er notice sent by the 
Enforcement Directorate dated the 25th 
August, 1967, was for the contravention 
of the Act in respect of 244,713.70 Swiss 
Kronars alleged to have been deposited 
in A 2’s bank account, which amount in- 
cluded 88,913.09 Swiss Kronars. This 
notice was followed by a further show 
cause notice imder Section 23 (3) of the 
Act dated the 4th November, 1967, to 
A2 as to why he should not be prose- 
cuted in respect of 88913.09 Swiss Kro- 
nars. A 2 in his reply of November 13, 
1967, to the show cause notice of the 
25th August, 1967, denied the allegarions. 
The Enforcement Director further issued 
another show cause notice dated the 15th 
November, 1967, to the other directors of 
the Corporation and its General Manager, 
Jaga Rao in continuation of the notice 
dated .the 25th Aui^st, asking them to 
show cause why adjudication proceedings 
should not be in.stituted. On November 
29, 1967, A 2 replied to the notice of the 
4th November, 1967, denying the allega- 
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tions. Thereafter on January 20, 1968, 
the Director of Enforcement issued a 
notice to the Rayala Corporation to show 
cause why it should not be prosecuted 
for violation in respect of 88,913.09 Swiss 
Kronars. Two months later, namely, on 
March 16, 1968, a revised show cause 
notice was issued to the Corporation and 
A 2 superseding the notice of 25th August^ 
1967 and intimating to them that they 
were prosecuting the Corporation and A 2 
for the contravention of the Foreign Ex- 
change RegiJation Act in respect of 
88,913.09 Swiss Kronars. Four days there- 
after the Director of Enforcement filed 
a complaint against the Corporation and 
A 2 under Rule 132A of the Defence of 
India Rules and Sections 4 (1), 4 (3), and 
5 (1) (e) of the Act. Both the Corporation 
and A 2 filed Criminal Misc. Petns. being 
respectively Nos. 978 and 980 of 1968, 
(reported in 1969 Mad LW 98) for quash- 
ing tire complaint but the High Court of 
Madras dismissed these petitions in Octo- 
ber 1968. Two appeals by certificate pre- 
ferred against that order, being Criminal 
Appeals Nos. 18 and 19 of 1969, (report- 
ed in AIR 1970 SC 494) were ^owed 
by this Court on July 23, 1969, setting 
aside the order of the High Court reject- 
ing the applications tmder Section 561-A 
of the Code of Criminal Procedure for 
quashing the proceedings against tlie ap- 
pellants therein. While the above pro- 
ceedings were pending, A 1 who happen- 
ed to be a passenger travelling by an air- 
craft from Singapore to Karachi via Palam 
was detained on November 27, 1968, by 
the officers of the Office of the Enforce- 
ment Directorate when tlie aircraft which 
had landed at Palam on November 26, 
1968, for refuelling had to be tempora- 
rily grounded due to engine trouble. On 
November 30, 1968, the Enforcement 

Directorate served a notice for adjudica- 
tion on A1 in his capacity as a director 
of the Rayala Corporation which was pur- 
ported to be in continuation of the pre- 
vous adjudication notice dated August 25,.,. 
1967 issued to the comply under Sec- 
tion 23C of the Act. These allegations 
were also denied by A 1 on the 30th 
January 1969, and on 5th February, 1969, 
A 1 filed a writ petition in this Court for 
the issue of a writ of habeas corpus. It 
is however unnecessary to narrate the 
various stages of this and the subsequent 
petitions for directing A I’s release and for 
according him permission to leave this 
coxmtry for Sweden. The subsequent writ 


petition filed by him after the withdrawal 
of the first one filed on 5th February, 
1969, came up for hearing along witii 
these criminal appeals and this Court on 
the 10th September, 1969, while allowing 
the -writ petitioii to be withdrawn pass- 
ed a consent order permitting A 1 to de- 
part from India provided he fnmishes bank 
guarantee in the foreign exchange equiva- 
lent of Rs. 1,50,000/- in Swedish Kronars 
and on his imdertaJking to appear, before 
the Chief Presidency Magistrate, Madras 
or any other Magistrate to whom the 
complaint case might be transferred at 
the time of the disposal thereof. 

4. The main question in these appeals 
is whether A 1 can be charged in respect 
of acts alleged against him in the com- 
plaint with an oflFence under Section 120B 
Indian Penal Code or with offences under 
the several provisions of the Act and 
Rule 132A of me Defence of India Rules, 
read with Section 120B Indian Penal 
Code. 

5. Before considering this question it 
is necessary to mention that at the time 
of the alleged agreement between A 1 and 
A 2 at Stockholm neither the Defence of 
India Rules nor the Foreign Exchange 
Regulation Act contained any provision 
specifically making it an offence for a 
person resident in India to acquire fore- 
ign exchange abroad. Rule 132A of the 
Defence of India Rules was added on 
21st January, 1964, by Defence of India 
(Amendment) Rules 1964 by which deal- 
ings in foreign exchange by persons other 
than an authorised person were prohibit- 
ed. This provision remained in force till 
31st March, 1965, when it was repealed. 
Section 4 of the Foreign Exchange Regu- 
lation Act was also amended as from 1st 
April,- 1965, so as ‘to prohibit the buying 
or otherwise acquiring or borrowing or 
selling or otherwise transferring or lend- 
ing to any person other than an autho- 
rised dealer any foreim exchange with- 
out the previous generm or special permis- 
sion of the Reserve Bank. It is there- 
fore apparent that at the time when the 
aUeged agreement between A 1, A 2 and 
Jaga Rao is said to have taken place in 
Stoeldiolm in August 1963, it was neither 
an offence under the Defence of India 
Rules nor under the Act to acquire fore- 
ign exchange in a foreign country. But 
it is contended by the learned Solicitor 
General that pursuant to that aweement 
A 1 continued to help and agreed to help 
even after it became an offence under the 



1970 Lennart v. Director of Enforcement (J. Reddy J.) [Prs. 5-7] S. C. 553 


Defence of India Rules or, under the Act 
and consequently no exception can be 
taken to the complaint against A 1. At 
any rate. Section 21 (1) of the Act would 
cover sucb agreemente which are offences 
and consequently the accused^ can be 
charged with Section 120B, Indian Penal 
Code. On the other hand, learned cotmsel 
for the appellants Shri Asoke Sen submits 
that firstly, there was no mention of any 
allegation against A 1 in the several show 
cause notices issued either to the Rayala 
Corporation or to the directors of that 
Corporation or to A 2 but it is an after- 
thought brought about by the machina- 
tions of Jagga Rao who was hostile and 
inimical to A 2; secondly, as it appears 
on the enquiry made by A 2 at the £q- 
stance of the Enforcement Directorate from 
Swenska Handels Banken, Stockholm, that 
in fact there is no accoimt as alleged 
either in the name of the Rayala Corpo- 
ration or in the name of the Managing 
Director of the Rayala Corporation, that 
is, A 2, there would be no basis for the 
complaint; and thirdly, the agreement al- 
leged does not either come rmder Sec- 
tion 120B, Indian Penal Code or would 
amount to a contravention of any of the 
provisions of the Act including Section 21 
(1) thereof. It would not be necessary at 
this stage to go into these questions be- 
cause that has to be seen is whether, as- 
suming the facts as stated in the com- 
plaint to be true, A 1 and A 2 could be 
charged with the offences specified there- 
in. The answer to this question must de- 
pend upon the nature of the part which 
A 1 agreed to play in die acquisition of 
the foreign exchange under which agree- 
ment he is said to have continued to par- 
ticipate in the conspiracy by rendering 
help to A 2 in acquiring foreign exchange 
even after 21st of January, 1964, and also 
till after the amendment of Section 4 (1) 
of the Act 

6. Under Section 120B there must be 
an agreement between two or more per- 
sons to commit an offence or where the 
agreement does not amount to an offence 
in the doing of an act which is legal, in 
an fflegal way there should also be esta- 
blished an overt act. In so far as the 
offence rmder Rule 1S2A of the Defence 
of India Rules is concerned, in 1963 what 
Pratap did was not an offence, nor was 
it an offence under the Act as Section 4 
was amended with effect from 1st April, 
1965. In so far as any acts which may 
be considered to constitute an offence 
under Rule I32A of the Defence of India 


Rules, it has been held by this Court 
in Criminal Appeals Nos. 18 and 19 of 
1969, D/- 23-7 j- 1969 (reported in AIR 
1970 SC 494), Rayala Corporation etc. v. 
Director of Enforcement, that no prose- 
cution can be laxmched for an offence 
rmder that provision subsequent to the 
repeal as there is no saving provision 
thereunder. 

7. It is then contended that the agree- 
ment entered into in 1963 continued to 
be effective even after the acquisition of 
foreign exchange became an offence after 
the amendment of the Act on 1st April, 
1965, and at any rate after this amendment 
an agreement by A 1 to assist A 2 was 
again said to have been arrived at in 
Madras in 1965. It is, therefore, neces- 
sary to examioe whether such an agree- 
ment would constitute an offence and if 
so under what provision of law. The 
agreement in Madras has a reference to 
the initial agreement in Sweden. This 
alleged agreement between A 1 and A 2, 
as set out in the complaint, can be briefly 
stated to consist of tiie following, name- 
ly, in August 1963, A 2 asked A 1 to 
help him (a) to open an accoimt in 
Swenska Handels Baoken, Stockholm, (b) 
to get the money lying to A 2’s credit 
with Atvidabergs accumulated by him as 
a result of over-invoicing transferred to 
Pratap’s account with the bank and (c) to 
keep a watch on and check the correct- 
ness of the account of the acquisitions 
from time to time and not to mention 
anylhing in the official correspondence 
but to give information otherwise. Even 
in Madras in 1965 A 1 is alleged to have 
agreed to keep a watch on Sie account 
and bring him statements of the account. 
The offence by A 2 trader the Act would 
consist of getting the goods which the 
Rayala Corporation was purchasing over- 
invoiced by 40 per cent so that permis- 
sion to rewit foreign exchange from India 
to the extent of the amount of the over- 
invoice could be obtained from the 
Reserve Bank and after money is receiv- 
ed in Sweden by the Swedish Company 
that company was to credit Pratap’s (A 2) 
account with 40 per cent of the over-in- 
voice price. If these facts are establish- 
ed, they certainly amount to a contraven- 
tion of Clause (1) and Clause (3) of Sec- 
tion 4 which provide that where any 
foreign exchange is acquired by any per- 
son other than by any authorised dealer for 
any particular purpose or where any per- 
son has been permitted conditionally to 
acquire foreign exchange the said person 



554 S, C, pPrs. 7-8A] Lennart v. Director 

shall not use the foreign exchange so ac- 
quired otherwise than for that puipore 
or as the case may be, fail to comply with 
any condition to which the permission 
granted to him is subject, and where any 
foreign exchange so acquired cannot be so 
used or, as the case may be, the condition 
cannot be complied with, the said person 
shall without delay sell the foreign ex- 
change to an authorised dealer. Now it 
is alleged that A 2 Pratap has in breach 
of this condition on which foreign ex- 
change was released to the Rayala Cor- 
poration to pay the actual cost of the 
goods has not only not complied with the 
conditions on which the permission was 
granted but has also committed default 
in not selling the foreign exchange so ac- 
quired by him without delay to an autho- 
rised dealer. 

8. Before dealing with the question 
whether tlie agreement of A1 to help A2 
amounts to criminal conspiracy punish- 
able under Section 120B I. P. C., it will 
be convenient first to dispose of the sub- 
mission that Section 120B I. P. G. does 
not apply because Section 21 (1) covers 
the same ground. It would appear that 
the alleged agreement between A1 and A2 
is not one which transgresses Section 21 
(1) of the Act What Section 21 (1) pro- 
vides is that the provisions of the Act 
must be avoided or evaded by the agree- 
ment or contract itself. The contracts or 
agreements are those which are entered 
into during the course of commercial 
transactions and it is the intention of the 
legislature to prohibit that such contracts 
or agreements ought not to provide for 
the evasion or avoidance of any of the 
provisions of the Act either directly or in- 
directly. This assumption is made clear 
by the subsequent sub-section in which 
the legislature is anxious to preserve the 
integrity of these transactions by provid- 
ing that any reference to any act being 
done without the permission of the Cen- 
tral Government or Reserve Bank shall 
not render the ' agreement invalid and it 
shall be an implied term of every contract 
governed by the law of any part of India 
that anything agreed to be done by any 
term of. that contract which is prohibit- 
ed to be done by or under any of the 
provisions of this Act except with the per- 
mission of the Central Government or 
Reserve Bank shall not be done unless 
such permission is granted. Sub-sec- 
tion (S) provides that notwithstanding any- 
thing in the Act or any provision in the 
contract that anything for which permis- 
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sion has to be obtained from the Central 
Government or Reserve Bank shall not be 
done ■without that permission, no legal 
proceedings shall be prevented from 
being brought in India to recover any 
sum which apart from any of the said 
provisions and any such term would be 
due whether as a debt, damages or other- 
wise but subject to the certain conditions 
provided in Clauses (a) to (c) therein. 
Similarly, sub-section (4) states that noth- 
ing shall be deemed to prevent any in- 
stmment being a bill of exchange or pro- 
missory note in spite of any inhibitions in 
the Act and notwithstanding anything 
contained in the Negotiable Instruments 
Act. The combined effect of the several 
provisions of Section 21 does not incline 
us to the "view that sub-section (1) covers 
a case of criminal conspiracy similar to 
Section 120B. Section 21 does not in 
terms deal with an aCTeement to commit 
an offence or a legm act in an illegal 
way but merely provides that an agree- 
ment or contract by itself ought not to 
evade or avoid the provisions of the Act. 
The agreement entered into between 
ASSAB and A 2 Pratap would, if proved, 
come within the mischief of S. 21 (1) but 
Ae agreement such as the one alleged to 
have been entered into between A 1 and 
A 2 does not itself evade or avoid any of 
the provisions of the Act, rules or direc- 
tions. The words directly or indirectly 
do not take in any agreement to do ille- 
gal acts in future. 

8-A. It now remains to be seen whe- 
ther the alleged agreement which A 1 and 
A 2 arrived at in Stockholm in 1963 and 
again in Madras in 1965, would, if esta- 
blished, amount to a criminal conspiracy. 
The first of the offence defined in Sec- 
tion 120A Penal Code which is itself 
punishable as a substantive offence is the 
very agreement between tv^o or more 
persons to do or cause to be done an il- 
legal act or a legal act by illegal means 
subject however to the proviso that where 
the agreement is not an agreement to 
commit an offence the agreement does not 
amount to a conspiracy unless it is fol- 
lowed up by an overt act done by one or 
more persons in pursuance of such an 
agreement. There must be a meeting of 
minds in the doing of the illegal act or 
the doing of a legal act by illegal means. 

If in the furtherance of the conspiracy 
certain persons are induced to do an 
unlawful act without the knowledge of 
the conspiracy or the plot they cannot 
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be beld to be conspirators, though they 
may be -guilty of an offence pertaining 
to the specific unlawful act. The offence 
of conspiracy is complete when hvo or 
more conspirators have agreed to do or 
cause to be done an act wmch is itself an 
offence, in which case no overt act need 
be established. It is also clear that an 
agreement to do an illegal act which 
amoimts to a conspiracy will continue as 
long as the members of the conspiracy re- 
main in agreement and as long as they 
are acting in accord and in furtherance of 
the object for which they entered into the 
agreement. 

9. As has been noticed earlier at the 
time A 1 and A 2 entered into an agree- 
ment though A 2 thought it was an offence 
to acquire foreign exchange by the 
method he was employing it was not in 
fact an offence. It is none the less alleg- 
ed that A 1 agreed to help in the belief 
that what he is doing would be to assist 
A 2 to acquire foreign exchange fllegaliy. 
This agreement continued and A 1 was 
assisting A 2 even after the acquisition of 
foreign exchange became illegal and is 
said to have agreed even after he came 
to Madras in 1965 to continue to help in 
acquiring tibe foreim exchange. It is 
however contended mat the agreement of 
A 1 with A 2 does not amount to a cri- 
minal conspiracy because aU that A 1 has 
agreed to do was to help A 2 to open 
an accoimt in the Swedish Bank, have the 
amounts lying to the credit of A 2 
with Atvidabergs to that account and to 
help A 2 by keeping a watch over the 
account. It is true that none of these 
acts amounts to an offence, because the 
opening of the account in the Bank and 
having the amounts transferred from At- 
vidabergs was not an offence in August 
1963, and there is nothing to show that 
A 1 had not completed that part of the 
agreement relating to Atvidabergs and 
the opening of the account -with the bank 
before January, 1964, or that he had ren- 
dered the assistance after that date. If 
this part of the agreement does not 
amoimt to a conspiracy to do an unlaw- 
ful act, then it is submitted that the 
subsequent watching over the account and 
sending or bringing a statement of the 
account of A 2 relating to the acquisi- 
tion of the foreign exchange does not 
amount to an offence. The agreement 
which constitutes an offence, it is said is 
the one beUveen A 2 and ASSAB. The 
subsequent act of A 1 was neither neces- 


sary to acquire nor does it further the ac- 
quisition of the foreign exchange in contra- 
vention of the provisions of me Act and 
is therefore not an offence tmder S. 120B 
of the Penal Code. This argument would 
postulate that the several acts which con- 
stitute it can be split up in parts and the 
criminal liability of A 1 must only be 
judged by the part he has played. It ap- 
pears to us that this is not a justifiable 
contention, because what has to be seen 
is whether the agreement between A1 and 
A 2 is a conspiracy to do or continue to 
do something which is illegal and if it 
is, it is immaterial whether the agree- 
ment to do any of the acts in furtherance 
of the commission of the offence do not 
strictly amount to an offence. The entire 
agreement must be viewed as a whole 
and it has to be ascertained as to what 
in fact the conspirators intended to do or 
die object they wanted to achieve. As 
observed by Willis, J., in his 11th answer 
given on behalf of the Judges when con- 
sulted by the Lord Chancellor in Denis 
Dowling Mulcahy v. C^een, LR 3 HL 305 
at page 817; 

"A conspiracy consists not merely in 
die intention of two or more, but in the 
agreement of two or more to do an un- 
lawful act or to do a lawful act by un- 
lawful means. So long as such a design 
rests in intention only, it is not indict- 
ible. When two agree to carry it into 
effect, the very plot is an act in itself, 
and the act of each of the parties pro- 
mise against promise, actus contra actum, 
capable of being enforced, if lawful, 
punishable if for a criminal object or for 
the use of criminal means,” 

10, In this case on the allegations A 2 
asked A 1 to help him in acquiring fore- 
ign exchange illegally and A 1 agreed to 
help him. This agreement though ini- 
tially may not have been an offence was 
none the less an offence subsequently but 
A 1 did not withdraw from it and was 
said to have continued to carry out that 
agreement. A Ts help was necessary for 
A 2s design because odierwise he 
would not Imow whether ASSAB was in 
fact crediting his account in the bank 
with the amount of over-invoice. Only 
when ASSAB credited A 2’s account could 
he be said to have acquired the foreign 
exchange tiU then it was only an under- 
standing or agreement under which 
if it is enforceable a debt would be creat- 
ed in favour of A 2. The knowledge 
that the amount was being credited from 
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time to time was an essential part of the 
agreement between A 1 and A 2 and 
would be in furtherance of illegal and 
unlawful design to acquire foreign ex- 
change contrary to the provisions of the 
Act. It consisted in, as has already been 
stated A 1 keeping a watch over the ac- 
counts, his coming over to India on seve- 
ral occasions, his bringing a letter in reply 
to his letter, with a statement of accoimt 
annexed in November 1965 from ASSAB 
to himself, in which the amormt of foreign 
exchange credited by ASSAB to A2’s ac- 
count with Swenska Handels Banken was 
mentioned, his statement at the time of 
handing it over that he brought the letter 
in person as he did not want to send it 
by post in view of the nature of the 
transaction and his further agreeing in 
Madras with A 2 that he will continue to 
help him. The several acts of A 1 are all 
acts in consequence of the agreement 
which had its origin in Sweden. A 2 
Pratap one of the conspirators also in fur- 
therance of that conspiracy obtained fore- 
ign exchange invoices which were over 
priced with a view to acquire the same 
in Sweden. It would, therefore, appear 
that on the allegations contained m the 
complaint A 1 and A 2 could be charged 
with an offence under Section 120B. 

11. These appeals are accordingly dis- 
missed with a word of caution that noth- 
ing that has been stated here should be 
taken as establishing any of the facts re- 
quired to constitute the offence which if 
ie prosecution case has to be sustained 
must be proved at the trial in accordance 
with law. 

12. MITTER, J.: — These two appeals 
by certificate arise out of a common judg- 
ment of the Madras High Court in Crl. 
M. P. 469/1969 and Crl. M. P. No. 621/ 
1969, the object of both being to quash 
the complaint in C. C. No. 5438 of 1969 
on the ffle of the Court of the Chief Pre- 
sidency Magistrate, Egmore, Madras. Cr. 
M. P. 469 of 1969 was by Lennart Schus- 
sler while Cr. M. P. 621/1969 was by M. 
B. Pratap. The complaint before the 
Chief Presidency Magistrate was filed on 
February 16, 1969, by-tlie Director of 
Enforcement against Schussler and Pratap 
under Section 120-B of the Indian Penm 
Code read with various sections of the 
Foreign Exchange Regulation Act, 1947. 

13. In order to appreciate how the 
complaint came to be made, it is neces- 
sary to note a few facts which preceded 


it. The Rayala Corporation Private Ltd., 
(hereinafter referred to as the 'Corpora- 
tion’) used to manufacture Halda type- 
writers and in that cormection import 
materials through A. B. Atvidabergs, 
Sweden later known as Facit AB. M. R. 
Pratap was the Managing Director of the 
Corporation. Schussler, a Swedish 
national, has been export manager of 
Facit AB for many years. He became a 
director of the corporation in April 1966. 
On information received about violation 
of the Foreign Exchange Regulation Act 
(hereinafter referred to as the ‘Act’) the 
Enforcement Directorate raided the pre- 
mises of the corporation at Madras on 
20lh and 21st December, 1966 and seized 
certain records. According to the infor- 
mation at the Directorate a plan had been 
hatched in Aumst 1963, between Pratap, 
Schussler and one Jaggarao, General 
Manager of the Corporation, in Stockholrrr 
regarding purchase of raw materials by 
the corporation directly from a firm known 
as ASSAB instead of Facit AB to give 
effect to an arrangement aheady made by 
Pratap with ASSAB to over-invoice the 
value of the goods imported by the cor- 
poration by 40% of their true value 
thereof and the difference of 40% to 
be paid to the personal account of Pra- 
tap. The part played by Schussler was 
to help Pratap in opening an accoimt in 
Swenska Bendela Banken, Sweden (here- 
inafter referred to as the bank) and to 
transfer the moneys lying to his credit to 
Facit AB and to have Jmrtber deposits 
made to his personal account on account 
of over-invoicing by Assab. It is the 
case of the Directorate that Pratap had 
been acquiring large amounts of foreign 
exchange abroad by the above means 
from before 1963 and had retained the 
same abroad to put it beyond the readh 
of the Government of India, On August 
25, 1967, the Enforcement Directorate 
sent a notice to the corporation and Pra- 
tap alleging violations of Sections 4 (1) 
and 9 of die Act calling upon them to 
show cause why adjudication proceectogs 
under the Act should not be had, lie 
notice was not only in respect of 
88,913.09 Krs. but an additional sum mak- 
ing a total of 244,713.70 Sw, Krs. alleg- 
ed to have been deposited in a bank ac- 
count. This was followed by a further 
show cause notice dated November 4, 
1967, from the Directorate to Pratap 
under Section 23 (3) of the Act for pro- 
secuting him under the Act in respect of 
88,913.09 Krs. On November 13, 1967, 
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Pratap replied to the show cause notice 
dated August 25, 1967, denying the al- 
legations. On November 15, 1967, the 
Directorate sent show cause notices to 
the other Directors of the Corporation 
and its Manager in continuation of the 
notice dated ^th August, asidng them to 
show cause why adjudication proceedings 
should not be instituted. On 29th Novem- 
ber, 1967, Pratap denied the allegations 
in the notice dated 4th November. On 
20th January, 1968, notice was issued by 
the Director of Enforcement to the Cor- 

E oration to show cause why it should not 
e prosecuted for the violation of the Act 
in respect of 88,913.09 Sw. Krs. On 
March 16, 1968, a revised adjudication 
show cause notice was issued by the 
Director of Enforcement to the Corpora- 
tion and Pratap superseding tire notice 
dated August 25, 1967, and informing 
them that they were prosecuting the 
Corporation and Pratap for 88,913.09 Sw. 
Krs. and adjudicating in respect of 
1,55,801 Sw. Krs. On March 20, 1968, 
the Director of Enforcement filed a com- 
plaint against the Corporation and Pratap 
under Rule 132-A of the Defence of 
India Rules and Sections 4 (1), 4 (3) and 
5 (1) (e) of the Act. The Corporation 
and Pratap filed Cr. M. Ps. 978 and 980 
of 1968 for quashing the complaint. The 
High Court of Madras dismissed these 
petitions in October 1968. The appeals 
preferred to this Court on a certificate 
were disposed of in July 1969, quashing 
the complaint 

14. Schussler happened to be a pas- 
senger travelling by an aircraft from 
Singapore to Karachi via Palam in No- 
vember 1968, When the aircraft touch- 
ed at Palam for a short space of time 
engine trouble was noticed and all the 
passengers including Schussler were ask- 
ed to spend the rest of the night at a hotel 
until the aircraft became airworthy once 
more. Before Schussler could board Ae 
plane tire next day i.e., 27th November, 
1968, he was taken to the Enforcement 
Directorate OflSce and interrogated. His 
departure from India was prohibited at 
the instance of the Director of Enforce- 
ment under the Foreigners Order of 1948. 
On November 30, 1968 Schussler was 
served \vith an adjudication notice dated 
November 15, 1967, under Section 23-C 
of the Act in his capacity as Director 
of the Corporation and the notice was 
described as in continuation of the pre- 
vious adjudication notice dated 25th 
August^ 1967, issued to the company. On 


13th De'cember, 1968, Schussler replied to 
the show cause notice denying the allega- 
tions. On January 21, 1968, Schussler 
was served .with another adjudication 
notice similar to the notice of 16th March 
1968 in his capacity as Director of the 
Corporation xmder Section 23C of the 
Act, On 30th January, 1969, Schussler 
denied the allegations in the last adjudi- 
cation notice. On February 5, 1969, 
Schussler filed a Writ Petition in this 
Court for the issue of a writ of habeas 
corpus etc. On 17th February, 1969, 
when the said Writ Petition came up 
for hearing before this Court a statement 
was made on behalf of the respondents 
that a complaint C. C, No. 5438 of 1969, 
had already been filed in the Court of 
the Chief Presidency Magistrate, Madras, 
under Section 120-B, Indian Penal Code 
read with different sections of the Act 
A suggestion was then made that Schus- 
sler might be permitted to leave India by 
giving security by way of a bank guar- 
antee for Rs. 1,50,000/-. Ultimately, on 
April 21, 1969, when the Writ Petition 
came up for hearing before this Court a 
consent order was made and the respon- 
dent a&eed to withdraw the order dated 
November 30, 1968 under the Foreigners 
Act on condition that Schussler should 
move for bail before the Chief Presidency 
Magistrate and then apply for permission 
to tiie Foreigners Registration OfiBcer to 
leave India, The Chief Presidency Magis- 
trate granted bail to Schussler on two 
sureties but his application for permission 
to the Foreigners Registration Officer was 
rejected on the objection raised by the 
Additional Director, Enforcement. On 
April 30, 1969 Schussler filed Writ Peti- 
tion No, 144 of 1969 for the issue of a 
writ of habeas corpus directing the res- 
pondents, the Foreigners Regional Regis- 
tration OfiBcer and others, to allow him to 
leave the territory of India and for other 
reliefs. This Writ Petition came up for 
hearing before this Court along with the 
above Criminal Appeals Nos, 113 and 163 
of 1969 on 8th September. On 10& Sep- 
tember the Court ordered that the Fore- 
igners Regional Registration Officer would 

E ermit him to leave Lidia on condition of 
is giving a bank guarantee for 155,800 
Sw. Krs. and on his undertaking to ap- 
pear before the Chief Presidency Magis- 
trate Madras or any other Magistrate to 
whom the complaint case might be trans- 
ferred at the time of disposm. 

15. The complaint in this case filed on 
February 18, 1969 by the Director of En- 
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forcement recites that to the loiowledge 
of Schussler Pratap had before August 
1963, acquired foreign exchange amount- 
ing to 756,529 Sw. ]&s. by getting Facit 
AB to over-invoice the goods imported 
bv the Corporation by 40 per cent of 
their true value and that in August 1963 
an agreement was arrived at in Stockholm 
between Pratap, Schussler and Jaggarao 
for the opening of an accoimt in 
the name of Partap in tlie bank 
with the help of Schussler not 
only to transfer the moneys lying to 
the credit of Pratap in Facit AB but also 
to cause further deposits to be made in 
the sand account from Assab on account 
of similar over-invoicing by Assab of the 
value of die goods to be bought by the 
Corporation. Support for the case of the 
Directorate that Pratap had been acquir- 
ing foreign exchange illicidy by the above 
device of over-invoicing and retaining 
the same abroad in a Swedish bank was 
said to be received as a result of the 
search of the premises of the Corpora- 
tion in December 1966 and in particular 
the seizure of the letter dated March 25, 
1965, from Assab to Schussler in reply to 
Schussler’s letter (not in the record) to 
the Assab. Reference is made in the 
complaint to several invoices and odier 
documents seized during the course of 
search allegedly lending support to the 
case of the Directorate. According to the 
complaint such device had been adopted 
by the Corporation and Pratap in respect 
of 14 invoices involving 88,913.09 Krs. 
which had been released and secured for 
import of goods but was actually not uti- 
lised for the purpose and kept back ab- 
road credited to the personal account of 
Pratap thus violating the order made by 
the Central Government by Notification 
dated 25th September 1958 No. F. 1 t67) 
E/57 under Section 9 of die Act. This 
amount of 88,913.09 Sw. Krs. was said to 
have been acquired surreptitiously in the 
year 1964-65 by Pratap without the pre- 
vious or general permission of the Reserve 
Bank of India and Pratap had failed to 
.'offer the same to the Reserve Bank or 
to' any authorised dealer within one 
month from the date of the acquisition in 
terms of the notification mentioned. The 
complaint goes on to relate that the letter 
of 2.5th March, 1965 was brought by 
Schussler in. person to India when he 
came here in November 1965. Tlie com- 
plaint also alleges that in November 1965 
Schussler agreed vdth Pratap “to continue 
to help him and accordingly did help 


him to accumulate foreign exchange ille- 
gally in the same maimer. Thereafter 
even later when Schussler became 
Director of Rayala Corporation similar 
transactions were continued by him and 
Pratap.” In September 1966 Schussler 
came to Madras bringing further details 
of the said account. The complaint winds 
up with the statement that Schussler and 
Pratap had agreed to commit illegal acts, 
namely, acquisition by Pratap of foreign 
exchange illicitly and retaining the same 
abroad without surrendering it to the 
Government of India and to defraud the 
Government of India of foreign exchange 
thereby contravening Sections 4 (3), 5 (1) 
(e) and 9 of the Act and Rule 132-A of 
the Defence of India Rules 1962 and fur- 
ther between August 1963 and 1966 
Schussler and Pratap in pursuance of the 
said agreement did commit, acts in con- 
travention of the said sections of the Act 
and the said Rule 132-A and thereby 
committed an offence punishable under 
Section 120-B of the Indian Penal Code 
read with the said sections of the Act 
and the said rule. 

16. The relevant provisions of the Act 
may now be noticed. Sub-section (1) of 
Section 4 of the Act as originally provid- 
ed that: 

“Except with the previous general or 
special permission of the Reserve Bank, 
no person other than an authorised dealer 
shall in India, and no person resident in 
India other than an authorised dealer 
shall outside India, buy or borrow from 
or seU or lend to, or exchange with, any 
person not being an authorised dealer, 
any foreign exchange.” 

The above was considered to be sufficient 
to attract the ban on acquisition of fore- 
ign exchange by other means e.g., by 
over-invoicing the price of goods import- 
ed as was alleged to have been done by 
the Corporation and Pratap. The sec- 
tion as amended with effect from April 1, 
1965 contains the words “or otherwise ac- 
quire” in between the words “by” and 
“or borrow from” and the words “or other- 
wise transfer” in between the words “sell” 
and “or lend to”. Rule 132-A of the 
Defence of Indra Rules was promulgated 
on January 21, 1964 and cured the lacuna 
in Sec. 4 (1) of the Act as from the said 
date. But this rule was omitted from the 
rules by a notification dated March 30, 
1965 in view of the amendment of Sec- 
tion 4 (1) which became effective from 
April 1, 1965. 
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17. Section 4 (3) proliibits the use of 
any foreign exchange for a purpose other 
than for which it was given and runs as 
follows: 

“Where any foreign exchange is acquir- 
ed by any person other than an autho- 
rised dealer for any particular purpose, 
or where any person has been permitted 
conditionally to acquire foreign exchange, 
said person shall not use the foreign 
exchange so acquired otherwise than for 
that piupose or as the case may be, fail 
to comply with any condition to which 
the permission granted to him is subject, 
and where any foreign exchange so ac- 
quired cannot be used or, as the case 
may be, the conditions cannot be com- 
plied with, the said person shall without 
delay sell the foreign exchange to an au- 
thorised dealer.” 

18. Section 5 contains certain restric- 
tions on payments. The provision. Sec- 
tion 5 (1) (e), reads: 

“Save as may be provided in and in ac- 
cordance with any general or special ex- 
emption from the provisions of this sub- 
section wHch may be granted condition- 
ally by the Reserve Bank, no person in, 
or resident in, India shall — 

(a) to (d) X X X X 
(e) make any payment to or for the 
credit of any person as consideration for 
or in association with — 

(i) the receipt by any person of a pay- 
ment or the acquisition by any person of 
property outside India; 

(ii) the creation or transfer in favour 
of any person of a right whether actual 
or contingent to receive a payment or ac- 
quire property outside India; 

XX XX XX XX XX.” 

Section 9 reads: 

“The Central Government may, by noti- 
fication in the official Gazette, order every 
person in, or resident in, India — 

(a) who owns or holds such foreign 
exchange as may be specified in the noti- 
fication, to offer it, or cause it to be 
offered for sale to the Reserve Bank on 
behalf of the Central Government or to 
such person as the Reserve Bank may 
authorise for the purpose, at such price 
as the Central Government may fix, being 
a price which is in the opinion of the Cen- 
tral Government not less than the market 
rate of the foreign exchange when it is 
offered for sale; 

(b) who is entitled to assign any right 
to receive such foreign exchange as may 
be specified in the notification to trans- 
fer that ri^t to the Reserve Bank on be- 


half of the Central Government on pay- 
ment of such consideration therefor as 
the Central Government may fix: 

Provided that the Central Government 
may by the said notification or another 
order exempt any persons or class of per- 
sons from the operation of such order; 

Provided further that nothing in this 
section shall apply to any foreign ex- 
change acquired by a person from an au- 
thorised dealer and retained by him 
with the permission of the Reserve Bank 
for any purpose.” 

19. The other provisions which are 
necessary to note are: 

“Section 21 (1). No person shall enter 
into any contract or agreement which 
would directly or indirectly evade or 
avoid in any way the operation of any 
provision of iius Act or of any rule, 
direction or order made thereimder. 

Section 23 (1). If any person contra- 
venes the provisions of Section 4, Sec- 
tion 5, Section 9, Section 10 or sub-sec- 
tion (2) of Section 12, Section 17, Sec- 
tion 18A or Section 18B or of any rule, 
direction or order made thereunder, he 
shall — 

(a) be liable to such penalty not ex- 
ceeding three times the value of the fore- 
ign exchange in respect of which the con- 
travention has taken place, or five thou- 
sand rupees, whichever is more, as may 
be adjudicated by the Director of En- 
forcement in the maimer hereinafter pro- 
vided, or 

(b) upon conviction by a Court, be 
punishable -with imprisonment for a term 
which may extend to two years, or with 
fine, or with both. 

(lA) If any person contravenes any of 
the provisions of this Act or of any rule, 
direction or order made thereunder, for 
the contravention of which no penalty is 
expressly provided, he shall, upon con- 
viction by a Court, be punishable wth im- 
prisonment for a term which may extend 
to two years, or with fine, or with both. 

XX XX XX XX 

(3) No Court shall take cognizance — 

(a) of any offence punishable under 
sub-section (1) except upon a complaint in 
writing made by the Director of Enforce- 
ment, or 

(aa) XX XX XX XX 

(b) of any offence punishable under 
sub-section (lA) of this section or Sec- 
tion 23F, except upon complaint in writ- 
ing made by the Director of Enforcement 
or any officer authorised in this behalf by 
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the Central Government or the Reserve 
Bank by a general or special order: 

Provided that where any such offence 
is the contravention of any of the provi- 
sions of this Act or any rule, direction or 
order made thereunder which prohibits 
the doing of an act without permission, 
no such complaint shah, be made unless 
the person accused of the offence has been 
given an opportunity of showing that he 
had such permission. 

23G. (1) If the person committing a 
contravention is a company, every person 
who, at the time the contravention was 
committed, was in charge of, and was 
responsible to, the company for the con- 
duct of the business of the company as 
well as the company, shall be deemed to 
be guilty of the contravention and shall 
be liable to be proceeded against and 
punished accordingly: 

Provided that nothing contained in this 
sub-section shall render any such person 
liable to punishment if he proves that 
the contravention took place •without his 
knowledge or that he exercised all due 
diligence to prevent such contravention. 

23D. (1) For the purpose of adjudicat- 
ing under Glause (a) of sub-section (1) of 
Sec. 23 whether any person has committed 
a contravention, the Director of Enforce- 
ment shall hold an inquiry in the pre- 
scribed manner after giving that person 
a reasonable opportunity or being heard 
and if, on such inquiry, he is satisfied 
that the person has committed the con- 
travention, he may impose such penalty 
as he tliinks fit in accordance ■with the 
pro'visions of the said Section 23: 

Pro-vided that if, at any stage of the 
inquiry, the Director of Enforcement is 
of opinion that ha'ving regard to the cir- 
cumstances of the case, the penalty which 
he is empowered to impose would not be 
adequate, he shall, instead of imposing 
any penalty himself, make a complaint 
in ■writing to the court. 

(2) While holding an inquiry rmder 
this section, the Director of -Enforcement 
shall have power to summon and enforce 
the attendance of any person to give e^vi- 
dence or to produce a document or any 
o&er thing wliich, in the opinion of the 
Director of Enforcement; may be useful 
for, or relevant to, the subject-matter of 
the inquiry*. 

XX XX XX xx.” 

Of the two agreements mentioned in the 
complaint the one arrived at in Au^st 
1963 was not unlawful. Section 4 (1) of 
tile Act did not make it unlawful for 


anyone to acquire foreign exchange 
abroad. Any foreign exchange acquired 
by Pratap mer January 21, 1964 when 
Rule 132-A of the Defence of India Rules 
was promulgated would be an unla^wful 
acquisition but there could be no con- 
spiracy under Section 120-A in respect 
of the agreement arrived at in August, 
1963. In paragraph 7 of the complaint 
it was only Pratap who was charged with 
contravention of Section 9 of the Act in 
respect, of 88,913-09 Sw. Krs. but the 
agreement of November, 1965 stands on a 
different footing. According to para- 
graph 8 of tlie complaint, Schussler agreed 
with Pratap at Madras in November, 1965 
to help him to accumulate foreign ex- 
change as before by getting the same 
credited to his account in the bank. This 
agreement would be one in ■violation of 
Sections 4 (1) and 9 of the Act. How- 
ever any ■violation of Section 4 (1) or Sec- 
tion 9 or Section 4 ( 3 ) and Section 5 (1) (e) 
— ^the last two pro^visions being hardly 
applicable to the facts of the case — would 
be offences under the Act, in respect 
whereof the Director of Enforcement was 
competent to le^vy penalty under Sec- 
tion 23 (1) (a) of the Act after foUowiDg 
the procedure for adjudication prescribed 
in Section 23D of the Act or alternatively 
by making a complaint in court under 
Section 23 (1) (b). 

20. The recent judgment of this Court 

in Cr. As. 18 and 19/1969 dated 23-7- 
1969 (reported in AIR 1970 SC 494) aris- 
ing out of the complaint in Case No. 8736 
of 1968 has laid down that before a com- 
plaint can be filed Tmder Sec. 23 (1) (b) 
tire Director of Enforcement must not 
only initiate proceedings under Sec- 
tion 23 (1) (a) but proceed with tlie in- 
quiry under Section 23-D (1) and form 
an opinion in course thereof that having 
regard to the circumstances of the case, 
the penalty wliich he was empowered to 
impose tmder Section 23 (1) (a) would 

not be adequate and that it was necessary 
to make a complaint in writing to the 
court instead of levying a penalty himself. 

21. Mr. Sen arguing the appeal of 
Schussler contended that the Act was a 
complete Code containing pro'visions not 
only for punishment of ■violation of dif- 
ferent sections of the Act but also a con- 
spiracy to commit acts prohibited under 
the Act which might otherwise have been 
amenable to the jurisdiction tmder Sec- 
tions 120-A and 120-B of the Indian Penal 
Code. In this connection, he referred to 
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the provisions in Section 21 (1) of the 
Act Under Section 21 0 any agree- 
ment ■which could direcuy or indirectly 
evade in any way the operation of the 
provisions of the Act or any rule, direc- 
tion or order made thereon was forbidden. 
The contravention of Section 21 (1) does 
not find a place in Section 23 (1) of the 
Act but it Would be an offence covered 
by Section 23 (LA) and any contravention 
of Section 21 (1) would be punishable 
upon con-viction by a court •with im- 
prisonment for a term which may extend 
to two years or •with fine or ■with both. 
The punishment is the same as the one 
prescribed tmder Section 23 (1) (b) and 
is greater than that laid down in Sec- 
tion 120-B (2) of the Indian Penal Code. 

22. The learned Solicitor-General 
arguing the case of the respondents con- 
tended that Section 21 (1) did not touch 
a c rimin al conspiracy which is covered 
by Section 120-A of the Penal Code. I 
find myself unable to accept this argu- 
ment. An agreement which can form the 
basis of a criminal conspiracy under Sec- 
tion 120-A may, inter ^a be one to do 
or cause to be done an illegal act or an 
offence. Under Section 21 (1) of the Act 
any agreement which directly or indirect- 
ly evades in any way the operation of 
the Act etc. is forbidden. An agreement 
by two persons whereby one agrees to 
help the other by facilitating transfer of 
foreign exchange from a foreign exporter 
into the banking account of that other is 
an agreement the object whereof is not 
only the acquisition of foreign exchange 
but the retention of it abroad. This is 
clearly an agreement to evade the opera- 
tion of the pro-visions of tlie Act relating 
to the illegal acquisition and retention of 
foreign exchange. 

23. In my ■view, the Act is a complete 
Code with regard to the offences speci- 
fied by it though it is not a self-sufficient 
Code \vith regard to the procedure to be 
followed irrespective of the provisions of 
the Criminal Procedure Code, It is true 
that there are different sections in the Act 
regarding the power to search persons 
believed to have secreted any documents 
which will be useful or relevant to any 
proceeding tmder the Act (Section 19A), 
to arrest any person believed to be guilty 
of an offence punishable under the Act 
il9-Bk to stop and search conveyances 
(19-C), to search premises (19-D), to exa- 
mine persons during the course of any 
enquiry in connection with any offence 
(19-E), to summon persons to give evidence 
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and produce documents in connection 
with enquiries (19-F), to retain custody 
of documents (19-G) which are not in 
consonance ■with the provisions of the 
Procedure Code. Section 24A contains a 
very special rule of evidence regarding 
the proof of documents seized and the 
e^videntiary value thereof at complete 
variance ■with the Indian E^vidence Act 
Some of these powers are more drastic 
and are in addition to similar powers 
contained in the Code of Criminal Proce- 
dure, But so far as the ■violation of die 
different pro^visions of the Act, or rule 
or direction or order made thereunder 
are concerned, the Act is a complete 
Code including in its ambit a criminal 
conspiracy to acquire foreign exchange 
abroad illicitly and retaining the same 
abroad by reason of the provisions of 
Section 21 (1). 

24. The judgment of this Court in Cr. 
As, Nos. 18 and 19 of 1969 (reported in 
ATR 1970 SC 494) lays down that a 
complaint under Section 23 (1) (b) can- 
not be launched before the Director of 
Enforcement has taken up the adjudica- 
tion proceedings and made some inqm'ry 
in those proceedings and formed the 
opinion that it . was necessary to have 
resort to the more drastic pro^vision of 
con^viction by a court as en^visaged by 
Section 23 (1) (b), 

25. No proceedings have been started 
either against Schussler or Pratap in pur- 
suance of the notices dated 80th Novem- 
ber, 1968 and 21st January, 1969. It 
would therefore appear that in respect 
of the substantive offences for contraven- 
tion of the different sections of the Act, 
the Director of Enforcement cannot at 
present make a complaint as he has not 
followed the procedure laid down in Sec- 
tion 23D of the Act. It would therefore 
be absurd to allow him to file a com- 
plaint for -violation of Section 21 (1) by 
making a charge under Section 120-B, 
I. P. C. when the overt acts alleged are 
contraventions of different provisions of 
the Act, punishable only under S. 23 (1) (b) 
by following the procedure infficated in 
Section 23-D. To allow the prosecution 
to be proceeded with at this stage would 
in effect be stultifying Sec. 23 (1) (b) 
by allo\ving the establishment of commis- 
sion of offences pxmishable only by fol- 
lowing a procedure not yet adopted by 
the Director of Enforcement. 

26. Mr. Sen relied on the decision in 
Rex V. Barnett, 1951-2 KB 425 in aid of 
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his contention that when a statute makes 
unlawful that which was lawful before 
and appoints a specific remedy that 
remedy and no other must be pursued. 
In tliat case a number of persons alleged 
to be dealers in scrap metm were charged 
on account of an indictment to the effect 
that tliey conspired together and with 
other persons unloiown, to contravene the 
provisions of Section 1 of the Auctions 
(Building Agreements) Act, 1927, by be- 
ing dealers, agreeing to offer and accept 
consideration as an inducement or reward 
for abstaining from bidding at sales by 
auction. What in effect had happened 
there was that the prosecution alleged 
that a nmnber of persons had agreed to 
form a ring and in pursuance of that 
agreement they attended at auction sales 
where cable and otlrer Ministry of Supply 
commodities were being sold and tliat 
after some representatives of the ring bid 
for and acquired goods on behalf of the 
ring they were reauctioned and the pro- 
fits shared by the ring in an agreed pro- 
portion. The forming of a ring in order 
to bid at an auction in the way indicated 
was not an offence at law up to the pass- 
ing of the Act of 1927 and it was there- 
fore submitted on behalf of the persons 
who had been convicted on accoimt of 
indictment at the Central Criminal Court 
before the Court of Criminal Appeal that 
as the agreement was not an offence 
under the common law and only became 
one under the Act of 1927 the procedure 
laid down by the Act should be followed. 
The submission on behalf of the prosecu- 
tion was that the indictment alleged was 
a conspiracy which was someth^g dif- 
ferent from the offences which the Act 
created. It was pointed out by the Court 
of Appeal that ^though it was possible 
to frame a charge alleging conspiracy to 
contravene tliis Act in any given set of 
circumstances, the court must ascertain 
what in fact was alleged. According to 
the court: 

“In alleging the conspiracy to contra- 
vene the Act particulars are given, and 
those particulars are “by, being dealers, 
agreeing to offer and accept considera- 
tion as an inducement or reward for ab- 
staining from bidding at sales by auction.” 
Tins Court is of opinion that those parti- 
culars of this particular conspiracy des- 
cribe in terms offences which tire Act 
creates, or are substantially the same.” 
The same can be said on the facts of 
dris case. The particulars of conspiracy 
alleged in thig case are offences which 


the Act has created. In my view the 
Director of Enforcement must first take 
up the adjudication proceedings, it being 
open to him in the course thereof to foml 
^ opinion that the penalty which he may 
impose will not be adequate having re- 
gard to the circumstances of the case, 
whereupon he can make a complaint in 
writing to the court. He can at the same 
time make a complaint about the agree- 
ment to evade the operation of the provi- 
sions of the Act calling for punishment 
under Section 23 (lA) of the Act. The 
agreement •with overt acts alleged for 
proving a conspiracy tmder Section 120-B 
I. P. C. is in reality an offence under Sec- 
tion 23 (lA) read with Section 21 (1). The 
complaint does not lie at this stage and 
must be quashed. 

27. In the result I would allow the 
appeals and quash die complaint made 
on 16di February, 1967. 

28. HEGDE, J.; I have gone through 
the judgment just now read out by my 
esteemed colleague Mitter, J. I agree 
with him that these appeals should be 
allowed following the rule laid down by 
this Court in Criminal Appeals Nos. 18 
and 19 of 1969, D/- 23-7-1969 (reported 
in AIR 1970 SC 494). In my opinion it 
is a fundamental principle of law that 
what cannot be done direcdy should not 
be permitted to be done indirecdy. 

29. From the facts and circumstances 
of the case I am satisfied that the com- 
plaint with which we are concerned is 
not a bona fide one. It has been filed 
with a collateral purpose viz. to justify 
the unlawful detention of Schussler, in 
this country. It may be noted that in 
the first complaint fued by the Director 
of Enforcement, the allegation was that 
the Rayala Corporation and its Managing 
Agent, Pratap had contravened the provi- 
sions of the Foreign Exchange Regula- 
tion Act. When that complaint was pend- 
ing trial, Schussler came to deplane in this 
country due to some engme trouble in 
the plane in which he was travelling. That 
occasion was availed to detain him ille- 
gally in this country. I am convinced 
that Schusslers detention in this country 
was Tmjustified. 

SO. Even if we accept all the facts 
stated in the complaint as correct, the 
same do not amount to an offence under 
Section 120-B of the Indian Penal Code. 
According to the complaint Pratap and 
Schussler "agreed to commit illegal acts 
namely acquisition by A-2 (Pratap) foreign 
exchange illicitly and retaining the same 
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abroad without surrendering the same to 
the Government of India and also to de- 
fraud the Government of India of foreign 
exchange thereby contravening Sec- 
tions 4 (3), 5 (1) (e) and 9 of the Foreign 
Exchange Relation Act and Rule 132-A 
of the Defence of India (Amendment) 
Rules, 1964 and further that between 
August, 1963 and August 1966 A-1 
(Schussler) and A-2 (Pratap) in pursuance 
of the said agreement did commit acts 
in contravention of Sections 4 (3), 5 (1) (e) 
and 9 of the Foreign Exchange Regula- 
tion Act and Rule 132-A of the Defence 
of India (Amendment) Rules, 1964 and 
thereby committed offence punishable 
under Section 120-B of the Indian Penal 
.Code read with Ss. 4 (3), 5 (1) (e) and 9 
of the F. E. R, Act and Rule 132-A of 
Defence of India (Amendment) Rules, 
1964”. 

31. The material allegations made in 
the complaint read as foUows: 

“The Rayala Corporation Private Limit- 
ed is a private Limited Company witih 
headquarters at Madras, manufacturing 
Tlalda' typewriters out of materials 
imported from abroad. Originally they 
were importing raw materials through 
one A. B. Atvidabergs, Sweden, now 
known as Facit AB. 'Ihe first accused 
has been working as the Export Manager 
of that concern. The raw material sup- 
plied by Atvidabergs was over-invoiced 
at the instance of the 2nd accused and 
thereby foreign exchange was illicitly ac- 
quired in Swedish Kronor to the tune 
of 7,56,529 by die 2nd accused Pratap 
before August 1963 with the full know- 
ledge of the 1st accused. 

Later in August 1963 the 2nd accused 
and the General Manager of Rayala Cor- 
poration Mr. Jagga Rao went to Sweden. 
There Jagga Rao, 2nd accused and the 
first accused met together at Stockholm 
and agreed to a plan regarding purchase 
of certain raw materials viz. steel alloy 
sheet directiy from M/s. Associated Swe- 
dish Steels AB, Sweden, also known as 
ASSAB, instead of pmchasing the same 
from M/s. Atvidabergs, The 2nd accused 
told the first accused that henceforth he 
would buy on behalf of his company raw 
materials from ASSAB. He informed him 
of die arrangements made with ASSAB 
people to over-invoice the value of the 
goods by 40% of the true value and that 
he should be paid the difference of 40%' 
on account of aforesaid over-invoicing to 
his personal account He also told the 


1st accused that since under the laws of 
India this acquisition by him was xmlaw- 
ful, it had got to be kept a secret, with- 
out any mention in the ofiBcial correspon- 
dence of M/s, Rayala Corporation with 
the Swedish firm. He requested the first 
accused to help him in opening an ac- 
count in Swenska Handles Banken, Swe- 
den in order not oiJy to transfer the 
money lying to his credit in Atvidabergs 
but also to have further deposits to his 
personal account from ASSAB on account 
of the difference between the actual 
value and the over-invoiced value, A-1 
agreed to act as requested by the second 
accused, A-2 also made arrangements 
with ASSAB to intimate to A-1 the vari- 
ous amounts credited to A-2’s account and 
asked A-1 to keep a watch over the cor- 
rectness of the account, which A-1 agreed 
to do so, A-2 also asked A-1 to intimate 
to him the account position from time to 
time tlirough unofficial channels or when- 
ever A-1 comes to India periodically. In 
fact A-1 was coming to India periodically 
once in six months, since he was also 
a Director of a company called Facit 
Asia Ltd., in Madras, hi pursuance of 
this conspiracy between the two accused 
the 2nd accused arranged with ASSAB 
to have the difference between the over- 
invoiced price and the actual price credi- 
ted to the personal account of the second 
accused in Swenska Handles Banken and 
the statement of account sent to A-1.” 

32, These allegations merely make out 
that Schussler was an accessory after the 
fact and not that he was a conspirator. 
If a person agreed with a robber to re- 
ceive the stolen property and arrange for 
its safe keeping he does not become a 
co-conspirator with the robber in the com- 
mission of the offence of robbery. On 
the facts alleged it is clear that Schussler 
had nothing to do either with the acqui- 
sition of foreign exchange by Pratap or 
in the matter of Prataps f^ure to re- 
patriate the same to this country. The 
accusation against him is ihat he pro- 
vided facility for its retention in Sweden. 

33, In the result I allow these appeals 
and acquit the appellant 

ORDER 

84. In accordance ivith the opimon of 
the majority these appeals are dismissed. 

Appeals dismissed. 
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1. Rustom Cavasjee Cooper (in W. Ps. 
Nos. 222 and 300 of 1969). 2. T. M. Guru- 
baxani (in W. P. No. 298 of 1969), Peti- 
tioners V. Union of India (in all the Peti- 
tions), Respondent. 

States of: (1) Jammu and Kashmir, (2) 
Maharashtra, (3) Tamil Nadu, (4) Bihar, 
(5) Kerala, (6) Andhra Pradesh and (7) 
Orissa, Interveners. 

Writ Petns. Nos. 222, 800 and 298 of 
1969, D/- 10-2-1970. 

(A) Constitution of India, Arts, 14, 19, 
31 and 32 — Company and its share- 
holders — Banking Company taken over 
by State ■ — Infringement of fundamental 
rights of company and share-holders — 
Distinction pointed out — Tests indicated 
— Companies Act (1956) Ss. 34, 41 — 
Banking Companies (Acquisition and 
Transfer of Undertakings) Act (22 of 1969), 
Preamble — Banking Companies (Acquisi- 
tion and Transfer of Undertaldngs) Ordin- 
ance (8 of 1969), Preamble. 

A Company registered tmder the Com- 
panies Act is a legal person, separate and 
distinct from its individual members. 
Property of the Company is not the pro- 
perty of the share-holders. A share-hol- 
der has merely an interest in the 
Company arising xmder its Articles of 
Association, measured by a sum of money 
for the purpose of liabihty, and by a 
share in the profit. Again a director of 
a Company is merely its agent for the 
purpose of management. The holder of 
a deposit accoimt in a company is its 
creditor he is not the owner of any speci- 
fic fund lying with the Company, A 
share-holder, a depositor or a director 
may not therefore be entitled to move a 
petition for infringement of the rights of 
the Company, unless by the action 
impugned by him, his rights are also in- 
fringed. -- (Para 13) 

By petition praying* for a writ against 
infringement of fundamental rights, ex- 
cept in a case where the petition is for 
a writ of habeas corpus and probably for 
infringement of the guarantee under Arti- 
cles 17, 23 and 24, a share-holder may 
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seek relief in respect of his own rights 
and not of others. A measure, executive 
or legislative may impair the right of 
the share-holders as weU as of the Com- 
pany. In such a case jurisdiction of the 
Court to grant relief to share-holders can- 
not be denied. The test in determining 
whedier die share-holders right. is im- 
paired is not formal; it is essentially 
qualitative. (Para 14) 

Where petitioner who clainds to be a 
share-holder, director and holder of de- 
posit and current accounts with the Bank 
claims that by Act 22 of 1969 and by the 
Ordinance 8 of 1969 the rights guaranteed 
to him under Articles 14, 19 and 31 of 
the Constitution are impaired, that the 
Act and the Ordinance are without legis- 
lative competence in that they inter- 
fere with die guarantee of freedom of 
trade and are not made in the public 
interest; that the Parliament had no legis- 
lative competence to enact the Act and 
the President had no power to promul- 
gate the Ordinance, because the subject 
matter of die Act and the Ordinance is 
(partially at least) within the State List; 
and that the Act and Ordinance are in- 
valid because they vest the undertaking 
of the named banks in the new corpora- 
tions without a public puipose and with- 
out setting out principles and the basis 
for determination and payment of a just 
equivalent for the property expropriated, 
and that in consequence of hostile 
discrimination practised by the State the 
value of his investment in the shares is 
substantially reduced, his right to receive 
dividend from his investment has ceased, 
and he has suffered great financial loss, 
he is deprived of the right as a share- 
holder to carry on business through the 
agency of the Company, and that in res- 
pect of the deposits the obhgations of the 
corresponding new banks not of his choice 
are substituted without liis consent, the 
petition is maintainable. AIR 1954 SC 119 
and AIR 1951 SC 41, Rel. on; AIR 1963 
SC 1811 and AIR 1965 SC 40, Distinguish- 
ed. (Para 15) 

Where the petitioner does not seek to 
enforce the guarantee of freedom of trade 
and commerce in Art. 301 but claims that 
in enacting the Act the Paliament has 
violated a constitutional restriction impos- 
ed by Part XIII on its legislative power 
and that in determining the extent to 
which his fundamental freedoms are im- 
paired, the statute which the Parliament 
is incompetent to enact must be ignored, 
the petition cannot be thrown out because 


CN/CN/A867/70/RGD/A 



1970 R. C. Cooper v. Union of India (Shall J.) S. C. 565 


guarantee of freedom of trade does not 
occur in Part III. (Para 18) 

Assuming that he is not entitled to set 
up his li^t to enforce his guaranteed 
rights as a director, the petition will not 
still fail (Para 19) 

(B) Constitution of India, Art. 123 — ! 
President’s power to issue Ordinance — 
Satisfaction of President — Banidng Com- 
panies (Acquisition and Transfer of 
Undertaldngs) Ordinance (8 of 1969), Pre- 
amble — Question of its validity being 
academical not decided (Obiter). 

Obiter (Per majority) — Under the 
Constitution, the President being die con- 
stitutional head, normally acts in all mat- 
ters including the promulgation of an 
Ordinance on the advice of his Council 
of Ministers. The Ordinance is promul- 
gated in the name of the President and 
in a constitutional sense on his satisfac- 
tion; it is in truth promulgated on the 
advice of his Coundl of Ivlinisters and 
on their satisfaction. One of the require- 
ments for promulgation of an Ordinance 
is that the President is satisfied that cir- 
cumstances exist which render it neces- 
sary for him to take immediate action. 
The satisfaction relates to the existence 
of circumstances, as well as to the neces- 
sity to take immediate action on account 
of those circumstances. Determination 
by the President of the existence of cir- 
cumstances and the necessity to take im- 
mediate action on which the satisfaction 
depends, is not declared final. 

(Paras 21, 22) 
Since the Ordinance 8 of 1969 has lieen 
repealed by Act 22 of 1969, the question 
of its validity is now academic. Since the 
Act, was found to be invalid the Supreme 
Court declined to express opinion in this 
case on the extent of the jurisdiction of 
the Court to examine whether the condi- 
tion relating to satisfaction of the Presi- 
dent was fulfilled. (Para 27) 

(C) Banking Companies (Acquisition 
and Transfer of Undertaldngs) Act (22 of 
1969), Ss. 5, 15 (2) (e) — Act is not tdtra 
vires the powers of Parliament — Only 
Tjanldng’ business taken over — Named 
Banks reserved right to carry on non- 
banking business, which was not taken 
over — Scope of the meaning of ‘Bank- 
ing’ in Entry 45 in List 1 — Banking 
Begulation Act (1949), S. 5(b) — Acquisi- 
tion of undertaldng is covered by *Pro- 
perty’ in Entry 42 in List lU, which in- 
cludes not only assets but also liabilities 
and obligations of a going concern — 
Constitution of India, Scm. 'VH list I, 


Entry 45, List H Entry 26, List lEE Entry 
42. 

The expression “banking’’ is not defin- 
ed in any Indian Statute except in the 
Banidng Regulation Act^ 1949. By S. 5(b) 
of that Act “Banking” means “the accept- 
ing for the purpose of lending or invest- 
ment of deposits of money from the pub- 
lic repayable on demand or otherwise, and 
withdrawable by cheque, draft or other- 
wise.” The definition does not include 
other commercial activities which a bank- 
ing institution may engage in. In modem 
times in India as elsewhere, to attract 
business, banking establishments render, 
and compete in rendering, a variety of 
miscellaneous services for their constitu- 
ents. If the test for determining what 
“Banking” means in the constitutional 
Entry -0, List 1, Sch. VII is any com- 
mercial activity which bankers at a given 
time engage in, great obscurity will be 
introduced in the content of that expres- 
sion. The coverage of constitutional en- 
try in a Federal Constitution which carves 
out a field of legislation must depend 
upon a more satisfactory basis. The 
legislative entry in List I of the Seventh 
Schedule is “Banking and not “Banker” 
or “Banks”. To include within the con- 
notation of file expression “Banking” in 
Entry 45 List I, power to legislate in res- 

E ect of all commercial activities which a 
anker by the custom of bankers or au- 
thority of law engages in, world result 
in re-writing the Constitution. Invest- 
ment of power to legislate on a designat- 
ed topic covers all matters incidental to 
the topic. A legislative entry being ex- 
pressed in a broad designation indicating 
fire contour of plenary power must receive 
a meaning conducive to the widest am- 
litude, subject however to limitations in- 
erent in the federal scheme which dis- 
tributes legislative power between the 
Um’on and the constituent units. But the 
field of “Banking” cannot be extended 
to include trading activities which not 
being incidental to banidng encroach 
upon the substance of the entry 26 “trade 
and commerce” in List H. But this does 
not lend any practical support to the 
argument that Act 22 of 1969, to file ex- 
tent it makes provisions in respect of the 
xmdertaking of the named banks relating 
to non-banking business, is ultra vires the 
Parliament. In the first instance there is 
no evidence that the named banks were 
before July, 19, 1969, carrying on non- 
banking business distinct and indepen- 
dent of the banking business, or that the 
banks held distinct assets for any non- 


566 S. C. 


R. C. Cooper v. Union 

banking business, apart from the assets 
of tlie banldng business. Again by Act 22 
of 1969 the corresponding banlcs are en- 
titled to engage in business of banking 
and non-banking which the named banks 
were engaged in or competent to engage 
in prior to July 19, 1969, and the named 
banks are entitled to engage in business 
otlier than banldng as defined in S. 5(b) 
of the Banldng Regulation Act, but not 
the business of banking. By enacting 
that the corresponding new banks may 
carry on business specified in S. 6(1) of 
the Banldng Regulation Act and that then 
named banks shall not carry on banldng 
business as defined in S. 5(b) of that Act, 
die impugned Act did not encroach upon 
any entry in the State List. By S. 15 (2) 
(e) of the impugned Act the named banks 
are expressly reserved the right to carry 
on business otlier than banlong, and it 
is not claimed tliat thereby there is any 
encroachment upon die State List. Exer- 
cise of the power to legislate for acquisi- 
tion of the undertaking of the named 
banks also does not trespass upon the 
State list. (Paras 33, 37, 38, 39) 

Power to legislate for acquisition of 
property is exercisable only under Entry 
42 of List III, and not as an incident of 
die power to legislate in respect of a 
specific head of legislation in any of the 
three lists. AIR 1954 SC 251, Ref. 

(Para 40) 

Under tiiat entty “property” can be 
compulsorily acquired. In its normal 
connotation “property” means the “highest 
right a man can have to anything, being 
that light which one has to lands or tene- 
ments, goods or chattels which does not 
depend on another’s courtesy: it includes 
ownership, estates and interests in cor- 
poreal things, and also rights such as 
trade marks copyrights, patents and even 
lights in personam capable of transfer 
or transmission, such as debts; and signi- 
fies a beneficid right to or a thing con- 
sidered as having a money value, especi- 
ally with reference to transfer or succes- 
sion, and to their capacity of being in- 
jured. The expression “undertaking” in 
S. 4 of Act 22 of 1969 clearly means a 
going concern with all its rights, liabili- 
ties and assets as distinct from the vari- 
ous rights and assets which compose it. 
Power to legislate for acquisition of "pro- 
perty” in Entry 42 List III therefore in- 
cludes the power to legislate for acquisi- 
tion of an undertaking. Tire expression 
“property” in Entry 42 List HI has a 
wide 'connotation, and it includes not 
only assets, but organisation, liabilities 
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. and obligations of a going concern as a 
unit. A law may, therefore, be enacted 
for compulsory acquisition of an under-- 
taldng as defhied in S. 5 of Act 22 of 
1969. (Paras 40, 41) 

The contention that the Parliament is 
incompetent to legislate for acquisition of 
the named banks in so far as it relates 
to assets of the non-banking business fails 
for two reasons — (i) tliat there is no 
evidence that the named banks held any 
assets for any distinct non-banking busi- 
ness and (ii) that the acquisition is not 
showm to fall within an entry in List H 
of the Seventh Schedule. (Para 42) 

(D) Constitution of India, Arts, 19(l)(f) 
and 31(2) — Ai-ticles are not mutually ex- 
clusive — Acquisition must satisfy re- 
quirements of both tire Articles, namely, 
there must be public purpose and reason- 
ableness of restriction — ^Enquir}"^ into re- 
asonableness is not excluded, AIR 1950 SC 
27 and AIR 1951 SC 270 and AIR 1955 
SC 41 and AIR 1960 SC 1203 and (196:0 
2 SCR 949, Overruled. 

Per Majority, Ray, J. contra: 

Clauses (1) and (2) of Art. 31 subordi- 
nate the exercise of die power of the 
State to the basic concept of ^e rule of 
law. Deprivation of a person of his pro- 
petty and compulsory acquisition may be 
effectuated by the authority of law. The 
law limiting the authority of the State 
must be within the competence of the 
Legislature enacting it, and not violative 
of a constitutional prohibition, nor im- 
pairing tlie guarantee of a fundamental 
right. A person may be deprived of his 
property by authority of a statute only 
if it does not impair the fundamental 
rights guaranteed to him. AIR 1960 SC 
1080 and AIR 1963 SC 864 and AIR 1962 
SC 821, Ref. (Para 48) 

Protection of the guarantee is ensured 
by declaring that a person may be de- 
prived of his property by authority of- 
law; Article 81 (1) and that private pro- 
perty may be compulsorily acq^ed for 
a public purpose and by the authority 
of a law” containing provisions fixing or 
providing for determination and payment 
of compensation; Art. 31(2). Exercise of 
either power by State action results in 
abridgement total or partial — of the 
right to property of the indi\ddual. Arti- 
cle 19(l)(f) is a positive declaration in 
the wdest terms of the right to acquire, 
hold and dispose of property, subject to 
restrictions (which may assume the form 
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of limitations or complete prohibition) 
imposed by law in the interests of the 
general public. The guarantee imder 
Art, 19(l)(f) does not protect merely an 
abstract right to property; it extends to 
concrete rights to property as weU: AIR 
1963 SC 864, Referred. (Para 44) 

. The constitutional scheme declares the 
right to property of the individual and 
then delicts it by two different provi- 
sions: Artide 19(5) and ds. (1) and (2) 
of Art. 31. Limitations under Art. 19(5) 
and Art, 31 are not genetically different^ 
for the law authorizing the exercise of 
the power to tahe the property of an indi- 
vidual for a public purpose or to ensure 
the weR-being of me community, and 
the law authorising the imposition of rea- 
sonable restrictions under Art. 19(5) are 
intended to advance the larger public in- 
terest. It is true that the guarantee 
against deprivation and compulsory ' ac- 
quisition operates in favour of all per- 
sons, citizens as well' as non-citizens, 
whereas the positive declaration of the 
right to property guarantees the right to 
citizens. But a wider operation of the 
guarantee imder Art. 31 does not alter 
me true character of the right it protects. 
Article 19(5) and Article 31 (1) and (2) 
operate to dehmit the exercise of the 
ri^t to hold property. (Para 45) 

Under the Constitution, protection 
against impairment of the guarantee of 
fmdamentd rights is determined by the 
nature of the right, the interest of the 
aggrieved party and the degree of harm 
resulting from the State action. Impair- 
ment of the ri^t of the individual and 
not the object of the State in taking the 
impugned action, is the measure of pro- 
tection. To concentrate merely on 
power of the State and the object of the 
State action in exercising that power is 
therefore to ignore the true intent of the 
article. (Para 46) 

Examining the problem not merely in 
semantics but in me broader and more 
appropriate context of the constitutional 
scheme which aims at affording die indi- 
vidual the fullest protection of his basic 
rights and on diat foundation to erect a 
structure of a truly democratic polity, the 
conclusion is inevitable that the vdhdity 
of the State action must be adjudged in 
the light of its operation upon the rights 
of the indmdual and groups of indm- 
duals in all their dimensions. Article 
19 (1) (f) and Art. 31 (2) are not mutually 
exclusive. AIR 1950 SC 27 and AIR 1951 
SC 270 and AIR 1955 SC 41 and AIR 


1960 SC 1203 and (1967) 2 SCR 949, 
Overruled; AIR 1951 SC 41 and AIR 1954 
SC 92 and AIR 1960 SC 1080, Ref. 

(Paras 46, 46A, 47, 56) 

The theory that the object and form of 
the State action determine the extent of 
protection which the aggrieved party may 
claim is not consistent with the constitu^ 
tional scheme. Each freedom has differ- 
ent dimensions. (Para 57) 

Limitations prescribed for ensuring due 
exercise of the authority of the State to 
deprive a person of his property and of 
the power to cmnpulsorily acquire his 
property, are, therefore, specific classes 
of limitations on the right to property 
falling within Art. 19(1)(^. Property may 
be compulsorily acquired only for a pub- 
lic purpose. I^ere the law provides for 
compulsory acquisition of property for a 
public purpose it may be presumed that 
the acquisition or the law relating there- 
to imposes a reasonable restriction 
in the interest of ihe general 
public. If there is no public purpose to 
sustain compulsory acquisition, ^e law 
violates Art. 31 (2). If the acquisition is 
for a public purpose, substantive reason- 
ableness of the restriction which includes 
deprivation may, unless otherwise estab- 
lished, be presumed, but enquiry into 
reasonableness of the procedural provi- 
sions will not be excluded. For instance 
if a tribunal is authorised by an Act to 
determine compensation for property 
compulsorily acquired, without hearing 
the owner of the property, the Act would 
be liable to be struck down under Arti- 
cle 19(l)(f). (Paras 58, 60) 

Article 31 (2) is not a complete code 
relating to infringement of the right to 
property by compulsory acquisition, and 
the validity of the law is liable to be 
tested in the light of the reasonableness 
of the restrictions, imposed thereby. The 
challenge to the validity of the provision 
for acquisition is not liable to be tested 
only on the ground of non-compliance 
with Art. 31 (2). Article 31 (2) requires 
that property must be acquired for a pub- 
lic puipose and that it must be acquired 
under a law with characteristics set out 
in that article. Formal compliance with 
the conditions tmder Art. 31 (2) is not 
sufficient to negative the protection of 
the guarantee of the right to property. 
Acquisition must be imder the authority 
of a law and the expression ^aw” means 
a law which is within the competence of 
the Legislature, and does not impair the 
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guarantee of the li^ts in Part IH. Arti- 
cles 19 (1) (i^ and 31 (2) are not mutually 
exclusive. (Para 62) 

If property is compulsorily acquired 
for a public purpose, and the law satis- 
fies the requirements of Articles 31 (2) 
and 31 (2A), the Court may readily pre- 
sume that by the acquisition a reasonable 
restriction on the exercise of the right to 
hold property is impressed in the interests 
of the general public. But that is not 
because the claim to plead infringement 
of the fundamental right imder Art. 19 (1) 
(f) does not avail the owner; it is because 
the acquisition imposes a permissible res- 
triction on the right of the owner of the 
property compulsorily acquired. 

(Para 63) 

The vahdity of law which authorises 
deprivation of property and a law which 
authorises compulsory acquisition of pro- 
perty for a public purpose must be ad- 
judged by die application of the same 
tests. (Para 64) 

Per Ray, J. Contra: Art 19 (1) (f) does 
not have any application to acquisition or 
requisition of property for a public pur- 
pose tmder au^ority of a law which pro- 
vides for compensation as mentioned in 
Article 31. In regard to property rights 
the State generally has power to take 
away property and justify such depriva- 
tion on the ^ound of reasonable restric- 
tion in the interest of the general public, 
but in case of deprivation of property by 
acquisition or requisition the Constitution 
has conferred power when the law passed 
provides compensation for the property 
acquired by the State. Therefore the 
acquisition or requisition for public pur- 
pose is a restriction recognised by die 
Constitution in regard to property rights. 

(Paras 156, 158) 

(E) Banidng Companies (Acquisition 
and Transfer of Undertakings) Act (22 of 
1969) Ss. 5, 6, 15 — Taking over by 
State, Banking business ivith assets etc. 
of named banlcs — Non-banking business 
not taken over but left to be carried out 
by named banks without name and assets 

Kestrictions held not reasonable witliin 

meaning of the first limb of Art. 19 (6) — 
Reasonableness of restrictions in respect 
of non-monopolies rights can be inquired 
into — (Constitution of India Art. 19(6) ). 

Per Majority, Ray J. Contra.: 

By S. 4 the, entire undertaking of each 
named bank vests in the union, and the 
Ba^ is prohibited from engaging in the 
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business of banking in India and even in 
a foreim country, except where by the 
laws or a foreign country banidng busi- 
ness owned or controlled by Govern- 
ment cannot be carried on, the named 
bank will be entided to continue the busi- 
ness in that country. The busmess which 
the named bai^ carried on was (i) the 
business of banidng as defined in S. 5(b) 
of the Banidng Regulation Act, 1949, and 
business incidental thereto; and (ii) other 
busmess which by virtue of the Act 22 of 
1969 they were not prohibited from car- 
rying on, though not part of or incidental 
to ihe business of banking. By Act 22 
of 1969 the named banks cannot engage 
in business of banking as defined in Sec- 
tion 5^}) of the Banidng Relation Act, 
1949, but may engage in other forms of 
business. By the Act^ however, the en- 
tire undertaMng of each named bank is 
vested in the new corporation set up 
with a name identical with the name of 
that bank, and authorised to carry on 
banidng business previously carried on 
by the named banlq and its managerial 
and other staff is transferred to the cor- 
responding new bank. The newly con- 
stituted corresponding bank is entitled to 
engage in business described in S. 6(1) of 
the Banking Regulation Act, and for that 
urpose to utilise the assets, goodwill and 
usiness cormections of the existing bank. 

The named banks are declared entitl- 
ed to engage in business other than bank- 
ing; but they have not assets with which 
that business may be carried on, and 
since they are prohibited from carrying 
on banking business, by virtue of S. 7 of 
the Reserve Bank of India Act, they can- 
not, use in their title the words "Bank” 
or "Banking”, and even engage in non- 
banking business in their names. A busi- 
ness organization deprived of its entire 
assets and ■undertaking, its managerial and 
other staff, its premises, and even its 
name, even if it has a theoretical right to 
carry on non-banking business, would not 
be able to do so, especially when even 
the fraction of the value of its under- 
taldng made payable to it as compensa- 
tion, is not made immediately payable to 
it. (Paras 65, 66) 

Validity of the pro'visions of the Act 
which transfer the rmdertaking of tire 
named banlcs and prohibit those banks 
from carrying on business of banking and ' 
practically prohibit them from carrying 
on non-banking busmess falls to be con- 
sidered in the light of Art. 19(l)(f) and 
Art. 19 (1) (g) of the Constitution. These 
rights are not absolute; they are subject 
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to tie restrictions prescribed in the ap- 
propriate clauses of Art. 19. (Para 67) 
By virtue of new clause (6) of Art 19 
iiat the validity of a law creating a State 
monopoly which indirectly impinges on 
any other li^t cannot be challenged on 
the ground that it imposes restriction 
which are not reasonwle restrictions in 
the interests of the general j^blic. But 
if the law contains other incidental pro- 
■visions which do not constitute an essen- 
tial and integral part of the monopoly 
created by it the validity of those provi- 
sions is h^le to be testM under the first 
part of Art 19 (6). If they directly im- 
pair any other fundamental right guaran- 
teed by ArL 19 (1), the vaKdity of those 
provisions \vill be tested by reference to 
the corresponding clauses or Art 19. AIR 
1954 SC 72S and AIR 19&3 SC 1047, ReL 
on; AIR 1969 SC 1081 and AIR 1970 SC 
129 and AIR 1989 SC 1100, Ref. 

(Para 70) 

Clause (6) of Art 19 is however not 
restricted to laws creating State monopo- 
lies, and die rule enunciated in Akadasi 
Padhan’s case, (1963) Supp 2 SCR 691 
applies to all laws relatmg to the carry- 
ing on by the State of any trade, busi- 
ness, industry or service. By Art ^8 the 
State is authorised to carry on trade 
which is competitive, or excludes the citi- 
zens from that trade completely or parti- 
ally. The basic and essential provisions 
of law which are ‘integrally and essen- 
tially connected” with the carrying on of 
a trade by the State will not be exposed 
to the challenge that they impair the 
guarantee under Art 19 (1) (g), whether 
the citizens are excluded completely or 
partially from carrying on that trade, or 
the trade is competitive. Imposition of 
restrictions which are incidental or sub- 
sidiary to the carrying on of trade by the 
State whether to die exclusion of the citi- 
zens or not must, however, satisfy the 
test of the main limb. (Para 70) 

The law which prohibits after July 19, 
1969, the named banJcs from carrying on 
banlang business, being a necessary inci- 
dent of the right assumed by the Union, 
is not liable to be challenged because of 
Art 19 (6) (ii) in so far as it affects the 
ri^t to carry on business. There is no 
satisfactory proof in support of the plea 
that the enactment of Act 22 of 1969 was 
not in the larger interest of the nation, 
but to serve political ends, Grantmg that- 
the objectives laid dov-m by the Reserv^e 
Bank were being carried out, it cannot be 
said that the Act was enacted in abuse of 
legislative power. (Para 71) 


The Parliament has tender Entry 45 
list I the power to legislate in respect of 
banking and other (Ximmercial aedrities 
of the named banks necessarily incidental 
thereto; it has the power to legislate for 
acquiring the undertaking of the named 
banks trader Entry 42, List HL The 
Supreme Court has the power to strike 
down a lav/ on the groxmd of want of au- 
thority, but the Court will not sit in ap- 
peal over the policy of die Parliament in 
enacting a law. The Court cannot find 
fault with the Act merely on the ground 
that it is inadvisable to taloe over the 
undertaldng of banks which, it is said by 
thrift and efficient management had set 
up an impressive and efficient business 
organization serving large sectors of in- 
dustry. (Para 72) 

Where restrictions imposed upon the 
carrying on of a business are so stringent 
that the business cannot in practice be 
carried on, the Comt will regard the im- 
position of the restrictions as mireason- 
able. 

If compensation paid is in such a form 
that it is not immediately available for 
restarting any business, declaration of the 
right to carry on business other than bank- 
ing becomes an empty formality, when 
the entire imderta&g of the named 
banlcs is transferred to and vests in the 
new banks together with the premises 
and the names of the banks, and the 
named banks are deprived of the services 
of its administrative and other staff. 

The restriction imposed upon the ri^t 
of the named banks to carrj'’ on “non- 
banking” business is, plainly unreason- 
able. The Act which while theoretically 
declaring the right of the named banks 
to carry on “non-banking” business makes 
it impossible in a commercial sense for 
the banks to carry on any business. AIR 
1954 SC U9 and AIR 1952 SC 115, ReL 
on. (Paras 76, 77) 

Per Ray, J. Contra: — The disputed 
businesses are the legitimate businesses 
of a banking company as mentioned in 
Section 6 (1) of the 1949 Act and are 
comprised in the undertaking of the bank 
and Article 19 (1) (f) is not attracted in 
case of acquisition or requisition of pro- 
perty dealt with by Articie 31 (2). Arti- 
cle 19 (6) confers power on the State to 
have a valid monopoly business. Section 
15 (2) of the 1969 Act allows the exisfing 
banla to carry on business otiher than 
banking. If as a result of acquisition, the 
bank v/hl complain of lack of immediate 
resources to carry on these businesses the 
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Act provides compensation and the exist- 
ing banks will devise ways and means for 
carrying on the business. Constitutiona- 
hty of the Act cannot be impeached on 
the ground of lack of immediate resour- 
ces to carry on business. In the present 
case, die acquisition is not unconstitu- 
tional and the bank is free to carry on all 
business other than banking. It cannot 
be suggested that after compensation has 
been provided for, the State will have to 
provide moneys to enable the existing 
banks to carry on these businesses. That 
would be asldng for something beyond 
the limits of the Constitution. If the 
entire undertaldng of a banking company 
is taken by way of acquisition the assets 
cannot be separated to distinguish those 
belonging to banldng business from others 
belonging to non-banking business be- 
cause assets are not in fact divided on 
any such basis. Furthermore, that 
would be strildng at the root of acquisi- 
tion of the entire undertaking. It would 
be strange to hold in the teeth of express 
provisions in the Act of 1969 permitting 
the banks to carry on business other than 
banking that the same will amoimt to a 
prohibition on the bank to carry on these 
businesses. A permissive provision allow- 
ing the banks to carry on ^ese busines- 
ses other than banldng does not become 
unreasonable. If that provision was not 
there the business could be carried on 
and the argument would not be available 
at all. The express making of the provi- 
sion obviously for greater safety cannot 
change the position. (Para 180) 

(F) Banldng Companies (Acquisition ' 
and Transfer of Undertakings) Act (22 of 
1969) Ss. 2 (d), 15 (2) — Constitution of 
India Art. 14 — Class legislation — Vali- 
dity — Tests for valid classification 
Selection of Banks for being taken over 

— No opinion whether there is reasonable 
connection between differentia and ob- 
ject of Act^ expressed in absence of data 

— Selection not struck down on ground 
of hostile discrimination — But S. 15 (2) 
struck down on groxmd that there was 
hostile discrimination against named 
banlrs in that they were prohibited from 
carrying on banldng business and also in 
practice from carrying on non-banking 
business. 

Per Majority, Bay J. Contra: — 

Article 14 forbids class legislation, but 
not reasonable classification in making 
laws. The test of permissible classifica- 
tion lies in two cumulative conditions (i) 
classification tmder the Act must be foimd- 


ed on an intelligible differentia distin- 
guishing persons, transactions or things 
grouped together from others left out of 
the groups and (ii) the differentia has a 
rational relation to the object sought to 
be achieved by the Act; there must be a 
nexus between the basis of classification 
and the object of the Act. AIR 1951 SC 
41 and AIR 1951 SC 318 and AIR 1952 
SC 75 and AIR 1955 SC 191 and- AIR 
1958 SC 538 and AIR 1964 SC 1633, Ref. 

fParas 78, 79) 

By the definition of "existing bank” in 
S, 2(d) of the Act, fourteen named banks 
in the first Schedule are, out of many 
commercial banlcs engaged in the busi- 
ness of banldng, selected for special 
treatment, in that the imdertaldng of the 
named banks is taken over, they are pre- 
vented from carrying on in India and 
abroad banldng . business and the Act 
operates in practice to prevent those 
banlcs engaging in business other than 
banking. (Para 80) 

By reason of the transfer of the under- 
taking of the named banks, the interests 
of the banks and the share-holders are 
vitally affected. Investment in bank 
shares is regarded in India, especially in 
the shares of larger banks, as a safe in- 
vestment on attractive terms with a 
steady return and fluidity of conversion. 
Since the taking over of the undertaking 
there has resulted a steep fall in the rul- 
ing market quotations of the shares of a 
majority of the named banks. Dividend 
may no longer be distributed, for the 
banks have no liquid assets and they are 
not engaged in any commercial activity. 
It may tmce many years before the com- 
pensation payable to the banks may be 
finalised, and be available to the named 
banks for utilising it in any commercial 
venture open to the banks under the Act 
Under the scheme of determination of 
compensation, the total payable to the 
banks will be a fraction of the value of 
their net assets, and that compensation 
■will not be available to the banks imme- 
diately. The ground for selection of the 
14 banks is that these banks held depo- 
sits, as sho\vn in the return as on tlie last 
Friday of June 1969 furnished to the 
Reserve Bank under S. 27 of the Banking 
Regulation Act, 1949, of not less than 
rupees fifty crores. (Para 82) 

The object of Act 22 of 1969 is accord- 
ing to the long title to provide for the 
acquisition and transfer of the imder- 
fnldn gs of certain banking companies in 
order to serve better the needs of 
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development of the economy in confor- 
mity with the national policy and objec- 
tives and for matters connected, there- 
,with or incidental thereto. The national 
policy may be taken to be the policy 
contained in the directive principles of 
State policy, especially Arts. 38 and 39 
of the Constitution. For achieving the 
needs of a developing economy in con- 
formity with the national policy and ob:- 
jectives, the resources of ^ the banks — • 
foreign as well as Indian — are inadequate. 
Of the total deposits with commercial 
banks 27 per cent are with the State 
Bank of India and its subsidiaries; the 
named commercial banks of which the 
■undertaking is talcen over hold approxi- 
mately 56 per cent of the deposits. The 
remaining 17 per cent of the deposits are 
shared by the foreign banks and the 
other scheduled and non-scheduled com- 
mercial banks. 83 per cent of the total 
resources may obviously not meet wholly 
or even substantially the needs of develop- 
ment of the economy. (Para 83) 

But in the absence of any reliable data, 
the Supreme Court did not think it neces- 
sary to express an opinion on the ques- 
tion whether selection of the undertaking 
of some out of many banking institutions, 
for compulsory acquisition, is liable to be 
struck down as hostile discrimination, on 
the ground that there is no reasonable 
relation between the differentia and the 
object of the Act which cannot be subs- 
tantially served even by the acquisition of 
the undertakings of all the banks out of 
which the selection is made. (Para 84) 

But the fourteen named banks are pro- 
hibited from carrying on banldng busi- 
ness, a disability for which there is no rati- 
onal explanation. Banks other than the 
named banks may carry on banking busi- 
ness in India and abroad, new banks may 
be floated for carrying on banking busi- 
ness, but the named banks are prohibited 
from carrying on banking business. When 
after acquiring the assets, tmdertaking, 
organization, goodwill and the names of 
the named banks they are prohibited from 
carrying on banking business, whereas 
other banks Indian as well as foreign are 
permitted to carry on banking business, 
a flagrantly hostile discrimination is pra- 
ctised. Section 15(2) of the Act is, there- 
fore, liable to be struck dovra. Again, 
in considering the validity of S. 15 (2) (e) 
in its relation to the guarantee of free- 
dom to carry on business other than banic- 
ing the named banks are also, though 
theoretically competent in substance pro- 


hibited from carrying on non-banking 
business. The restriction is unreasonable, 
it must also be held that the guarantee of 
equality is impaired by preventing the 
named banks carrying on the non-bank- 
ing business. (Para 87) 

Per Ray, J. : — Where the legislature 
finds drat public need is great and these 
14 banks ■vrill be able to supply that need 
for the development of national economy 
classification is reasonable and not arbi- 
trary and is based on practical grounds 
and consideration supported by the large 
resources of over Rs. 50 crores of each 
of these 14 banks and their administration 
and management. Therefore the acquisi- 
tion of the undertakings does not offend 
Article 14 because of intelligible differen- 
tia and its rational relation to the 
object to be achieved by the Act of 1969 
and it follows that these banlcs cannot 
therefore be allowed to carry on banking 
business to nullify the very object of the 
Act. (Para 189) 

(G) Banking Companies (Acquisition 
and Transfer of Undertaldngs) Act (22 of 
1969), Sections 4, 5, 68, Sch. IT — Consti- 
tution of India, Article 31 (2) — Compen- 
sation must be just compensation — 
Method of valuation of undertaldng must 
be reasonable — Several methods avail- 
able — One adopted resulting in less 
compensation — Comt will not interfere 
— Court will interfere if no method is 
laid down or if method laid do'tvn is not 
reasonable — Assets include good-will 
and it has to be valued — Unexpired term 
of lease has to be valued — Valuation of 
cash and secret reserve — Held that the 
Act adopted irrelevant principle by omit- 
ting important items — Act struck down 
as contravening Art. 31 (2). 

Existence of a public purpose and pro- 
vision for giving compensation for com- 
pulsory acquisition of property of an in- 
dividual are conditions of the exercise of 
the power to acquire private property. If 
either condition be absent, the guarantee 
under Article 31 (2) is impaired, and the 
law providing for acquisition will be in- 
valid. But jurisdiction of the Court to 
question the law on the ground that com- 
pensation provided thereby is not ade- 
quate is expressly excluded. (Para 88) 

Tlie law providing for acquisition must 
again either fix the amount of compen- 
sation or specify the principles on which, 
and the manner in which, the compensa- 
tion is to be determined and given. The 
law which does not ensure the guarantee 
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will, except where the grievance only is 
that the compensation provided by the 
law is inadequate, be declared void. 

(Para 90) 

Article 31 (2) before and after it was 
amended guaranteed a right to compen- 
sation for compulsory acquisition of pro- 
perty and by giving to the owner, for 
compulsory acquisition of his property, 
compensation which was illusory, or de- 
termined by the application of principles 
which were irrelevant, the constitutional 
guarantee of compensation was not com- 
plied with. (Para 99) 

The principle specified by the law for 
determination of compensation is beyond 
the pale of challenge, if it is relevant to 
die determination or compensation and is 
a recognized principle apph'cable in the 
determination of compensation for pro- 
perty compulsorily acquired and the 
principle is appropriate in determining 
die value of the class of property sought 
to be acquired. Case law Ref. 

(Para 100) 

The Banking Companies (Acquisition and 
Transfer of Undertakings) Act (22 of 1969) 
is liable to be struck down as it fails to 
provide to the expropriated banks com- 
pensation determined according to rele- 
vant principles. Section 4 of the Act 
transfers the undertaking of every named 
bank to and vests it in the correspond- 
ing new bank. Section 6 (1) provides for 
payment of compensation for acquisition 
of the undertaking, and the compensation 
is to be determined in accordance with the 
principles specified in the Second Sche- 
dule. Section 6 (2) then provides that 
though separate valuations are made in 
respect of the several matters specified in 
Sell. II of the Act, the amount of com- 
pensation shall be deemed to be a single 
compensation. Compensation being tiie 
equivalent in terms of money of die pro- 
perty compulsorily . acquired, the princi- 
ple for determination of compensation is 
intended to award to the expropriated 
owner the value of the property acquir- 
ed. The scheme of valuation of property 
recognizes several principles or methods 
for determining the value to be paid as 
compensation to the owner for loss of his 
property: there are dfflerent methods ap- 
plicable to different classes of property 
in the determination of the value^ to be 
paid as recompense for loss of his pro- 
perty. A method appropriate to the de- 
termination of value of one class of pro- 
perty may be wholly inappropriate in 
determining the value of another class of 
.property. If an appropriate method or 
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principle for determination of compensa- 
tion is applied, the fact that by the appli- 
cation of another principle which is ^o 
appropriate a different value is reached, 
the Court will not be justified in enter- 
taining the contention that out of the two 
appropriate methods, one more generous 
to the owner should have been apphed by 
the Legislature. (Para 100) 

But a principle specified by the Parlia- 
ment for determining compensation of the 
property to be acquired is not conclu- 
sive. BE that view be accepted, the Par- 
liament will be invested witii a charter of 
arbitrariness and by abuse of legislative 
process the constitutional guarantee of the 
right to compensation may be severely 
impaired. The principle specified must be 
appropriate to the determination of com- 
pensation for the particular class of pro- 
perty sought to be acquired. If several 
principles are appropriate and one is se- 
lected for determination of the value of 
the property to be acquired, selection of 
that principle to the exclusion of other 
principles is not open to challenge, for 
the selection must be left to the wisdom 
of the Parliament. (Para 101) 

(Important methods of determining 
compensation indicated.) (Paras 103, 104) 

The expression "property” in Article 81 
(2) as in Entry 42 of List III is wide enough 
to include an, undertaking, and an under- 
taking subject to obligation may be com- 
pulsorily acquired under a law made in 
exercise of power xmder Entry 42, List 
m. But when an undertaking is acquir- 
ed as a unit, the principles for determi- 
nation of compensation must be relevant 
and also appropriate to the acquisition of 
the entire rmdertaking. In determining 
the appropriate rate of the net profits the 
return from gilt-edged securities may, im- 
less it is otherwise found tmsuitable, be 
adopted. (Para 105) 

Compensation to be determined under 
the Act is for acquisition of the under- 
taking, but the Act instead of providing 
for valuing the entire undertaldng as a 
unit provides for determining tlie value 
of some only of the components, which 
constitute the undertaking, and reduced 
by the habilities. It also provides differ- 
ent methods of determining compensation 
in respect of each such component. Tliis 
method for determination of compensa- 
tion is prima facie not a metliod relevant 
to the determination of compensation for 
acquisition of the xmdertaking. Aggre- 
gate of the value of components is not 
necessarily the value of the entirety of a 
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unit of property acquired, especially 
y^iien the property is a going concern, 
;with an organized business. On that 
ground alone, acquisition of the undertak- 
ing is liable to be declared invalid, for it 
impairs the constitutional guarantee for 
payment of compensation for acquisition 
of property, of law. Even if it be assumed 
that the aggregate value of the different 
components will be equal to the value of 
the undertaking of the named bank as a 
going concern the principles specified, do 
not give a true recompense to the banks 
for the loss of the undertaking. In de- 
termining the compensation for imdertak- 
isg — cesrtain important classes of as- 
sets are omitted from the heads (a) to (h); 
in Part I, Sch, 11, (ii) the method speci- 
fied for valuation of lands and buildings 
is not relevant to determination of com- 
pensation, and the value determined 
thereby in certain circumstances is illu- 
sory as compensation; and (iii) the prin- 
ciple for determination of the aggregate 
value of liabilities is also irrelevant. 

(Paras 106, 107) 
The imdertaking of a banking company 
taken over as a going concern would 
ordinarily include the goodwill and the 
value of the unexpired period of long- 
term leases in the prevailing conditions 
in mban areas. But goodwill of the 
banks is not one of the items in the 
assets in the Schedule, and in Cl. (£) 
though provision is made for including 
a part of the premium paid in respect of 
leasehold properties proportionate to the 
unexpired period, no value of the lease- 
hold interest for the unexpired period is 
given. (Para 107) 

Goodwill of a business is an intangible 
asset; it is the whole advantage of the 
reputation and connections formed with 
the customers together with the circum- 
stances making the connection dinra- 
ble. It is that component of the total 
value of the undertaking which is attri- 
butable to the ability of the concern to 
earn profits over a course of years or in 
excess of normal amounts because of its 
reputation, location and other features. 
Goodvdll of an undertaking therefore is 
the value of the attraction to customers 
arising from the name, and reputation for 
SHU, integrity, efficient business manage- 
ment, or efficient service. Business of 
' „ banking thrives on its reputation for pro- 
bity of its dealings, efficiency of the ser- 
vice it provides, courtesy and promptness 
of the staff, and above all the confidence 
it inspires among the customers for the 
safety of the funds entrusted. Existence 


of these powers and exercise thereof by 
the Eeserve Bank may and do ensure to a 
certain extent the safety of the funds en- 
trusted to the Banks. But the business 
which a bank attracts stfil depends upon 
the confidence which the depositor re- 
poses in the management. A banking 
establishment has a goodwill, and the 
value of the goodwill of a bank is not in- 
significant and cannot be ignored in valu- 
ing the rmdertaking as a going concern. 

(Paras .108, 109) 
There is no provision . made for pay- 
ment of compensation for ihe tmexpired 
period of the leases. Having regard to 
the present day conditions it is clear that 
with rent control on leases operating in 
various States the unexpired period of 
leases has also a substantial value. 

(Para 110) 

The value determined by excluding im- 
portant components of the undertaking, 
such as the goodwill and value of the un- 
expired period of leases, will not be com- 
pensation for the undertaking. (Para 111) 
Under Clause (a) of Part I — Assets — 
the amoimt of cash in hand and with the 
Eeserve Bank and the State Bank of 
India (including foreign currency notes 
which shall be converted at ihe market 
rate of exchange) are liable to be includ- 
ed. Cash in hand is not an item which 
is capable of being compulsorily acquir- 
ed, not because it is not property, but be- 
cause taking over the cash and providing 
for acquisition thereof, compensation pay- 
able at some future date amounts to levy- 
ing a “forced loan” in the guise of acqui- 
sition. AIE 1952 SC 252 & AIR 1958 SC 
828, Ref. (Para 112) 

(No opinion however was expressed on 
the question whether in adopting the 
method of determination of compensation, 
by aggregating the value of assets which 
constitute the undertaking, the rule that 
cash and choses in action are incapable of 
compulsory acquisition may be applied.) 

(Para 112) 

Provision for valuing land or building 
does not lay dovra a relevant principle 
of valuation of buildings, (Para 113) 
Again in determining the compensation 
under clause (e), the annual rent is reduc- 
ed by several outgoings and the balance 
is capitalized. The vice of items (v) and 
(vi) of clause (1) or Explanation 2 is that 
they provide for deduction of a capital 
charge out of the annual rental which ac- 
cording to no rational system of valuing 
property by capitalization of the rental 
method is admissible. The assets would 
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show a minus figure as value of the build- 
ing, and on the liabilities side tlie entire 
amount of mortgage liability would be 
debited. Tlie mediod provided by tlin 
Act permits the annual interest on tlie 
amount of the encmnbrance to be de- 
ducted before capitalization, and die 
capitalized value is again reduced by die 
amount of encumbrance. In effect, a 
single debt is, in determining the com- 
pensation debited twice, first, in comput- 
ing the value of assets and again, in com- 
puting the habihties. (Para 114) 

Item (e) does not specify a relevant 
principle for determination of compensa- 
tion for lands and buildings. 

(Para 118) 

A banldng company is entided to witli- 
hold from the balance-sheet its secret re- 
serves but there must be some account in 
respect of diese secret reserves. The ex- 
pression ‘hooks of the Bank” may not 
be equated with the balance-sheets or the 
books of account only. Omission to value 
‘secret reserves’ in veiling assets, is not a 
defect. (Para 120) 

Tlie expression “liabilities existing at 
the commencement of the Act” includes 
aU debts due or to become due. The 
present value of the contingent liabilities 
at die date of die acquisition and not 
the total contingent liabilities may on anv 
rational system of accounting be debited 
against die aggregate value of die assets. 
Foi instance, if a banldng company is lia- 
ble to pay to its employees gratuity, the 
present value of die hability to pay gra- 
tuity at the date of the acquisition made 
on actuarial calculation may alone be de- 
bited and not the total face value of the 
liability. (Para 121) 

The Constitution guarantees a right 
to compensation an equivalent in money 
of the property compulsorily acquired. 
That is the basic guarantee. The law 
must dierefore provide compensation, 
and for determining compensation rele- 
vant principles must be specified; if the 
principles are not relevant the ultimate 
value determined is not compensation. 

(Para 122) 

The Constitution guarantees diat the 
expropriated owner must be given the 
value of his property, i.e., what may lie 
regarded reasonably as compensation for 
loss of the property and that such com- 
pensation should not be illusory and not 
reached by the application of irrelevant 
principles. The determination of ^ com- 
pensation to be paid for Ae acquisitira 
of an undertaking as a unit after award- 
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ing compensation foi some items which 
go to m^e up the undertaking and omit- 
ting important items amounts to adopting 
an irrelevant principle in the determina- 
tion of the value of the xmdertaldng, and 
does not furnish compensation to the ex- 
propriated owner. (Para 123) 

By the metliod adopted for valuation ■ 
of the undertaldng, important items of ) 
assets have been excluded, and principles 
some of which are irrelevant and some 
not recognised are adopted. What is de- 
termined by the adoption of the method 
adopted in Sch. 11 does not award to the 
named banks compensation for loss of 
their undertaking. The ultimate result 
substantially impairs the guarantee of 
compensation, and on that accoxmt the 
Act is liable to be struck down. 

(Para 127) 

Section 4 of the Act is a Idngpin in 
the mechanism of the Act. Sections 4, 

5 and 6 read with Sch. II provide for the 
statutory transfer and vesting of the 
undertaking of the named banks in tlie 
corresponding new banks and prescribe 
the method of determining compensation 
for expropriation of the imdertaking. 
Those provisions are void as they impair 
the fundamental guarantee under Arti- 
cle 31 (2). Sections 4, 5 and 6 and Sch. II 
are not severable from the rest of the 
Act. The Act must, in its entirety, be 
declared void and action taken or deem- 
ed to be taken in exercise of the powers 
under the Act also must be declared un- 
authorised. (Para 182) 

Per Ray, J., contra: — 

If the quantum of compensation fixed 
by the legislature is not liable to be chal- 
lenged before tire Court on the ground 
that it is not a just equivalent, the princi- 
ples specified for determination of com- 

S rensation xvill also not be open to chal- 
enge on the plea that tlie compensation 
determined by the application of tliese 
principles is not a just equivalent. The 
right declared by the Constitution guar- 
antees compensation before a person is 
compulsorily expropriated of the pro- 
perty for public purpose. Principles may 
be challenged on the ground tiiat diey 
are not relevant to the property acquired 
or the time of acquisition of the property 
but not on the plea that the principles are 
not relevant to the determination of a fair - 
or just equivalent of the property acquir- 
ed. A challenge to the statute that a 
principle specified by it does not prowde 
or award a just equivalent will be a clear 
violation of the Constitutional declaration 
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ihat inadequacy of compensation provid- 
ed for is not justiciable. (Para 201) 

When principles are laid down in a 
statute for determination of compensation 
all that the Court will see is whether 
those principles are relevant for determi- 
nation of compensation. The relevancy 
is to compensation and not to adequacy. 

* It cannot be held that when the relevant 
principle set out is ascertained value, the 
petitioner could yet contend that marlcet 
value should be the principle. It would 
really be going into adequacy of compen- 
sation by preferring the merits of the 
principle to those of the other for the 
oblique purpose of arriving at what is 
suggested to be just equivalent. It is 
un think able that the legislature after the 
Constitution Fourth Amendment Act in- 
tended that the word ‘compensation’ 
would mean just equivalent when the 
legislature put a bar on challenge to 
the adequacy of compensation. Just com- 
pensation cannot be inadequate and any- 
thing which is impeached as unjust or 
unfair is impinging on adequacy. There- 
fore, just equivalent cannot be the crite- 
rion in finding out whether the principles 
are relevant to compensation or whether 
compensation is illusory. If the amoimt 
fixed is not obviously and shockingly illu- 
sory or the principles are relevant to 
determination of compensation, namely, 
they are principles in relation to property 
acquired or are principles relevant to the 
time of acquisition of property there is no 
infraction of Article 31 (2) and the owner 
cannot impeach it on the ground of ‘just 
equivalent of the property acquired. 

(Para 204) 

If it be suggested that no compensa- 
tion has been provided for any particu- 
lar asset that will be questioning ade- 
quacy of compensation because compen- 
sation has been provided for the entire 
undertaking. The compensation provid- 
ed for the undertaking cannot be called 
illusory because. in the present case prin- 
ciples have been laid down. (Para 209) 

Whether or not the goodwill has a 
saleable value, this question of fact is to 
be determined in each case. Upon sale 
of a business there may be restriction as 
to user of the name of the business .sold. 
That is another aspect of sale of goodwill 
of a business. The 14 banks carried on 
business under licence by reason of Sec- 
tion 22 of the Act of 1949. The concept 
of sale in such a situation is unreal. Fur- 
thermore, the possibilif>’- of nadon-'^hsa- 
tion of undertaldngs like banlcs caimot be 


ruled out Possibility of nationalisation 
win affect the value of goodwill,. In the 
case of compulsory acquisition it is of 
grave doubt whether goodwill passes to 
the acquiring authority. No facts have 
been pleaded in the petition to show as 
to what goodwill the bank has. Goodwill 
is not shown in assets. In the present 
case the names of the 14 banks and the 
corresponding new banks are not the 
same and it cannot therefore be said that 
any goodwill has been transferred. The 
14 banks wOl be able to carry on business 
other than banking in their names. Again 
under the Act compensation is being paid 
for the assets and secret reserves which 
are provided for by depreciating the value 
of assets will also be taken into account. 
Any challenge as to compensation for 
goodwill falls within the area of ade- 
quacy. (Para 217) 

The principles which have been set out 
in the 1969 Act are relevant to the de- 
termination of compensation. When it is 
said that principles will have to be rele- 
vant to the compensation, the relevancy 
will not be as to adequacy of compensa- 
tion but to the property acquired and the 
time of acquisition. It may be that adop- 
tion of one principle may confer lesser 
sum of money than anodier but that will 
not be a groimd for saying that the prin- 
ciple is not relevant (Para 220) 

(H) Constitution of India, Art 81 (2) 
—Compensation otherwise than in form 
of money i. e. in form of bond — Valu- 
ation of compensation — Principles laid 
down. (Obiter) 

(Obiter) — Compensation may be pro- 
vided under a statute, otherwise than in 
the form of money; it may be given as 
equivalent of money, e.g., a bond, but 
in judging whether the law provides for 
compensation, the money v^ue at the 
date of expropriation of what is given as 
compensation, must be considered. If 
the rate of interest compared with the 
ruling commercial rate is low, it will 
reduce the present value of the bond. 
The Constitution guarantees a right to 
compensation an equivalent of the pro- 
perty expropriated and the right to com- 
pensation cannot be converted into a loan 
on terms which do not fairly compare 
with the prevailing commercial terms. If 
the statute in providing for compensation 
devises a scheme for payment of compen- 
sation by giving it in the fonn of bonds, 
and the present value of what is deter- 
mined to be given is thereby substanti^y 
reduced, the statute impairs the guar- 
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antee of compensation. A scheme for 
payment of compensation may take many 
forms. If the present value of what is 
given reasonably approximates to what 
is determined as compensation according 
to the principles provided by the statute, 
no fault may be found. But if the law 
seeks to convert the compensation deter- 
mined into a forced loan, or to give com- 
pensation in the form of a bond of which 
the market value at the date of expropria- 
tion does not approximate the amoimt 
determined as compensation, tlie Court 
must consider whether what is given is 
in truth compensation which is inade- 
quate, or that it is not compensation at 
m. By giving to the expropriated owner 
compensation in bonds of tiie face-value 
of the amoimt determined maturing after 
many years and carrying a certain rate of 
interest, the constitutional guarantee is not 
necessarily comphed ivith. If the mar- 
ket value of the ponds is not approximate- 
ly equal to the face value, the expro- 
priated owner may raise a grievance that 
the guarantee under Article 31 (2) is im- 
paired. (Paras 1^, 126) 

(I) Banking Companies (Acquisition and 
Transfer of Undertakings) Act (22 of 1969), 
Sections 1 (2), 29 — Retrospective opera- 
tion of Act — Does not violate Article 31 
(2) of the Constitution — (Constitution of 
Lidia, Art 31 (2) — (C. P. C. (1908), Pre- 
amble — Retrospective operation of ex- 
propriation statutes). 

Per Ray, J.: There can be retrospec- 
tive legislation affecting acquisition of 
property and such retrospective opera- 
tion and validation of actions with re- 
gard to acquisition does not offend Arti- 
cle 31 (2) of the Constitution. The Act 
of 1969 which is retrospective in opera- 
tion does not violate A^cle 31 (2) be- 
cause it speaks of authority of a law with- 
out any words of limitation or restriction 
as to law being in force at the time. 

(Para 146) 

(J) Words and Phrases — "Undertaldng” 
— Meaning of — Banking Companies 
(Acquisition and Transfer of Undertak- 
ings) Act (22 of 1969), Section 5. 

Per Ray, J.: — By the word ‘undertak- 
ing’ is meant the entire organisation. Com- 
pany, whether it has a plant or whether 
it has an organisation, is considered as 
one whole unit and the entire business of 
the going concern is embraced within the 
word undertaking’. The word ‘undertak- 
ing’ is used in the Indian Electricity Act, 
the Air Corporation Act, 1953, the Im- 
perial Bank of India Act, 1920 (Sec- 
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tions 3, 4, 6 and 7), the State Bank Sub- 
sidiaries Banks Act 1959 (Section 10 (1)) 
and the Banldng Regulation Act, 1949 
(Section 36 AE (1)). (Para 175) 

(K) Banldng Companies (Acquisition 
and Transfer of Undertaldngs) Act (22 of 
1969), Section 11 — Section does not 
suffer from excessive delegation — (Con- 
stitution of India, Aotides 14, 245). 

Per Ray, J.: — 

Section 11 of the 1969 Act does not 
suffer from the vice of excessive delega- 
tion; there are guidelines for reaching fiie 
objectives set out in the Preamble of the 
Act. The Act of 1969 contains enough 
guidance. First, the Government may 
give directions only in regard to policy 
involving public interest; secondly, direc- 
tions can only be given by the Central 
Government and no one else; thirdly, 
these directions can only be given by the 
Central Government after consultation 
with the Governor of the Reserve Bank; 
fourthly, directions given by the Govern- 
ment are in regard to matters involving 
public interest which means diat this is 
objective and subject to judicial scrutiny 
and both the Central Government and the 
Governor of Reserve Bank are high autho- 
rities. (Paras 181, 182) 

(L) Banking Companies (Acquisition 
and Transfer of Undertaldngs) Act (22 of 
1969), Preamble — Article 305 of Con- 
stitution applies and not Articles 301 and 
302 — (Constitution of In^a, Articles 305, 
301, 302). 

Per Ray, J.: — 

Article 305 directly apph'es to a law 
relating to banking and all businesses 
necessarily incidental to it carried on by 
the State to the complete or partial ex- 
clusion of 14 banks. Article 302 can have 
no application in sudh a case. An indi- 
vidui cannot complain of violation of 
Article 301. Article 302 is an enabling 
provision and it has to be read in rela- 
tion to Article 301. Acquisition of pro- 
perty by itself caimot violate Article 301 
wliich relates to free trade, commerce 
throughout India. The object of acquisi- 
tion is that the State shall cany on busi- 
ness to the exclusion, complete or par- 
tial of the 14 banks. (Paras 186, 187) 

(M) Constitution of Lidia, Article 123 

— Satisfaction of President is subjective 

— Validity of Banking Companies (Acqui- - 
sition and Transfer of Undertakings) Ordi- 
nance (8 of 1969) cannot be challenged. 

Per Ray. J.: — 

The interpretation of Article 123 is to 
be made first on the language of the Arti- 
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de and secondly ihe context in wMdb 
that power is r^osed in the President 
"V^en power is conferred on the Presi- 
dent to promulgate Ordinances the satis- 
faction of the President is subjectwe. 

(Para 227) 

The only way in which die exercise of 
power by the President can be challeng- 
ed is by establishing bad faith or mala 
fide and corrupt motive. Bad faith will 
destroy any action. Such bad faith will 
be a matter to be established by a party 
jpropounding bad faith. He should affirm 
the state of facts. He is not only to allege 
die same but also to prove it. (Para 233) 

The validity of the Ordinance of 1969 
cannot be ch^enged by contending that 
the satisfaction of the President tmder 
Article 123 was open to challenge in a 
Court of Ia%v. (Para 223) 

The fact that Parliament would be in 
session on 21st July, 1969 and that the 
Ordinance was promulgated on Saturday, 
19th July, 1969, was not indicative of the 
fact that the Ordinance was not promul- 
gated legitimately but in a hasty mann er 
and the President should have waited. If 
the President has power when the 
House is not in session he can exerdse 
that power when he is satisfied that there 
is an emergency to take immediate ac- 
tion. That emergency may take place 
even a short time before Parliament goes 
into session. It will depend upon the 
circumstances which were before the Pre- 
sident The fact that the Ordinance was 
passed shortly before the Parliament ses- 
sion began does not show any mala fide. 
It is not for the Union to furnish facts 
and information v/hich v/ere before Pre- 
sident because first such information 
might be a State secret, secondly, it was 
for the party who alleged non-existence 
of circumstances to prove the same and 
thirdly, the State was not called upon to 
meet any case of mala fide, (Para 234) 
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The following Judgments of the Court 
were delivered by 

SHAH, J. (For Majority); Rustom Cavas- 
ji Cooper — thereinafter called ‘the petition- 
er — holds shares in the Central Bahk^ of 
India Ltd., the Bank of Baroda Ltd., the 
Union Bamcof India Ltd., and the Bank of 
India Ltd., and has accounts — current 
and fixed deposit — with those Banks: 
he is also a Director of the Central Bank 
of India Ltd. By these petitions he 
claims a declaration that me Banking 
Companies (Acquisition and Transfer of 
Undertakings) Ordinance 8 of 1969 pro- 
mulgated on July 19, 1969, and the Bank- 
ing Companies (Acquisition and Transfer 
of Undertakings) Act 22 of 1969 which 
replaced the Ordinance with certain modi- 
fications impair his rights ^aranteed 
rmder Articles 14, 19 and 81 of the Con- 
stitution, and are on that accoimt invalid. 

2. In India there was till 1949, no 
comprehensive le^lation governing bank- 
ing busmess and banking institutions. The 
Central Legislature enacted the Bankmg 
Companies Act 10 of 1949 ^ater called 
‘The Banking Regulation Act) to conso- 
lidate and amend the law relating to cer- 
tain matters concerning banking. By 
Section 5 (b) of that Acti ‘banking was 
defined as meaning “the accepting for the 
purpose of lending or investment, of de- 
posits of money from the public, repay- 
able on demand or otherwise”; and by 
Section 5 (c) a ‘banking company” meant 
“any company which transacts the busi- 
ness of baiddng in India”. By Section 6 
it was enacted that in addition to the 
business of banking as defined in Sec- 
tion 5 (b) a banking company may engage 
in one or more of the forms of business 
specified in dauses (a) to (o) of sub-s. (1). 
By sub^s. (2) of Section 6 banking com- 
panies were prohibited from engaging 
“in any form of business other than those 
referred to in sub-section (1)”. The Act 
appRed to commercial banks, and enact- 
ed provisions, amongst others, relating^ to 
prohibition of employment of managing 
agents and restrictions on certain forms 
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of emplo 3 mient; minimum paid up capital 
and reserves; regulation of voting rights 
of shareholders and election of Board of 
Directors; prohibition of charge on unpaid 
capital; restriction on payment of divi- 
dend; maintenance of a percentage of 
assets; return of imclaimed deposits; and 
accoimts and balance-sheets. It also 
enacted provisions authorising the Reserve 
Bank to issue directions to and for trial 
of proceedings against the Banks and 
for speedy disposal of winding up pro- 
ceedings of Banks. 

8. The Banking Regulation Act was 
amended by Act 58 of 1968, to give effect 
to the policy of “social control” over 
commercial banks. Act 58 of 1968 pro- 
vided for reconstitution of the Boards of 
Directors of commercial banks with a 
Chairman who had practical emerience 
of the working of a Bank or mancial, 
economic and business administration, and 
with a membership not less tiian 51 per 
cent consisting of persons having special 
knowledge or practical experience 
in accountancy, agriculture and 
rural economy, banking, co-operation, eco- 
nomics, finance, law and smaU-scale in- 
dustry. The Act also provided that no 
loans shall be granted to any Director of 
the Bank or to any concern in which he 
is interested as Managing Director, Mana- 
ger, employee, or guarantor or partner 
or in which he holds substantial interest. 
The Reserve Bank was invested with 

E ower to give directions to commercial 
anks and to appoint directors or obser- 
vers in the interest of depositors or pro- 
per management of the Bankmg Com- 
panies, or in the interest of Banking 
policy (which expression was defined by 
Section 5 (ca)) as “any policy which is 
specified from time to time by the Re- 
serve Bank in the interest of the banking 
system or in the interest of monetary sta- 
bility or sound economic growth, having 
due regard to the interests of the depo- 
sitors, volume of deposits and other re- 
sources of the bank and the need for 
equitable allocation and the efficient use 
of these deposits and resources”. The 
Reserve Bank was also invested with 
power to remove managerial and 
other personnel from office and to 
appoint additional directors, and to issue 
directions prohibiting certain activities in 
relation to Banking Compam'es. The Cen- 
tral Government was given power to ac- 
quire the business of any Bank if it failed 
repeatedly to comply widi any direction 
issued by the Reserve Bank under certain 
specific provision in regard to any matter 
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concerning the affairs of the Bank and if 
acquisition of the Bank was considered 
necessary in the interest of the depositors 
or in the interest of the banking policy 
or for the better provision of credit 
generally or of credit to any particular 
section of the community or in a particu- 
lar area. 

4. During .the last two decades the 
Reserve Bank reorganised the banking 
structure. A number of imits which ac- 
counted for a small section of the bank- 
ing business were amalgamated under 
directions of the Reserve Bank. The total 
number of commercial banking institu- 
tions was reduced from 566 in 1951 to 89 
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in 1969 — 73 scheduled and 16 non- 
scheduled. 

5. In exercise of the authority con- 
ferred by the State Bank of India Act 
23 of 1955 the tmdertakmg of the former 
Imperial Bank of India was taken over by 
a public corporation controlled by the 
Central Government. The State Bank 
took over seven subsidiaries under autho- 
rity conferred by Act 88 of 1959. There 
were in June 1969, 14 commercial banks 
operating in India each having deposits 
exceeding Rs, 50 crores. The following is 
an analysis of the commercial banldng 
structure in India in June 1969: 



No. of Banks 

No, of Offices 

Deposits (in 
Crcres) 

Credit (in 
Crores) 

State Bank of I^ndia 

1 

1,508 

948 

987 

Subsidiaries of State of Bank of India 

7 

888 

291 

219 

Indian • Scheduled Commercial Banks 
(each with deposit exceeding 
Rs. 50 Crores) 

14 

4,130 

2,632 

1,829 

Banks incorporated in Foreign Countries 

15 * 

130 

478 

385* 

Other Indian Scheduled Banks 

38 

1,324 

298 

197 

Non-scheduled Commercial Banks 

16 

210 

28 

18 


’^aly 13 were operating. 


6. Late in the afternoon of July 19, 
1969 (which was a Saturday) the Vice- 
President (acting as President) promul- 
gated, in exercise of the power conferred 
by clause (1) of Article 123 of the Con- 
stitution, Ordinance 8 of 1969 transferring 
to and vesting the undertaking of 14 
named commercial banks in corresponding 
new banks set up under the Ordinance. 
Ihe long title of the Ordinance read as 
follows: 


“An Ordinance to provide for the ac- 
quisition and transfer of the xmdertakings 
of certain banking companies in order to 
serve better the needs of development of 
the economy in conformity with national 
policy and objectives and for matters 
connected therewith or incidental there- 


to. 


9y 


By Section 2 “banking company” was de- 
fined as not including a foreign company 
within the meaning of Section 591 of the 
Companies Act, 1956. An “existing bank” 
was defined by Section 2 (b) as meaning 
“a banking company specified in column 1 
of the First Schedule, being a company 
the deposits of which, as shown in the 
return as on the last Friday of June, 1969, 
furnished to the Reserve Bank under Sec- 
tion 27 of the Banking Regulation Act, 
1949, were not less than rupees fifty 
crores”. In the Schedule to the Act were 


included the names of fourteen commer- 

(1) The Central Bank of India Ltd. 

(2) The Bank of India Ltd. 

(3) The Punjab National Bank Ltd. 

(4) The Bank of Baroda Ltd. 

(51 The United Commercial Bank Ltd, 
(6) Canara Bank Ltd. 

(71 United Bank of India Ltd. 

(8) Dena Bank Ltd. 

(9) Syndicate Bank Ltd. 

i lO) Ihe Union Bank of India Ltd. 

Ill Allahabad Bank Ltd. 

12l The Indian Bank Ltd. 

13) The Bank of Maharashtra Ltd. 

14) The Indian Overseas Bank Ltd. 
These banks are hereinafter refer- 
red to as the named banks. 

A "corresponding new bank” was defined 
in relation to an existing bank as mean- 
ing “the body corporate specified against 
such bank in column 2 of the First Sche- 
dule” By Section 2 (g) it was provided 
that the words and expressions used in 
the Ordinance and not defined, but defin- 
ed in the Banking Regulation Act, 1949, 
had fie meaning respectively assigned to 
them in that Act Thereby the definitions 
of ‘hanking” and ‘hanking company” in 
Section 5 (b) and Section 5 (<5 of the 
Banking Regulation Act were incorporat- 
ed in the Ordinance. 
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7. The principal provisions of the 
Ordinance were. — (1^ Corporations 

styled in the ordinance ^‘corresponding 
new banks” shall be established, each 
such corporation having paid-up capital 
equal to tlie paid-up capital of the named 
bank in relation to whieh it is a corresr 
ponding new bank. The entire capital of 
the new bank shdl stand vested in the 
Central Government. The corresponding 
new banks shall be authorised to carry on 
and transact tiie business of banking as 
defined in clause (b) of Section 5 of the 
Banking Regulation Act, 1949, and also 
to engage in one or more forms of busi- 
ness specified in sub-secHon (1) of Sec- 
tion 6 of that Act. The Chairman of the 
named bank holding oflBce immediately 
before tlie commencement of the Ordi- 
nance shall be the Custodian of the corres- 
ponding new bank, ^e general superin- 
tendence and direction of the affairs and 
business of a corresponding bank .shall be 
vested in the Custodian, who shall be 
the chief executive officer of that bank. 

(2) The undertaking within or Muthout 
India of every named bank on the com- 
mencement of tlie Ordinance shall stand 
transferred to and vested in the corres- 
ponding new bank. The expression “under- 
taking” shall include all assets, rights, 
powers, authorities and priidleges, and all 
roperty, movable and immovable, cash 
alances, reserve fund investments and aU 
other rights and interests arising out of 
such property as are immediately before 
the commencement of die Ordinance in 
the ownership, possession, power pr con- 
trol of the named bank in relation to the 
undertaking, including all books of ac- 
counts, registers, records and all other 
documents of whatever nature relating 
thereto. It shall also include aU borrow- 
ings, liabilities and obligations of what- 
ever land then subsisting of the named 
bank in relation to the undertaking. If 
according to the law of any foreign 
country, the provisions of the Ordinance 
by themselves do not effectively transfer 
or vest any asset or liability situated in 
that coimtry in the corresponding new 
bank the ^airs of the named bank in 
relation to such asset or liability shall 
stand entnisted to the chief executive 
officer of the 'corresponding new bank 
with authority to take steps to wind up 
the affairs of that bank. AU contracts, 
deeds, bonds, agreements, powers of 
attorney, grants of legal representation 
and otiier instruments of whatever nature 
subsisting or having effect immediately 
before the commencement of the Ordin- 


ance, and to which the named bank is a 
party or which are in favour of the nam- 
ed bank shall be of as fuU force and effect 
against or in favour of the corresponding 
new bank, and be enforced or acted upon 
as fully and effectively as if in the place 
of the named bank die corresponding new 
bank is a party thereto or as if they are 
issued in favour of the corresponding new 
bank. In pending suits or otiier proceed- 
ings by or against the named hank, the 
corresponding new bank shall be substi- 
tuted in those suits or proceedings. Any 
reference to any named bank in any law 
other than the Ordinance, or in any con- 
tract or other instrument shall be con- 
strued as a reference to the correspond- 
ing new bank in relation to it. 

(3) Tlie Central Government shall have 
power to frame a scheme for carrj^ing out 
the provisions of the Act, and for that 
purpose to make provisions for the cor- 
responding new banks relating to capital 
structure, constitution of the Board of 
Directors, manner of payment of compen- 
sation to the shareholders, and matters 
incidental, consequential and supplemen- 
tal. Corresponding new banks shall also 
be guided in the discharge of their func- 
tions by such directions in regard to mat- 
ters of policy involving public interest as 
the Central Government may give. 

(4) On the commencement of the Ordi- 
nance, every person holding office as 
Chairman, Managing Director, or other 
Director of a named bank, shall be deem- 
ed to have vacated office, and all officers 
and other employees of a named bank 
shall become officers or other employees 
of the corresponding new banks. Every 
named bank shall stand dissolved on such 
date as tlie Central Government may by 
notification in tiiat behalf appoint. 

(5) The Central Government shall give 
compensation to the named banks deter- 
mined according to the principles set out 
in Second Schedule, that is to say, — 

. (a) where the amount of compensation 
can be fixed by agreement . it shall be 
determined in accordance with such 
agreement, 

(b) where no such agreement can be 
reached, the Central Government shall 
refer the matter to the Tribunal within 
a period of three months from the date 
on which the Central Government and 
the existing bank fail to reach an agree- 
ment regarding the amount of compen- 
sation. 

Compensation so determined shall be 
paid to each named bank in marketable 
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Central Government securities. For the 
punpose of determining compensation, 
Tribunals shall be set up by the Central 
Government with certain powers of a 
Civil Court. 

(6) The Central Government shall have 
power to make such orders not inconsis- 
tent with the provisions of the Ordinance 
which may be necessary for the purpose 
of removing defects. 

8. Under the Ordinance the entire 
undertaking of every named commercial 
bank was taken over by the correspond- 
ing new bank, and all assets and contrac- 
tual rights and all obligations to which 
the named bank was subject stood trans- 
ferred to the corresponding new bank. 
The Chairman and the Directors of the 
Banks vacated their respective oflBces. To 
the named banks survived only the right 
to receive compensation to be determined 
in the manner prescribed. Compensation, 
unless settled by agreement, was to be 
determined by the Tribunal, and was to 
be given in marketable Government secu- 
rities. The entire business of each named 
bank was accordingly taken over, its 
Chief Executive Officer ceased to hold 
office and assumed the office of Custodian 
of the corresponding new bank, its direc- 
tors vacated office; and the services of 
the administrative and other staff stood 
transferred to the corresponding new 
bank. The named bank had thereafter no 
assets, no business, and no managerial, 
administrative or other staff; it was in- 
competent to use the word "Bank” in its 
name, because of the provisions contain- 
ed in Section 7 (1) of die Banking Regu- 
lation Act, 1949, and was liable to be 
dissolved by a notification of the Central 
Government 

9. Petitions challenging the compe- 
tence of the President to promulgate the 
Ordinance were lodged in this Court on 
July 21, 1969. But before the petitions 
comd be heard by this Court, a Bill to 
enact provisions relating to acquisition 
and transfer of undertakings of the exist- 
ing banks was introduced in the Parlia- 
ment, and was enacted on August 9, 1989, 
as "The Banking Companies (Acquisition 
and Transfer of Undertakings) Act 22 of 
1969”. The long tide of the Act was in 
terms identical widi the long dtle of the 
Ordinance, By sub-section (1) of Sec, 27 
of the Act, Ordinance 8 of 1969 was re- 
pealed. In the First Schedule were in- 
cluded the names of the 14 banks named 
in the Ordinance in juxtaposition with the 
names of the corresponding new banks. 
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By sub-section (2) of Section 1, the Act 
came into force on July 19, 1969, and the 
undertaking of every named bank was 
deemed, with effect from that dale, to 
have vested in the corresponding new 
bank. By Section 27 (2), (3) and (4) ac- 
tions taken or things done under the 
Ordinance inconsistent with the provisions 
of the Act were not to be of any force 
or effect, and no li^t, privilege, obliga- 
tion or habdity was to be deemed to have 
been acquired, accrued or incurred imder 
the Ordinance. 

10. The general scheme of the Ordi- 
nance relating to the transfer to and 
vesting in the corresponding new bank 
of the imdertaking of each named banl^ 
payment of compensation, and manage- 
ment of the corresponding new bank, re- 
mained unaltered. The Act departed 
from the Ordinance in certain matters: 

(1) Under the Act the named banks 
remain in existence for certain purposes 
and they are not h'able to be dissolved 
by order of the Government If under 
the laws in force in any foreim country 
it is not permissible for a Banking Com- 
pany, owned or controlled by Govern- 
ment^ to carry on the business of banking 
in that country, the assets, ri^ts, powers, 
authorities and privileges and property, 
movable and immovable, cash balances 
and investments of any named bank ope- 
rating in that country shall not vest in 
the corresponding new bank. The direc- 
tors of the named banks shall remain in 
office and may register transfers or trans- 
mission of shares; arrive at an agreement 
about the amount of compensation pay- 
able under the Act or appearing before 
the Tribunal for obtaining a determina- 
tion as to the amount of compensation; 
distribute to shareholders the amount of 
compensation received by the Bank trader 
the Act for the acquisition of its under- 
taking; carrying on the business of bank- 
ing in any country outside India if under 
the law in force in that coimtry any banlq 
owned or controlled by Government, is 
prohibited from carrying on the business 
of banking there; and carry on any busi- 
ness other than the business of banking. 
The Central Government has power to 
authorise the corresponding new bank to 
advance the amount required by the 
named bank in connection with the func- 
tions which the directors may perform. 
Reference to any named bank in any 
law, or in any contract or other instru- 
ment shall be consbrued as a reference 
to the corresponding new bank in relation 
to it, but not in cases where the named 
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bank may cany on any business and in 
relation to that business. 

(2) Principles for determination of com- 
pensation and the manner of payment are 
modified. Interim compensation may be 
paid to a named bank if it agrees to dis- 
tribute to its shareholders in accordance 
with their rights and interests. A major 
change is made in the principles for deter- 
mining compensation set out in Sch. II. 
By Explanation I to Cl. (e) of Part I of 
Sch. II, the value of any land or build- 
ings to be taken into account in valuing 
the assets is to be the market value of the 
land or buildings, but where such mar- 
ket value exceeds the "ascertained value”, 
that “ascertained value” is to be taken 
into accoimt, and by Explanation II the 
“ascertained value” of any building whoUy 
occupied on the date or the commence- 
ment of die Act is to be twelve times the 
amount of the ann ual rent or the rent 
for which the building may reasonably be 
expected to be let out from year to year, 
and reduced by one-sixth of the amoimt 
of the rent on account of maintenmice 
and repairs, annual premium paid to 
insure the building against risk of damage 
or destruction, annual charge, if any, on 
the building, ground rent, interest on any 
mortgage or other capital charge on the 
building, interest on borrowed capital if 
the building has been acquired, con- 
structed, repaired, renewed or re-con- 
structed witih borrowed capital, and the 
sums paid on account of land revenue 
or other taxes in respect of such build- 
ing. 

(3) The Central Government may re- 
constitute any corresponding new bank 
into two or more corporations; amalga- 
mate any corresponding new bank or 
with another banking insdmtion; transfer 
the whole or any part of the undertaking 
of a corresponding new bank to any other 
banking institution; or transfer the whole 
or any - part of the undertaking of any 
other banking institution to a correspond- 
ing new bank. The Board of Directors 
of die corrQsponding new banks are to 
consist of r^iresentatives of the deposi- 
tors of thc'^corrosponding new..b.anlc, em- 
ployees of such banks, 'tar 3 n>trs, workers 
and artisans to be elected in die pres- 
cribed manner and of other persons as 
the Ccntrhl Government may appoint. 

(4) Tlie profits remaining after making 
revision for bad and doubtful debts, 
eprcciation in assets, contributions to 

staff and superannuation funds and all 
otlicr matters for which provision is ne- 
cessary imdcr any law, the corresponding 


■. Union of India (Shah J.) A.I.R. 

new bank shall transfer the balance of 
profits to the Central Government. 

(5) Provision of law relating to winding 
up of corporations do not apply to the 
corre^onding new banks, and a corres- 
ponding new banlc may be ordered to be 
liquidated only by the order of the Cen- 
tra Government 

11. The petitioner challenges the vali- 
dity of the Ordinance and the Act on 
the following principal grounds: 

l. The Ordinance promulgated in exer- 
cise of the power under Article 123 of 
the Constitution was invalid, because the 
condition precedent to the exercise of the 
power did not exist; 

n. That in enacting the Act the Parlia- 
ment encroached upon the State List in 
the Seventh Schedule of the Constitution, 
and to that extent the Act is outside the 
legislative competence of tiie Parhament; 

m. That by enactment of the Act, fun- 
damental rights of the petitioner guar- 
anteed by me Constitution under Arti- 
cles 14, 19 (1) (£) and (g) and 31 (2) are 
impaired; 

IV. That by the Act the guarantee of 
freedom of trade imder Article 301 is 
violated; and 

V. That in any event retrospective ope- 
ration given to Act 22 of 1969 is ineffec- 
tive, since there was no valid Ordinance 
in existence. The provision in fie Act 
retrospectively validating infringement of 
the fundamental rights of citizens was 
not within the competence of the Pari'a- 
ment. That sub-sections (1) and (2) of 
Section 11 and Section 26 are invalid. 

12. The Attorney-General contended 
that the petitions are not maintainable, 
because no fundamental right of the peti- 
tioner is directly impaired by the enact- 
ment of tlie Ordinance and tlie Act, or by 
any action taken tliereunder. He submit- 
ted that tlie petitioner who claims lo be 
a shareholder, director and holder of 
deposit and current accoimts wilh the 
Banks is not the ovvmer of tlie property of 
the undertaking taken ov'cr by llie cor- 
responding new banks and is on that a(> 
count incompetent to maintain the peti- 
tions complaining that the rights ginir- 
anteed under Articles 14, 19 and 31 of 
the Constitution were impaired. 

13. A company registered under the 
Companies Act is a legal person, separate 
and distinct from its individual members. 
Property of tlic Company is not the pro- 
perty of tlie .shareholders, A shnrehoider 
lias merely an interest in the Company 
arising imdcr its Articles of Association, 
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measured by a sum of money for the pur- 
pose of liability, and by a share in the 
profit. Again a director of a Company is 
merely its agent for the pmrpose of 
management. The holder of a deposit 
accoimt in a Company is its creditor: be 
is not the owner of any specific fund 
l 3 dng with the Company. A shareholder, 
a depositor or a director may not there- 
fore d)e entitled to move a petition for 
infringement of the rights of the Com- 
pany, unless by the -action impugned . by 
him, his rights are also infringed. 

14. By a petition praying for a writ 
against infringement of fundamental 
rights, except in a case where the peti- 
tion is for a writ of habeas corpus and 
probably for infringement of the guaran- 
tees under Articles 17, 23 and 24, the 
petitioner may seek relief in respect of 
his own rights and not of others. The 
shareholder of a Company, it is true, is 
not the owner of its assetsj he has merely 
a right to participate in the profits of 
the Company subject to the contract con- 
tained in tie Articles of Association. But 
on that account the petitions will not fail. 
A measure executive or legislative may 
impair the rights of the Company alone, 
and not of its shareholders; it may impair 
the rights of the shareholders and not of 
N the Company: it may impair the rights 
of the shareholders as well as 
of the Company. Jurisdiction of the 
Court to grant relief cannot be denied, 
when by State action the rights of the 
individual shareholder are impaired, if 
that action impairs the rights of the Com- 
pany as well. The test in determining 
whether the shareholder’s right is im- 
paired is not formal; it is essentially qua- 
litative; if the State action impairs the 
right of the shareholders as well as of the 
Company, the Cotrrt will not, concen- 
' trating merely upon the technical opera- 
tion of the action, deny itself jurisdic- 
tion to grant relief. 

,15. The petitioner claims that by 
the Act and by the Ordinance the rights 
guaranteed to him imder Articles 14, 19 
and 31 of the Constitution are impaired. 
He says that the Act and the Ordnance 
are without legislative competence in that 
they interfere with the guarantee of free- 
dom of trade and are not made in the 
I public interest; that the Parliament had 
no legislative competence to enact the 
Act and the President had no power to 
promulgate the Ordinance, because the 
subject-matter of the Act and the Ordi- 
nance is (partially at least) within the 
State last; and mat the Act and Ordi- 
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nance are invalid because they vest the 
undertaking of the named banks in the 
new corporations without a public pur- 
pose and without setting out principles 
and the basis for determination and pay- 
ment of a just equivalent for the property 
expropriated. He says that in conse- 
quence of the hostile discrimination prac- 
tised by the State the value of his invest- 
ment in the shares, is substantially reduc- 
ed, his right to receive dividend from his 
investment has ceased, and he has suffer- 
ed great financial loss, he is deprived of 
the rights as a shareholder to carry on 
business through the agency of the Com- 
pany, and that in respect of the deposits 
the obligations of the corresponding new 
banks not of his choice are substituted 
without his consent 

16. In Dwarkadas Shrinivas v. The 
Sholapur Spinning and Weaving Co. Ltd., 
1954 SCR 674 = (AIR 1954 SC 119) this 
Court held that a preference shareholder 
of a company is competent to maintain a 
suit challenging the validity of the “Shola- 
pur Spinning and Weaving Company 
(Emergency Provisions) Ordinance” 2 of 
1950 (which was later replaced by Act 27 
of 1950), which deprived the Company of 
its property without payment of compen- 
sation within the meaning of Article 31. 
Mahajan, J., observed: 

“The plaintiff and. the other preference 
shareholders are in imminent danger of 
sustaining direct injury as a result of the 
enforcement of this Ordinance, the direct 
injury being the amoimt of the call that 
they are cgfied upon to pay and the con- 
sequent forfeiture of iheh shares,” 

Das, J., in the same case examined the 
matter in some detail and observed at 
p. 722 (of SCR)= (at pp. 134-135 of AIR); 

“The impugned Ordinance, ** ** 

directly affects the preference sharehol- 
ders by imposing on them this liability, 
or the risk of it, and gives tliem a suffi- 
cient interest to challenge the validity of 
the Ordinance, ** * Certainly he 

can show that the Ordinance under which 
these persons have been appointed was 
beyond the legislative competence of the 
authority which made it or that the Ordi- 
nance had not been duly promulgated. If 
he can, with a view to destroy the locus 
standi of the persons who have made the 
call raise the question of the invalichty of 
the Ordinance , * , I can see 

no valid reason why, for the self-same 
purpose, he should not be permitted to 
challenge the validity of the Ordinance 
on the ground of its imconstitutionaliQ^ 
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for the breach of the fundamental rights 
of the company or of other persons.” 

A similar view was also taken in Chiran-' 
jit Lai Chowdiui v. Union of India, 1950 
SCR 869 =(AIR 1951 SC 41) by Mukher- 
jea, J., at p. 899 (of SCR) = (at pp. 52-53 
of AIR), by Fad Ali, J., at p. 876 (of 
SCR)= (at p. 44 of AIR), by Patanjali 
Shastri, J., at p. 889 (of SCR)= (at p. 49 
of AIR) and by Das, J., at p. 922 (of 
SCR)= (at pp. 61-62 of AIR). 

17. Tlie judgment of this Court in 
State Trading Corporation of India Ltd. 
V. Commercial Tax OflSicer, Visakhapat- 
nam, (1964) 4 SCR 99= (AIR 1963 SC 
1811) has no bearing on this question. In 
that case in a petition under Article 82 
of the Constitution die State Trading 
Corporation challenged the infringement 
of its right to hold property and to carry 
on business under Article 19 (1) (f) and 
(g) of the Constitution, and tms Coiut 
opined that the Corporation not being a 
citizen was incompetent to enforce the 
rights ^aranteed by Article 19. Nor has 
the judgment in Tata Engineering and 
Locomotive Co. Ltd. v. State of Bihar, 
(1964) 6 SCR 885= (AIR 1965 SC 40) 
any bearing on the question arising in 
these petitions. In a petition imder Arti- 
cle 32 of the Constitution filed by a Com- 

g any challenging the levy of sales-tax 
y the State of Bihar, two shareholders 
were also impleaded as petitioners. It 
was urged on behalf of the shareholders 
&at in substance the interests of the 
Company and of the shareholders were 
identical and the shareholders were enti- 
tled to maintain tlie petition. The Coiut 
rejected diat contention, observing that 
what the Company could not achieve 
directly, it could not relying upon the 
doctrine of ‘lifting the veil acliieve in- 
directly. The petitioner seeks in this case 
to challenge tlie infringement of his own 
rights and not of die Banks of which he 
is a shareholder and a director and ivith 
which he has accounts — current and 
fi.\'ed deposit. 

18. It was urged that in any event 
die guarantee of freedom of trade does 
not occur in Part III of the Constitution, 
and the petitioner is not cntidcd to main- 
tain a petition for breach of that guaran- 
tee in tins Court. But the peb'tioncr docs 
not seek by these pctib’ons to enforce die 
guarantee of freedom of trade and com- 
merce in Article 301: he claims that in 
enacting die Act the Parliament has 
violated a constitutional • restriction im- 
posed by Part XIII on its legislative 
power and in determining the c.xtcnt to 


; Union of India (Shah J.) A. IE. 

wMch his fundamental freedoms are im-i 
paued, the statute which the Parliament 
is incompetent to enact must be ignored.! 

19. It is riot, necessary to consider 
whedier Article 81A (1) (d) of the Con- 
stitution bars the petitioners claim to en- 
force his rights as a director. The Act 
prima facie does not (dibugh the Ori;- 
nance purported to) seek to extinguish or 
modify the right of the petitioner as a 
director: it seeks to talce away expressly 
the right of the namrid Banks to carry OHi 
banking business, while reserving their 
right^ to carry on business other than 
banking. Assuming that he is not end- 
tied to set up his right to enforce his 
^aranteed rights as a director, die peti- 
tion will not still fail. The Preliminary 
objection raised by the Attomey-Generd 
against the maintainability of the peti-' 
tions must fail. 

I. Vah'dity of Ordinance 8 of 1969 — 

20. Power to issue Ordinance is by 
Article 123 of the Constitution vested in 
the President. Article 123 provides: 

“(1) If at any time, except when both 
Houses of Parliament are in session, the 
President is satisfied that circumstances 
exist which render it necessary for him 
to take immediate action, he may pro- 
mulgate such Ordinance as the circum- 
stances appear to him to require. 

(2) An Ordinance promulgated under 
this Article shall have the same force and 
effect as an Act of Parliament, but every 
such Ordinance — 

(a) shall be laid before both Houses of 
Parriament and shall cease to operate at 
the expiration of six weeks from the re- 
assembly of Parh’ament, or, if before the 
expiration of that period resolutions dis- 
approving it are passed by botli Rouses, 
upon the passing of the second of those 
resolutions; and 

(b) may be withdrawn at any time by 
the President 

E^lanati'on. — Where the Houses of 
Parliament are summoned to reassemble 
on different dates, the period of si.x weeks 
shall be reckoned from die later of those 
dates for the purposes of dus clause. 

(3) If and so far as an Ordinance under 
this article makes any pron'sion whidi 
P.arliament would not under Oiis Consti- 
tution be competent to enact, it .sliall bo 
void.” 

21. Under die Constitution, tlio Presi- 
dent being die constitutional head, nor- 
m.ally acts in all matters including the 
promulgation of an Ordinance on (he 
adwee of his Council of Ministers. \^'ho- 
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ther in a given case the President may 
decline to be guided by the advice of his 
Council of Ministers is a matter which 
need not detain us. The Ordinance is 
promulgated in the name of the President 
and in a constitutional sense on his satis- 
faction: it. is in truth promulgated on the 
advice of liis Co\mcal of Ministers and 
on tlieir satisfaction. The President is 
under the Constitution not the repositary 
of the legislative power of the Union, 
but with a view to meet -extraordinary 
situations demanding immediate enact- 
ment of laws, provision is made in die 
Constitution investing the President with- 
power to legislate by promulgating Ordin- 
ances. 

22. Power to promulgate such Ordi- 
nance as the circumstances appear to the 
President to require is exercised — (a) 
when both Houses of Parliament are not 
in session; (b) the provision intended to 
be made is witliin the. competence of the 
Parliament to enact; and (c) the Presi- 
dent is satisfied that circumstances exist 
which render it necessary for him to take 
immediate action. Exercise of the power 
is strictly conditioned. The clause relat- 
ing to the satisfaction is composite: the 
satisfaction relates to the existence of cir- 
cumstances, as well as to the necessity 
to take immediate action on account of 
those circumstances. Determination by 
the President of the existence of circum- 
stances and the necessity to take imme- 
diate action on which the satisfaction de- 
pends, is not declared final. 

(23) The Attorney-General contended 
that the condition of satisfaction of the 
President in both the branches is purely 
subjective and the Union of India is 
trader no obligation to disclose the exis- 
tence of, or to justify the circumstances 
of- the necessity to take immediate -action. 
He relied upon the decisions of the Judi- 
cial Committee in Bhagat Singh v. King 
Emperor, 58 Ind App 169= (AIR 1931 
PC 111); King Emperor v. Benoari Lai 
Sharma, 72 Ind App 57= (AIR 1945 PC 
48); and upon a decision of the Federal 
Court in Lakhi Narayan Das v. Province 
of Bihar, 1949 FCR 693= (AIR 1950 FG 
59) which interpreted the analogous pro- 
visions of the Government of India Act^ 
1935, conferring upon tiie Governor-Gene- 
ral in the first two cases, and upon the 
Governor of a Pro\Tnce in the last case, 
power to issue Ordinances. He also re- 
lied upon the judment of die Judicial 
Committee in Hubli Electricity Co. Ltd. 
V. Prownce of Bombay, 76 Rid App 57=. 
(AIR 1949 PC 186). 
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24. The Attorney-General said that in- 
vestment of legislative power upon the 
President being an incident of the divi- 
sion of sovereign functions of the Union 
and a “matter of high policy”, the expres- 
sion “the President is satisfied that cir- 
cumstances exist which render it neces- 
sary for him to take immediate action” is 
incorporated as a guidance and not as a 
condition of the exercise of^ power. He 
invited our attention to the restraints in- 
herent in the Constitution on the exercise 
of the power to promulgate Ordinance 
clauses (1) and (2) of Art. 74; clauses (3) 
and (4) of Article 75 and Article 861, and 
submitted that the rule applicable to the 
interpretation of Parliamentary Statutes 
conferring authority upon offices of the 
State to act in a prescribed manner on 
being satisfied about the existence of cer- 
tain circumstances is inept in determirang 
the true perspective of the power of the 
head of the State in situations of emer- 
gency. 

25. On the other hand, Mr. Palkhi- 
vala contended that die President is not 
made by Article 123 the final arbiter of 
the existence of the conditions on which 
the power to promulgate an Ordinance 
may be exercised. Power to promulgate 
an Ordinance being conditional, counsel 
urged, this Court in the absence of a 
provision — express or necessarily impli- 
cit in the Constitution — to the contrary, 
is competent to determine whether the 
power was exercised not for a collateral 
purpose, but on relevant circumstances 
which, prima facie, estabh'sh the necessity 
to talce immediate action. Counsel sub- 
mitted tiiat the rules applicable to die 
interpretation of statutes conferring power 
exercisable on satisfaction of the speci- 
fied circumstances upon the President 
and upon officers of the State, are not 
different. The nature of the power to 
perform an official act where the autho- 
rity is of a certain opinion, or that in his 
view certain circumstances exist or fhat 
he has reasonable grounds to believe, or 
that he has reasons to believe, or fhat he 
is satisfied, springing from a constitutional 
provision is in no manner different from 
a similar power under a Parh'amentary 
Statute, and no greater sanctity may at- 
tach to die exercise of the power merely 
because the source of the power is in the 
Constitution and not in a Parh'amentary 
Statute. There is, it was urged, nothing 
in the constitutional scheme which sup- 
ports the contention that the clause re- 
lating to satisfaction is not a condition of 
the exercise of power. 
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26. Counsel relied upon the judg- 
ments of this Court in Barium Chemical 
Ltd. V. Company Law Board, 1966 Supp 
SCR 811= (AIR 1967 SC 295) and Rohtas 
Industries Ltd. v. S. D. Agarwal, AIR 
1969 SC 707; upon the decisions of the 
House of Lords in Padfield v. Minister 
of Agriculture, Fisheries and Food, (1968) 
1 All ER 694; and of the Judicial Com- 
mittee in Durayappah v. Fernando, 1967 
AC 337; Nakkuda Ali v. M. F. De S. 
Jayarathne, 1951 AC 66; Ross-Clunis v. 
Papadopordlos, 1958-2 All ER 23 and 
contended that the decisions of the Judi- 
cial Committee in Bhagat Singh’s case, 
58 Ind App 169= (AIR 1931 PC 111) and 
Benoari Lai Sharma’s case, 72 Ind App 
57= (AIR 1945 PC 48) interpreted a pro- 
vision whidi was in substance different 
from the provision of Article 123, that the 
decision in Lakhi Narayan Das’s case, 
1949 FCR 693= (AIR 1950 FC 59) mere- 
ly followed the two judgments of the 
Judicial Committee and since the status 
of the President under the Constitution 
qua the Parliament is not the same as 
tile constitutional status of the Governor- 
General imder the Government of India 
Act, 1935 the decisions cited have no 
bearing on the interpretation of Art. 123. 

27. The Ordinance has been repealed 
by Act 22 of 1969, and the question of its 
validity is now academic. It may assume 
significance only if we hold that Act 22 
of 1969 is valid. Since the Act is in our 
view invalid for reasons hereinafter stat- 
ed, we accede to the submission of the 
Attorney-General that we need express no 
opinion in this case on the extent of the 
jurisdiction of the Gourt to examine whe- 
ther the condition relating to satisfaction 
of the President was fulfilled. 

n. Authority of Parliament to enact 
Act 22 of 1969— 

28. On behalf of the petitioner it is 
urged that the Act is not within the legis- 
lative power of the Parliament and that, 
in any event to the extent to which it 
vests in the corresponding new banks the 
assets of business other tiian bank-ing, it 
trenches upon the authority of the State 
Legislature, and is on that account void. 
Tlie relevant legislative entries in the 
Seventii Schedule and the constitutional 
prowsions which have a bearing on the 
question of acquisition and talting over of 
undertaking of a bank may first be read. 

29. Tlie Parliament has exclusive Its 
gislative power with respect to "Banking" 
Entry' 45 List I; ‘Tncorporation, regulation 
and winding up of trading Corporations 


Union of India (Shah J.) A.LR 

-induding banking, insurance and finan- 
cial corporations, but not including co- 
operative societies”; Entry 43 List I; and 
"Incoiporation, regulation and winding 
up of corporations, whether trading or 
not, with objects not confined to one 
State, but not induding Universities”; 
Entry 44 list I. 

30. The States have exdusive le^- 
lative authority with respect to the fol- 
lowing subjects in list H: 

Entry 26 — “Trade and commerce 
within the State, subject to the provisions 
of entry 83 of List HI,” 

Entry SO — "Money-lending and 
money-lenders; relief of agriculturd in- 
debtedness.” 

31. The Parliament and the States 
have concurrent le^Iative authority widi 
respect to the following subjects in! 
list HI: 

Entry 83 — “Trade and commerce in, 
and the production, supply and distribu- 
tion of, — 

(a) the products of any industry where 
the control of such industry by the Union 
is dedared by Parliament by law to be 
expedient in the public interest, and 
imported goods of the same kind as such 
products; 

(b) foodstuffs, induding edible oil-seeds 
and oils; 

(c) cattle fodder, indudmg oilcakes 
and other concentrates; 

(d) raw cotton, whether ginned or un- 
gfoned, and cotton seed; and 

(e) raw jute.” 

Entry 42 — "Acquisition and requisition 
of property.” 

82. The argument raised by Mr. Setal- 
vad, intervening on behalf of tire State 
of Maharashtra and the State of Jammu 
and Kashmir, that the Parh'ament is compe- 
tent to enact Act 22 of 1969, because tlio 
subject-matter of the Act is "with respect 
to” regulation of trading corporations and 
matters subsidiary and inddental there- 
to, and on that account is covered in its 
entirety by Entries 43 and 44 of List I 
of the Seventh Schedule, cannot be up- 
held. Entry 43 deals wnth incoiporation, 
regulation and vending up of trading 
corporations including banking com- 
panies. Law regulating the business of 
a corporation is not a law witli respect 
to regulation of a corporation. In List I 
entries expressly relating to trade and 
commerce are Entries 41 and 42. Again 
several entries in List I relate to activities 
commerdal in character. Entn' 45 
"Banking” ; Entry 46 "Bills of exchange, 
diequcs, promissory notes and otlier like 
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instruments”, Entry 47 “Insurance”; En- 
try 48 “Stock exchanges and future 
markets” Entry 49 "Patents, inventions 
and designs”. TTbere are several entries 
relating to activities commercial as well 
as non-commercial in List II — Entry 21 
“Fisheries”; Entry 24 “Industries x x x”; 

\ Entry 25 “Gas and Gas works”; Entry 26 
'Trade and commerce”; Entry 30 “Money- 
lending and money-lenders”; Entry 31 
"Inns and Inn-keeping”; Entry 33 "Thea- 
tres and dramatic performances, cinemas 
etc.” We are unable to accede to the 
argument that the State Legislatures are 
competent to legislate in respect of the 
subject-matter of those entries only when 
the commercial activities are carried on 
by individuals and not when they are 
. carried on by Corporations. 

82-A. The object of Act 22 of 1969 is 
to transfer the undertaking of each 
named banic and to vest it in the cor- 
responding new bank set up with autho- 
rity to carry on banidng and other busi- 
ness. Each such corresponding new bank 
is controlled by the Central Government 
of which the entire capital is to stand 
vested in and allotted to the Central 
Government. The principal provisions of' 
the Act which effectuate that object relate 
to setting up of "corresponding new 
banks” as statutory corporations to cany 
on and transact the business of banidng 
as defined in Section 5 (b) of the Bank- 
ing Regulation Act, 1949, and one or 
more other forms of business specified in 
Section 6 (1) of that Act, with power to 
acquire and hold proper^ for the pur- 
pose of the business, and to dispose of 
the same; administration of the corres- 
ponding new banks as institutions carry- 
ing on banking and other business; the 
undertaking of each named bank in its 
entirety stands transferred to and vested 
in a new corporation set up for that pur- 
pose; principles for determination of com-' 
pensation and method of payment there- 
of to each named banic for transfer of 
its xmdertaking; and that the named bank 
may not carry on banking business, but 
may carry out business other than barik- 
ing. 

32-B. Mr. Palkhivala submitted that 
the Parliament may legislate in respect of 
the business of banking as defined in 
Section 5 (b) of the Banking Regulation 
''Act, 1949, and matters incidental thereto, 
and also for acquisition of that part of 
the imdertaking of each named bank 
which relates to the business of banking, 
but not in respect of any other business 
not incidental to banking in which the 
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named bank was engaged prior to July 
19, 1969, for the power to legislate in 
respect of such other business falls with- 
in Entry 26 of List H. As a coroUary 
thereto, counsel submitted that power to 
legislate in respect of acquisition under 
Entry 42 of List III may be exercised by 
the Parliament only for effectuating legis- 
lation imder a head falling in List I or 
List in of the Seventh Schedule. 

82-C. It is necessary to determine the 
true scope of “banking” in Entry 45 
List I, the meaning of the expression 
“property”, and the limitations on the 
power of the Parliament to legislate in 
respect of acquisition of property in 
Entry 42, List III. Matters not in contest 
may be eliminated. Power to legislate 
for setting up coiporations to carry on 
banidng and other business and to ac- 
quire, hold and dispose of property and 
to provide for admhiistration of the cor- 
porations is conferred upon the Parlia- 
ment by Entries 43, 44 and 45 of the first 
list. Power to enact that the named 
banks shall not carry on banidng busi- 
ness (as defined in Section 5 (b) of -the 
Banking Regulation Act) is incidental to 
the power to legislate in respect of bank- 
ing. Power to legislate for determina- 
tion of compensation and method of 
payment of compensation for compulsory 
acquisition of the assets of the named 
banks, in so far as it relates to banking 
business is also within the power of the 
Parliament. 

33. The expression “banidng” is not 
defined in any Indian statute except the 
Banking Regulation Act, 1949. It may 
be recced that by Section 5 (b) of that 
Act ‘banking” means "the accepting for 
the purpose of lending or investment of 
deposits of money from the public re- 
payable on demand or otherwise, and 
vpithdrawable by cheque, draft or other- 
wise”. The definition did not include 
other commercial activities which a bank- 
ing institution may engage in. 

34. In support of his contention Mr. 
Palkhivala relied upon the observation of 
Lord Porter in Commonwealth of Austra- 
lia V. Bank of New Soufh Wales, 1950 AG 
235 that banidng consists of the creation 

. and transfer of credit, &e maldng of 
loans, purchase and disposal of invest- 
ments and other kindred transactions; 
and upon the statement in Halsbury’s 
Laws of England, 3rd Edn., Vol. 2, Arti- 
cle 270 at pp. 150 and 151 that: 

“A banker is an individual partnership 
or corporation, whose sole or predominat- 
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ing business is banldng, that is the re- 
ceipt of money on current or deposit 
account and the payment of cheques 
dra\vn by and tlie collection of cheques 
paid by a customer”, 
and in the foot-note (g) at p. 151 that: 

“Numerous other functions are under- 
talcen at the present day by banks such 
as the payment of domiciled bills, cus- 
tody of valuables, discounting bills, exe- 
cutor .and trustee business, or acting in 
relation to stock exchange transactions, 
and banks have functions under certain 
financial legislation, x x x. These 
functions are not strictly banking busi- 
ness.” 

35. The Attorney-General said that 
the expression “banking” in Entry 45 
List I means aU form of business which 
since the introduction of western metliods 
of banldng in India, banldng institutions 
have been carrying on in addition to 
banking as defined in Section 5 (b) of the 
Banking Regulation Act, and on tliat ac- 
count Si forms of business described in 
Section 6 (1) of the Banldng Regulation 
Act in clauses (a) to (n) are, if carried on 
in addition to the “hard-core of banking”, 
banldng and the Parliament is competent 
to legislate in respect of that business 
under Entry 45, List I. In support of 
his contention that apart from the busi- 
ness of accepting money from die public 
for lending or investment, and mtlidraw- 
able by cheque, draft or otlierwise, bank- 
ing includes many allied business acti- 
vities which banking institutions engaged 
in, the Attorney-General invited our at- 
tention to clause 21 of the Cliarler of the 
Bank of Bengal (Act VI of 1839); Sec. 27 
of Act 4 of 1862; to Sections 36 and 37 
of the Presidency Banks Act XI of 1876; 
to Section 91 (15) of die British Nordi 
America Act; to Paget’s Law of Banking, 
7th Edn., at p. 5; to the standard form of 
memorandum of association of a Banking 
Company in Palmer’s Company Prece- 
dents Form 138; and to the Statement of 
Objects and Reasons in support of die Bill 
wliich was enacted as the Indian Compa- 
nies (Amendment) Act, 1936. 

80. Tlie Cliarter of the Bank of 
Bengal, the Presidency Banks Act 4 of 
1862, Ch. X-A of die Indian Companies 
Act, 1913, as incorporated by die Indian 
Companies (Amendment) _ Act, 1930, 
merely described die business which a 
banldng insUlution could carr)' on. It 
was not intended diercby to include^ those 
Jaotivities vrithin the c.'qircssion ‘’bank- 
ing^’. The Acts enacted after die Banlc- 
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ing Regulation Act, 1949, also support 
that inference. Under Section 33 of the 
State Bank of India Act, 1955, the State 
Bank is entitled to cany on diverse busi- 
ness activities beside banking. Similarly 
the Banks subsidiary to the State Bank 
were by Section 36 of Act 38 of 1959 
to act as agents of the State Bank, and 
also to carry on and transact business of 
banking as defined in Section 5 (b) of the 
Banking Regulation Act, 1949, and were 
also competent to engage in such one or 
more other forms of business specified 
in Section 6 (1) of that Act. These pro- 
visions do not aid in construing the Entry 
“Banking” in Entry 45 List 1. 

37. In modem times in India as else- 
where, to attract business, banldng esta- 
blishments render and compete in ren- 
dering, a variety of miscellaneous sendees 
for. dieir constituents. If die test for 
determining what “banldng” means in the 
constitutional entry is any commercial 
activity which bankers at a mven time 
engage in, great obscurity will be intro- 
duced in the content of that expression. 
The coverage of constitutional entry in a 
Federal Constitution wliich carves out a 
field of legislation must depend upon a 
more satisfactory basis. 

88. The legislative entry in List I of 
the Seventh Scliedule is ‘TBanldng” and ■ 
not “Banker” or “Banks”. To include 
within the connotation of the expression 
“Banking” in Entry 45 of List I, power 
to legislate in respect of all commercial 
activities wliich a banker by die custom 
of bankers or authority of law engages in, 
would result in rewriting die Constitu- 
tion. Investment of power to legislate 
on a designated topic covers all matters 
incidental to die topic. A legislative entry 
being e.xpressed in a broad designation 
indicating the contour of plenary power 
must receive a meaning conducive to the 
wddest amplitude, subject however to 
h'mitations inherent in the federal scheme 
whicli distributes legislative power be- 
tween die Union and the constituent 
units. But the field of “banking” can- 
not be extended to include trading acti- 
vities which not being incidental to bank- 
ing encroach upon the substance of tlie 
entry “trade and commerce" in List II. 

39. Rejection of tlie argument of iho 
Attorney-General docs not lend any prac- 
tic.*!! support to the argument of Mr. 
Palkhivala that Act 22 of 1909, to the 
c.xtcnt it makes provisions in respect of 
die undertaking of die named banks re- 
lating to non-banking business, is ultra 
■vires the Parliament In tbo first instance 


1970 R. C. Cooper v. Union of 

there is no evidence that the named banks 
were b'efore July 19, 1969, carrying on 
non-banldng business distinct and inde- 
pendent of the banking business, or that 
the banlcs held distinct assets for any non- 
banking business, apart from the 
assets of the banking • business. Again . 
by Act 22 of 1969 the corres- 
ponding banks are entitled to . en- 
gage in business of banking and non- 
banking which fie named banks were 
engaged in or competent to engage in 
prior to July 19, 1969, and the named 
banics are entitled to engage in business 
other than banldng as defined in Sec- 
tion 5 (b) of tie Banking Regulation Act, 
but not the business of banking. By 
enacting that the corresponding new 
banks may carry on business specified in 
Section 6 (1) of the Banking Regulation 
Act and that the named banks shall not 
carry on banking business as defined in 
Section 5 (b) of that Act, the impugned 
Act did not encroach upon any entry in 
the State List. By Section 15 (2) (e) of 
the impugned Act the named banks are 
expressly reserved the ri^t to carry on 
business other than banking, and it is not 
claimed that thereby there is any en- 
croachment upon the State List. Exer- 
cise of the power to legislate for acqui- 
sition of the imdeitaking of the named 
banks also does not trespass upon the 
State List. 

40. Before the Constitution (Seventh 
Amendment) Act, Entry 38, List I invest- 
ed the Parliament with power to enaet 
laws with respect to acquisition or requi- 
sitioning for the purpose of the Union, 
and Entry 36, List II, conferred upon tiie 
State Legislatme the power to legislate 
with respect to acquisition or requisition- 
ing for the remaining purposes. Those 
entries are now deleted, and a single 
Entry 42, List lU invests the Parh'ament 
and the State Legislature with power to 
legislate with respect to "acquisition and 
requisitioning” of property. By Entry 42 
in the Concurrent List power conferred 
upon the Parliament and the State Legis- 
latures to legislate with respect to ‘Trin- 
ciples on which compensation for pro- 
perty acquired or requisitioned for the 
purpose of the Union or for any other 
public purpose is to be determined, and 
the form in which such compensation is 
to he given”. Power to legiriate for. ac- 
quisition of property is exercisable only 
under Entry 42 of List III, and not as an 
incident of the power to legislate in res- 
pect of a specific head of legislation in 
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any of the three lists: Rajahmimdry Elec- 
tric Supply Corporation Ltd. v. State of 
Andhra, 1954 SCR 779 at p. 785= (AIR 
1954 SC 251 at p, 253), Under that entry 
“property” can be compulsorily acquired. 
In its normal cpimotation “property” 
means the "hipest right a man can have 
to an)dhing, being that right which one 
has to lands or tenements, goods or chat- 
tels which does not depend on another’s 
courtesy: it includes ownership, estates 
and interests in corporeal things, and also 
ri^ts such as trade-marks, copy-rights, 
patents and even rights in personam 
capable of transfer or transim'ssion, such 
as debts; and signifies a beneficial right 
to or a thing considered as having a 
money value, especially with reference to 
transfer or succession, and to their capa- 
city of being injured”. The expression 
“undertaldng’ in Section 4 of Act 22 of 
1969 clearly means a going concern with 
all its rights, liabilities and assets — as 
distinct from the various rights and assets 
which compose it In Halsbury s Laws of 
Englan^ 3rd Edn., Vol.^ 6, Article 75 at 
p. 43, it is stated that "Although various 
ingredients go to make up an undertaking 
the term describes not the ingredients 
but the completed work from which 
the earnings arise.” 

41. Transfer of and vesting in the 
State Corporations of the entire under- 
taking of a going concern is contemplat- 
ed in many Indian Statutes: e.g., Indian 
Electricity Acb 1910, Sections 6, 7 and 
7A; Air Corporation Act, 1953, Sections 16 
and 17; Imperial Banlc of India Act, 1920, 
Sections 3 and 4, State Bank of India 
Act, 1955, Section 6 (2), (3) and (4); State 
Bank of India (Subsioiary Banks) Act, 
1959; Banldng Regulation Act, 1949, Sec- 
tion 36 AE; and Cotton Textile Compa- 
nies Act, 1967, Ss. 5 (1) and (5) 1 (6jl)?) 
Power to legislate for acquisition of “pro- 
perty” in Entry 42, Lost III therefore in- 
cludes the power to legislate for acquisi- 
tion of an undertaking. But, says Mr. 
Palkhivala, liabilities of the banks which 
are included in the connotation of the ex- 
pression "undertaking” cannot be treated 
as “property”. It is however the assets, 
rights and obligations of a going concern 
which constitute the undertmdng; the ob- 
ligations and liabilities of the business 
form an integral part of the undertaking, 
and for compulsory acquisition cannot be 
divorced from the assets, rights and privi- 
leges. The. expression 'property” in 
Entry 42, List HI has a wide connotation. 
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and it includes not only assets, but the 
organisation, liabilities and obligations of 
a going concern as a unit. A law may, 
therefore, be enacted for compulsory ac- 
quisition of an undertaldng as defined in 
Section 5 of Act 22 of 1969. 

42. The contention raised by Mr. Pal- 
khivala that the Parliament is incompe- 
tent to legislate for acquisition of the 
named banks in so far as it relates to 
assets of the non-banking business fails for 
two reasons — (i) that there is no evidence 
that the named lianks held any assets for 
any distinct non-banking business; and 
(ii) that the acquisition is not shown to 
fall within an entry in List EE of the 
Seventh Schedude. 

III. Infringement of the fundamental 
rights of the petitioner — 

43. Clauses (1) and (2) of Article 31 
subordinate the exercise of the power of 
the State to the basic concept of the rule 
of law. Deprivation of a person of his 
property and compulsory acquisition may 
be effectuated by the authority of law. 
It is superfluous to add that the 
law limiting the authority of the 
State must be within the competence of 
the Legislature enacting it and not vio- 
lative of a constitutions prohibition, nor 
impairing the guarantee of a fundamen- 
tal right. This Court held in Kavalappara 
Kottarathil Kochuni v. State of Madras, 
(1960) 3 SCR 887= (AIR 1960 SC 1080); 
Swami Motor Transport Co. (P) Ltd. v. 
Sri Sankaraswamigal Mutt, 1963 Supp 1 
SCR 282 = (AIR 1963 SC 864) and Maha- 
rana Shri Jayavantsinghji v. State of Guja- 
rat, 1962 Supp 2 SCR 411 at p. 438 = 
(AIR 1962 SC 821 at p. 833) that a person 
may be deprived of his property by au- 
thority of a statute only if it does not 
impair the fundamental rights guaranteed 
to him. It is again not contested on be- 
half of the Union that the law authoris- 
ing acquisition of property must be with- 
jin the competence of the law-making au- 
thority and must not violate a constitu- 
tional prohibition or impair the guarantee 
of any of the fundamental rights in Part 
III. But it is claimed that since Arti- 
cle 31 (2) and Article 19 (1) (f) while 
operating on tlie same field of the right 
to property are mutually exclusive, a law 
directly providing for acquisition of pro- 
perty for a public purpose cannot be 
tested for its validity on the plea that it 
imposes limitations on the right to pro- 
perty which are not reasonable. 

44. By Articles 31 (1) and (2) the right 
to property of individuals is protected 
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against specific invasions by State action. 
The function of the two clauses — clauses 
(1) and (2) of Article 31 — is to impose 
limitations on the power of the State and 
to declare the corresponding guarantee of 
the individual tp his right to property. 
Limitation on the power of the State and 
the guarantee of right are plainly com- ^ 
plementary. Protection of the guarantee 
is ensured by declaring that a person 
may be deprived of his property by “au- 
thority of law”: Article 31 (1); and that 
private property may be compulsorily ac- 
quired for a public purpose and by the 
“authority of a law” containing provisions 
fixing or providing for determination and 
payment of compensation: Article 31 (2). 
Exercise of either power by State action 
results in abridgement — total or partial 
— of the right to property of the indivi- 
dual. Article 19 (1) (^ is a positive dec- 
laration in the widest terms of the right 
to acquire, hold and dispose of property, 
riibject to restrictions (which may as- 
sume the form of limitations or complete 
prohibition) imposed by law in the iute- 
rests of the general public. The guaran- 
tee under Article 19 (1) (f) does not pro- 
tect merely an abstract right to property: 

It extends to concrete rights to property 
as weU: Swami Motor Transport Co. (P) /• 
Ltd’s case, 1963 Supp 1 SCR 282= (AIR 
1983 SC 864). 

45. The constitutional scheme declares 
the right to property of the individual 
and then delimits it by two different pro- 
visions: Article 19 (5) authorizing the 

State to make laws imposing reasonable 
restrictions on the exercise of that right, 
and clauses (1) and (2) of Article 31 re- 
cognizing the authority of the State to 
m^e laws for taking the property. Limi- 
tations trader Article 19 (5) and Article 31 
are not generically different, for the law 
authorizing the exercise of the power to 
take the property of an individual for a 
ublic purpose or to ensure the well- 
eing of the commum'ty, and the law au- 
thorising the imposition of reasonable 
restrictions under Article 19 (5) are in- 
tended to advance the larger public inte- 
rest . It is true that the guarantee against 
deprivation and compulsory acquisition 
operates in favour of all persons, citizens 
as well as non-citizens, whereas the posi- 
tive declaration of the right to property 
guarantees the right to citizens. But a 
■wider operation of the guarantee under 
Article 31 does not alter me true charac- 
ter of the right it protects. Article 19 (5) 
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and Article 31 (1) and (2), in our judg- 
ment, operate to delimit the exercise of 
the right to hold property. 

46. Under the Constitution, protection 
against impairment of the guarantee of 
fundamentdl rights is determined by the 
nature of the right, the interest of the 
aggrieved party and the de^ee of harm 
resulting from the State action. Impair- 
ment of the right of the individual and 
not the object of the State in taking the 
impugned action, is the measm-e of pro- 
tection. To concentrate merely on power 
of the State and the obj'ect of the State 
action in exercising that power is tliere- 
fore to ignore the true intent of the Con- 
stitution, In this Court, there is, how- 
ever, a body of authority that Jhe nature 
and extent of the protection of the funda- 
mental rights is measured not by the ope- 
ration of the State action upon the rights 
of the individual, but by its object. There- 
by the constitutional scheme which makes 
the guaranteed rights subj'ect to the per- 
missible restrictions within their allotted 
fields fundamental got blurred and gave 
impetus to a theory that certain Articles 
of the Constitution enact a code deal- 
ing exclusively with matters dealt with 
therein, and the protection which an ag- 
grieved person may claim is circums- 
cribed by the object of the State action. 

46-A. Protection of the right to pro- 
perty or personal freedom is most needed 
when there is an actual threat. To argue 
that State action which deprives a person 
permanently or temporarily of his right 
to property or personal freedom, ope- 
rates to extinguish the right or the reme- 
dy is to reduce the guarantee to an empty 
platitude. Again to hold that the extent 
of, and the circumstances in which, the 
guarantee of protection is available de- 
pends upon the object of the State action, 
is to seriously erode its effectiveness. 
Examining the problem not merely in 
semantics but in the broader and more 
appropriate context of the constitutional 
scheme which aims at affording the indi- 
ridual the fullest protection of Ins basic 
rights and on that foundation to erect a 
structure of a truly democratic polity, the 
conclusion, in our judgment, is inevitable 
that the validity of the State action must 
be adjudged in the h'ght of its operation 
upon die rights of the individual and 
groups of individuals in all their dimen- 
sions. 

47. But this Court has held in some 
cases to be presently noticed that Arti- 
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cle 19 (1) (f) and Article 81 (2) are mutu- 
ally exclusive. 

48. Early in the history of this Court 
the question of inter-relation between the 
diverse provisions affording the guaran- 
tee of fundamental rights in Part III fell 
to be determined. In A. K. Gopalan v. 
State of Madras, 1950 SCR 88= (AIR 
1950 SC 27) a person detained pursuant 
to an order made in exercise of the power 
conferred by the Preventive Detention 
Act 4 of 1950 apphed to this Court for a 
writ of habeas corpus claiming that the 
Act contravened the guarantee under Arti- 
cles 19, 21 and 22 of the Constitution. 
The majority of the Court (Kania, C. J., 
and Patanjali Sastri, Mahajan, Mulcherj'ea 
and Das, JJ.) held that Article 22 being 
a complete code relating to preventive 
detention, the validity of an order of 
detention must be determined strictly ac- 
cording to the terms and “widiin the four 
comers of that Article”. They held that 
a person detained may not claim that the 
freedom guaranteed under Article 19 (1) 
(d) was infringed by his detention, and 
that validity of the law providing for 
making orders of detention wiU not be 
tested in the h'ght of the reasonableness 
of die restrictions imposed thereby on 
the freedom of movement, nor on the 
groimd that his right to personal liberty 
is infringed otherwise than according to 
the procedure established by law. FazI 
All, J., expressed a contrary view. This 
case has formed the nucleus of the theory 
that the protection of the guarantee of 
a fundamental freedom must be adjudg- 
ed in the light of the object of State ac- 
tion in relation to the individual's right 
and not upon its influence upon the 
guarantee of the fundamental freedom, 
and as a coroUary thereto, that the free- 
doms under Articles 19, 21, 22 and 31 are 
exclusive — each article enacting a code 
relating to protection of distinct rights. 

49. Kania, C. J., proceeded on the 
theory that different articles guarantee 
distinct rights. He observed at p. 100 (of 
SCR)= (at p. 85 of AIR); 

" it (Article 19) ’ means 

that the legislation to be examined must 
be directly in respect of one of tlie rights 
mentioned in tlie sub-clauses. If there is 
a legislation directly attempting to con- 
trol a citizen’s freedom of speech or ex- 
pression, or his right to assemble peace- 
ably and without arms, etc., the question 
whether that legislation is saved by the 
relevant saving clatise of Article 19 will 
arise. If, however, the legislation is not 
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directly in respect of any of these sub- 
jects, but as a result of the operation of 
other legislation, « * « the question 

of the application of Article 19 does not 
arise. The true approach is only to 
consider the directness of the legislation 
and not what wiU be the result of the 
detention otherwise valid, on the mode 
of the detenu’s life.” 

The learned Chief Justice also observed 
that Article 19 (1) (d) had nothing to do 
with detention, preventive or ■ punitive, 
and the concept of personal liberty m 
Article 21 being entirely different from 
the concept of the right to move freely 
throughout the territory of India, Arti- 
cle 22 was a complete code de alin g with 
preventive detention. 

50. Patanjali Sastri, J., observed at p. 
191 (of SCR) = (at pp. 69-70 of AIR): 

“ article 19 seems ® to pre- 

suppose that the citizen to whom the 
possession of these fundamental rights is 
secured retains the substratum of perso- 
nal freedom on which alone the enjoy- 
ment of these rights necessarily rests. 

** * Article 19 guarantees to the citizens 
the enjo}Tnent of certain civil liberties 
while tliey are free, while articles 20-22 
secure to aU persons — citizens and non- 
citizens — certain constitutional guarantees 
in regard to punishment and prevention 
of crime.” 

51. Mahajan J., was of the view that 
Article 22 was “self-contained in respect 
of laws on the subject of preventive de- 
tention,” Mukherjea, J,, observed (at p. 
254) (of SCR)= (at p. 93 of AIR) that 
there was no conflict between Article 19 
(1) (d) and Article 22, for tiie former did 
not contemplate freedom from detention 
either punitive or preventive, but speaks 
of a dffferent aspect or phase of civil 
Rberty. In his view Articles 20 to 22 
embodied the entire protection guaran- 
teed by the Constitution in relation to 
deprivation of life and personal liberty 
with regard to substantive as well as pro- 
cedural law. He proceeded to observe 
at p. 261 (of SCR)= (at p. 96 of AIR): 

" by reason of preventive deten- 

tion, a man may be prevented from exer- 
cising tlie right of free movement within 
tlie territory in India but that 

is merely incidental to or consequential 
upon loss of liberty resulting from the 
order of detention.” 

But the learned Judge observ'ed at p. 263 
(of SCR)= (at p. 97 of AIR): 

“It may not, I think, be quite accu- 
rate to state that the operation of Arti- 
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cle 19 of the Constitution is limited to 
free citizens only and that the rights 
have been described in that article on 
the pre-supposition that the citizens are 
at hberty. The deprivation of personal 
liberty may entail as a consequence the 
loss or abridgement of many of the rights 
described in Article 19, but that is be- 
cause the nature of these rights is such 
that free exercise of them is not possible 
in the absence of personal liberty.” 

52. Das, J,, observed at p. 304 (of 
SCR)= (at p. 113 of AIR): 

“Therefore, the conclusion is irresistible 
that the rights protected by Article 19 (1), 
in so far as they relate to rights attached 
to the person i.e., the rights referred to 
in sub-clauses (a) to (e) and (g), are rights 
which only a free citizen, who has the 
freedom of his person unimpaired, can 
exercise.” 

The learned Judge further observed: 

“ a lawful detention, whether 

punitive or preventive, does not offend 
against the protection conferred by Arti- 
cle 19 (1) (a) to (e) and (g), for those 
rights must necessarily cease when the 
freedom of the person is lawfully taken 
away. In short, those rights end where 
the lawful detention begins. So con- 
strued, Article 19 and Article 21 may, 
therefore, easily go together and there is, 
in reality, no conflict oetween them.” 

53. Fazl Ali, J., struck a different 
note: he observed at p. 148 (of SCR)= 
(at pp. 52-53 of AIR): 

me scheme of the Chapter dealing with 
the fundamental rights does not contem- 

E late * * that each article is a code 

y itself and is independent of the others. 
« « o q-bg gggg q£ g person who is 

convicted of an offence will come imder 
Articles 20 and 21 and also under Arti- 
cle 22 so far as his arrest and detention 
in custody before trial are concerned. 
Preventive detention, which is dealt with 
in Article 22, also amounts to depriva- 
tion of personal liberty which is referred 
to in Article 21, and is a riolation of the; 
right of freedom of movement dealt with 
in Article 19 (1) (d),” 

At p. 149 (of SCR)= (at p. 53 of AIR) 
the learned Judge observed: 

“The words used in Article 19 (1) (d) 
must be construed as they stand, and wo 
have to decide upon tlie words themsel- 
ves whether in tlie case of preventive 
detention tiie right under Article 19 (1) 
(d) is or is not infringed. But, » “ 

however, literally we may construe the 
words used in Aitide 19 (1) (d) and how- 
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ever restricted may be tbe. meaning we 
may attribute to tbose words, there can 
be no escape from the conclusion that 
preventive detention is a direct infringe- 
ment of the right guaranteed in Article 19 

(1) (d)-” 

At p. 170 (of SGR)= (at p. 61 of AIR) he 
observed: 

, “ this Article (Article 22) ** ^ 

does not exclude the operation of Arti- 
cles 19 and 21, and it must be read sub- 
ject to those two articles, in the same way 
as Articles 19 and 21 must be read sub- 
ject to Article 22. The correct position 
is that Article 22 must prevail in so far 
as there are specific provisions therein 
regarding preventive' detention, but, 
where there are no such provisions in 
that Article, the operation of Articles 19 
and 21 cannot be excluded. The mere 
fact that diGFerent aspects of the same 
right have been dealt with in three dif- 
ferent Articles will not make them mutu- 
ally exclusive except to the extent 1 have 
indicated,” 

The view expressed in A. K. Gopalan’s 
case, 1950 SCR 88= (AIR 1950 SC 27) 
was re-aiBrmed in Ram Singh v. State of 
Delhi, 1951 SCR 451= (AIR 1951 SC 
270). 

54. The principle underlying the judg- 
ment of the majority was eriended to the 
protection of the freedom in respect of 
property, and it was held that Article 19 
(1) (f) and Article 31 (2) were mutually 
exclusive in their operation. In A. K. 
Gopalan’s case, 1950 SCR 88= (AIR 
1950 SC 27), Das, J., suggested that if 
the capacity to exercise the ri^t to pro- 
perty was lost, because of lawful com- 
pulsory acquisition of the subject of that 
right, tlie owner ceased to have that 
right for the duration of the incapacity. 
In Chiranjit Lai Chowduri’s case, 1950 
SCR 869= (AIR 1951 SC 41), Das, J., ob- 
served at p. 919 (of SCR)= (at p, 60 of 
AIR); 

“ the right to property guaranteed 

by Article 19 (1) (f) would « « » 
continue until the owner was under Arti- 
cle 31 deprived of such property by auth- 
ority of law.” 

In State of West Bengal v. Subodh Gopal 
1954 SCR 587=(AIR 1954 SC 92) the same 
learned Judge obsen^ed that “Article 19 
(1) (f) read with Article 19 (5) presupposes 
that die person to whom the Rmdamental 
right is guaranteed retains his property 
over or with respect to which alone that 
ri^it may be exercised.” The principle 
so stated was given a more concrete 


India (Shah J.) [Prs. 53-55] S. C. 595 

shape in a later decision: State of Bom- 
bay V. Bhanji Munji, 1955-1 SCR 777 
= (AIR 1955 SC 41). In Bhanji Munji’s 
case 1955-1 SCR 777 = (AIR 1955 SC 41), 
spealdng for a unanimous Courts Bose, J., 
observed: 

“ it is enough to say that Arti- 

cle 19 (1) (f) read with clause (5) postu- 
lates the existence of property which can 
be enjoyed, and over' which rights can 
be exercised because otherwise the 
reasonable restrictions contemplated by 
Clause (5) could not be brought into play. 
If there is no property which can be ac- 
quired, held or disposed of, no restrio 
tion can be placed on the exercise of the 
right to acquire, hold or dispose it of, 
and as Clause . (^ contemplates the plac- 
ing of reasonable restrictions on the exer- 
cise of those rights it must follow that 
the Article postulates the existence of 
property over which the rights are to be 
exercised.” 

Bhanji Munji’s case, 1955-1 SCR 777 = 
(AIR 1955 SC 41) was accepted without 
any discussion in Babu Barlcya v. State of 
Bombay, (1961) 1 SCR 128 = (AIR 1960 
SC 1203); Smt. Sitabati Debi v. State of 
West Bengal, 1967-2 SCR 949 and other 
cases. In these cases it was held tliat the 
substantive provisions of a law relating 
to acquisition of property were not liable 
to be challenged on the ground that they 
imposed unreasonable restrictions on the 
right to hold property. 

55. Bhanji Munji’s case, 1955-1 SCR 
777 = (AIR 1955 SC 41), it must be re- 
membered, arose tmder Article 31 be- 
fore it was amended by the Constitution 
(Fourth Amendment) Act It was held 
by this Court that Clauses (1) and (2) of 
Article 81 as they then stood dealt wi& 
the same subject-matter i. e., compulsory 
acquisition of property: see Subodh 
Copal’s case, 1954 SCR 587 = (AIR 1954 
SC 92) and Dwarkadas Shriniwas's case, 
1954 SCR 674 = (AIR 1954 SC 119). 
But since the amendment by the Consti- 
tution (Fourth Amendment) Act it has 
been held tliat Glauses (1) and (2) deal 
with different subject-matters. In Kaval- 
appara Kottarrathil Kochuni’s case, 1960- 
3 SCR 887 = (AIR 1960 SC 1080), Subba 
Rao, J., delivering the judgment of the 
majority of the Court observed that Cl. (2) 
of Article 31 alone deals with compulsory 
acquisition of property b)’- the State for 
a public purpose, and not Article 31 (1), 
and he proceeded to hold that the ex- 
pression “authority of law” means autho- 
rity of a valid law, and on that account 
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validity' o£ the law seeking to deprive a 
person of his property is open to chal- 
lenge on the ground that it ii^Eringes other 
fundamental rights, e. g., under Arti- 
cle 19 (1) (f). It was broadly observed 
that Bhanji Munjis case, 1955-1 SGR 777 
= (AIE 1955 SC 41) after the Constitu- 
tion (Fourth Amendment) Act "no longer 
holds die field”. But Kavalappara.Kotta- 
radnl Kochuni’s case, 1960-3 SCR 8S7 = 
(AIR 1960 SC 1080) did not deal with 
the validity of a law relating to compul- 
sory' acquisition. With the decision in 
Kavalappara Kottarathil Eochunis case, 
1960-3 SCR 887 = (AIR 1960 SC 1080) 
there arose two divergent lines of autho- 
rity: (1) “authority of law” in Art 31 (1) 
is liable to be tested on the ground that 
it violates other fundamental rights and 
freedoms including the right to hold pro- 
perty gu^anteed by Article 19 (1) (iQ; 
and (2) “authority of a law” witmn &e 
meaning of Article 31 (2) is not liable to 
be tested on the ground that it impairs 
the guarantee of Article 19 (1) (f) in so 
far as it imposes substantive restrictions 
— though it may be tested on the ground 
of impairment of other guarantees. The 
expression 'law” in the two clauses had 
therefore different meanings. It was for 
the first time (obiter dicta apart) in State 
of Madhya Pradesh v. Ranojirao Shinde, 
1968-3 SCR 489 = (AIR 1968 SC 1053) 
this Court opined that the validity of 
law in Clause (2) of Article 31 may be 
adjudged in the light of Article 19 (1) (^. 
But the Court in Siat case did not consi- 
der the previous catena of authorities 
which related to the inter-relation be- 
tween Article 31 (2) and Article 19 (1) (f). 

56. We have carefully considered the 
weighty pronoimcements of the eminent 
Judges who gave shape to the concept 
that the extent of protection of important 
guarantees, such as the liberty of person, 
and right to property', depends upon the 
form and object of the State action, and 
not upon its direct operation upon the 
individual’s freedom. But it is not the 
object of the authority making the law 
impairing the ri^t of a citizen, nor the 
form of action t^en that determines the 
protection he can claim; it is the effect 
!of the law and of the action upon the 
right which attract the jurisdiction of 
the Court to grant relief. If this be the 
true view and we think it is, in deter- 
mining the impact of State action upon 
constitutional guarantees which are funda- 
mental, it follows that the extent of pro- 
tection against impairment of a funda- 
mental ri^t is determined not by the ob- 
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ject of the Legislature nor by the form 
of the action, but by its dirert operation 
upon the indiv’iduals rights. 

57. We are of the view that the theory 
that the object and form of the State 
action determine the extent of protec- 
tion which the aggrieved party' may' claim 
is not consistent with the constitutional 
scheme. Each freedom has different 
dimensions. Article 19 (1) (f) enunciates 
the right to acquire, hold and dispose of 
property: Clause (5) of- Article 19 autho- 
rizes imposition of restrictions upon the 
right. Arfiale 31 assures the right to 
property' and grants protection against 
Sie exercise of Qie authority' of the State. 
Clause (5) of Article 19 and Clauses (1) 
and (2) of Article 31 prescribe restric- 
tions upon State action, subject to which 
the ri^t to property may be exercised. 
Article 19 (5) is a broad generalization 
dealing with the nature of limitations 
which may be placed by law on the right 
to proper^', "^e guarantees imder Arti- 
cle 81 (1) and (2) arise out of the limita- 
tions imposed on the authority of the 
State by' law to take over the individuals 
property. The true character of the 
limitations under the two provisions is 
not different. Clause (5) of Article 19 
and columns (1) and (2) of Article 31 are 
parts of a sin^e pattern. Article 19 (1) (f) 
enunciates the basic ri^t to property 
of the citizens and Article 19 (5) and 
Clauses (1) and (2) of Article 31 deal 
with limitations which may be placed by 
law subject to which the ri^ts may be 
exercised. 

58-60. Limitations prescribed for en- 
suring due exercise of the authority' of 
the State to deprive a person of his pro- 
perty and of the power to compulsorily 
acquire his property are, therefore, ^e- 
cific classes of limitations on the right 
to property falling within Article 19 (1) (f). 
Property may be compulsorily acquired 
only for a public purpose. IVhere &e 
law provides for compulsory acquisition 
of property for a public purpose it may 
be presumed that the acquisition or tlie 
law relating thereto imposes a reasonable 
restriction in the interest of the general 
public. If there is no public purpose to 
sustain compulsory acquisition, the law 
violates Article 31 (2). If the acquisition 
is for a public purpose, substantive rea- 
sonableness of tire restriction which in- 
cludes deprivation may', imless otlienw'se 
established, be presumed, but enquiry 
into reasonableness of tire procedural 
provisions w’ill not be excluded. For in- 
stance if a tribunal is authorised by an) 
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|Act to determine compensation for pro- 
' erty compulsorily acquired, without 
eating die owner of the property, the 
Act would be liable to be 'Struck down 
under Article 19 (1) (f). 

61. In dealing with the argument that 
Aitide 31 (2) is a complete code relating, 
' to infringement of the right to property 
' by compulsory acquisition, and tihe vali- 
dity of the law is not liable to be tested 
in the light of the reasonableness of the 
restrictions imposed thereby it is neces- 
sary to bear in mind the enunciation of 
the guarantee of fundamental rights 
which has taken different forms. In some 
cases it is an express declaration of a 
guaranteed right; Articles 29 (1), SO (1), 
26, 25 and 32; in others to ensure protec- 
tion of individual rights they take speci- 
fic forms of restrictions on State action 
— ^legislative or executive — ^Articles 14, 15, 
16, 20, 21, 22 (1), 27 and 28; in some 
others, it takes the form of a positive 
declaration and simultaneously enuncia- 
tes the restriction thereon: Articles 19 (-1) 
and 19 (2) to (6); in some cases, it arises 
as an implication from the delimitation 
of the authority of the State, e. g., Arti- 
cles 31 (1) and 31 (2); in still others, it 
takes the form of a general prohibition 
against the State as well as oQiers; Arti- 
cles 17, 23 and 24. The enunciation of 
rights either express or by implication 
does not follow a uniform pattern. But 
one thread runs through them; they seek 
to protect the rights of the individual or 
groups of individuals against infringe- 
ment of those rights within specific limits. 
Part in of the Constitution weaves a 

E attem of guarantees on the texture of 
asic human rights. The guarantees de- 
limit the protection of those rights in 
their allotted fields; they do not attempt 
to enimciate distinct ri gh tc, 

62. We are therefore tmable to hold 
that the challenge to the validity of the 
provision for acquisition is liable to be 
tested only on the ground of non-com- 
pliance with Arfa'cle 31 (2). Article 31(2) 
requires that property must be acquired 
for a public pmpose and that it must be 
acquired imder a law with characteristics 
set out in that Article. Formal compli- 
ance with the conditions imder Art. 31 (2) 
is not sufficient to negative the protec- 
tion of ttie guarantee of the right to pro- 
perty. Acquisition must be imder the 
authority of a law and the expression 
‘law” means a law which is within the 
competence of the Legislature and does 
not impair the guarantee of the rights in 
Part III. We are unable, therefore, to 


agree that Articles 19 (1) (f) and 31 (2) 
are mutually exclusive. 

63. The area of protection afforded 
against State action by the freedom under 
ASdcle.l9 (1) (f) and by the exercise of 
the power of the State to acquire pro- 
perty of the individual without his con- 
sent must still be reconciled. If pro- 
perty is compulsorily acquired for a pubhc 
puipose, and the law satisfies the re- 
quirements of Articles 31 (2) and 31 (2A), 
^e Court may readily presume that by 
the acquisition a reasonable restriction 
on the exercise of the right to hold pro- 
perty is imposed in the interests of the 
general public. But that is not because 
the claim to plead infringement of the 
fundamental right under Article 19 (1) (iQ 
does not avail the owner; it is because 
the acquisition imposes a permissible res- 
triction on the ri^t of the owner of the 
property compulsorily acquired. 

64. We have found it necessary to 
, examine the rationale of the two lines 

of authority and determine whether there 
is anything in the Constitution which 
justifies this apparently inconsistent 
development of the law. In our judg- 
ment, the assumption in A. K. Gopman’s 
case, 1950 SCR 88 = (AIR 1950 SC 2^ 
that certain articles in the Constitution 
exclusively deal ■with specific matters 
and in determining whether there is in- 
fringement of the individual’s guaranteed 
rights, the object and the form of the 
State action mone need be considered, 
and effect of the laws on fundamental 
rights of the individuals in general will 
be ignored caimot be accepted as cor- 
rect. We hold that the validity of “law” 
which authorises deprivation of property 
and “a law” which authorises compidsory, 
acquisition of property for a public pur- 
pose must be adjudged by the apphca- 
tion of the same tests. A citizen may 
claim in an appropriate case that the law 
authorising compulsory acquisition of pro- 
perty imposes fetters upon his right to 
hold property which are not reasonable 
restrictions in the interests of the general 
public. It is immaterial that the scope 
for such challenge may be attenuated be- 
cause of the nature of the law of acqui- 
sition which providing as it does for ex- 
propriation of property of tiie individud 
for public purpose may be presumed to 
impose reasonable restrictions in the in- 
terests of the general public. 

65. Whether the provisions of Sec- 
tions 4 and 5 of Act 22 of 1969 and the 
other related provisions of the Act im- 
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pair the fundamental freedoms under 
Ariicle 19 (1) (f) and (g) now falls to be 
considered. By Section 4 the entire 
undertaking of each named bank vests 
in the Union, and tlie Bank is prohibited 
from engaging in lire business of bank- 
ing in India and even in a foreign country, 
except where by the laws of a foreign 
country banldng business owned or con- 
trolled by Government cannot be carried 
on, tlie named bank will be entitled to 
continue the business in tliat country. 
The business which tlie named banks 
carried on was — (1) the business of bank- 
ing as defined in Section 5 (b) of the 
Banking Regulation Act, 1919, and busi- 
ness incidental thereto; and (2) other 
business which by virtue of Section 6 (1) 
they were not prohibited from carrying 
on, though not part of or incidental to 
the business of banldng. It may be re- 
called that by Act 22 of 1969 tlie named 
banks cannot engage in business of bank- 
ing as defined in Section 5 (b) of tlie 
Banking Regulation Act, 1949, but may 
engage in other forms of business. By 
tlie Act, however, the entire undertaldng 
of each named bank is vested in tlie new 
corporation set up xvith a name identical 
witli the name of tliat Bank, and autho- 
rised to carry on banldng business pre- 
viously carried on by the named bank, 
and its managerial and other staff is 
transferred to the corresponding new bank. 
The newly constituted corresponding 
bank is entitled to engage in business 
described in Section 6 (1) of the Banldng 
Regulation Act, and for that purpose to 
utilize the assets, goodwill and business 
connections of the existing bank. 

66. The named banks are declared 
entitled to engage in business other than 
banldng: but they have no assets vith 
which that business may be carried on, 
and since tlrey are prohibited from carry- 
ing on banking business, by virtue of 
Section 7 of the Reserve Bank of India 
Act, they cannot use in their title the 
words “Bank” or “Banldng”, and even 
engage in “non-banking business” in their 
old names. A business organization de- 
prived of its entire assets and undertaking, 
its managerial and other staff, its premi- 
ses, and its name, even if it has a ^eore- 
tical right to carry on non-banldng busi- 
ness, would not be able to do so, espe- 
cially when even the fraction of the value 
of its undertaking made payable to it as 
compensation, is not made immediately 
payable to it. 

67. Validity of the prowsions of the 
Act which transfer the undertaking of the 
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named banlcs and prohibit those banks 
from carrying on business of banldng and 
practically prohibit tliem from carrying 
on non-banldng businass falls to be con- 
sidered in tlie light of Article 19 (1) (f) 
and Article 19 (1) (g) of the Constitution. 
By Article 19 (1) (1) right to acquire, 
hold and dispose of property is guaran- 
teed to tlie citizens and by Art. 19 (1) (g) 
tlie right to practise any profession, or 
to carry on any occupation, trade or busi- 
ness is guaranteed to Uie citizens. Tliese 
rights are not absolute: they are subject 
to tlie restrictions prescribed in the ap- 
propriate clauses of Article 19. By Cl. (5) 
it is provided, inter alia, that notliing in 
sub-cl. (f) of Cl. (1) shall affect the 
operation of any existing law in so far 
as it imposes, or prev'cnt tlie State from 
making any law, imposing in the interests 
of tlie general public, reasonable restric- 
tions on the exercise of the right confer- 
red by that sub-clause eitlier in the inter- 
ests of tlie general public or for the pro- 
tection of tlie interests of any Scheduled 
Tribe. Clause (6) as amended by the 
Constitution (First Amendment) Ach 
1951, reads: 

“Nothing in sub-clause (g) of the said 
clause sh^ affect the operation of any 
existing law in so far as it imposes, or 
prevent tlie State from maldng any law 
imposing, in the interests of the general 
public, reasonable restrictions on the 
exercise of the right conferred by the 
said sub-clause, and, in particular, noth- 
ing in the said sub-clause, shall affect 
the operation of any e.xisting law in so 
far as it relates to, or prevent the State 
from making law relating to — 

(i) the professional or technical qualifi- 
cations necessary for practising any pro- 
fession or cairying on any occupation, 
trade or business, or 

(ii) the carr^ang on by the State, or by 
a corporation-owned or controlled by 
the State, of any trade, business, industry 
or service, whether to the exclusion, com- 
plete or partial, of citizens or otherwise.” 
Clause (6) of Article 19 consists of two 
parts: (1) the right declared by sub-cl. (g) 
is not protected against the operation of 
any law imposing, in the interests of the 
general public, reasonable restrictions on 
the exercise of the right conferred by that 
sub-clause; and (2) in particular sub-cl. (g) 
does not affect the operation of any law 
relating, inter- alia, to carrying on by the 
State or by a corporation-owned or con- 
trolled by the State, of any trade, busi- 
ness, industry or service whether or not 
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such law provides for the exdusion, com- 
plete or partial, of citizens. 

68. According to Mr. PaJHuVala it 
was intended by the use of the expres- 
sion “in particiilar” to denote a special 
class of trade, business, industry or ser- 
vice out of the general class refeired to 
in the first part, and on that accotmt a 
law which relates to the carrying on by 
the State of any particular business, in- 
dustry or service, to Ihe exclusion — com- 
plete or partial — of citizens or otherwise, 
is also subject to the enquiry whether it 
imposes reasonable restrictions on the 
exercise of the right in the interests of 
the general public. Counsel urged that 
the law imposing restrictions upon the 
exercise of the right to carry on any oc- 
cupation, trade or business is subject to 
the test of reasonable restrictions imposed 
in the interests of the general public, like- 
wise, the particular classes specified in 
the second part of the Article must also 
be regarded as liable to be tested in the 
light of the same limitations. Counsel 
strongly relied upon the decision of ihe 
House of Lords in Earl Fitzv^oUiam’s 
Wentworth Estates Co. v. Minister of 
Housing and Local Government, (1952) 
1 AU ER 509. The House of Lords in 
that case did not lay down any general 
proposition. They were only dealing 
with the meaning of the words “in parti- 
cular” in the context in which they oc- 
curred and it was held that the expres- 
sion “in particular” was not intended to 
confer a separate and distinct power 
wholly independent of that contained in 
the first limb. It cannot be said that 
ihe expression “in particular” used in Arti- 
cle 19 (1) (g) is intended either to parti- 
cularise or to illustrate the general law 
set out in the first limb. 


69. It was observed in Saghir Ahmed 
V. State of U. P., 1935-1 SCR 707 = (AIR 
1954 SC 728) by Mukheijea, J., at p. 727 
(of SCR) = (at p. 739 of AIR): 

“The new clause — Article 19 (6) — has 
no doubt been introduced with a view to 
provide that a State can create a mono- 
poly in its own favour in respect of any 
trade or business; but the amendment 
does not maire the establishment of such 
monopoly^ a reasonable restriction within 
the meaning of the first clause of Arti- 
cle 19 (6). The result of the amendment 
is that the State would not ha\''e to justify 
such action as reasonable at all in a 
court of law, and no objection could be 
talcen to it on the ground that it is an 
infringement of the rights guaranteed 


under Article 19 (1) (g) of ihe Constitu- 
tion.” 

70. In dealing with the validity of a 
law creating a State monopoly in Akadasi 
Padhan v. State of Orissa, 1963 Supp 2 
SCR 691 = (AIR 1963 SC 1047), this 
Court unanimously held, that the validity 
of a law creating a State monopoly which 
‘indirectly impinges on any other right” 
cannot be ch^enged on the groxmd that 
it imposes restrictions which are not rea- 
sonable restrictions in the interests of the 
general pubh'c. But if the law contains 
other incidental provisions which do not 
constitute an essential and integral part 
of the monopoly created by it, the vali- 
dity of those provisions is liable to be 
tested under the first part of Article 19 (6). 
If they directly impair any other funda- 
mental ri^t guaranteed by Auticle 19 (1), 
the validity of those provisions will be 
tested by reference to the corresponding 
clauses of Article 19. The Court also 
observed that the essential attributes of 
the law creating a monopoly will vary 
with the nature of the trade or business 
in which the monopoly is created. They 
wiU depend upon &e nature of the com- 
modity, the nature of trade in which it 
is involved and other circumstances. At 
p. 707 (of SCR) = (at p. 1054 of AIR) 
Gajendragadkar, J., speaking for the 
Court observed: 

“ ‘A law relating to’ a State monopoly 
cannot, in the context, include all the 
provisions contained in the said law whe- 
ther they have direct relation with the 
creation of the monopoly or not. In 
our opinion, the said expression should 
be construed to mean the law relating to 
the monopoly in its absolutely essential 
features. If a law is passed creating a 
State monopoly, the Court should en- 
quire what are the provisions of the said 
law which are basically and essentially 
necessary for creating the State mono- 
poly. It is only those essential and basic 
provisions which are protected by the 
latter part of Article 19 (6). If there are 
other provisions made by the Act which 
are subsidiary, incidental or helpful to die 
operation of the monopoly, they do not 
rmder the first part of Article 19 (6).” 
He also observed at p. 705 (of SCR) = 
(at p. 1034 of AIR): 

“ the amendment (First Amendment) 

dearly indicates that State monopoly in 
respect of any trade or business must be 
presumed to be reasonable and in the 
interests of general public, so far as Arti- 
de 19 (1) (g) is concerned.” 
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This was reiterated in Rasbihari Panda 
V. State of Orissa, Civil Appeals Nos. 
1472-1474 of 1968, D/- 16-1-1969 = (re- 
ported in AIR 1969 SC 1081); Vrajlal 
Manilal and Co. v. State of Madhya Pra- 
desh, Civil Appeal No. 2262 of 1966, 
D/- 25-4-1969 = (reported in AIR 1970 
SC 129) and Municipal Committee, Amrit- 
sar V. State of Punjab, Writ Petn. No. 
295 and odier Petns. of 1968, D/- 80-1- 
1969 = (reported in AIR 1969 SC 1100). 
These cases dealt \wth the validity of 
laws creating monopolies in die State. 
Clause (6) is however not restricted to 
laws ereating State monopolies, and the 
rule emmeiated in Akadasi Padhan’s case, 
1983 Supp (2) SCR 691 = (AIR 1963 SC 
1047) appHes to all laws relating to the 
caiTying on by the State of any trade, 
business, industry or service by Art, 298 
the State is authorized to carry on trade 
which is competitive, or excludes the 
citizens from that trade completely or 
partially. The “basic and essential” pro- 
visions of law which are “integrally and 
essentially connected” \vith the carrying 
on of a trade by the State will not be 
exposed to the challenge that they impair 
the guarantee imder Article 19 (1) (g), 
whether the citizens are excluded ‘com- 
pletely or partially from carrying on that 
trade, or tlie trade is competitive. Impo- 
sition of restrictions which are incidental 
or subsidiary to die carrying on of trade 
by the State whether to the exclusion of 
the citizens or not must, however, satisfy 
the test of the main limb. 

71. Tlie law which prohibits after 
July 19, 1969, the named banks from 
carrying on banking business, being a 
necessary incident of the right assumed 
by die Union, is not liable to be chaUeng- 
ed because of Article 19 (6) (ii) in so far 
as it affects the right to carry on business. 

71-A. There is no satisfactory proof in 
support of the plea that the enactment 
of Act 22 of 1969 was not in the larger 
interest of the nation, but to serve 
political ends, i.e. not Nvith the object to 
ensure better banking facilities, or to 
make them available to a wider public, 
but only to talce control over the depo- 
sits of the public with the major banks, 
and to use them as a political lever 
against industriahsts who had built up 
industries by decades of industrial plan- 
ning and careful management. It is true 
that social control legislation enacted by 
the Banking Laws (Amendment) Act 58 
of 1968 was in operation and the named 
banks were subject to rigorous control 
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which the Reserve Rank was competent 
to exercise and did in fact exercise. 
Granting that the objectives laid down 
by the Reserve Bank were being carried 
out, it cannot be said that the Act was 
enacted in abuse of lemslative power. 
Our attention was in'vited to a mass of 
evidence from the speeches of the Deputy 
Prime Mimster, and of the Governor and 
^e Deputy Governor of the Reserve 
Bank, and also extracts from the Reserve 
Bank Bulletins issued from time to time 
and other statistical information collect- 
ed from official sources in support of the 
thesis of the petitioner that the perfor- 
mance of the named banks exceeded the 
targets laid do^vn by the Reserve Bank 
in its directives; that the named banks 
had effectively complied with the require- 
ments of the law; that they had served 
the diverse interests including small-scale 
sector, and had been instrumental in 
bringing about an increasing tempo of 
industrial and commercial activity; that 
they had discoiuraged speculative holding 
of commodities; and had followed essen- 
tial priorities in the economic develop- 
ment of the nation coupled with a vigo- 
rous programme of branch development 
in the rural sector, bringing about a con- 
siderable expansion in deposits, and large 
advances to the small-scme business and 
industry. Mr. Palldiivala urged that 
under the scheme of social control the 
commercial banlcs had achieved impres- 
sive results comparing favourably \vith 
the performance of tlie State Bank of 
India and its subsidiaries in the public 
sector, and that the performance of the 
named banks could not be belittled by 
referring to the banking structure and 
development in highly developed coun- 
tries like Canada, Japan, France, United 
States and the United Kingdom. On the 
other hand, the Attorney-General said 
that the commercial banks followed a 
conservative policy because they had to 
look primarily to the interests of the 
shareholders, and on that account could 
not adopt bold policies or schemes for 
financing the needy and worthy causes; 
that if the resources of tlie banking in- 
dustry are property utilised for the weak- 
er sections of &e people economic re- 
generation of tlie nation may be speedily 
achieved, that 28 per cent of the toums 
in India were not served by commercial 
banks; that there had been unequal deve- 
lopment of facilities in different parts of 
the country and deserving sections were 
deprived of the benefit of important 
national resources resulting in economic 
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disparities, especially because tbe major 
banks catered to the large-scale industries. 

72. This Court is not the forum in 
which these conflicting claims may be 
debated. Whether there is a genuine 
need for banking facility in the rural 
areas, whether certain classes of the com- 
munity are deprived of the benefit of the 
resources of &e banking industry, whe- 
ther administration by the Government of 
the commercial banking sector will not 
prove beneficial to the community and 
will lead to rigidity in the administration 
whether the Government administration 
will eschew the profit-motive, and even 
if it be eschewed, there will accrue sub- 
stantial benefits to the public, whether 
an undue accent on banldng as a means 
of- social regeneration, especially in the 
backward areas, is a doctrinaire approach 
to a rational order of priorities for attain- 
ing the national objectives enshrined in 
our Gonstitution, and whether the policy 
followed by the Government in office or 
the policy propounded by its opponents 
may reasonably attain the national ob- 
jectives are matters which have little 
relevance in determining the legality of 
the measure. It is again not for this 
Court to consider the relative merits of 
the different political theories or eco- 
nomic policies. The Parliament has 
under Entry 43 List I the power to 
legislate in respect of banking and other 
commercial activities of the named banks 
necessarily incidental thereto; it has the 
power to legislate for acquiring the under- 
taldng of the named banks under Entry 42 
List III, Whether by the exercise of 
the power vested in the Reserve Bank 
under the pre-existing laws results could 
be achieved which it is the object of the 
Act to achieve, is, in our judgment, not 
relevant in considering whether the Act 
amounts to abuse of legislative power. 
This Court has the power to strike down 
a law on the ground of want of authority, 
but the Court will not sit in appeal over 
the policy of the Parliament in enacting 
a law. The Court cannot find fault with 
the Act merely on the ground that it is 
inadvisable to take over the undertaking 
of banks which, it is said by the peti- 
tioner, by thrift and efficient management 
had set up an impressive and efficient busi- 
ness organization serving large sectors of 
industry, 

73. By Section 15 (2) (e) of the Act the 
Banks are entitled to engage in business 
otlier than banking. But by the provi- 
■ sions of the. Act they are rendered practi- 
cally incapAble of engaging in any busi- 
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ness. By the provisions of the Act, a named 
bank cannot even use its name, and the 
compensation which is to be given wiU, 
in the absence of agreement, be deter- 
mined by the Tribund and paid in secu- 
rities which will mature not before ten 
years, A named bank may, if it agrees 
to distribute among the shareholders the 
compensation which it may receive, be 
paid in securities an amount equal to 
half the paid-up share capital, but ob- 
viously the fund will not be available to 
the Bank, It is true that imder Section 15 
(3) of the Act the Central Government 
may authorise the corresponding new 
banks to make advances to the named 
banks for any of the purposes mentioned 
in Section 15 (2), But that is a matter 
which rests only upon the will of the 
Central Government and no right can be 
founded upon it, 

74. Where restrictions imposed upon 
the carrying on of a business are so 
stringent that the business cannot in 
practice be carried on, the Court will 
regard the imposition of the restrictions 
as unreasonable. In Mohammad Yasin v. 
Town Area Committee, Jalalabad, 1952 
SCR 572= (AIR 1952 SC 115) this Court 
observed tliat under Article 19 (1) (g) of 
the Constitution a citizen has the right 
to carry on any occupation, trade or busi- 
ness and the only restriction on this right 
is the authority of the State to make a 
law relating to the carrying on of such 
occupation, trade or business as mention- 
ed in Clause (6) of tliat Article as amend- 
ed by the Constitution (First Amend- 
ment) Act, 1951. In Mohammad Yasin’s 
case, 1952 SCR 572= (AIR 1952 SC 
115) by the bye-laws of the Municipal 
Committee, it was provided that no per- 
son shall sell or purchase any vegetables 
or fruit within the limits of the munici- 
pal area of Jalalabad, wholesale or by 
auction, without paying the prescribed 
fee. It was urged on behalf of a whole- 
sale dealer in vegetables that although 
there was no prohibition against carrying 
on business in vegetables by anybody, in 
effect the bye-laws brought about a total 
stoppage of the wholesmers business in 
a commercial sense, for he had to pay 
prescribed fee to the- contractor, and 
under the bye-laws the wholesale dealer 
could not charge a higher rate of com- 
mission than the contractor. The wholesale 
dealer, therefore, could charge the grow- 
ers of vegetables and fruit only the com- 
mission permissible under the bye-laws, 
and he had to make over the entire com- 
mission to the contractor without retain- 
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ing any part thereof. The wholesale dea- 
ler was thereby converted into a mere 
tax-collector for die contractor or the 
Town Area Committee without any remu- 
neration. The bye-laws in this situation 
were struck dowm as impairing the free- 
dom to carry on business. 

75. In Dvvarkadas Shrinivas’s case, 
1954 SCR 674= (AIR 1954 SC 119) the 
Sholapur Spinning and Weaving Company 
(Emergency Provisions) Ordinance II of 
1950 and Act 28 of 1950 passed by the 
Parliament to replace the Ordinance were 
challenged. Under the Ordinance the 
managing agent and the elected directors 
were dismissed and new directors were 
appointed by the State. The Company 
was denuded of possession of its property 
and all that was left to the Company 
was a bare legal title. In an appeal aris- 
ing out of a suit challenging the validity 
of die Ordinance and the Act which re- 
placed it this Court held that die Ordi- 
nance and the Act violated the fundamen- 
tal rights of the Company and of the 
plaintiff a preference shareholder upon 
whom a demand was made for payment 
of unpaid calls. This Court held that 
the Ordinance and the Act in effect dep- 
rived die Company of its property within 
the meaning of Article 31 without com- 
pensation, It was observed by Mahajan, 
J., that practically all incidents of owner- 
ship were taken over by the State and 
nothing was left widi the Company but 
the mere husk of tide, and on that ac- 
count the impugned statute had over- 
stepped the limits of legitimate social 
control legislation. 

76. If compensation paid is in such a 
foiTO that it is not immediately available 
for restarting any business, declaration 
of the right to carry on business other 
than banking becomes an empty forma- 
lity, when the entire undertaldng of the 
named banks is transferred to and vests 
in the new banks together with the pre- 
mises and the names of the banks, and 
the named banl<s are deprived of the 
services of its administrative and other 
staff. 

77. The restriction imposed upon the 
right of the named banks to carry on 
“non-banking” business is, in our Judg- 
ment, plainly unreasonable. No attempt 
is made to- support the Act which while 
theoretically declaring the right of the 
named barilcs to carry on “non-banking”' 
business makes it impossible in a com- 
mercial sense for the banks to carry on 
any business. 
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Protection of Article 14 — 

78. By Article 14 of die Constitution 
the State is enjoined not to deny any 
person equality before the law or the 
equal protection of die laws within the 
territory of India. The Article forbids 
class legislation, but not reasonable classi- 
fication in making laws. The test of per- 
missible classification under an Act lies 
in two cumulative conditions: (i) classifi- 
cation under the Act must be founded on 
an intelligible differentia distinguishing 
persons, transactions or things grouped 
together from others left out of the group; 
and (ii) die differentia has a rational 
relation to the object sought to be 
achieved by the Act; there must be a 
nexus between the basis of classification 
and the object of the Act: Chiranjit Lai 
Chowduri’s case, 1950 SCR 869= (AIR 
1951 SC 41); State of Bombay v. F. N. 
Balsara, (1951) SCR 682= (AIR 1951 SC 
318); State of West Bengal v, Anwar Ali 
Sarkar, 1952 SCR 284= (AIR 1952 SC 
75); Budlian Choudhry v. State of Bihar, 
(1955) 1 SCR 1045= (AIR 1955 SC 191); 
Ram Krishna Dahnia v. S. R. Tendolkar, 
1959 SCR 279 at p. 800= (AIR 1958 SC 
538 at p, 542); and State of Rajasthan v. 
Mukanchand, (1964) 6 SCR 903 at p, 910 
= (AIR 1964 SC 1633 at p. 1635). 

79. Tlie Courts recomize in die Le- 
gislature some degree of elasticity in the 
matter of making a classification between 
persons, objects and transactions. Pro- 
vided the classification is based on some 
intelligible ground, the Courts will • not 
strike down that classification, because in 
the mew of the Court it should have 
proceeded on some other ground or 
should have included the class selected 
for special treatment some other persons, 
objects or transactions which are not in- 
cluded by the Legislature. The I-egisla- 
ture is free to recognize die degree of 
harm and to restrict the operation of a 
law only to those cases where the need 
is die clearest. The Legislature need not 
extend die regulation of a law to all 
cases it may possibly reach, and may 
make a classification founded on practi- 
cal grounds of convenience. Classification 
to be valid must, however, disclose a 
rational nexus -widi die object sought to 
be achieved by die law wliich makes the 
classification. Validity of a classification 
will be upheld only if that test is inde- 
pendendy satisfied. The Court in exam- 
ining the validity of a statute challeng- 
ed as infringing the equality clause makes 
an assumption that there is a reasonable 
classification and that the classification has 
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a rational relation to the object sought 
to be achieved by the statute. 

80. By the definition of existing banlc 
in Section 2 (d) of the Act, fourteen named 
banlcs in the First Schedule are, out of 
many commercial banks engaged in the 
business of banking, selected for special 
treatment, in that die imdertaking of the 
named banks is taken over, they are pre- 
vented from carrying on in India and ab- 
road banking business and the Act ope- 
rates in practice to prevent those banks 
engaging in business other than banldng. 

81. By reason of the transfer of the 
undertaking of the named banlcs, the inte- 
rests of the banlcs and the shareholders 
are vitally affected. Investment in bank- 
shares is regarded in India, especially in 
the shares of larger banks, as a safe in- 
vestment on ‘ attractive terms with a 
steady return and fluidity of conversion. 
Mr. Palkhivala has handed in a statement 
setting out the percentage return of divid- 
end on market rates in 1968. The rate 
works out at more than 10 per cent in the 
case of the shares of Bank of Baroda, 
Central Bank of India, Dena Bank, Indian 
Bank, United Bank and United Commer- 
cial Bank; and at more than 9 per cent 
in the case of shares of Bank of India, 
Bank of Maharashtra, Canara Bank, 
Indian Bank, Indian Overseas Bank and 
United Bank of India. In the case of 
Allahabad Bank it worked out at 5 per 
cent, and in the case of shares of Punj’ab 
National Bank and Syndicate Bank the 
rates are not available. This statement is 
not challenged. Since the taking over of 
the imdertaking, there has resulted a 
steep fall in the ruling market quotations 
of the shares of a maj’ority of the named 

. banks. The market quotations have 
slumped to less than 50 per cent in the 
case of Bank of India, Central Bank, 
Bank of Baroda and even at the quoted 
rates probably there are no transactions. 
Dividend may no longer be distributed, 
for the banks have no liquid assets and 
they are not engaged in any commercial 
activity. It may take many years before 
the compensation payable to the banks 
may even be finalized, and be available 
to the named banks for utilising it in 
any commercial venture open to the 
banks under the Act. Under the scheme 
■ of determination of compensation, the 
Jtotal amount payable to the banks wall 
be a fraction of the value of their net 
assets, and that compensation null not be 
available to the Banks immediately, 

82, The ground for selection of the 
14 banks is that those banks held depo- 
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sits, as shown in the return as on the 
last Friday of June 1969, furnished to 
the Reserve Bank under Section 27 of 
the Banking Regulation Act, 1949, of not 
less than rupees fifty crores. 

83. The object of Act 22 of 1969 is 
according to the long title to provide for 
the acquisition and transfer of the under- 
takings of certain banldng companies ia 
order, to serve better die needs of deve- 
lopment of the economy in conformity 
with the nadohal poh'cy and objectives 
and matters connected therewith or inci- 
dental thereto. The national policy may 
reasonably be taken to be policy contain- 
ed in the directive principles of State 
policy, especially Articles 38 and 89 of 
the Constitution. For achieving the needs 
of a developing economy in conformity 
with die national policy and obj'ectives, 
the resources of all , the banks — foreign 
as well as Indian — are inadequate. Of 
the total deposits with commercial banlcs 
27 per cent are with the State Bank of 
India and its subsidiaries: the named 
commercial banlcs of which the undertak- 
ing is taken over hold approximately 56 
per cent of the deposits. The remaining 
17 per cent of the deposits are shared by 
the foreign banlcs and the other schedul- 
ed and non-scheduled commercial banks. 
83 per cent of the total resources may 
obviously not meet wholly or even sub- 
stantially the needs of development of 
the economy, 

84. In support of the plea that there 
is a reasonable relation between the 
differentia — ground for making the dis- 
tinction between the named banks and 
the other banks — Indian and foreign — 
and the object of die Act, it is urged that 
the policy of the Union is to control the 
concentration of private economic re- 
sources to ensure achievement of the 
directive principles of State policy, and 
for that purpose, selection has been made 
“with an eye, inter alia, to the magni- 
tude and concentration of the economic 
resources of such enterprises for inclusion 
in such law as would be essential or sub- 
stantially conducive to the achievement 
of the national objectives and policy.” It 
is apparendy claimed that the object of 
the Government — not of the statute — 
is to acquire ultimately all banking insti- 
tutions, but die 14 named banks are 
selected for acquisition because they have 
‘larger business and wider coverage” in 
comparison with other banks not selected, 
and had also larger organization, better 
rnanagerial resources and employees 
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better trained and equipped. Tliesc are 
primarily groimds for classification and 
not for explaining die relation between 
the classification and die object of the 
Act. But in die absence of any reliable 
data, wo do not diink it necessary to ex- 
press an opinion on die question whe- 
ther selection of the undertaking of some 
out of many banking institutions, for 
compulsoiy acquisition, is liable to be 
struck down as hostile discrimination, on 
die ground diat there is no reasonable 
relation between the differentia and the 
object of the Act winch cannot be subs- 
tantially sen'ed even by die acquisition 
of die undertakings of all die banks out 
of which die selection is made. 

85. It is claimed diat the depositors 
with the named banks have also a griev- 
ance. Those depositors who had made 
long-term deposits, taking into account 
the confidence diey had in the manage- 
ment of the banks and the service diey 
rendered, are now called upon to trust 
the management of a statutory corpora- 
tion not selected by them, without an 
opportunity of being placed in the same 
position in which diey would have been 
if diey were permitted to transfer their 
deposits elsewhere. The argument is 
based on several imponderables and does 
not require any detailed consideration. 

86. But two other grounds in support 
of the plea of impairment of the gua- 
rantee of equality clause require to be 
noticed. The fourteen named banks are 

rohibited from carrying on banking 
usiness — a disability for which there 
is no rational explanation. Banks other 
than the named banks may carry on 
banking business in India and abroad; 
new banks may be floated for carrying 
on banking business, but the named 
banks are prohibited from carrying on 
banking business. Each named bank had, 
even as claimed on behalf of the Union, 
by its superior management established 
an extensive business , organization, and 
each bank had deposits exceeding Rs. 50 
crores. The imdertaldngs of the banks are 
taken over and they are prohibited from 
doing banking business. In the aflBdavit 
filed on beh^ of the Union no serious 
attempt is made to explain why the 
named banks should be specially select- 
ed for being subjected to this disability. 

87. The petitioner also contended that 
the classification is made on a wholly ir- 
rational ground, viz., penalizing efficiency 
and good management, for the major 
fourteen banks had made a sustained 
efEort and had exceeded the Reserve 
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Bank target and had fully complied with 
tlie directives under tlie social control 
legislation. This, it is said, is a reversal 
of the policy underlying Section 86AE of 
the Banldng Regulation Act under which 
inefficient and recalcitrant banks are con- 
templated to be taken over by the Gov- 
ernment. We need express no opinion 
on tliis part of the argument But the 
petitioner is on firm ground in contending 
tliat when after acquiring the assets, 
undertaldng, organization, goodwill and 
tlie names of the named banks they are 
prohibited from carrying on banking busi- 
ness, whereas otlier banks — Indian as 
well ns foreign — are permitted to cairy 
on banldng business, a flagrantly hostile 
discrimination is practised. Section 15 (2) 
of the Act which by the clearest impli- 
cation prohibits the named banks from 
carrying on banldng business is, therefore, 
liable to be struck down. It is immate- 
rial whether the entire sub-section (2) is 
struck dovm or as suggested by the At- 
torney-General that only the words "other 
than the business of banldng” in Sec- 
tion 15 (2) (e) be struck down. Again, 
in considering the validity of Section 15 
(2) (e) in its relation to the guarantee of 
freedom to carry on business- other tlian 
banldng, we have already pointed out 
that the named banks are also, (though 
dieoretically competent) in substance pro- 
hibited from carrying on non-banking 
business. For reasons set out by us for 
holding that the restriction is unreason- 
able, it must also be held that the guar- 
antee of equality is impaired by prevent- 
ing the named banks carrying on tiie non- 
banldng business. 

Protection of the guarantee under Arti- 
cle 31 (2)— 

88. The guarantee under Article 31 
(2) arises directly out of the restrictions 
imposed upon the power of the State to 
acquire private property, without the 
consent of the owner for a public pur- 
pose. Upon the exercise of the power to 
acquire or requisition property, by clause 
(2) two restrictions are placed: (a) power 
to acquire shaU not be exercised save for 
a public purpose; and (b) that it shall not 
be exercised save by authority of a laW 
which provides for compensation for the’ 
property acquired or requisitioned, and 
fixes the amoimt of compensation or spe- 
cifies the principles on which and the 
manner in which the compensation is to 
be determined and given. Sub-clause 
(2A) in substance provides a definition of 
“compulsory acquisition or requisitioning 
of property . Existence of a public pur- 
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pose and provision for giving compen- 
sation for compulsory acquisition of pro- 
perty of an individual are conditions of 
the exercise of the pov^er. If either con- 
dition be absent, ilie guarantee under 
Article 31 (2) is impaired, and the law 
providing for acquisition will be invalid. 

■ But jurisdiction of the Court to question 
\ the law on the grotmd that compensation 
provided diereby is not adequate is, ex- 
pressly excluded. 

89. In the case before us we need not 
express any opinion on the question whe- 
ther a composite undertaking of two or 
more - distinct lines of business may be 
acquired where there is a public purpose 
for acquisition of the assets of one or 
more lines of business, but not in respect 
of all the. lines of business. As we have 
already observed, there is no evidence 
that the named banks carried on non- 
banking business, distinct from banking 
business, and in respect of such non- 
banldng business the banks owned dist- 
inct assets apart from the assets of the 
banking business. 

90. The law providing for acquisition 
must again either fix the amount of com- 
pensation or specify the principles on 
which, and the manner in which, the 
compensation is to be determined and 
given. The owner whose property is 
compulsorily acquired is guaranteed the 
right to receive compensation and the 
amount of compensation must either be 
fixed by the law or be determined ac- 
cording to the principles and in the man- 
ner specified by the law. The law which 
does not ensure the guarantee will, ex- 
cept where the grievance only is that the 
compensation provided by the law is in- 
adequate, be declared void. 

91. The petitioner says, that the ex- 
pression "compensation” means a "just 
equivalent” in money of the property ac- 
quired and that the law providing for 
compulsory acquisition must "aim” at a 
just equivment to the expropriated owner; 
if the law so aims at, it will not be 
deemed to impair the guarantee merely 
on_ the ground that the compensation 
paid to the owner is inadequate. The 
Attorney-General on the other hand says 
that "compensation” in Article 81 (2) does 
not mean a just equivalent, and it is not 
predicated of the validity of a law relat- 
ing to compulsory acquisition that it must 
^ at awarding a just equivalent, for, 
if the law is not confiscatory, or the 
principles for determination of compen- 
sation are not irrelevant, “the Courts 
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cannot go into the propriety of such 
principles- or adequacy or reasonableness 
of the compensation”. 

92. Two questions immediately arise 
for determination. What is the true 
meaning of the expression "compensa- 
tion” as used in Article 31 (2), and what 
is the extent of the jurisdiction of the 
Court when the validity of a law provid- 
ing for compulsory acquisition of pro- 
perty for a public purpose is challenged? 

92-A. In its dictionary meaning "com- 
pensation” means anything given to make 
things equal in value: anyming given as 
an equivalent, to make amends for loss 
or damage. In aU States where the rule 
of law prevails, the right to compensa- 
tion is CTaranteed by the Constitution or 
regarded as inextricably involved in the 
ri^t to property. 

93. By the 5th Amendment in the 
Constitution of the U. S. A. the right of 
eminent domain is expressly circumscrib- 
ed by providing “Nor shall private pro- 
perty be taken for public use, without 
just compensation”. Such a provision is 
to be found also in every State Consti- 
tution in the United States: Levris’ Emi- 
nent Domain, 8rd Edn., (pp. 28-50). The 
Japanese Constitution, 1946, by Article 25 
provides a similar guarantee. Under the 
Commonwealth of Australia Constitution, 
1900, the Commonwealth Parliament is 
invested vrith the power of acquisition of 
property on “just terms”: Section 57 
(XXXI). 

94. Under the Common Law of Eng- 
land, principles for payment of compen- 
sation for acquisition of property by the 
State are stated by Blackstone in his 
"Commentaries on iiie Laws of England”, 
4th Edn., Vol. 1, at p. 109: 

"So great moreover is the regard of 
the law for private property, that it will 
not authorise the least violation of it; no, 
not even for the general good of the 
whole community. « « « Besides, the 

public good is in nothing more essen- 
tially interested, than in the protection of 
every individual’s private rights, as 
modelled by the municipal law. In this 
and similar cases, the legislature alone 
can, and indeed frequently does inter- 
pose, and compel the individual to ac- 
quiesce. But how does it inteipose and 
compel? Not by absolutely stripping 
the subject of his property in an arbitrary 
maimer; but giving him a full indemni- 
fication and equivalent for the injury 
thereby sustained. The public is now 
considered as an individual, treating widi 
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an individual for an exchange. All that 
the legislature docs, is to oblige Uic 
ovTOer to alienate his possession for a 
reasonable price: ” * 

The British Parliament is supreme and its 
powers arc not subject to any constitu- 
tional limitations. But the British Parlia- 
ment has rarely, if at all, exercised power 
to take property witliout payment of the 
cash value of tlie property taken. In 
Attorney-General v. Dc Keyser’s Royal 
Hotel, 1920 AC 508, tlie House of Lords 
held that tlie Crown is not entitled as of 
right eitlier by virtue of its prerogative 
or under any statute, to take possession 
of tlie land or building of a subject for 
administrative purposes in connection 
with the defence of the realm, without 
compensation for tlieir use and occupa- 
tion. 

95. Under the Government of India 
Act, 1935, by Section 299 (2) it was enact- 
ed that; 

"Neither the Federal or a Provincial 
Legislature shall have power to make 
any law autliorising the compulsory ac- 
quisition for public purposes of any land. 
Or any commercial or industrial under- 
taking, or any interest in, or in any 
company owning, any commercial or in- 
dustrial undertaking, imless the law pro- 
vides for tlie payment of compensation 
for tlie property acquired and either fixes 
the amount of the compensation, or spe- 
cifies the principles on which, and the 
manner in which, it is to be determined.” 
Article 31 (2) before it was amended by 
the Gonstituti'on (Fourth Amendment) 
Act, 1955, followed substantially the 
same pattern. 

96. Prior to the amendment of Arti- 
cle 31 (2) tills Court interpreted the ex- 
pression “compensation” as meaning “full 
indemnification”. Patanjali Sastri, C. J., 
in State of West Bengal v. Mrs. Bela 
Bmerjee, (1954) SCR 558= (AIR 1954 SC 
170) in interpreting the guarantee under 
Article 81 (2), spemdng on behalf of the 
Court observed: 

“Wiile it is true that the legislature 
is given the discretionary powers of lay- 
ing down the principles which should 
govern the determination of the amount 
to be given to the owner for the pro- 
perty appropriated, such principles must 
ensure diat what is determined as pay- 
able must be compensation that is, a just 
equivalent of what the owner has been 
deprived of. Within the limits of ftis 
basic requirement of full indemnification 
of the expropriated owner, the Constitu- 
tion allows free play to the legislative 
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judgment as to what prindples should 
guide the determination of tlie amount 
payable. Wlicllier such principles take 
into account all the elements which 
make up the true value of the property 
appropriated and exclude matters wliich 
are to be neglected, is a justiciable issue 
to be adjudicated by the Court.” 

In the view of flie learned Chief Justice 
the expression “just equivalent” meant 
“fuR indemnification” and the expropriat- 
ed owner was on that account entitled to 
die market value of the property on the 
date of deprivation of the property. This 
case was decided under a statute enact- 
ed before the Constitution (Fourth 
Amendment) Act 1955, The principle 
of tliat case was approved in N. B. Jeejee- 
bhoy V. Asst. Collector, Tliana Prant, 
Tliana, (1965) 1 SCR 636= (AIR 1965 
SC 1096) — a case under the Land Acr 
quisilion (Bombay Amendment) Act, 1948, 
and involdng the guarantee under Sec- 
tion 299 (2) of the Government of India 
Act, 1935; in Union of India v. Kamla- 
bai Harjiwandas, (1968) 1 SCR 463= 
(AIR 1968 SC 377} — a case under the 
Requisitioning and Acquisition of Im- 
movable Properly Act, 1952; and in State 
of Madras v. D, Namasivaya Mudah'ar, 
(1964) 6 SCR 936= (AIR 1965 SC 190) 
— a case arising under the Madras Lig- -■ 
nitc Acquisition of Land Act, 1953. 

97. Article 31 (2) was amended with 
effect from April 27, 1955, by the Consti- 
tution (Fourth Amendment) Act, 1955. 
By sub-clause (2A) a definition of acqui- 
sition or requisitioning of properties was 
supplied and certain other formal changes 
were also made, widi tlie important re- 
servation that “no such law shaU be caR- 
ed in question in any Court on the 
ground diat the compensation provided 
by that law is not adequate”. In cases 
arising under statutes enacted after April 
27, 1955, this Court held that the expres- 
sion “compensation” in Article 81 (2) as 
amended continued to mean “just equiva- 
lent” as under the unamended clause: P. 
Vajravelu MudaRar v. Special Deputy 
Collector, Madras, (1965) 1 SCR 614= 
(AIR 1965 SC 1017) — • under the Land 
Acquisition (Madras Amendment) Act 23 
of 1961; Union of India v. Metal Corpo- 
ration of India Ltd., (1967) 1 SCR 255— 
(AIR 1967 SC 637) under the Metal Cor- ^ 
poration of India (Acquisition of Under- 
takings) Act 44 of 1955; Lachhman Dass 
V. Municipal Committee, Jalalabad, AIR 
1969 SC 1125 under Sec. 20B of the Dis- 
placed Persons (Compensation and Reha- 
bilitation) Act 1954, as amended by Act 
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2 of 1960. In Ranojirao Sliinde’s case, 
(1968) 3 SCR 489= (AIR 1968 SC 1053) 
dealing with a case under the Madhya 
Pradesh Abolition of Cash Grants Act 
16 of 1963 it was observed that the com- 
pensation referred to in Article 31 (2) is 
a just equivalent of the value of the pro- 
perty taken. But this Coxut in State of 
Gujarat v. Shantilal Mangaldas, AIR 1969 
SG 634 observed that compensation pay- 
able for compulsory acquisition of pro- 
perty is not, by the application of any 
principles, determinable as a precise sum, 
and by calling it a ‘'just” or “fair” equiva- 
lent, no definiteness could ■'be attached 
thereto; that valuation of lands, buildings 
and incorporeal rights has to be made 
on the application of different principles, 
e.g., capitalization of net income at ap- 
propriate rates, reinstatement, determina- 
tion of original value reduced by depre- 
ciation, break-up value of properties 
which had outgrown their utility; that the 
rules relating to determination of value of 
lands, buddings, machinery and other 
classes of property differ, and die appli- 
cation of several methods or principles 
lead to widely divergent amounts, and 
since compensation is not capable of pre- 
cise determination by the application of 
recognized rules, by qualifying the ex- 
pression “compensation” by the adjective 
“jus^, the determination was made more 
controversial. It was observed that the 
Parliament amended the Constitution by 
the Fourth Amendment Act declaring 
that adequacy of compensation fixed by 
the Legislature as amended according to 
the piinciples specified by the Legisla- 
ture for determination will not be justi- 
ciable. It was then observed that: 

“The right declared by the Constitu- 
tion guarantees that compensation shall 
be given before a person is compulsorily 
expropriated of his property for a public 
urpose. What is feed as compensation 
y statute; or by the application of prin- 
ciples specified for determination of com- 
pensation is guaranteed; it does not mean, 
however, that something feed or deter- 
mined by the application of specified prin- 
ciples which is illusory or can in no 
sense be regarded as compensation must 
be upheld by the Courts for, to do so, 
would be to grant charter of arbitrariness 
and permit a device to defeat the consti- 
tutional guarantee. But compensation fix- 
ed or determined on principles specified 
by the Legislature cannot be permitted 
to be challenged on the somewhat inde- 
finite plea that it is not a just or fair 
equivalent. Principles may be challenged 
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on the ground that they are irrelevant to 
the determination of compensation, but 
not on the plea that what is awarded as 
a. result of the application of those prin- 
ciples is not just or fair compensation. 
A challenge to a statute that the princi- 
ples specmed by it do not award a just 
equiv^ent will be in clear violation of 
the constitutional declaration that inade- 
quacy of compensation provided is not 
justiciable. 

98. This Court held in Mrs. Bela 
Banerjee’s case, 1954 SCR 558= (AIR 
1954 SC 170) that by the guarantee of 
the right to compensation for compul- 
sory acquisition under Article 31 (2), be- 
fore it was amended by the ConsKtution 
(Fourth Amendment) Act, the owner was 
entitled to receive a “just equivalent” 
or “full indemnification”. In P. Vajravelu 
Mudahars case, (1965) 1 SCR 614= (AIR 
1965 SG 1017) tins Court held that not- 
withstanding the amendment of Article 31 
(2) by the Constitution (Fourth Amend- 
ment) Act, and even after the addition 
of the words “and no such law shall be 
called in question in any Court on the 
groimd that the compensation provided 
by that law is not adequate”, the ex- 
pression “compensation” occurring in Arti- 
cle 31 (2) after the Constitution (Fourth 
Amendment) Act continued to have the 
same meaning as it had in Section 299 (^ 
of the Government of India Act, 1935, 
and Article 31 (2) before it was amended, 
viz., “just equivalent” or “full indemni- 
fication”. 

99. There was apparently no dispute 
that Article 31 (2) before and after it was 
amended guaranteed a right to compen- 
sation for compulsory acquisition of pro- 
perty and that by giving to the owner, 
for compulsory acquisition of his pro- 
perty, compensation which was illusory, 
or determined by the application of prin- 
ciples which were irrelevant, the consti- 
tutional guarantee of compensation was 
not complied with. There was difference 
of opinion on one matter between the 
dedsions in P. Vajravelu Mudahar's case, 
(1965) 1 SCR 614= (AIR 1965 SC 1017) 
and Shantilal Mangaldass case, AIR 1969 
SC 634. In the former case it was observ- 
ed that the constitutional guarantee was 
satisfied only if a just equivalent of the 
property was given to the owner; in the 
latter case it was held that “compensa- 
tion” being itself incapable of any pre- 
cise determination, no definite connota- 
tion could be attached thereto by calling 
it “just equivalent” or “full indemnifica- 
tion”, and tmder Acts enacted after the 
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amendment o£ Article 31 (2) it is not 
open to the Court to call in question the 
law providing for compensation on the 
groxmd that it is inadequate, whether the 
amount of compensation is fixed by the 
law or is to be determined according to 
principles specified therein. It was ob- 
served in the judgment in Shantilal Man- 
galdas’ case, AIR 1969 SC 634 at p. 651: 

'Whatever may have been the mean- 
ing of the expression “compensation” 
tmder the unamended Article 31 (2), 
when the Parliament has e^ressly enact- 
ed under the amended clause that “no 
such law shall be called in question in 
any Court on the ground that the com- 
pensation prowded by that law is not 
adequate”, it was intended clearly to ex- 
clude from the jurisdiction of the Court 
an enquiry that what is fixed or deter- 
mined by the application of the princi- 
ples specified as compensation does not 
award to the owner a just equivalent of 
what he is deprived,” 

In P. Vajravelu Mudaliars case, (1985) 1 
SCR 614= (AIR 1965 SC 1017) again 
the Court in dealing with the effect of 
the amendment observed (at p. 627) (of 
SCR)= (at p. 1024 of AIR): 

“Therefore, a more reasonable interpre- 
tation is that neither the principles de- 
scribing the "just equivalent” nor the “just 
equivalent” can be questioned by the 
Court on the ground of the inadequacy 
of the compensation fixed or arrived at 
by the working of the principles. To 
illustrate a law is made to acquire a 
house; its value at the time of acquisi- 
tion has to be fixed; there are many 
modes of valuation, namely, estimate by 
an engineer, value reflected by compar- 
able sales, capitalisation of rent and 
similar others. The application of differ- 
ent principles may lead to different 
results. The adoption of one principle 
may give a higher value and the adop- 
tion of another principle may give a lesser 
value. But nonetheless they are princi- 
ples on which and the maimer in which 
compensation is determined. The Court 
cannot obviously say that the law should 
have adopted one principle and not the 
other, for it relates only to the question of 
adequacy. Ontlie other hand, if a law lays 
down principles which are not relevant 
to the property acquired, or to tlie value 
of the property at or about the time it is 
acquired, it may be said that tliey are 
not principles contemplated by Article 81 
(2) of the Constitution.” 
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The Court then applied that principle to 
the facts of the case and held that the 
Land Acquisition (Madras Amendment) 
Act, 1961, which provided that — (i) the 
owner, of land acquired for housing shall 
get only the value of the land at the date 
of the notification under Section 4 (11 of 
the Land Acquisition Act, 1894, or an 
amount equivalent to the average market ^ 
value of the land during the last five 
years immediately preceding such date, 
whichever was less; (ii) the owner shaU 
get a solatium of only 5 per cent, and 
not 15 per cent, and (iii) in valuing the 
land acquired any increase in its suitabi- 
lity or adaptability for any use other than 
the use to which the land was put at the 
date of the notification under Section 4 (1) 
of the Land Acquisition Act, 1894, shaU 
not be taken into consideration did not 
impair the right to receive compensatiom 
The Court observed at p. 631 (of SCR)— 
(at p. 1026 of AIR): _ 

“Ln ■ awarding compensation if tl^ 
potential value of the land is excluded, 
it cannot be said that the compensation 
awarded is the just equivalent of what 
the owner has been deprived of. But 
such an exclusion only pertains to the 
method of ascertaining the compensation. 
One of the elements that should pro- 
perly be taken into account in fixiiig ihe 
compensation is omitted: it results in 
adequacy of the compensation, ** ** 

We, therefore, hold that the Amending 
Act does not offend Article 31 (2) of the 
Constitution,” _ , j 

The compensation provided by the Mad- 
ras Act, according to the principles spea- 
fied, was not the full market value at the 
date of acquisition. It did not amount 
to “full indemnification” of tlie oivner: 
the Court still held that the law did not 
offend the guarantee under Arfcle 31 (2) 
as amended, because the objection was 
only as to the adequacy of compensatiom 
In Shantilal Mangaldas’ case, AIR 1969 SC 
634, the Court held that the Constitution 
(Fourth Amendment) Act, Article 81 (2) 
guarantees a right to receive compensa- 
tion for loss of property compulsorily 
acquired, but compensation does not 
mean a just equivalent of the property. 

If compensation is provided by Ia\y to be 
paid and tlie compensation is not illusoiy 
or is hot determinable by the application t 
of irrelevant principles, the law is not-^ 
open to challenge on tlie ground tliat 
compensation fixed or determined to be 
paid is inadequate. 

100. Both tlie lines of thought which 
converge in the ultimate result, support 
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ing of the word 'chemical’. It is also 
defined as 'pertaining to chemistry (2). 
This is indeed the popular meaning of the 
word. And by this definition, sodixim 
silicate will be classed as a chemical 

14. In sum, having regard to the dif- 
fering purposes and difierihg environments 
of science and Sales Tax Act and_ two 
! meanings of the term 'chemical’ in science 
^ itself I cannot persuade myself to agree 
that the term should be givdn the ^ricter 
meaning. On the other hand, having re- 
gard to the principles of interpretation 
concerning Sales Tax Acts, the word 
should be construed in the commercial 
sense. And so construed, it will certa^y 
comprehend sodium silicate. Sodium 
silicate is described imder the heading of 
morganic compounds in the Handbook of 
Chemistry and Physics. (3) It is mentioned 
under the heading of 'Pine and Pharma- 
ceutical Chemicals’ in the General 
Catalogue issued by E, Merck (4) under the 
heading of 'Organic and Inorganic Chemi- 
cals for Laboratory Use’ in the Laboratory 
Chemicals Catalogue issued by the British 
Drug Houses Ltd., (5) and under the head- 
ing of 'Organic and Inorganic Chemicals’ 
in the Catalogue issued by Vora Brothers. 
( 6 ). 

15. It is manifest from these catalogues 
that sodium silicate is regarded as a chemi- 
cal by dealers in chemicals in the U. S. A., 
Germany, England and India. ^ Their 
opinion is in accord with the dictionary 
meaning of the word 'chemical’. Accord- 
ing to Shorter Oxford Dictionary 'chemi- 
cal’ means anything obtained or used in 
chemistry. The word has been judicially 
construed in the U. S. A. There it means 
a substance used for producing a chemi- 
cle eSect or produced by a chemical pro- 
cess. (*) Judged by these meanings sodium 
silicate is a chemical for it is produced by 
fusing together sodium carbonate and 
silicate. 

16. The passage wMch I have extract- 
ed from the decision of the Judge (Revi- 
donsl shows two errors in his reasomng. 
Firstly, the use of a substance in a chemi- 
cal process or chemical industry is not 
the sole test of it being a chemical. I do 
not know if lithnem bicarbonate is used in 
any chemical process or chemical 
industry but it is imdisputedly a chemical. 
Secondly, he is also wrong in thinking 
that sodium silicate is not used as a deter- 
gent in . soap industry. These errors are 

2. Hack’s Chemical Dictionary edited by 

Grant (III Edn) page 187. 

3. Edited by Charles D. Hodgman, 40th 

Edn. page 658. 

4. 1959 Edn. page 180. 

5. 1962 Export Edn., page 204. 

6. 1968 Edn., page 32, 


“Words and Phrases (Permanent Edition) 
Volume 6, Page 740. 

1970 A]lahabad/13 IV G-12 


adequately exposed in the Banaras Chemi- 
cal’s case, 1967-20 STC 246 (AU) and it is 
not necessary to repeat what has already 
been said there. 

17. I have already pointed out the flaw 
in the question referred to us. I shall 
accordingly reframe the question as 
follows: — 

"Whether sodium silicate is included in 
'chemicals of all kinds’ in Item No. 7 of 
Notification No. ST-905/X, dated March 31, 
1956?’’ 

18. My answer to the question, so re- 
framed, is in the affirmative. 

19. PATHAK J. : — The assessee manu- 
factures and deals in sodium silicate and 
washing soap. He was assessed to sales 
tax for the assessment year 1958-59 on a 
turnover of sodium silicate amountog to 
Rs, 98,028,00.- The turnover was taxed at 
the rate of one anna per rupee on the foot- 
ing that sodium silicate fell under the 
head 'chemicals of aU kinds’ appearing at 
Item No. 7 of Notification No. ST-905/X, 
dated March 31, 1956, The Assistant Com- 
missioner (Judicial) Sales Tax, on appeal 
by the assessee took the same view. But 
the Additional Revising Authority, Sales 
Tax, exercising his revisional jurisdiction, 
held that sodium silicate is not a chemical 
when used in the soap industry. At the 
instance of the Commissioner of Sales Tax 
this reference has been made on the 
following question: 

"Whether sodium ^cate as used in the 
manufacture of soap is included in 'chemi- 
cals of all kinds’ appearing at Item 7 of 
the notification No, ST-905/X dated March 
31, 1956?” 

20. A similar question was raised in 
1967-20 STC 246 (All) where a Division 
Bench of this Court expressed the view 
that sodium silicate was a diemical with- 
in the meaning of the entry in the afore- 
said Notification. "When the present re- 
ference came before a Bench consisting of 
two of us (Pathak and Gulati, JJ.) it was 
iirged that as the question framed is 
limited to the use of sodium silicate in 
the manufacture of soap, then having re- 
gard to that use it must he hhld that 
sodium silicate is not a chemical. As it 
appeared, on the submissions then made, 
that the point decided in Banaras Chemi- 
cals, 1967-20 STC 246 (All) (Supra) caUed 
for further consideration the case was re- 
ferred to a larger Bench. 

21. Seclion 3 of the U. P. Sales Tax Act 
charges tax for each assessment year on 
the turnover of every dealer at the rate 
specified therein. Section 3 is open to a 
coi^truction trader which every sale of 
an article in a series of sales hy successive 
dealers attracts the tax. Section 3-A was 
then enacted. It empowers the State Gov- 
ernment to specify that the tax will be 
le-vied only at such angle point in the 
series of sales by successive dealers as the 
State Government may specify. It con- 
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fers the further ■power upon the State 
Government to declare the rate of tax in 
respect of such turnover. Under Sec. 3-A 
the State Government made Notification 
No. ST-905/X, dated March 31. 1956, dec- 
laring the single ■point at which, tiie •turn- 
over of certain goods would be liable to 
sales tax and further declaring that ■the 
rate of -tax would be one anna per rupee. 
The goods were specified in a List made 
part of the Notification. As examination 
of ■the list shovre that some entries refer 
to specific commodities, such as "cigars, 
cigarettes and pipe tobacco”, while other 
entries mention a general head or class of 
goods capable of including a number of 
commodities falling ■mthin it, as for ex- 
ample 'electrical goods’ and 'jute goods’. 

22. Not infrequently, the question 
arises whether a commodity sold by a 
dealer can be said to be covered •within 
an entry in "the Notification. The princi- 
ples on which the question must be re- 
solved are, I think, now well settled. The 
U. P. Sales Tax Act pro'ddes for the levy 
of a tax on the sale or purchase of goods. 
The tax is levied on a dealer, and a 'dealer’ 
has been defined by Section 2 (cl of the 
Act as a person buying or selling goods. 
I think it to be beyond dispute that as the 
U. P. Sales Tax Act is a fiscal statute pro- 
•viding for the le^vy of a tax on the dealer, 
reference to ■the goods or class of goods 
mentioned in the sections of the Act or 
the Notification made rmder it must be tm- 
derstood in the sense in which a dealer 
carrying on -the business of bu^ying or 
selling those goods woifid imderstand it. 
What is relevant is how such reference 
shoiild be imderstood in the commercial 
sense. 

23. In Ramavatar Budhaiprasad v. As- 
sistant Sales Tax Officer, AIR 1961 SC 
1325 = 1962-1 SCR 279 the Supreme 
Court, considering whether betel leaves 
were 'vegetables’ ■within the meaning of 
that expression in the Schedule to the 
C. P. and Berar Sales Tax Act, 1947, held 
that the expression 'vegetables'. 

" .must be construed not in any 

technical sense nor from the botanical 
point of -view but as understood in com- 
mon parlance. It has not been defined in 
the Act and being a word of every day 
use it must be construed in its popular 
sense meaning 'that sense which people 
conversant ■with -the subject-matter vrith 
which the statute is dealing would attri- 
bute to it.’ It is to be understood as used 
in common language.” 

The Court held the expresrion 'vegeta- 
bles’ to refer to the class of vegetables 
which are grown in a Htcheh garden or 
in a farm and are used for the table. Re- 
ference was made by the Supreme Court 
to 1951 CLR (Ex) 122 where Cameron, J. 
of the Exchequer Court of Canada ob- 
served: 


"•y rule is ‘that the particular 

words used by the Legislature in the deno- 
mmation of articles are to be understood 
according to the common commercial 
understanding of the terms used, and not 
in their scientific or technical sense, 'for 
the Legislature does not suppose our mer^ 
^ants to be naturalists, or geologists, or 

botanists.’ A perusal of the 

consumption or sales tax sections of the 
Act (Part XIU) and of the list of exemp- 
tions set out in Schedule III is sufficient to 
indicate that Parliament, in enacting the 
sections and the schedule, was not 
words which were applied to any parti- 
cular science or art, and that, therefore, 
■the words used are to be construed as they 
are understood in common language. To 
the words 'fruit’ and 'vegetables’, there- 
fore, there must be given the meaning 
which they would have when used in the 
popular sense — that sense which people 
conversant ■with the subject-matter vtith 
which the statute is dealing would attri- 
bute to it. Now the statute affects nearly 
everyone, ■the producer or manufacturer, 
the importer, wholesaler and retailer, and 
finally, the consumer who, in the last 
analysis, pays the tax. Parliament would 
not suppose it as Act of this character 
that manufacturers, producers, importers, 
consumers and others who would be af- 
fected by the Act, would be botanists. The 
object of the Excise Tax Act is to raise 
revenue, and for this purpose to class sub- 
stances according to ■the generffi usage and 
kno'wn denominations of trade, hi my 
■view, therefore, it is not -ffie botanist's con- 
ception as to what constitutes a 'fruit’ or 
'vegetables’ which must govern 'the inter- 
pretation to be placed on the words, but 
rather what would ordinarily in matters 
of commerce in Canada be included there- 
in. Botanically, oranges and lemons are 
berries, but otherwise no one would con- 
sider them as such.” 

24. The point was considered recently 
by the Supreme Court in AIR 1967 SC 
1454 and ■llie Supreme Court reiterated 
that while interpreting items in statutes 
like the Sales Tax Acts resort must be had 
not to the scientific or the technical mean- 
ing of such terms but to their popular 
meaning or the meaning attached to them 
by tiiose dealing in them, that is to say, 
to their commercial sense. 

25. So, how is the entry "chemicals of 
all kinds” in the Notification of March 31, 
1956 to he construed? It is to be con- 
strued in its commercial sense, that is, ac- 
cording to the general usage and known 
denominations of trade. It is the sense 
on which a dealer carrying on the business , 
of selling chemicals and a purchaser buy- 
ing them would imderstand the expression 
"ciiemicals of aU kinds”. A dealer selling 
chemicals offers them for sale because he 
considers them saleable. They are sale- 
able because they can be the subject of 
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lise of consumption or profit to a prospec- 
tive buyer, and that depends upon their 
properties. A commodity is offered for 
Bale as a chemical because of its chemic^ 
properties. Therefore, the entry "chemi- 
cals of all kinds’’ refers to those com- 
modities which because of their chemical 
properties prompt a dealer to offer them 
for sale and induce a purchaser to' buy 
ihem- 

26. It has been contended that a com- 
modity is a chemical if it is the product 
or result of a chemical process or a chemi- 
cal reaction. It seems to me that while 
that test may afford a basis to the chemist 
or scientist for the purpose of classifyinj? 
a substance it would hardly be relevant 
ia an activity where the primary actors, 
a dealer selling and a purchaser buying, 
are principally interested in its properties, 

27. In Thorpe’s Dictionary of Applied 
Chemistry (7) the varied uses of which 
sodium silicate is capable have been out- 
lined. It is pointed out that the adhesive 
propeirties of sodium silicate solutions are 
similar to those of many organic coUoids 
and have the advantages of being odour- 
less, heatproof and of becoming even- 
tually insoluble. The cardboard and paper 
Industries use sodium silicate for produc- 
tion of corrugated and high finished print- 
ing papers. The textile industry ^ also 
makes extensive use of sodium silicate- 
■\?^en used for silk-wetting, the silicate 
strengthens the fibre of the article. 
Mercerising of cotton is found to be Im- 
proved by substituting sodium silicate for 
sodium hydroxide. Many articles of cloth- 
ing are treated with silicates to reduce fire 
hazard. Its adhesive and wetting pro- 
perties allow the use of sodium sihcate 
as a binding material for numerous 
materials. It is used as a mordant and 
fixing agent in the dyeing and printing 
industry, and as a constituent of lead-free 
enamels for glazing pans. Small water 
systems can be protected from corrosion 
by sodium silicate. It is now finding ap- 
plication in the welding and degreasing in- 
dustries. Plastics from sodium silicate 
and phenol, suitable for coating paper and 
cloth, have been made. As an anti- 
pyrogenic in coal mines, sodium silicate is 
used in conjunction vidth calcium chloride 
and sodium bicarbonate in decreasing the 
oxygen absorbed by coal dust. A familiar 
domestic application of sodium silicate is 
its use as an egg preservative. Sodium 
silicate may be used in medicine as a the- 
rapeutic against tuberculosis. The use of 
sodium silicate in the soap industry is well 
established. During the Second World 
War its use for this purpose was greatly 
inereased owing to the shortage of fats. 
It not only replaces the fat, but in some 
respect improves the quahty of the soap. 
It is nearly always used whenever an 
inorganic detergent is required. 


28. It may be possible to say that the 
detergent action of sodium silicate may be 
attributed to its physical properties rather 
than to its chemical properties and, there- 
fore, in that sense, when used in the 
manufacture of soap it may not be re- 
garded as a chemical. But that is not the 
only use to which sodium silicate is em- 
ployed commercially. It is capable of a 
large number of uses, some of which have 
been mentioned above, and it is apparent 
from what has been said above that it has 
many chemical qualities which make it 
a valuable commodity for sale in the 
market. The Additional Revising Autho- 
rity limited the enquiry to the applica- 
tion of sodium silicate in the manufacture 
of soap. In my opinion, he was not 
justified in doing so, "Aether a com- 
modity can be described as a 'chemical’ 
for the Plumose of the entry in the Notifi- 
cation must be determined not by the use 
for which a particular purchaser buys it 
but with reference to the general pro- 
perties which make it saleable to the 
entire range of prospective buyers. Upon 
that view of the matter, sodium silicate, 
in my opinion, is a chemical within the 
meaning of the expression 'chemicals of 
all kinds’ mentioned at item No, 7 in the 
Notification No. ST-905/X, dated Mardh 
31, 1956. 

29. I reframe the question as follows: 

"Whether sodium silicate is included in 

‘chemicals of all kinds’ appearing at Item 
No. 7 of Notification No. ST-9057X, dated 
31-3-1956?’’ 

and answer the question so reframed in 
the affirmative. 

30. 'The Commissioner of Sales Tax is 
entitled to his costs, which I assess at 
Rs. 100, Counsel’s fee is assessed in the 
same figure. 

31. GULATI J. ; — I have had the ad- 
vantage of reading the judgment prepared 
by brother Dwivedi, J. While I agree with 
the final answer to the question proposed 
by brother Dwivedi, I feel it necessary to 
add a few words by way of elucidation, 

32. The question which has been re- 
ferred to us for our opinion reads thus: 

"Whether Sodium Silicate as used in the 
manufacture of soap is included in "chemi- 
cals of all kinds’’ appearing at item 7 of 
the notification dated 31-3-1956.’’ 

33. The question as framed is not as 
to whether sodium silicate is a chemical, 
but whether sodium silicate would be a 
chemical when used in the manufacture 
of soap. The answer to this question 
would depend upon as to whether sodium 
silicate when used in the manufactiure of 
soap imdergoes or brings about a chemical 
process. This is purely a technical ques- 
tion. A chemical process must necessarily 
involve a chemical change or a chemical 
reaction represented by a chemical equa- 
tion resulting in the production of a 


17) VoL 10. pp. 880, 881. 
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chemical compoimd. All these are techni- 
cal lerms. In the Concised Dictionary of 
Sciences by F. Gaynor some of these 

"Cheimcal Changej 


Chemical re-adions 


Chemical equaSoni 


Chemical Exchange 
Beactiom 


Chemical compound: 


34. Sodium silicafe, in the manufacture 
of soap, is used either as a filler or as a 
detergent or both. It undergoes no Cherni- 
es process, brings about no chemicS 
change nor does it produce any chemical 
compound. The part that it plays in the 
manufacture of soap is purely mechamcaL 

35. In Thorpe’s dictionary of Applied 
Chemistry’ it is mentioned: 

"The detergent action is a mechanics 
process by which dirt is removed by, 
detergent solution which becomes attach- 
ed to the oil globules and helps them float 
off the fibre.” 

Obviously, therefore, the question as 
framed is capable of only one answer, 
namely, that sodium silicate is not a 
chemic^ when used in the manufacture 
of soap. 

36. In (1967) 20 STC 246 (Aff) the 
question was identically worded and the 
answer to that question could not have 
been in the affirmative. That is why I 
and brother Pathak felt that the case of 
the Benaras Chemicals, 1967-20 STC 246 
(All) (Supra) requires reconsideration. 

37. But, sodixun silicate has variety 
of uses and its use in the manufacture of 
soap as a filler or detergent is only one of 
its uses. Item No, 7 of notification No. S. T. 
905/X dated 31st March, 1956 contains no 
reference to the use of a particular chenu- 
caL The real question, therefore, was as 
to whether sodium sfficate_^ would fall 
within the expression ’chemicals of all 
lands’ as occurring in the notification of 
March 31, 1956. A question like that 
could not be circumscribed as has been 


technical words have been defined as 
under: 


"A rearrangement of atoms or mole- 
cules into dhemically different struc- 
tures, the substances undergoing such 
a change as to lose their original 
identity.” 

"Any chemical change or transforma- 
tion of molecules of one kind into 
molecules of another kind brought 
about by the rearrangement of atoms 
when two or more elements or com-, 
pounds are brought into contact 
under given conditions.'^’ 

“A symbolic representation of a 
chemical reaction showing the relation 
between the substances and their pro- 
ducts, ag, 2ii+2HCL=Zinc Chloride+J 
Hydrogen.” 

“A process in which an atom of a 
cert^ chemical substances exchanges 
place with a similar atom in a different 
substance.” 

"A substance composed of two or 
more elements combined in definite 
proportions by weight, the indivi- 
duffi properties of the constituents 
having disappeared and the later 
being inseparable by phyrical means.” 

done in the instant case. The meaning 
given to sodium silicate shoifid be such 
as woffid be applicable in all circumst- 
ances, otherwise the result would be that 
sodium silicate would be a chemical in 
one case, but it would not be a chemical 
in another case. That would not be the 
correct way of answering a question of 
this natiure. I therefore, agree with 
brother Dwivedi that the question should 
be reframed so as to exclude therefrom 
the reference to the use of sodiiun sili- 
cate in the manufaetture of soap, 

38. Now, the U. P. Sales Tax Act is 
concerned primarily with the (business 
community because) it seeks to levy tax 
on the totm sales during a year of a dealer 
which, according to the definition given 
in the Act, means a person who carries 
on the buriness of buying and selling 
goods. Any entry in a notification issued 
tmder the If. P. Sales Tax Act, therefore, 
has to be interpreted in a sense in which 
it would be understood in the commer- 
cial world. I an^ therefore, of opinion 
tliat the expression "chemicals of all 
lands" has to be given not any technical 
or scientific meaning but a meaning which 
this term has in the commercial world. 
The term 'chemical' according to the 
books of chemistry has a very wide con- 
notation inasmuch as anything that per- 
tains to chenaistry is regarded as a chemi- 
cal But that obviously is not the sense 
In which this term has been used in ffie 
notification in question because otherwise 
articles like gold, silver, iron and even 
plain water would be chemiails which 
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admittedly are not regarded as chemi- 
cals in the popular sense. 

39. The assessee M/s. Prayag Chemi- 
cal Works, as its name suggests, is a 
dealer in chemicals. It deals in import- 
ed sodium silicate and also manufactures 
in its own factory sodium silicate which 
is popularly known as "soda silicate". 
Sothum silicate is manufactured by fusing 
toge&er sand and soda-ash tmder high 
temperature. This process is definiMy 
chemical, even though the chemical com- 
position of the resultant product viz., 
sodium silicate is not always uniform; but 
that is immaterial because having a fixed 
chemical composition is not the only attri- 
bute of a chemical Prom the order of 
the Judge (Appeals) dated 10-4-1961 it 
appears that the assessee admitted before 
h\-m that it manufactures sodium silicate 
by chemical process. According to one of 
the definitions of the word "chemical” any 
substance which is produced by a chemi- 
cal process is regarded as a chemical As 
already stated above, the assessee 
manufactures sodium silicate by chemical 
process and sells it as a chemical The 
mere fact ttiat sodimn silicate does not 
take part in a chemical reaction in the 
manufacture of soap does not make it 
anytheless chemicd. I would, therefore, 
reframe the question to read: 

“Whether sodium silicate is included in 
"chemical? of aU lands” appearing at item 
No. 7 of notification No. S. T. 905/X 
dated 31st March, 1956.” 
and would answer it in the aflSrmative. 

40. BY THE COURT: — Our answer to 
the question, as reframed by us, is in the 
affirmative. • 

41. The Commissioner, Sales Tax, shall 
get costs which we assess at Rs. 100. 
Counsel’s fee - is assessed in the same 
figure. 

Order accordingly. 
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Asharfi Lai, Appellant v. Firm Thakur 
Pd. Kishori Lai and others, Respondents. 

F. A. P. O. No. 66 of 1964, D/- 19-5- 
1969 from Judgment and final Decree of 
Munsif, Gorakhpur, D/- 23-2-1963. 

Court-fees and Suits Valuations — Court- 
fees Act (1870) (U. P. Amendment), Sec- 
tion 7 (i) and (iv) (b) — Suit for accounts 
— Defendant appealing against final decree 
should pay coiirt-fee on amoxmt of decree 
passed against him. 

The defendant appealing against final 
decree passed against him in a suit for ac- 


counts should pay ad valorem court-fee 
on the amount of decree determined after 
accounting. AIR 1941 Bom 242 & AIR 
1938 Mad 435 (FB) & AIR 1929 Cal 815, 
BeL on; AIR 1949 AH 382 (FB). Dist. 

(Para 10) 

Properly analysed a suit for accoxmts is 
nothing but a suit for recovery of money 
but only after .the amount has been deter- 
mined. Consequently it cannot be said 
that a suit for accoimts would always 
remain a suit for accounts even though 
the purpose for which accounting is held, 
le, to obtain a decree for the recovery of 
a specific amount of money, has been 
achieved and the sxim recoverable speci- 
fied. (Para 8) 

Cases referred; Chronological Paras 

a949) AIR 1949 All 382 (V 36) = 

1949 All LJ 90 (FB), GhaHb Rasool 
V. Mangulal 10 

(1941) AIR 1941 Bom 242 (V 28) =• 

ILR (1941) Bom 477, Kashiram 
Senu V. Ranglal Motilal 10 

(1938) AIR 1938 Mad 435 (V 25) = 

ILR (1938) Mad 598 (FB), In re, 
Dhanukodi Nayakkar 10 

(1929) AIR 1929 Cal 815 (V 16) = 

ILR 57 Cal 463, Kanti Chandra 
V. Radha Raman 10 

V. B. Khare, for Appellant; Standing 
Counsel, for Respondents. 

JAGDISH SAHAI J. On a reference 
made by our brothers Broome and G, S. 
Lai JJ. this appeal imder Section 6-A of 
the Court-fees Act (U. P. Amendment) has 
been laid before us. 

2. The respondent firm Thakur Prasad 
Kishori Lai brought the suit giving rise 
to this appecil for accounting and for the 
recovery of the sxun found due after ac- 
coimting to the plaintiff respondent from 
the defendant appellant Asharfi Lai In the 
plaint the suit was valued at Rs. 300. 
Paragraph 10 of the plaint, which de^ 
with the valuation of the suit reads: 

"Yeh ki tayun maliyat dawa bagarz 
akhtiyar samayat wa adaya coiut-fees 
mublig SOO rupaiye kayam Mya jata hal 
Baad Mtab jis kadar r^am yaftani mudi- 
yaan jimmgi mudalaham ayad ho us per 
mudaiyyan rasmn sarkari ada karenge.” 

3. The relief claimed in the plaint 
reads thus: 

"(a) Basadur digri infsakh sarakhat 
darmiyan farikain saakatdari filrs kar di 
jawe aur mudalaham ko hukum di jawe 
Id hisab kitab samjha de axir hisab kitab 
darmiyan farikain kara diya jawe aur jo 
rakam mudaiyyan jimmgi mudalaham 
sabit ho uski digri khil^ mudalaham 
sadir M jawe. 

(b) lOiarcha Mudaiyyan mudalaham se 
mile. 

(c) Yeh ki alaba ya bajay ya basamul 
dadrasi majkoorwale ke ham mudayyan 
axir jis digar dadrasi ke mtistahak badanist 
adalat kmar pawe uske bhi digri bahaq 
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mudaiyyan bahaq mudalaham Badir ki 
jawe.” 

4. On accounting it was found that a 
sum of Es. 11, 825/50 was due to the plain- 
tiff respondent from the defendant appel- 
lant but before the trial Court decreed 
the suit and passed a formal decree or 
signed it made the plaintiff respondent 
deposit ad valorem court-fee on the sum 
of Rs. 11,825/50. 

5. Dissatisfied with the decree passed 
by the trial Court the defendant appellant 
appealed before the District Judge. In 
the memorandum of appeal the valua- 
tion was shown at Rs. 300 and Court fee 
was paid on that amoimt. The Munsarim 
of the District Judge’s Court made an en- 
dorsement that the court-fee paid was suf- 
ficient and the appeal was registered but 
the plaintiff respondent made an applica- 
tion to the District Judge stating herein 
that the correct valuation of the appeal 
was Rs. 11,825/50 on which amount ad 
valorem court-fee was payable by the 
defendant appellant. The learned Addi- 
tional District Judge agreeing with the 
contention made by the plaintiff respon- 
dent passed an order directing the defen- 
dant appellant to pay ad valorem court-fee 
on Rs. 11,825/50 and make good the defi- 
ciency to the extent to which the Court 
fee already paid was deficient, 

6. The defendant appellant -appealed 
to this Court under Section 6-A of the 
Court Fees Act (U, P. Amendment) and, 
as already stated earlier, the matter has 
come to this Full Bench on a reference 
made by two learned Judges of this 
Court. 

7. We have heard Sri V. B. Khare for 
the defendant appellant and Sri S. N. 
Sahai for the plaintiff respondent. The 
only controversy between the parties is 
as to whether Section 7 (i) of the Court 
Fees Act (U. P. Amendment) or Sec, 7 
(iv) (b) would be applicable. Sri. V, B. 
Khare contends that clearly the suit was 
one for accoimts and inasmuch as there 
is a specific provision relating to accounts 
in the shape of Section 7 (iv) (b) the 
general provision contained in Section 7 
(i) would not apply on the principle that 
the special would exclude the generaL 
Sri S. N. Sahai, on the other hand, con- 
tends that inasmuch as a decree now has 
been passed for the recovery of a. specific 
amount, i.e.. the sum of Rs. 11,825/50 the 
special provision that will be applicable 

be rtause (1) of Section 7 of the Court 
Fees Act (U. P. Amendment). 

8. We are not inipressed by the sub- 
mission of Sri V. B. Khare that a suit of 
accoimts always remains a suit for ac- 
counts even Ihough a money decree is 
passed after accounting _has been done. 
Properly analysed a suit for accounts Is 
nothing but a suit for recovery of money 
but only after the amount has been detep' 


mined. Consequently we find no justifi- 
cation for the submission that a suit for 
accounts would always remain a suit for 
accounts even though the purpose for 
which accounting is held, ie„ to obtain 
a decree for the recovery of a specific 
amount of money, has been achieved and 
the sum recoverable specified. 

9. We have seen the decree passed in 
this casa It is clearly one for recovery of 
the sum of Rs. 11,825/50. As pointed out 
earlier, the rendition or the taking of ac- 
counts is only incidental or ancillary and 
for the sole purpose of determining the 
exact amount due to the aggrieved party. 

10. No direct authority has been 
brought to our notice which deals with the 
question raised before us. However, we 
tod no difficulty in coming to the conclu- 
sion to which we have arrived, as stated 
above, on the basis of first principles. In 
circumstances similar to those before us 
it has been held by several High Courts 
on the basis of similar provisions that ad 
valorem court-fee would be payable on 
the amoimt determined after accounting. 
We may refer to only some of those cases 
e. g. Kashiram Senu v. Ranglal Motilal, 
AIR 1941 Bom 242; In jre, Dhanukodi 
Nayakkar, AIR 1938 Mad 435 (FB) and 
Kanti Chandra v. Radha Raman, AIR 1929 
Cal 815. The decision in Ghalib Rasool v. 
Mangu Lai, 1949 AU LJ 90 = (AIR 1949 
AU 382) (FB) was also brought to our 
notice but in our opinion the facts of that 
case are entirely different from those 
before us and the decision is distinguish- 
able. 

11. From the reasons mentioned above 
we are of the opinion that the order passed 
by the learned Additional District Judge 
demanding from the defendant appellant 
ad valorem court-fee on the sum of Rupees 
11,825/50 is correct The appeal is, there- 
fore, dismissed. 

Appeal dismissed. 
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.. Khurkhur, Applicant v. State through 
the Asst Engineer, P. W. D., Opposite 
Party, 

Criminal Revn. No. 1492 of 1966, D/- 
14-2-1969 against order of Addl. Dist 
Magistrate (J.) Varanasi, D/- 25-7-1966. 

(A) U. P. Roadside Land Control Act 
(10 of 1945), Ss. 13 (1), 3 — That area to 
which declaration imder S. 3 (1) relates is 
a controlled area — Validity of. on ground 
of non-compliance with procedure presc- 
ribed by S. 3 (2) to (G) can be cballcngcd 
by accused. . 

GM/HM/C980/69/YPByB 
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It is open to an accused person to cfues- 
iion the vali^ty of the declaration under 
sub-section (1) of S. 3 on the ground that 
the procedure prescribed by sub-sections 
(2) to (6) has not ^ been followed, even 
though sub-section (7) makes the declara- 
tion conclusive evidence of the fact that 
the area to which it relates is a controlled 
area. _ fPara 6) 

The presumption under Section 3 (7) 
can only arise when the "declaration made 
imder sub-section (1)” referred to therein 
is a valid declaration made in accordance 
with law. A declaration made mthout 
following the procedure laid down in sub- 
sections (2) to (6) will not be a legally or 
duly made declaration; and only a decr 
laration duly made will attract the ap- 
plication of sub-section (7). Since Sec- 
tion 3 (71 does not state that the publica- 
tion of the declaration under sub-s. (11 
shall be conclusive evidence of the fact 
that the declaration has been made in ac- 
cordance with the provisions of the Act, 
it cannot he held to shut out enquiry into 
the question whether the provisions of 
sub-sections (21 to^ (6) were complied with 
or not before making the declaration, AIR 
1966 SC 693, Dist. (Paras 3, 41 

(B1 U. P. Roadside liand Control Act 
(10 of 19451, S. 3 — Declaration under sub- 
section (11 — Whether procediure prescrib- 
ed under sub-sections (21 to (61 was fol- 
lowed — Proof of. 

Where the declaration tmder sub-sec- 
tion (11 of S. 3 has been made and the 
accused person does not raise the question 
that the procedure prescribed by sub-sec- 
tions (2) to (61 was not followed before 
making the declaration, it is not necessary 
for the prosecution to establish that the 
provisions of these sub-sections have been 
complied with. (Para 71 

Once a Gazette notification embodying 
the declaration is produced before the 
Court, the presumption can le^timately 
be drawn that all the procedure required 
by law to be followed with regard to the 
said notification has in fact been followed, 
vide illustration (e) to Section 114 of the 
Evidence Act. It is only in two classes 
of cases that the prosecution is called upon 
to produce evidence to prove that sub- 
sections (2) to (6) have been complied 
with: (11 cases in which the accused 
challenges the validity of the declaration, 
specifying the alleged non-compliance; 
and (2) cases in which for some special 
reason the Court refuses to draw the pre- 
sumption permitted by Section 114 of the 
Evidence Act. (Para 6) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 693 (V 53) = 

1966-1 SCR 950, Municipal Board 
Hapur V, Raghavendra Kripal 4 

Sankatha Rai, for Applicant; Sushil 
Kumar, D. G. A., for Opporite Party. 

BROOME J. : Khurkhur, the petitioner 
Sn this criminal revision, h^ been convict^ 
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ed by the S. D. M. of Varanari under Sec- 
tion 13 (1) of the U. P, Roadside Land Con- 
trol Act, 1945. and has been sentenced to 
pay a fine of Rs. 200, with a further re- 
curring fine of Rs. 20 per day in case of 
continuing contravention. He filed a revi- 
sion in the Court of the A D. M. (J.l 
Varanasi, and there for the first time 
raised the plea that the Gazette notifica- 
tion dated 29-12-1951, relied upon fay the 
prosecution for the purpose of showing 
that the area in question was a "controlled 
area”, had not been made in accordance 
with law, because the State Government 
had not published a preliminary declara- 
tion in two vernacular newspapers, as re- 
quired by sub-section (2) of S. 3 of the 
Act. The learned A. D. M. (J) repelled 
this argument on the ground that imder 
sub-section (7) of S. 3 the notification was 
conclusive evidence that the area was a 
"controlled area” and that the prosecution 
was under no obligation to produce evi- 
dence to show that the procedure prescrib- 
ed in sub-section (2) had been complied 
with before the notification was issued. 
Thereafter the present revision was filed 
in this Court arid came up for hearing 
before S. D. Singh J., who being of opinion 
that it was desirable to obtain an autho- 
ritative interpretation of the scope of sub- 
section (7) of S. 3 of the Act, referred the 
following two questions to a larger Bench 
for decirion:-— 

"(1) Whether it is open to an accused 
person to question the validity of a dec- 
laration made under sub-section (1) of 
Section 3 of the U. P. Roadside Land Con- 
trol Act, 1945 on the ground that pro- 
cedure prescribed tmder sub-sections (2) 
to (6) of Section 3 of the Act was not gone 
through at all or in some material res- 
pect, even though the aforesaid declara- 
tion is made conclusive evidence under 
sub-section (7) of the same section of the 
fact that the area to which it relates is a 
controlled area. 

(2) In case this question is answered in 
the afiinnative, will it be for the prosecu- 
tion to establish in every case that the 
procedure prescribed under sub-sections 
(2) to (6) of S. 3 of the Act was gone 
through before a declaration was made 
under sub-section (1) of S. 3 of the Act 
or the necessary onus to establish the want 
of compliance will lie on the accused,” 

The questions propounded by S. D. Singh, 
J. came up before a Division Bench of this 
dtourt; but that Bench, having discussed 
various rulings bearing on question of 
whether the provisions of sub-section (2) 
of S. 3 regarding publication in two 
vernacular newspapers were directory or 
mandatory, felt that consideration by a 
stiU larger Bench was required and that 
is how this revision has come before us, 

2. As a matter of fact this whole con- 
troversy is totally tmnecessary and point- 
less. On the face of it, it seemed to us 
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highly unlikely that the State Government 
would have deliberately omitted to follow 
the procedure laid down in a section of the 
Act itself and accordingly we inquired 
from the learned Government Advocate 
what the factual position was; and the af- 
fidavit that was filed on 17-12-1968 in res- 
ponse to this query shows that in actual 
fact sub-section (2) of Section 3 of the 
Act has been fully complied with, inas- 
much as the required notification was 
duly published in two vernacular news- 
papers, the 'Aaj’ and the 'Qaumi Awaz’, 
on 24-2-1950 and 23-2-1950 respectively. 
Copies of the newspapers in question, 
showing the publication of the notifica- 
tion, are appended to the affidavit. 

3. However, as the questions have been 
referred to us for decision, we proceed to 
give our ansv/ers thereto. The first ques- 
tion relates to the scope of sub-sections 
(1) and (7) of S. 3 of the U. P. Eoadside 
Land Conteol Act, which run as follows; — ■ 

3. Declaration of Controlled Area — (1) 
The State Government may, by notifica- 
tion in the official Gazette, declare any 
land within a distance of four htmdred and 
forty yards from the centre line of any 
road to be a controlled area for the pur- 
poses of this Act: 

(Provided that in the case of a national 
highway, the highway itseK shall not be 
deemed to be a controlled area). 


(7) A dedaration made under sub-sec- 
tion (1) shall, unless and until it is with- 
drawn, be conclusive evidence of the fact 
that the area to which it relates is a con- 
trolled area. 

At first sight it might seem that sub- 
section (7) was meant to endow the 
Gazette notification under sub-section (1) 
with special sanctity, preventing it from 
being challenged on any ground whatso- 
ever. We are satisfied, however, that the 
presumption rinder sub-section (7) can 
only arise when the "dedaration made 
under sub-section (1)” referred to therein 
Is a valid dedaration made in accordance 
with law. Sub-section (2) of S. 3 provides; 

"3 (2) — Not less than three months 
before making a dedaration imder Sec- 
tion (1) the State Government shall cause 
to be published in the official Gazette and 
In at least two newspapers printed in a 
language other than English a notification 
stating that they propose to make such a 
dedaration and specifying therein the 
boundaries of the land in respect of which 
the dedaration is proposed to be_ made 
and copies of every such notification or 
of the substance thereof shall be published 
by the Collector in such manner as he 
thinks fit at Ms office and at such other 
places as he considers necessary within the 
said boimdaries.” 

Sub-section (3) provides for the filing of 
objections by a person interested. _ Sub- 
sections (4) to (6) provide for the disposal 
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of objections. The Act empowers the 
State Government to make the declaration 
under ^b-section (1) of S. 3 only after 
complying with the procedure prescribed 
by sub-sections (2) (6). A declaration 

made vdthout following the procedure laid 
down in these sub-sections will not be a 
legally or duly made dedaration; and only 
a dedaration duly made will attract the 
application of sub-section (7). 

4. Sub-section (7) does not make the 
dedaration tmder sub-section (1) conclu- 
sive evidence of the fact that it has been 
made in accordance with the provisions of 
sub-sections (2) to (6), nor does it shut 
out enquiry by the Courts into the legality 
of the dedaration. In this respect the 
language of sub-section (7) may be con- 
trasted with the language used in sub- 
section (3) of S, 135 of the U. P. Munid- 
palities Act, wHch says: — 

135 (3) — A notification of the impoa- 
tion of a tax under sub-section (2) shall be 
condusive proof that the tax has been 
imposed in accordance with the provi- 
sions of this Act.” 

Section 135 (3) purports to shut out a 
challenge to the legality of the imposition 
on the ground that it has not been made 
in accordance with the provisions of the 
Act Even in respect of this provision the 
Supreme Court has held in Munidpal 
Board, Hapur v. Eaghuvendra Kiipal, AIR 
1966 SC 693 that the rule of condusive 
evidence in this section does not shut out 
all enquiries by Comrts into the validity 
of the notification under Section 135 (2), 
though defects in respect of directory pro- 
•\^ons may have its protection. However, 
ance the language of the two provisions 
is different, the dedsions in respect of 
Section 135 (3) of the U. P. Munidpalities 
Act are not particularly helpful in inter- 
preting Section 3 (7) of the XJ, P. Eoadside 
Land Control Act. Provisions analogous 
to those of Section 3 (7) are to be found in 
Section 6 (3) of the Land Acquiation Act, 
wMch provides, in respect of a declara- 
tion imder Section 6 (1), that 

"the sdd dedaration shall be conduave 
evidence that the kind is needed for a 
public purpose or for a company, as the 

case may be, ” 

It has never been contended, nor has It 
been held by any Court that S. 6 (3) bars 
the dedaration under Section 6 (1) from 
being challenged on the groimd that it 
was made without following the procedure 
laid down in the Land Acquisition Act for 
making it. The rule of condusive evidence 
in such cases applies only if the dedara- 
tion has been legally and duly made. 
Since Section 3 (7) of the U. P. Roadside 
Land Control Act does not state that the 
publication of the dedaration under sub- 
section (1) shall be condusive evidence of 
the fact that the dedaration has been made 
In accordance with the provisions of the 
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Act. it cannot be held to shut out enquiry 
into the question yrhether the provisions 
of sub-sections (2) to (6) were comphed 
with or not before maMng the declaration. 

5. This conclusion will clearly be a 
sufficient answer to the first question re- 
ferred to us for decision and we see no 

' necessity to embark on a discusaon of 
. 1 , whether any of the provisions of sub-sec- 
\ Hons (2) to (6) of Section 3 of tiie Act 
are mandatory or directory since in 
our opinion that would be outside the 
scope of the question in the form in 
which it has been framed. 

6. Having answered the first question 
In the affirmative, we have now to deal 
with the second. Learned Counsel for the 
petitioner has attempted to argue that in 
each and every case, whether or not the 
accused challenges the validity of the dec- 
laration made under sub-section (1), the 
prosecution is bound to place all the neces- 
sary material before the Court to show 
that the procedural requirements of sub- 
sections (2) to (6) have been complied with 
and that the declaration has been validly 
made in accordance with law. But we 
are unable to accept this sweeping pro- 
3osition. Once a Gazette notification em- 
bodying the declaration is produced before 
the Court, the presumption can legiti- 
mately be drawn that all the procedure re- 
quired by law to be followed with regard 
to the said notification has in fact been 
followed — vide illustration (el to S. 114 of 
the Evidence Act. It is only in two classes 
of cases that the prosecution is called upon 
to produce evidence to prove that sub- 
sections (2) to (6) have been complied 
witii; (1) cases in which the accused chal- 
lenges the validity of the declaration, 
specifying the alleged non-compliance; 
and (2) cases in which for some special 
reason the Court refuses to draw the 
presumption permitted by Section 114 of 
the Evidence Act, 

7. Our answers to the questions pro- 
pounded by the learned Single Judge 
therefore, are: — ■ 

1. It is open to an accused person to 

question the validity of the declara- 
tion under sub-section (1) to S. 3 
of the U. P, Roadside Land Control 
Act on the ground that the pro- 
cedure prescribed by sub-ss. (2) to 
(6) has not been followed, even 
though sub-section (7) makes the 
declaration conclusive evidence of 
the fact that the area to which it 
relates is a controlled area, 

2. Where the declaration under sub- 

section (1) of S. 3 has been made 
and the accused person does not 
raise the question tliat the procedure 
prescribed by sub-sections (2) to (6) 
was not followed before making the 
declaration, it is not necessary for 
the prosecution to establish that the 


provisions of these sub-sections have 
been, complied with. 

Reference answered 
accordingly. 
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y. G. OAK, C. J., SATISH CHANDRA- 
AND A. K. KIRTY JJ. 


Behari Lai and another. Appellants v. 
Keshri Nandan, Respondent. 

Ex. First Appeals Nos. 32 and 51 of 1969, 
D/- 4-4-1969 against judgment and decree 
of Addl. Civil J., Mirzapim, D/- 16-11-1968. 

(A) Constitution of India, Arts. Ill & 
357 (1) (a) — Passing of U. P. Civil Laws 
Amendment Act (35 of 1968) by President 
by virtue of power conferred upon him 
under Art. 357 (1) (a) — Fact that it is 
not assented by President as required 
under Art. Ill does not make it invalid. 

(Para 6) 

(B) U. P. Civil Laws Amendment Act 
(35 of 1968), S. 3 — Bengal, Agra and 
Assam Civil Courts Act (12 of 1887), Sec- 
tion 21 (1) (a) and (1-A) — Enhmcement 
of pecuniary jurisdiction of District Court 
upto Rs. 20,000 by amendment — No 
violation of Art. 133 of Constitution — 
(Constitution of India, Art. 133). 

The amendment of Section 21 of the 
Ctivil Courts Act by Section 3 of the Ciwl 
Laws Amendment Act by which pecuniary 
jurisdiction of District Court is raised upto 
Rs. 20,000 does not violate Art. 133 of the 
Constitution. (Para 13) 


There is no indication in Art. 133 that 
in cases of valuation of Rs. 20,000 the High 
Court is required to record its indepen- 
dent findings on questions of fact, l^e- 
ther a decision of a High Court would be 
on question of fact or on question of law 
depends upon the manner in which the 
matter comes before the High Court. A 
statutory provision prescribing that in 
certain matters the High Court can deal 
with questions of law only would not be 
in conflict with Art. 133 of the Constitu- 
tion, (Para 9) 


Article 133 does not confer an absolute 
light of filing an appeal to the Supreme 
Court. Firstly, even if the valuation of 
the suit is Rs, 20,000, the condition laid 
down in the latter part of Cl. (1) of Arti- 
cle 133 has to be satisfied. Secondly, if 
the decision is by one Judge of a High 
Court, Cl, (3) of Art, 133 precludes the 
agh Court from granting any certificate. 
AIR 1964 SC 907 & AIR 1966 SC 430, FoU. 

(Para 12) 


It is true that the Supreme Court would 
not have the benefit of any -finding on 
question of fact by the High Court but 
the difficulty will arise only in a small 

GM/IM/D222/69/CWM/B 
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class of cases where valuation of the suit 
is exactly Rs. 20,000. If the valuation of 
the suit is bdow Es, 20,000, the case will 
not be covered by Art. 133 (11 (a) of the 
Constitution. If the valuation exceeds 
Es, 20,000 Section 3 of the Act 35 of 1963 
will have no effect. Secondly even in a 
suit of valuation of Rs. 20,000 there is no 
clear conflict with Art. 133 of the Con- 
stitution. A par^ applying for a certi- 
ficate can obtain it only within the limits 
prescribed by Art. 133. (Para 13) 

(C) Bengal, Agra and Assam Civil Courts 
Act (12 of 1887), S. 21 (1) (a) and (1-A) 
(as amended by S. 3 of U. P. Civil Laws 
Amendment Act 35 of 1968) — Nature of 
— Section is retrospective — Effect — 
High Court can transfer to District Court 
appeals filed even before commencement 
of Act 35 of 1968. 

On examining the language of CL (a) of 
Sub-section (1) of Section 21 of Civil 
Courts Act and Sub-section (1-A) of Sec- 
tion 21, Civil Courts Act (as inserted by 
tiie U. P. Civil Laws Amendment Act) it 
becomes dear that the legislature was 
anxious to give retrospective effect to the 
amended Section 21 of the Civil Courts 
Act. The amendment is effective even as 
regards a suit instituted before the com- 
mencement of the U. P. Civil Laws Am- 
endment Act and hence, the High Court 
can transfer to District Court an appeal 
filed in the High Court even before the 
commencement of the Act 35 of 1968. 

(Para 25) 

It is true that litigants have got vested 
right of appeal the moment a smt is in- 
stituted. But it is open to the appropriate 
legislature to take away such vested right. 
AIR 1966 SC 1953 & AIR 1957 SC 540 & 
AIR 1970 All 15, FoU.; AIR 1964 SC 489, 
Disting. (Para 25) 

(D) U. P. Civil Laws Amendment Act 
(35 of 1968), S. 3 — Raising of appellate 
jurisdiction of District Courts^ upto 
Rupees Twenty thousand — No violation 
of Art. 14 — Constitution of India, Arti- 
cles 14, 357 (1) (a) and Bengal, Agra and 
Assam Civil Courts Act (12 of 1887), Sec- 
tion 21 (1-A). 

Whereas the limit of appellate juris- 
diction of District Courts is Rs. Five 
thousand or Rupees Ten Thousand in cer- 
tain States, merely because the President, 
by enacting Act 35 of ,1968 in exerdse of 
powers, which would ordinarily be exer- 
cised by the Legislature of Uttar Pradesh, 
has raised the limit upto Rupees Twenty 
thousand in Uttar Pradesh, the Act does 
' not become uncoiistitutional on ^ound of 
discrimination. 'It is open to ^ a State 
Legislature to adopt special machinery for 
special neecfe of the State. (Para 14) 

Cases Referred; Chronological Paras 
(1970) AIR 1970 All 15 (V 57) ^ 

1969 All LJ 244, Pratap Narain 
Agarwal v. Ragho Prasad 21 


(1966) AIR 1966 SC 1953 (V 53) « 

1965- 3 SCR 708, Sree Bank Ltd. 

V, S. D. Roy & Co, 17 

(1966) AIR 1966 SC 430 (V 53) = 

1966- 1 SCR 574, Mohd. P. Meera 

V, Thirumalaya Gounder Bl 

(1964) Air 1964 SC 489 (V 51) =■ 

1964-1 SCR 362, Lakshmi Narain 
V. First AddL Dist, Judge 
Allahabad 19, 20 

(1964) AIR 1964 SC 907 (V 51) = 

1964-1 SCR 495, Ittyavira Mathai 
V. Varkey Varkey 10 

(1957) AIR 1957 SC 540 (V 44) = 

1957 SCR 488, Garikapati yeeraya 
V. Subbiah Chowdhiuy 16 

A. BanerjL for Appellants. 

OAK, C. J. : — These are two execution 
First appeals. Initially, they came up on 
11-2-1969 for admission before a Division 
Bench of this Court It was noticed that 
in each case valuation of the appeal and 
valuation of the suit in which the appeal 
arose was below Rs. 20.000. By Act No. 35 
of 1968, which came into force on 2-12- 
1968, appellate jurisdiction of District 
Judges has been raised to 20,000. The 
question, therefore, arose whether these 
appeals lie to the High Court or to the 
District Court It was urged for the ap- 
pellants that in spite of the passing of 
Act No, 35 of 1968, these appeals lie to 
the High Court In support of this con- 
tention, two reasons were advanced on 
behalf of the appellants. Firstly, it was 
argued that Act No. 35 of 1968 is uncon- 
stitutional. Secondly, even if it is assumed 
that the Act is constitutional, the present 
appeals are not governed by Act No. 35 of 
1968. These questions are of great impor- 
tance. The two appeals were, therefor^ 
referred to a Full Bench. 

2. Facts, which are relevant on the 
question of jurisdiction, are these. Execu- 
tion first appeal No. 32 of 1969 arises out 
of original suit No, 12 of 1957. Valuation 
of the suit was Rs. 14,000. The suit was 
decreed on 7-11-1968. The decree-holder 
applied for execution. Certain property 
was sold in execution, and was purchased 
bv Devi Prasad, decree-holder. Keshii 
Nandan, judgment-debtor filed an objec- 
tion. The objection was allowed by the 
Additional Civil Judge, Miixapur on 16-11- 
1968. Execution fii^ appe^ No. 32 of 
1969 has been filed by the legal represen- 
tatives of Devi Prasad. The appeal was 
filed on 23-1-1969. Valuation of the ap- 
peal is Rs, 14,000. 

3. Execution first appeal No. 51 of 
1969 has arisen out of original suit No. 55 
of 1967. Valuation of the siut was Rupees 
13,657.14. During execution proceedings 
an objection was filed by the judgment- 
debtor. The objection was allowed by the 
Civil Judge, Aligarh on 3-1-1969. The 
execution first appeal Is directed against 
that order. This appeal was filed In this 
Court on 6-2-1969. Valuation of the ap- 
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Deal as Es. 13,657.14. It wiU be noticed 
that in each case valtiation of the suit was 
below Es. 20.000; and valuation of the 
appe^ is also below Es, 20,000. 

4. The question of jurisdiction has to 
be discussed with reference to Act No. 35 
of 1968. which was enacted by the Presi- 
dent of India (hereafter referred to as the 
President’s Act). It will be convenient to 
trace the. history of legislation, which 
culminated in the passing of the Presi- 
dent’s Act. The BenSaL Agra and Assam 
Civil Courts Act. 1887 fhereafter referred 
to as the -Civil Courts Act) deals with 
jurisdiction of Civil Courts. The Civil 
Courts Act has been amended from time 
to time. Section 21 of the Civil Courts 
Act deals with appellate jurisdiction of the 
High Court and District Judges. Accord- 
ing to S. 21 (1) (a). Civil Courts Act, as it 
originally stood, the maximum limit of 
jurisdiction of District Judges was Rupees 
5,000. By the U. P. Civil Laws (Reforms 
and Amendment) Act. 1954 fU. P. Act 
No. 24 of 1954), the limit of jurisdiction, of 
District Courts was raised from Rupees 
5,000 to Rs. 10,000. 

5. Part XVm of the Constitution of 
India contains emergency provisions. 
Under Art 356 of the ConstitutioD, the 
President may issue a Proclamation in 
case of figure of constitutional machinery 
in States. Sub-clause (b) of Cl (1) of 
Art 356 provides for a declaration that 
the powers of the L-egislature of the State 
shall be exercisable by or under the autho- 
rity of Parliament- Art. 357 provides for 
exercise of legislative powers imder Pr(^ 
clamation issued under Art, 356. Arti- 
cle 357 states: ’ 

"(1) Where by a Proclamation issued 
under CL (1) of Art 356, it has been dec- 
lared that the powers of the Legislature 
of the State shall be exercisable by or 
under the authority of Parliament it shall 
he competent — 

(a) for Parliament to confer on the 
Prerident the power of the Legislature of 

the State to inake laws ” 

By virtue of power conferred on it by 
Art 357 (1) (a) read with Art 356 (1) (b). 
Parliament enacted the U. P. State 
Legislature (Delegation of Powers) Act 
1968 (Act No. 7 of 1968). Section 3 of 
Central Act No. 7 of 1968 ran thus:— 

"(1) The power of the Legislature of 
the State of Uttar Pradesh to make laws, 
which has been declared by the Proclama- 
tion to be exercisable by or under the 
authority of Parliament is hereby con- 
ferred on the President ” 

, By virtue of the power conferred on him 
by Section 3 of Centra] Act No. 7 of 1968, 
the President enacted Act No. 35 of 1968. 

6. The Prerident’s Act (No. 35 of 1968} 
made amendments in a number of statutes. 
Section 21 of the Civil Courts Act was 
amended by Section 3 of the Preadent’s 


Act Section 3 of the President’s Act runs 
thus:* — 

"In Section 21 of the Bengal Agra and 
Assam Civil Courts Act, 1887. as amended 
in its application to Uttar Pradesh (here- 
inafter referred to as the Bengal Agra 
and Assam Civil Courts Act), for sub-sec- 
tion (1), the following sub-sections shall 
be substituted, namelw — 

•(1) Save as aforesaid, an appeal from 
a decree or order of a Civil Judge shall 
lie— 

(a) to the District Judge where the value 
of the original suit in which, or in any 
proceeding arising out of which, the decree 
or order was made, whether instituted or 
commenced before or after the commence- 
ment of the Uttar Pradesh Civil Laws Am- 
endment Act, 1968, did not exceed twenty 
thousand rupees, and 

(b) to the High Court in any other case. 
(1-A) An appeal from a decree or order 
of a Civil Judge where the vadue of the 
.original suit in which, or in any proceed- 
ing arising out of which, the decree or 
order was made exceeded ten thousand 
rupees but did not exceed twenty thousand 
rupees instituted in the High Court before 
the commencement of the Uttar Pradesh 
Civil Laws Amendment Act, 1968, may 
be transferred by the High Court for dis- 
posal to any District Judge or Additional 
Judge subordinate to it’’ 

Mr. A. Banerji appearing for the appel- 
lants in execution first appeal No. 32 of 
1969 challenged the validiti’- of the Presi- 
dent’s Act on a variety of founds. It was 
urged that the Bill never received assent 
of the President as prescribed by Art. Ill 
of the Constitution. Article 111 of the 
(Constitution states: — 

"When a Bill has been passed by the 
Houses of Parliament it shall be present- 
ed to the President, and the President 
shall declare either that he assents to the 
Bill or that he withholds assent therefrom 

Article 111 comes into operation, when a 
Bill has been passed by Houses of Parlia- 
ment. On examining the circumstances 
imder which Act No. 35 of 1968 was 
passed, it will be noticed that in this case 
no Bill was passed by Houses of Parlia- 
ment. The Act was passed by the Presi- 
dent alone by virtue of power conferred 
upon him by Art. 357 of the Constitution. 
Since this is an enactment by the Presi- 
dent himself, there was no occasion for 
presenting a Bill to the President. Arti- 
cle 111 of the Constitution has no applica- 
tion in the present casa 

7. The main contention of Mi*. A. 
Banerji as regards constitutionality of the 
President’s Act is that the Act is in con- 
flict with Art 133 of the Constitution. It 
was pointed out that in suits of valuation 
of Rs. 20,000 a litigant has the right to 
approach the Supreme Court under Arti- 
cle 133 (1) (a) of the Constitution. It was 
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suggested for the appellants that this con- 
stitutional right or vested right has been 
taken away or abridged by the President’s 
Act. It was pointed out that in a suit of 
valuation of Rs. 20,000 the first appeal lay 
formerly to the High Court. Under Sec- 
tion 3 of the President’s Act first appeals 
would now lie to the District Court. The 
case can of course be taken to the High 
Cotut in second appeal. But the High 
Court would be bound by findings of fact 
recorded by the District Judge in appeal. 

8. Mr. Jagdish Swamp, who appeared 
an amicus cxuiae before the Division 
Bench, put forward his argument thus: 

" intention of the makers of 

the Constitution is that the High Court 
should be the first Court of appeal in a 
case which is valued at mpees twenty 
thousand. But the substituted proviaon 
makes the High Court a second Court of 

appeal There is... an incoDgruity. 

If the District Judge decides a first appeal 
valued at twenty thousand mpees in ac- 
cordance with the substituted Section 21, 
Civil Courts Act, second appeal will lie to 
tile High Court on questions of law only 
and not on questions of fact. Where the 
High Court reverses the judgment of the 
District Judge, an appeal shall lie to the 
Supreme Court as of right under Art. 133 
(1) (a). In that case the Supreme Court 
wiU not have the benefit of any findings 
on questions of fact by the High Court.” 

9. I am unable to accept this reasoning. 
There is no indication in Art. 133 of the 
Constitution that the foimding fathers con- 
templated that in cases of valuation of 
Rs. 20,000 the High Court would be com- 
petent to record its independent findings 
on questions of fact. Whether a dedaon 
of a High Court would be on questions of 
fact or on questions of law would depend 
upon the manner in which the matter 
comes before the High Court, A statute:^ 
provision prescribing that in certain 
matters the High Court can deal vdth 
questions of law only would not be in con- 
flict with Art. 133 of the Constitution, 

10. In Ittyavira MathaJ v. Varkey 
Varkey, AIR 1964 SC 907 a suit was in- 
stituted before the repeal of Travancore 
High Coiurt Act, (No. 4 of 1099). An ap- 
peal was filed after the repeal of that Act 
by Act No. 5 of 1125, At the time of filing 
the appeal Section 25 of the former Act 
providing that a Full Bench would hear 
appeals from decrees of District Courts 
in which the amount of the subject-matter 
exceeded Rs. 5,000 stood repealed.. The 
appellants contended that their appeal 
could be heard only by a Bench of three 
Judges as provided by Section 11 (1) of 
Act No. 4 of 1099. It was held that the 
contention was untenable. In the first 
place, the High Court of Travancore was 
itself abolished, and a new High Court 
came into being. Secondly, an appeal lay 
to a High Court, and whether it is to be 
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heard by one, two or a larger number of 
Judges is merely a matter of procedure. 
No party has a vested right to have his 
appeal heard by a specified ntunber of 
Judges. 

11. In Mohd. P. Meera v. Thimmalaya, 
Am 1966 SC 430 facts were these. A suit 
was instituted in Febmary, 1950 in a Dis- 
trict Court. The suit was decreed in July, 
1958. A number of appeals were filed 
against that decision- At the time the suit 
was instituted the Travancore Cochin High 
Court Act (No. 5 of 1125) was in force. 
Under Section 20 of that Act read with 
Section 21 aU appeals to the High Court 
valued at an amount exceeding Rs. 1,000 
had to be heard by a Diviaon Bench con- 
sisting of two Judges of the High Court. 
The suit was valued at Rs. 3,000. So, ac- 
cording to the law as it stood on the date 
of institution of the suit, the appeals ought 
to have been heard by a DivMon Bench 
of two Judges. That Act was repealed by 
Kerala High Court Act, 1958. The ap- 
peals to the High Court were placed for 
hearing before a single Judge. It was held 
that the appeals were properly disposed 
of by a single Judge. Once it is held that 
no party has a vested right to have his 
appeal heard by more than one Judge of 
the Court, no right to prefer an appeal 
under Art. 133 can be said to vest in hi m , 
merely because xmder the Travancore 
Cochin Act the appeal coidd be heard by 
a Division Bench. 

12. Somewhat similar considerations 
arise with reference to a smt of valua- 
tion of Rs. 20,000 instituted in Uttar 
Pradesh before 2-12-1968. Article 133 
does not confer an absolute right of filing 
an appeal to the Supreme Court. Firstly,' 
even if the valuation of the suit is Rupees 
20,000, the condition laid down in .the 
latter part of Cl. (1) of Art. 133 has to be 
satisfied. Secondly, if tiie decision is by 
one Judge of a High Court, CL (3) of Arti- 
cle 133 precludes the High Court from 
granting any certificate. 

.13. The appellants’ contention based on. 
Art. 133 has to be rejected for two reasons. 
Firstly, the difficulty mentioned by the 
appellants’ counsel will arise only in a 
small class of cases where valuation of tiie 
suit is exactiy Rs. 20,000. If the valuation 
of the suit is below Rs, 20,000, the case 
will not be covered by Art. 133 (1) (a) of 
the Constitution. If the valuation exceeds 
Rs. 20,000, Section 3 of Act No. 35 of 1968 
will have no effect. Secondly, even in a 
smt of valuation of Rs. 2O,OO0 there is no 
clear conflict with Art. 133 of the Constitu- 
tion. A party applying for a cer^crte 
can obtain a certificate only within the 
limits prescribed by Art, 133 of the Con- 
stitution. 

14. It was faintly suggested that the 
President’s Act is discriminatory. .It, was 
urged that in certain States the linut of 
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appeUafe furlsdidaoa of District Courts £s 
Es. 5.000 or Ks. 10,000, whereas the Hmlt 
an Uttar Pradesh is now Bs, 20,000. Now, 
Act No. 35 of 1968 is applicable to Uttar 
Pradesh only. The President h^ exerds- 
ed powers, which would ordinarily be 
exercised by the Iliegislature of Uttar 
Pradesh. It is open to a State Legislatvne 
to adopt special machinery for specif 
needs of the State. There is no force in . 
the contention based on Art. 14 of the 
Constitution, The President’s Act is con- 
stitutional. 

15. The next question for conrideralaon 
Is whether the President’s Act is applicable 
to the present appeals. It has been pointed 
out for the appellants that in both the 
cases the suits were instituted before the 
Prerident’s Act came into force. It was 
contended that parties had a vested ri^t 
of filing appeals to the High Court under 
Section 21 of the Civil Courts Act; and 
this right has remained intact in spite of 
the passing of the Prerident’s Act. 

IG. In Garikapati Veeraya v. Subbiah 
Chowdhary, AIR 1957 SC 540 it was held 
that the right of appeal is not a mere 
matter of procedure, but is a substantive 
right. The institution of a suit carries 
with it the implication that all rights of 
appeal then in force are preserved to the 
parties thereto till the rest of the career 
of the suit. The right of appeal is a vested 
right, and such a right to enter the 
superior Court accrues to the litigant and 
exists as on and from the date of lis com- 
mences, and although it may be actually 
exercised when the adverse judgment is 
pronounced such right is to be governed 
by the law prevailing at the date of the 
suit or proceeding and not by the law 
that prevails at the date of its decision or 
at the date of the filing of the appeal This 
vested right of appeal can be taken away 
only by a subsequent enactment, if it so 
provides expressly or by necessary intend- 
ment and not otherwise. 

17. In Sree Bank Ltd. v. S. D. Roy & 
Co., AIR 1966 SC 1953 their Lordships of 
the Supreme Court quoted with approval 
on page 1955 the following passage from 
an English decdsion: 

"Perhaps no rule of construction is more 
firmly established than this — that a retro- 
spective operation is not to be given to a 
statute so as to impair an existing right 
or obligation, otherwise than as regards 
matter of procedure, unless that efiect 
carmot be avoided, without doing violence 
to the language of the enactment. If the 
enactment is expressed in language which 
is fairly capable of either interpretation, 
it ought to he construed as prospective 
only.” 

18. The learned Chief Standing 
Counsel did not serioiisly dispute the posi- 
tion that the appellants had a vested right 
of appeal, when the two suits were filed. 
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The question remains whether that vested 
right has been taken away by the Presi- 
dent’s Act. 

19. In Lakshmi Narain v. First AddL 
Dist. Judge, AUahabad, AIR 1964 SC 489 
the Supreme Court had to dedde whether 
certain appeals pending before ARahahed 
High Court coifid he transferred to the 
District Court. It was held that in the 
face of Section 3 (1) of the U. P. Civil 
Laws (Reforms and Amendment) Act 
(U. P. Act No. 24 of 1954), it is imposrible 
to hold that the District Courts were com- 
petent to hear appeals of the valuation of 
Rs. 10,000 or less in smts decided before 
the Act came into force, and appeals from 
which were pending before the High 
Court. 

20. Lakshmi Nark’s case, AIR 1964 
SC 489 was decided by the Supreme Court 
with reference to U. P, Act No. 24 of 1954. 
That Act contained a saving clause. The 
saving clause ran thus: — 

" any proceeding instituted or 

commenced in any Court prior to the 
commencement of this Act shall, notwith- 
standing any amendment herein made, 
continue to be heard and derided by such 
Court,” 

There is no corresponding sawng clause in 
the President’s Act. Lakshmi Narain’s 
case, AIR 1964 SC 489 is, therefore, of 
little assistance for interpretation of Sec- 
tion 3 of the President’s Act, 

21. In Pratap Narain Agarwal v. Ragho 
Prasad, 1969 All LJ 244 = (AIR 1970 AU 
15) it was held by a Full Bench of this 
Court that where an execution proceeding 
is commenced after the enforcement of the 
U. P. Civil Laws (Reforms and Amend- 
ment) Act, 1954, for executing a decree 
passed after the commencement of the said 
Act in a suit instituted in 1934 and valued 
at less than Rs. 10,000 but more than 
Bs, 5.000, an appeal from an order passed 
in such an execution proceeding lies in the 
Court of the District Judge and not in the 
High Court. 

22. Reasons for the enactment (Act 
No. 35 of 1968) were published in the 
Gazette of India Extraordinary dated 2-12- 
1968, Clause 2 of the reasons ran thus: 

"It is further proposed to amend the 
Bengal, Agra and Assam Civil Courts Act, 
1887, for increasing the pecuniary appel- 
late jurisdiction of the District Judges 
from Rs. 10,000 to Rs. 20,000 with a view 
to redudng arrears in the High Court. The 
fall in the value of the rupee since 1887 
(when the limit of Bs. 5,000 was fixed) 
also justifies further increase in the ap- 
pellate jurisdiction of District Judges,” 

23. We have seen that by Section 3 of 
the President’s Act limit of jurisdiction of 
District Judges has been raised to Rupees 
20,000. Clause (a) of sub-section (1) of 
S. 21 of Civil Courts Act (as now amended) 
reads thus;— 
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"to the District Judge where the value 
of the original suit in which, or in any 
proceeding arising out of which, the decree 
or order was made, whether instituted or 
commenced before or after the commence- 
ment of the Uttar Pradesh Civil Laws 
Amendment Act, 1968, did not exceed 

twenty thousand rupees ” 

It is common ground that the words 
"whether instituted or commenced before 
or after the commencement of the Uttar 
Pradesh Civil Laws Amendment Act, 
1968", refer to the original suit. The 
words "before or after’’ indicate that the 
Legislature was anxious that the amend- 
ment should be effective even in a case 
where the suit was instituted before the 
President’s Act came into force. 

24. Again, sub-section (1-A) of S. 21, 
Civil Courts Act (inserted by the Presi- 
dent’s Act) empowers the High Court to 
transfer to a District Judge an appeal filed 
in the High Court before the commence- 
ment of the President’s Act where the 
valuation of the suit exceeded Rs. 10,000. 
It would be anomalous if appeals filed in 
the High Court several years before the 
commencement of the President’s Act can 
be transferred to District Judges, but Dis- 
trict Judges are held incompetent to deal 
with similar appeals filed after the com- 
mencement of the President’s Act. 

25. It is true that litigants have got 
vested right of appeal the moment a suit 
is instituted. But it is open to the appro- 
priate Legislature to take away such 
vested right. On examining the language 
of Cl. (a) of sub-section (1) of S. 21, Civil 
Courts Act and sub-section (1-A) of S. 21, 
Civil Courts Act (as inserted by the Presi- 
dent’s Act), it becomes dear that the 
Legislature was anxious to give retros- 
pective effect to amended Section 21 of 
the Civil Courts Act. In other words, the 
amendment win be effective even as re- 
gards a suit instituted before 2-12-1968. 

26. Mr. A. Banerji pointed out that the 
period of limitation for filing an appeal to 
the District Court is shorter than the 
period of limitation for filing an appeal to 
the High Court Under AiL 116 of the 
Limitation Act 1963, the period of limita- 
tion for filing an appeal to the District 
Court is only. 30 days as against the period 
of limitation bf 90 days for filing an appeal 
to a High Court. In some cases a difficulty 
might have arisen where a party was ex- 
pecting to file an appeal to the High Cou^ 
but was unable to file any appeal within 
time as a result of the passing of the 
President’s Act But no such difficulty 
arises in the instant case. In execution 
first appeal No. 32 of 1968 the impugned 
order was passed on 16-11-1968. The 
President’s Act came into force on 2-12- 
1968. There was nothing to prevent the 
appellants from lodging an appeal before 
the District Court at any time between 
2-12-1968 and 16-12-1968. In execution 
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first appeal No. 51 of 1969 the Impugned 
order was passed on 3-1-1969 — after the 
commencement of the President’s Act. It 
will be seen that in neither case was the 
appellant likely to be prejudiced by the 
mere fact that the period of limitation for 
filing an appeal has been reduced as a 
result of the passing of the Preadent’s 
Act. 

27. The President’s Act (No. 35 of 
1968) is constitutional and valid. It will 
have retrospective effect as regards appeals 
arising out of suits instituted before 2-12- 
1968. These appeals, therefore, lie to the 
District Court, and not to the High Court. 
In my opinion, in each of the two cases 
the memorandum of appeal should be re- 
turned to the appellant for presentation 
to proper Court 

28. SATISH CHANDRA J. : — • I entire- 
ly agree with my Lord the Chief Justice. 

29. A. K. KIETY J.: — I agree and have 
nothing to add. 

Order accordingly. 
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FULL BENCH 

K. B. ASTHANA. S. D. KHARE AND 
H. SWARUP, JJ, 

Dhapai, Applicant v. DaUa and others. 
Opposite Parties. 

Civil Revn. No. 1024 of 1965, D/-2-4- 
1969 against judgment of Temp. Civil and 
Sessions, J., Basti, D/- 27-4-1965. 

(A) Limitation Act (1908), Art 120 — 
'Applicability — Article is residuary in 
nature — Applies when no other Article 
is appKcable. AIR 1965 AU 590 (FB), FoU. 

(Para 5) 

(B) Limitation Act (1908), Arts. 115, 113 

— Plaintiff obtaining tbeka of Fishery 

rights in certain tank for complete year — 
Defendants agreeing to pay half of theka 
money to plaintiff in return of half of 
fishery rights in tank — Suit by plaintiff 
for recovery of amount after defendants 
working out their theka in respect of their 
share — Held, suit was for recovery of 
amount and not for specific performance of 
contract — Suit was governed by Art, 115 
and not Art. 113. (Paras 8, 10) 

(C) Limitation Act (1908), Arts. 115, 120 

— Word "compensation” in Art. 115 — 
Includes money due under contract 
Suit to recover such amount is governed 
by Art, 115 and not Art. 120. AIK 1962 
All 438, Overruled. — (Contract Act (1872), 
S. 73) — (Words and Phrases • — Word 
"Compensation”). 

The word •compensation’ used in Arti- 
cle 115 has the same meaning as it has 
under Section 73 of Contract Act and it 
denotes a sum of money payable to a per- 
son on account of the loss or damage 

IRI/JM/E300/69/RGC/D 
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caused to 'HTm by the breach of contract, 

(Para 18) 

"Where the sum sought to be recovered . 
was due to the plaintiff under a contract 
by which the defendant had boimd liim- 
self to pay certain amount within the 
specified time and the suit was brought 
by the plaintiff for recovery of the amount 
because there had been a breach of the 
contract on the part of the defendant the 
Article applicable to the suit would be 
Art 115 and not Art, 120- AIR 1962 All 
438, Overruled. Case law discussed. 

(Paras 22, 23) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 All 590 (V 52) ==■ 

1965 AU U 221 (PB), Zila Parishad 
V. Sm. Shanti Devi 5 

(1964) AIR 1964 Ori 189 (V 51) = 
fr.R (1964) Cut 164, Govinda Sabat 
V. State of Orissa 21 

(1962) -AIR 1962 All 438 (V 49) = 

1962 All LJ 55, Town Area Com- 
mittee, Rava V. Budh Sen 4, 22 

(1962) AIR 1962 J & K 12 (V 49). 

Municipal Council v- Mohd. Shaban 20 
(1937) AIR 1937 Pat 360 (V 24) = 

ILR 16 Pat 302, Chairman and 
Commrs. Chaibassa Munldpalily: 

V. Govind Sao tt9 

(1922) AIR 1922 Lah 198 (V 9) =i 
ILR 2 Lah 376 (FB), Idahomed 
Ghasita v. Sirajuddin tl8 

(1916) -AIR 1916 PC 182 (V 3) =" 

ILR 44 Cal 759. Tiicorndas 
Cooverji Bhoja v- Shri Gopinath 
■ Jiu 14, 16 

(1881) ILR 3 All 600 (FB), Hussain 
Ali Khan v. Hafiz Ali Khan 14, 15 

Jagdish Misra, for Applicant 
S. D. KHARE, J. : — The question w^hich 
has been referred for the consideration of 
this Full Bench is as follows: — ■ 

"On the facts of the present case which 
Article of the Limitation Act applies-” 

2. The facts of this case are very 
simple. The suit was for the recovery of 
Rs. 850 from the defendants. On l2th 
January, 1959, the plaintiff had taken the 
thelra of fishery rights in a certain tank 
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for the year 1959, and had paid the full 
theka money of r 4 1,700. He did not find 
it possible to work the entire theka, an^ 
therefore, he took the defendants as his 
partners. The shares of all the defendants 
separately defined, aggr^ated to one-half 
of the theka and therefore, they were re- 
quired to pay half the theka money to the 
plaintiff. According to the allegations 
made in the plaint the time jBxed for pay- 
ment was upto 31st July, 1959. However, 
the finding of the learned Munsif was that 
the defendants had agreed to pay their 
share of the theka money, by 31st January, 
1959, The learned Munat applying Arti- 
cle 115 of the First Schedule to the Limi- 
tation Act held that the suit, which was 
instituted on 26tb July, 1962, was barred 
by tirna 

3. The plaintiff preferred an appeal 
and the learned Civil Judge, who beard 
the appeal allowed it on the finding that 
Art. 120 of the First Schedule to the Limi- 
tation Act applied, ^d imder that Article 
the limitation was sis: years. The learned 
Civil Judge neither confirmed nor disturb- 
ed the findings of fact arrived at by the 
learned Munsif regarding the date on 
which the money became payable, 

4. The revision filed against the ap- 
pellate Court judgment was heard by a 
learned single Judge of this Court. It was 
contended before him that the case of 
Town -Area Committee. Rava v- Budh Sen, 
AIR 1962 All 438 relied upon by the learn- 
ed Civil Judge, bad not been correctly 
decided, because neither Art. 115 nor 
Art. 120 of the First Schedule to the Limi- 
tation Act could apply to the facts of the 
case and the sxut should have been gov- 
erned by Art. 113. 

5. Article 120 is a residuary Article, 
and in case Art. 113 or Art. 115 of the 
First Schedule to the Indian Limitation 
Act could apply it is obvious that Art. 120 
win not apply (vide Fidl Bench case of 
Zila Parishad v. Sm. Shanti Dew, AIR 
1965 AU 590). 

6. Articles 113, 115 and 120 read as 
foUows; 


Description of suit. 


Period of Time from which period begins 
limitation. to run. 


113, For specific perform- 
ance of contract. 


115. For compensation for 
the breach of any con- 
tract. express or im- 
plied, not in writing 
registered and not here- 
in specially provided. 

120. Suit for which no 
period of limitation is 
provided elsewhere in 
this Schedule. 


Three years The date fixed for the performance 
or, if no such date is fixed, when the 
plaintiff has notice that performance 
is refused. 

Three years "When the contract is broken, or 
(where there are successive breaches) 
when the breach in respect of which 
the suit is instituted occurs or (where 
the breach is continuing) when it 
ceases. 

Six years, "When the right to sue accrues. 
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7. It has been contended by the learn- 
ed counsel for the applicant that Art. 113 
of the First Schedule to the limitaiion Act 
dioixld apply, as the claim is nothing but 
for specific performance of a contract, 

8. In our opinion there is no force in 
this argument. It is true that there was 
a contract between the parties inasmudh 
as the plaintiff gave to the defendants one- 
half of the fishery rights in the tank on 
the condition that they would pay him half 
&e theka money. The allegations made 
in the plaint show that the defendants 
had already worked out the tiieka in res- 
pect of thdr riiafe of it. All that remain- 
ed to be done was to pay the proportionate 
theka money to the plaintiff. In such cir- 
cumstances no suit for specific perform- 
ance of contract could be filed: only a suit 
to enforce the agreement so far as it re- 
lated to the payment of the proportionate 
theka money could be, and has been fileff 

9. Th relevant portion of Section 12 of 
the Specific Relief Act (Act 1 of 1877) 
reads as follows; 

.the sperific performance of any 

Contract may in the discretion of the Court 
be enforced — 

(a) When the act agreed to be done is 
in the performance, wholly or part- 
ly, of a trust; 


(b) When ■fc^e exists no standard for 
ascertaining the actual damages 
caused by the non-performance of 
the act agreed to be done; 

(c) When the act agreed to be done is 
such that pecuniary compensation 
for its non-perfoimance would not 
afford adequate relief, or 

(d) When it is probable that pecuniary 

compensation caimot be got for the 
non-performance of the act agreed 
to be done ” 

10. A suit for the recovery of a speci- 
fied sum under a contract cannot be said 
to be a suit of the nature where pecuniary 
compensation , would not afford adequate 
relief. We are, therefore, of tiie opinion 
that the suit out of which this civil revi- 
sion arises cannot be said to be a suit for 
the spedfic performance of a contract and 
will not be governed by Art. 113 of the 
First Schediile to the Indian Limitation 
Act, 1908. 

11. The learned counsel for the ap- 
plicant has firrfher contended that in case 
it is hdd that Art. 113 cannot apply, the 
Article of the First Schedule to tiie limi- 
tation Act which should have been ap- 
plied was Art. 53, which reads as 
follows: — ■ 


Description of suit ' 

Period of 
limitation. 

Time from which period begins 
to run. 

53. For the’price of goods sold 
and delivered to be paid 
for after the expiry of a 
fixed period of crecUt. 

Three years 

When the period of credit expires, 


12. Again, looking to the facts of the 
case we find that the suit is not for the 
price of goods sold and delivered, but for 
tile recovery of money which was agreed 
to be paid as proportionate share of the 
tiieka money. The plaintiff, by this suit, 
sought to enforce the agreement. He did 
not or deliver any goods, and, there- 
fore, Art, 53 could not apply. 

13. We now proceed to conrider why 
Art. 115 of the First Schedule to the Limi- 
tation Act should apply to the facts of 
the present case. Article 115 applies when 
there is a breach of contract and the suit 
!s for compensation for the loss suffered 
by the innocent party. A breach of con- 
tract "occurs. where a party repudiates or 
fails to perform one or more of the obli- 
gations imposed upon him by the con- 
tact": (vide Cheshire and Fifoot, p. 484). 
"If one of two parties to a contract breaks 
the obligation v/hich the contract imposes, 
a new obligation will in every case arise 

• — a right of action conferred upon the 
party injured by the breach”: (vide 
Anson's Law of Contract, p. 412). Ad- 
mittedly in the present case there was a 


contract and according to the plaintiff and 
the findings of the Court a breach of con- 
tract had occurred inasmuch as the defen- 
dants failed to pay the stipulated amount 
upon the date fixed under the contract. 

14. Difficulty can, however, be caused 
by the word "compensation” used in Arti- 
cle 115. It can be argued that the words 
"compensation for breach of contract” 
point rather to a claim for xmliquidated 
damages than to the payment of a certain 
sum, and, therefore, where the suit is for 
the recovery of a specified sum, and not 
for the determination of xmliquidated 
damages, this Article should not apply. In 
our opinion this contention would be 
wholly untenable because it was not ac- 
cepted by this Court in the Full Bencli 
case of Husain Ali Eihan v. Hafiz Ali Khan, 
(1881) ILR 3 All 600 (FB) and by the 
Privy Council in the case of Tricomdas 
Cooverji Bhoja v. Sri Gopinath Jiu, AIR 
1916 PC 182. In the case of Husain Ah 
Khan, (1881) ILR 3 AR 600 (FB). Art. 116 
of Schedule H of the Limitation Act (Act 
15 of 1877) was the subject of interpreta- 
tion. A^des 115 and 116 of Sch- H of 
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Act 15 of 1877 have been reproduced 
verbatim in the Indian Limitation Act, 
1908. Article 115 deals with the breach 
of contracts not in writing and registered 
while Art. 116 provided for breach of con- 
tracts in writing and registered. It Is, 
therefore, obvious that the meaning which 
has to be given to the words "compensa- 
tion for breach of contract” occmring in 
both the Articles will have to be the 
same. 

15. The question for consideration In 
the case of Husain Ali Khan, (1881) .ILR 
3 AH 600 (FB) (Supra) was whether in a 
case for the recovery of money on the 
basis of a bond Art. 59 (providing for 
three years’ limitation) or Art. >116 (pro- 
viding for six years’ limitation) should 
apply. There is nothing in Art. 59 to in- 
dicate that it could mot apply to the case 
of a registered bond. However, if Arti- 
cle 116 could also apply to the case of a 
registered bond the Courts could say that 
because the latter Article speaks about 
registration it should be the appropriate 
Article to be applied in the case of the 
breach of the contract contained in a re- 
gistered money bond. The question whe- 
Iher a registered money bond comes under 
Art. 116 of Sch. II of Act 15 of 1877 was 
answered by the Full Bench of this Court 
in the affirmative. 

16. In the case of Tricomdas Cooverji 
Bhoja, AIR 1916 PC 182 (Supra) the argu- 
ment that the words "compensation for 
breach of a contract” point rather to a 
claim of imliquidated damages than to the 
claim of payment of certain sum was not 
accepted because the word "compensa- 
tion” has been used in the Indian Contract 
Act in a very wide sense. 

The relevant portion of Section 73 of 
the Indian Contract Act (No. 9 of 1872) 
reads as follows: — 

"73. When a contract has been broken, 
the party who suffers by such breach is 
entitled to receive, from the party who 
has broken the contract, compensation for 
any loss or damage caused to him there- 
by, which naturally arose in the usual 
course of thhigs from such breach, or 
which the parties knew, when they made 
the contract, to be likdy to result from 
the breach of it. 

Such compensaiion is not to be given 
for any remote and indirect loss or damage 

sustained by reason of the breach 

Illustrations 


(n) A contracts to pay a sum of money 
to B on a day specified. A does not pay 
the money-on that day; B, in consequence 
of ’^t receiving the money on that day is 
unable to pay his debts, and is totally 
nuned. A is not liable to make good to 
B anything except the principal sum he 
contracted to pay, together with interest 
upto the day of pasment” 

1970 AIL/14 IV G— 13 
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It is, therefore, clear that the word "com- 
pensation” has been used in Section 73 of 
the Indian .Contract Act in a very wide 
sense and the present case would be cover- 
ed by it, 

17. We see no reason why the words 
"compensation for breach of contract” as 
used in Art. 115 should be given a mean- 
ing different from the same words as used 
in Art. 116. Article 115 being a residuary 
article for suits based on breach of con- 
tract, it is obvious that the suit out of 
which this revision arises would be gov- 
erned by the said Article. 

18. Other High Courts in India have 
also interpreted the words "compensation 
for breach of contract” occurring in these 
Articles in the wider sense of the term 
"compensatiojQ.” The Lahore High Court 
fii the Full Bench case of Mahomed 
Ghasita v, Siraj-ud-din, AIR 1922 Lah 198 
(FB) held that the word "compensation” 
in Art. 115 as well as in Art. 116 has the 
same meaning as it has in Section 73 of 
the Indian Contract Act and denotes a 
sum of money payable to a person on ac- 
coimt of the loss or damage caused to him 
by the breach of a contract. 

19. The Patna High Court in the Divi- 
sion Bench case of Chairman and Com- 
missioners of Chaibassa Mimicipality v, 
Govind Sao, AIR 1937 Pat 360 held that 
Art. 115 and not Art. 120 of the Limita- 
tion Act applied to the suit brought by 
the Municipality for the recovery of the 
balance of money due under a contract by 
which the right to collect the tolls In the 
market was settled. 

20. The view of the Patna High Court 
was followed by the High Court of Jammu 
and Kashmir in the case of Municipal 
Council v. Mohd. Shaban, AIR 1962 J & K 
12. Article 86 of the Jammu and Kashmir 
Limitation Act corresponded exact to Arti- 
cle 115 of the First Schedule to the 
Indian Limitation Act, 1908. It was held 
by the Jammu and Kashmir High Court 
in that case that the word "compensation” 
used in Article 86 of the Jammu and 
Kashmir Act has wide meaning and St 
includes a claim for money which has 
become due to a party after the contract 
has been breached. 

21. The Orissa High Comt held In the 
case of Govinda Sabat v. State of Orissa, 
AIR 1964 Ori 189 that where the District 
Board had leased out the right to collect 
tolls in the market of a \^age to the 
defendant and the defendant had failed 
to pay three-fourths of the money due; 
which was to be paid in three equal instal- 
ments on due dates, the suit by the Gov- 
ernment against the contractor for the re- 
covery of the balance due was a suit for 
compensation for breach of contract, gov- 
ern^ by Art. 115. 

22. With great respect we are, there- 
for^ of the opinion that the case of AJB 
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1962 AH 438 (Supra) which was for the 
enforcement of the agreement to pay theka 
money payable in instalments and to 
which Art. 120 of the First Schedule to 
the Indian Limitation Act was applied was 
not decided correctly. 

23. Our answer to the question framed 
by the Division Bench» therefore, is — 

"On the facts of the present case Arti- 
cle 115 of the First Schedule to the Indian 
Limitation Act, 1908, would apply.” 

24. The record of the revision case 
will now be sent back to the learned single 
Judge with the above answer to the ques- 
tion referred. 

Beference answered 
accordingly. 
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M. H. BEG. J. 

New Victoria MiUs Co. Ltd., Petitioner 
V. Presiding Officer, Labour Court and 
others. Opposite Paries. 

Civil Misc, Writ No, 1492 of 1966, D/- 
12-7-1968. 

(A) Criminal P. C. (1898), Ss. 242, 
251-A, 254, 537 and 246 — Scope — SUght 
mistake in stating charge e.g. quoting 
wrong section — Mistake cannot vitiate 
trial — Industrial Employment (Standing 
Orders) Act (1946), Sch., Item 9. 

In criminal trials to which the warrant 
case procedure is applicable under the 
Code of Criminal Procedure, a slight mis- 
tsdce or defect in a charge could not pos- 
sibly vitiate the trial. The principle con- 
tained in Section 537 of Criminal P. C. 
would cure such a defect even in the pro- 
ceedings of a regular criminal Court. In 
the trial of summons cases by Magistrates 
aU that is required is that facts which 
constitute an offence should be put to the 
accused and either admitted or proved. 
Even if the aUegatioh put to an accused 
at a summons case trial is that the facts 
put to the accused constitute an offence 
tmder a section which does not apply, the 
offender can stiH be punished under the 
provision properly applicable on .facts 
proved as provided by Section 246. 

If the particular facts alleged against 
an employee constituted misconduct, the 
mere insertion of a wrong provision while 
stating the provision of the Standing Order 
applicable could not possibly vitiate the 
charge or the trial itself: (1960) 2 Lab LJ 
56 (SC) Eef. 

li^ere a wrong provision, was introduced 
by merely inserting an additional letter 
indicating the particular head of the 
Standing Order sought to be applied, the 
error could not be said to be basic. 

(Paras 6, 8, 9) 

(B) Industrial Employment (Standing 
Orders) Act (1946), Sch., Item 9 — Mis- 
conduct— -Mcaningo£-—Itisenou^H 

BM/EM/A635/69/VGW/B 


alleged misconduct affects competence o£ 
employee for particular land of work 
given to him — Misconduct by theft of 
property — Mere absence of evidence as 
to o-^ership of property could not ma^ 
decision of domestic tribunal perverse. 

The offence of theft, wherever theft £s 
committed by an employee, shows that 
the employee is dishonest and his reli- 
ability as a worker may be affected for 
that reason. Such a defect in a sweei^ 
who necessarily has access to residential 
premises of the employer and ot> 
portunities of committing theft is parti- 
cularly dangerous. Therefore, a workman 
employed as a sweeper who has either 
been proved to have committed a theft 
or to have so acted as to facilitate or aid 
theft may very well be guilty of such 
misconduct as to merit dismissal AH that 
has to be shown is that the alleged mis- 
conduct affects the competence of the 
employee for the particular kind of work 
he does. The misconduct for which an 
employee can be dismissed need not neces- 
sarily have been committed in the course 
of his employment. It is enough if it is 
of such a nature as to affect his suitability 
for a particular employment. It is then 
reasonably connected with the question 
whether the workman can be retained in 
that employment, AIR 1965 SC 155 & 
AIR 1960 SC 806, Rel. on. 

Held, that the absence of any evidence 
about the ownership of the property aUeg- 
ed to have been stolen could not make the 
decision of the domestic tribunal perverse. 

(Paras 11, 9) 

(C) Constitution of India, Acts. 20 (2) 
and 310-311 — Double jeopardy — Scope 
of 'Misconduct’ is wider than that of cri- 
minal offence e.g. theft — Mere fact that 
case was sent to criminal Court could not 
bar domestic enquiry. 

The charge in disciplinary proceedings is 
not identical with that at the criminal 
triaL The scope of 'misconduct’ is wider 
than that of a criminal offence such as 
theft. Disciplinary proceedings caimot be 
equated with a criminal trial. It is 
doubtful whether the principle of proprie- 
ty viz., that the disciplinary authority 
should not enquire into a charge of which 
the employee is already a'cquitted by a cri- 
minal Court, laid down for disciplina^ 
proceedings against civil servants, would 
be applicable with equal force to pro- 
ceedings before a domestic tribunal by an 
employer against an employee.^ Whe^ 
the dismissEd on the charge, of misconduct 
took place before the workmen were given 
the benefit of doubt and acquitted at the 
criminal trial under the Cri, P. .C- the fact 
that the case was sent to a criminal Coi^ 
could not bar a domestic inquiry: AIR 
1962 Mys 84, Disting. (Para 12) 

(D) Civil P. C. (1908), S. 11 — Object 
— Ground might and ought to have been 
taken, hut not taken in Lahom: Court or 
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earlier in High Court — Held, on applying 
principles of constructive res judicata, that 
ground could not he taken in High Court. 

The principles of res judicata are quite 
wide and general in application. They 
are designed to prevent unenetog litiga- 
tion and piecemeal re-agitation of the 
same d^ute on different grounds before 
different or same Courts. Where the 
ground in question was open to the op- 
posite parties in the Labour Court and on 
the earlier occasion in the High Court but 
they ^d not take it; 

Held, that the ground might and ought 
to have been taken earlier and on apply- 
ing the principles of res judicata, the party 
was precluded from raising the ground at 
that stage. (Paras 12, 13) 

(E) Industrial Disputes Act (1947), Sec- 
tion 15 — Powers of Labour Court — It 
is only when Labour Court comes to con- 
clusion that fair enquiry was not held, 
that it can enter into merits of case: AIR 
1965 SC 155, Rel. on. (Para 15) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 155 (V 52) = 

(1964) 7 SCR 555, Tata Oil Mills 
Co. Ltd. v. The Workmen 11, 15 

(1962) AIR 1962 Mys 84 (V 49), 

P, E. Ponnurangam v. Mysore 
Govt. Road Transport 12 

(1961) AIR 1961 SC 1189 (V 48) => 

(1961) 1 Lab LJ 546, Central India 
Coal Fields Ltd, v. R. B, Sobnath 8 
(1960) AIR 1960 SC 806 (V 47) = 

(1960) 3 SCR 227, Delhi Cloth 
and General Mills Ltd, v. Kushal 
Bhan 11 

(1960) 1960-2 Lab. LJ 56 = (1960-61) 

18 PJR 138 (SC), Doom Dooma 
Tea Co. Ltd. v, Assam Chah 
Karamchari Sangha 7 

T. N. Sapru, for Petitioner; J. N. 
Tewa^ for Opposite Parties. 

ORDER: — The petitioner, the New 
Victoria Mills Ltd., Kanpur, prays for a 
writ of certiorari to quash the award of 
a laboiu Court dated 16-9-1966 (Annexure 
27 to the writ petition) and consequential 
directions. The impugned award was given 
after this Court had caused, on 6-8-1963, 
in Civil Miscellaneous writ petition No. 
2720 of 1959 connected with civil miscel- 
laneous writ petition No. 2014/58,- a pre- 
vious award dated 26-6-1958 ^ven by the 
same Labour Court adjudicating the same 
question between the same parties. Mr, 
Justice Dwivedi had ordered in that 
case; — 

"I direct the Labour Court to re-hear 
the dispute and decide the question of fair 
hearing in the light of my judgment.” 

The question for adjudication before the 
Labour Court was framed as follows; — 
"Whether the employers have wrong- 
fully and/or unjustifiably dismissed Sri 
ffagannath, son of Sri Kunji, T. N. 9, and 
Sri Chhotey, son of Sri Chhedi, T. N. 3, 
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sweepers, with effect from February 7, 
1967, if so, to what relief are the work- 
men concerned entitled?” 

The employers had tried and found Jagan- 
nath and Chhotey, opposite parties 2 and 
3, guilty on a charge framed as follows; 

"Aap 6-11-1954 H rat me ek baje sagar 
peshi me cement M bori chorate hue 
pakade gaye aur usi samay aap police me 
bhi dediye,gaye. Aap jawab deejiye ke 
chori M case men aap ke khilaf kiyon na 
karwai kiya jai and thereby committed 
an act of misconduct under Standing 
Order 23 (D) (Theft).” 

This charge framed in language which was 
a mixture of Hindi and English, as indi- 
cated above, certainly put the matter with 
which the accused were charged fairly 
and squarely to them in language which 
was quite intelligible to them. The ques- 
tions which were argued before this Court 
on the previous occasion were whether 
the charge had been properly framed and 
whether the accused had been given a fair 
hearing. Dwivedi, J.„ who quashed the 
previous award, had observed in the 
course of his judgment: "I have already 
stated that the award is founded on the 
only ground that the domestic enquiry did 
not give fair hearing to the employees.” 
After coming to this conclusion. Dwivedi, 
J. held that the charge contained full 
details of the misconduct alleged against 
the workmen. It was also held there that 
the Labour Court had proceeded on a 
number of irrelevant considerations in 
coming to the conclusion that the accused 
had not got a fair hearing. 

2. In the award now assailed by the 
petitioner, the Labour Court has observed 
that the case had been sent back by this 
Court in order to determine whether there 
was a fair hearing before the domestic 
tribimal. After making this observation, 
the Labour Court, for some reason, made 
no effort whatsoever to decide the ques- 
tion of fair hearing and seems to have 
forgotten all about it. Perhaps the Labour 
Court was of opinion that the direction 
to rehear the dispute meant that the 
whole case was re-opened and could be 
decided entirely afresh on whatever 
grounds the Labour Court thought fit to 
take. I may observe that even if the. 
Labom Corut’s assumption that every 
question was open to it for adjudication 
afresh could be justified, it should have 
given a decision on the question this Court 
had expressly directed it to decide. The 
order of this Court, as I understand it, was 
that, although the dispute is to be re- 
heard, a fresh decision must be given, in 
any case, on the only question which was 
apparently raised before the Labour Court 
and before this Court on the previous oc- 
casion, that is to say, the question whether 
a fair hearing was given to the workmen 
by the domestic tribimaL Unfortimately, 
the laboiu Coiut has not given any reason 
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for treating the whole case as open to it 
for re-adjudication 'iRdthout finding that 
the workmen did not get a fair hearing. 

3. The labour Court held that a charge 
for misconduct brought by an employer 
against a workman need not be restricted 
to theft committed on the company’s pre- 
mises or during working hours of the 
operative. It relied on the decision of the 
Supreme Court in Central India Coal 
Fields V. R. B. Sobnath, AIR 1961 SC 1189 
in order to decide issue No. 2 in favour of 
the employers. It was held in that case 
that improper conduct of an employee 
committed even outside the Company’s 
premises and also outside the working 
hours could be misconduct mder the 
standing orders. The Labour Court fram- 
ed and decided an additional issue No. 2 
against the workmen: Whether the Stand- 
ing Orders of the concern were applicable 
to the workmen who are enaployed at the 
bungalows of the officers' of the mills? 
Apparently, the workmen had r^ed the 
question whether a theft alleged to have 
been committed at the bungalows of the 
officers by employees could constitute 
misconduct within the meaning of that 
term as given in the Standing Orders. 
Although the Labour Court held that the 
Standing Orders would cover theft by a 
workman outside the Company’s premises, 
it took the view that, there being no evi- 
dence that the cement stolen belonged to 
the Company, no charge for misconduct 
cotold be made out. 

4. I have been taken through the 
written statements filed on behalf of the 
employers and the workmen before the 
Labour Court. The fresh question on 
which the Labour Court seems to have 
decided the whole case on this occasion, 
whether the cement alleged to have been 
stolen was the property of the Company 
or not, was not raised any where by the 
parties. The Labom Court, however, ob- 
served that the Managing Officer’s bim- 
galow on which the theft was committed 
was two and a half miles from the factory 
and did not belong to the factory. It 
practically negatived the effect of its own 
finding that the Standing Orders applied 
to a case of theft outside the premises of 

.the Company by introducing the condi- 
tion that the theft had to be shown to be 
of the Company’s property. It held that, 
as no evidence was produced at the 
domestic inqiiiry that the cement alleged 
to have been stolen was the property of 
the Company or that the theft was in 
connection with the Company’s business, 
there was no evidence whatsoever to sup- 
port the charge of misconduct. In other 
words, the Labour Court construed the 
diarge as confined to theft of the property 
of the Company or one committed in con- 
nection with the Company’s business and 
misconduct as confined to such theft. It 
held the finding of the domestic tribunal 
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to be "perverse” on the ground that there 
was no evidence at all about the owner- 
ship of the cement said to have been 
stolen. 

5. It seems very doubtful whether the 
Labom Coiirt could proceed at a tangent 
in this fashion at all at any stage to decide 
a question of fact which was not raised 
by the workmen either at their trial or 
before the Labour Court in their written 
statement. If the ownership of the pro- 
perty by the Company or its connection 
with the business of the Company was an 
essential ingredient of the charge of mis- 
conduct it might have been possible to 
say that the evidence in support of the 
charge could not constitute misconduct at 
all and that the finding of the domestic tri- 
bunal was perverse for that reason. In 
the case before me, the facts stated in the 
Hindi l^guage and put to the employees 
could, if proved, constitute misconduct 
quite apart from the question whetlier the 
property stolen was that of the company 
or of an officer or director of the Com- 
pany. 

6. If is true that the charge mentions 
a provision of the Standing Order which 
only applied to a case of theft of the pro- 
perty of the Company or of property stolen 
in connection with tlie business of the 
Company. But, this provision was men- 
tioned only in the part of the charge re- 
lating to the particular provision under 
which the alleged misconduct was sup- 
posed to be an offence. The factual in- 
gredients of the charge of alleged mis- 
conduct were already put to the employees 
in Hindi. The only mistake in the charge 
was that the letter 'D’ had been put within 
brackets after the words "Standing 
Order 23.” 

Even in criminal trials to which the war- 
rant case procedure is applicable under 
the Code of Criminal Procedure, such a 
slight mistake or defect in a charge could 
not possibly vitiate the trial. In the trial 
of summons cases by Magistrates all that 
is required is that facts which constitute 
an offence should be put to the accused 
and either admitted or proved. Even if 
the allegation put to an accused at a 
summons case trial is that the facts put to 
the accused constitute an offence imder 
a section which does not apply, the of- 
fender can still be punished under the 
provision properly applicable on facts pro- 
ved as provided by S. 246 of the Code of 
Criminal Procedure. 

7. The Labour Court appeared to have 
misdirected itseK with regard to the mean- 
ing of the term “perverse” with reference 
to a decision. The Labour Court relied on 
Doom Dooma Tea Co. Ltd. v. Assam Chm 
Karamchari Sangha, 1960-2 Lab LJ 56 (SCfi 
where the following grotmds upon which 
the resffit of a trial by a domestic Tribunal 
could be set aside were given: "(1) when 
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there has been want of good faith; (2) 
when there is victimisation or unfair 
labour practice; (3) when the manage- 
ment has been guilty of a bade e^or or 
violation of a principle of natural justice; 
and (4) when on the materials the finding 
is completely baseless or perverse.” Mr. 
J, N, Tewari appearing on behalf of the 
opposite parties tried to justify the view 
t^en by the Labour Court on the groimd 
that the trial of the opporite parties by 
the domestic Tribunal was vitiated by a 
"basic error” and also on the ground thati 
on the materials on the record, the finding 
was completely baseless or perverse. 

8. It has been conceded by Mr. Tewari 
that Standing Order 23 does not give a 
definition of misconduct at all but only, 
gives instances of it. The Standing Order 
23 begins as follows; "The following acts or 
omissions will be treated as misconduct,” 
The Standing Order ends after mentioning 
various kinds of misconduct, with the 
words: "and any other misconduct.” Thus, 
the language of the Standing Order itself' 
shows that it does not define miscondu^ 
or illTistrate it exhaustively. If the parti- 
cular facts alleged, which were put to the 
employees in the Hindi language, con- 
stituted misconduct, the mere insertion of 
a wrong provision while stating the provi- 
sion of the Standing Order applicable 
could not possibly vitiate the charge or 
the trial its^ 

9. In this case, the wrong provision was 
introduced by merely inserting an addi- 
tional letter indicating the particular head 
of the standing order sought to be applied. 
The principle contained in Section 537 of 
the Criminal P. C. woidd cure such a 
defect even in the proceedings of a re- 
gifiar criminal Court in a warrant case 
trial where charges have to be formally 
framed. The error could neither be basic 
nor could the absence of any evidence 
about the ownership of the property alleg- 
ed to have been stolen make the decision 
of the domestic tribunal perverse. As 
already indicated, the view of the Labour 
Court is itself vitiated by basically and 
patently erroneous views about what con- 
stitutes a misconduct and the meaning 
of a “perverse” decision. 

10. I may also mention that the award 
contains.no discusrion of any specific find- 
ings given by the domestic tribunal -whose 
verdict was characterised as "perverse”. 
On this occasion, the only ground upon 
which the award is really based is --that 
the absence of e-vidence relating to the 
o-wnership of the cement alleged to have 
been stolen vitiated the whole trial and 
made- a finding of guilt for the charge of 
misconduct perverse. This raises the 
question of the meaning of "rmsconduct.” 

11. In Tata Oil Mills Co. Ltd. v. The 
Workmen, AIR 1965 SC 155 it was held 
that although misconduct to be covered 


by the particular Standing Order placed 
before -fiieir Lordships had to be shown 
to be rationally connected with the em- 
ployment of the offender the mere fact 
■that alleged disorderly beha-viour took 
place at a distance from the factory where 
the employees worked could not take the 
disorderly beha-viour outside the purview 
of misconduct. In Delhi Cloth and General 
Mills Ltd, V. Kushal Bhan, AIR i960 SC 
806, an employee of the Company manu- 
facturing textiles was dismissed by his 
employers for misconduct on the ground 
that he had stolen the bicycle of a clerk 
of the Company. It could be urged there 
also that the offence was committed out- 
side the course of employment of the 
Company. The dismissal for mis- 
conduct was, however, not conridered im- 
proper by their Lordships of the Supreme 
Court. In that case, the dismissal had 
taken place pending a criminal trial for 
theft in which the employee was finally 
acquitted. It was held that the Labotir 
Tribunal could not assail the proceedings 
on questions of fact even though it is 
better for an employer to await the deci- 
rion of a criminal Court in a grave case 
so that the defence of the employee in the 
criminal trial may not be prejudiced. But, 
theft of another employees’ property was 
held to constitute misconduct justif 5 ting 
the dismissal. Presumably the offence of 
theft, wherever theft is committed by an 
employee, shows that the employee is dis- 
honest and his reliability as a worker may 
be affected for that reason. Such a defect 
in a sweeper, who necessarily has access 
to residential premises of the employer and 
opportunities of committing theft, is 
paiticularly dangerous. Therefore, a work- 
man employed as a sweeper who has either 
been proved to have committed a theft or 
■to have so acted as to fadlitate or aid theft 
may very well be guilty of such miscon- 
duct as to merit dianissal. All that has 
to be sho-wn is that the alleged misconduct 
affects the competence of the employee for 
■the particular kind of work he does. The 
misconduct for which an employee can be 
dismissed need not necessarily have been 
committed in the coxxrse of his employ- 
ment. It is enough if it is of such a nature 
as to affect his suitability for a particular 
emplo-yment. It is then reasonably con- 
nected -with the question whether the 
workmen can be retained in that employ- 
ment. 

12. Another question raised by Mr, 
J. N. Tewari was that the workmen, op- 
posite parties 2 and 3, ha-ving been acquit- 
t^ by a criminal Court on the charge of 
■theft, of cement, could not be tried by the 
domestic tribunal and dismissed for the 
same offence. Learned counsel cited. P. E, 
Ponnurangam v. Mysore Government Road 
Transport, AIR 1962 Mys 84 where it was 
held that, if an offence punishable by a 
criminal Court is alleged against a civil 
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servant and is actually sent to a c riminal 
Court which acquits the civil servant, "it 
would be extremely improper for any 
disciplinary authority to inquire again 
into that charge and hold him guilty on 
the very evidence which was produced 
before the criminal Court and which it 
disbelieved.” It was also held there: "To 
permit that would be to countenance an 
improper circumvention of ttie order of 
acquittal made by a competent criminal 
Court.” This was a case of disciplinary 
proceeding against a civil servant. An 
inquiry into the same charge was held to 
be improper although it could not be held 
to be illegal for contravening the principle 
contained in Art. 20 of the Constitution. 
The charge in disciplinary proceedings is 
not identical with that at the criminal 
trial. The scope of "misconduct” is 
wider than that of a criminal offence such 
as theft. Disciplinary proceedings cannot 
be equated with a criminal trial. I also 
doubt whether this principle of propriety, 
laid down for disciplinary proceedings 
against civil servants, would be applicable 
with equal force to proceedings before a 
domestic tribunal by an employer ag^hst 
an employee. In the present case, the dis- 
missal on the charge of misconduct took 
place before the workmen were given the 
benefit of doubt and acquitted at the cri- 
minal trial imder the Criminal Procedure 
Code. The mere fact that the case was 
sent to a criminal Court could not bar a 
domestic inquiry. The Labour Court was 
only concerned with the correctness of 
the proceedings before the domestic tri- 
bunal. The main ground, however, on 
which I overruled this objection raised for 
the first time before me in this Court is 
that it was not raised at aU either before 
the Labour Court or before this Court on 
the earlier occasion as it could have been 
done. 

13. This brings me to the principle 
which should, in my opinion, be applied 
such cases, quite apart from the op- 
portunity which the opposite parties 
Jagaimath and Chhotey had of raising 
such a plea before the Labour Court, this 
is the second occasion which the opposite 
parties have had of raising this question in 
this Court as an alleged bar to proceedings 
for dismissal by the employer. On the 
earlier occarion when ' this matter was 
considered by my learned brother Dwivedi, 
J. in this Court no such objection was 
taken at all. Even if it is an objection 
whidi was open at that stage, so that it 
might and ought to have been taken then, 
I would apply the principle of construc- 
tive res judicata and hold that the opposite 
parties cannot invoke this ground in this 
Court now. The principles of res judicata 
are qmte wide and general in application. 
They are derigned to prevent unending 
litigation and piecemeal re-agitation of the 
same dispute on different grounds before 
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different or same Courts. If the ground 
was open to the opposite parties on the 
earlier occasion in this Court and they 
did not take it, I think they are precluded 
now from raising it on this occasion before 
this Court 

14. As already observed, this Court had 
sent back the dispute for re-hearing and 
for decision of the question whether 
Jagannath and Chhotey, opposite parties 2 
and 3, had a fair hearing before Ike 
domestic tribunaL That question ought to 
have been decided by the Labour Court 
in compliance with the orders of this 
Court, but it did not do so. Taking a 
charitable view of its error, it may be said 
that the Labour Court did not deliberately 
flout the orders of this Court but was 
under a misapprehension about 1he duty it 
was directed to perform. 

15. It was only if the trial of Jagan- 
nath and Chhotey, opposite parties 2 and 
3, was actu^y vitiated by a violation of 
principles of natural justice, so that it 
could be held that they did not get a fair 
hearing, that the Labour Court could 
enter into questions of fact itself and then 
decide them. As their Lordships of the 
Supreme Court have pointed out, in AIB 
1965 SC 155 (Supra), the Industrial Tri- 
bunal can discard the findings of the 
domestic tribunal and give its own 
findings on questions of fact provided 
the proceedings before the domestic tri- 
bunal are vitiated by a basic error such 
as violation of principles of natural jus- 
tice. In the present case, the only alleged 
baric error which was open for the Labour 
Court to adjudicate upon was whether the 
workmen had obtained a fair hearing be- 
fore the domestic tribimaL It was only 
after it had arrived at the conclusion that 
they did not have a fair hearing that the 
Labour Court could have entered into 
merits of the case at. alL The award of 
the .Labour Court, however, contains no 
finding which could, so to say, open the 
door for entering upon a consideration of 
question of fact, 

16. For the reasons given above, I 
quash the award of the Labour Court 
dated 16-9-1965 and issue fresh directions 
as follows: The Labour Court shall decide 
the specific question whether the opposite 
parties Jagannath and Chhotey had a fair 
hearing before the domestic tribimaL 
Only if it arrives at the condurion that 
they did not have a fair hearing will it 
proceed to re-examine the facts relating to 
the alleged misconduct for itself. If it is 
able to and does re-examine the facts, it 
will bear in mind the meaning of "mis- 
conduct” as explained above If the work- 
men had a fair hearing, it will not be 
open for it to consider any other ques- 
tion- 

17. There should be no room now for 
the Labour Court to misapprehend the 
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orders ' of this Court. The parties will 
hear their own. costs. 

Petition allowed. 
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B. D. Tandon, Petitioner v. State of 
ti. P. and another, Kespondents. 

Writ Petn. No. 65 of 1968, D/-3-4-1969. 

(A) Motor Vehicles Act (1939), Ss. 47 
(3) and 64-A First Proviso ~ Re-deter- 
mination of strength of permits — Notice 
to existing operators not necessary as no 
rights are affected — Nor does provision 
for limitation in First Proviso to S. 64-A 
confer on Mm right of hearing — (Con- 
stitution of India, Art. 226). 

There is no provision in the Act requir- 
ing a notice to an existing operator at the 
stage of Section 47 (3). Aji exi^ng opera- 
tor, therefore, cannot claim notice or right 
of hearing at the said stage unless it be 
possible for him to establish that by a re- 
determination of strength under Sec- 
tion 47 (3) any of his rights is affected. A 
person may be aggrieved by an order even 
without his right being affected. If a 
permit is granted to a particular person 
to ply his vehicle on a particular route, 
it does not confer on him any right to 
exclude any person who is likewise 
granted a permit in accordance with the 
provisions of the Act, though he may feel 
aggrieved in so far as such other person 
is likely to divide the income derived so 
far by him alone. That way he may be 
said to be aggrieved. But it cannot by any 
means be said that by such introduction of 
another person any of his rights has been 
affected. It does not follow therefrom 
that any of his rights is affected by such 
an order so as to entitle him to claim a 
hearing from the authority concerned be- 
fore it passes an order under Section 47(3) 
even if he may invoke revisional jurisdic- 
tion under Section 64-A on feeling ag- 
grieved by a redetermination of strength 
under Section 47(3). 

The provision for limitaffon in the first 
proviso to Section 64-A for an application 
in revision to be moved thereunder can- 
not be construed to confer a right of hear- 
ing before the Regional Transport Autho- 
rity upon the person who may invoke 
revisional jurisdiction of the State Trans- 
port Authority under Section 64-A. AIR 
1967 All 573 & AIR 1968 SC 410, ReL on; 
AIR 1969 All 269 (FB), Expl.; AIR 1965 
SC 458 & AIR 1961 SC 1500, Considered. 

(Paras 4, 5) 

(B) Motor Vehicles Act (1939), Ss. 47 (3) 
and 43 (1) — Re-determination of stren^h 
of permits — Relevant considerations in- 
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dicated — Authority acting mechanically 
rather by applying its mind — Resolution 
held bad. 

Considerations indicated in Cls. (a) to 
(d) to sub-section (1) of S. 43 are relevant 
for determination of strength on a parti- 
cular route at a given tima Although 
these are not the only matters for con- 
sideration while determining strength 
tmder Section 47 (3), those are certainly 
some of the relevant considerations which 
shoidd weigh with the authority while 
determining strength imder Section 47 (3). 
Where none of these were taken into ac- 
coimt while passing the resolution, and 
on the other hand matters, for the factual 
existence of which there was presumably 
no evidence whatsoever and which had 
hardly anything to do with the determina- 
tion of strength on a route, were made a 
basis for the revocation of strength on all 
the routes in a particular re^on irrespec- 
tive of varying factors obtaining on dif- 
ferent routes: 

Held, that the Regional Transport 
Authority acted in the matter mechanical- 
ly rather by applying its mind to relevant 
fectors. Such a resolution was bad in the 
eye of law and could not be permitted 
to stand. AIR 1963 All 383 and AIR 1969 
SC 493, ReL on. (Para 6) 

(C) Civil P. C. (1908), Preamble — In- 
terpretation of statutes — Mandatory or 
directory provisions — Use of expression 
‘hnay” or "shall”, not conclusive — Motor 
Vehicles Act (1939), S. 47 (3) is mandatory 
' — Civ. Misc. Writ Nos. 4286 and 4320 of 
1967, D/- 23-2-1968 (All), Not foil. 

In determining whether the provision 
is mandatory or directory the tise of the 
expression "may” or "shall” is not con- 
clusive. It depends on the intent of the 
Legislature and the same is to .be gathered 
not only from the language of the parti- 
cular provision but also from various other 
relevant factors. 

Motor Vehicles Act is a regulatory Act, 
its main purpose being to regulate vehi- 
cular traffic with due regard to relevant 
factors such as among others those in- 
dicated in Section 43 of the Act. Sec- 
tion 47 (3) enjoins a duty on the authority 
to limit the number of riage carriages for 
which stage carriage permits may be 
granted. So long as that has not been 
done, there arises no occasion for the 
authority to dispose of applications pend- 
ing before it for the grant of permits. It 
thus follows that the direction conferred 
on the authority under Section 47 (3) Is 
in fact coupled with an obligation. That 
being so, the provision in Section 47 (3) 
cannot but be held to be mandatory. 1969 
All LJ 453 & 1969-1 SCWR 569 & AIR 
1963 SC 1618, Rel, on; Civ. L^c. Writ 
Nos. 4286 and 4320 of 1967, D/- 23-2-1968 
(All), Not followed. (Para 7) 
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Cases Referred; Chronological Raras 

(1969) AIR 1969 SC 493 (V 56) =• 

1968 SC (Notes) Item 771 (p. 524). 

K. M. Vishwanatha PiUai v. K. M. 
Shamnugam PiUai 6 

(1969) Chdl Appeal No. 1426 of 
1968, D/-17-2-1969 = 1969-1 SCWR 
569, Obliswami Naidu v. Addi- 
tional State Transport Appellate 
Tribunal Madras ,7 

(1969) AIR 1969 AU 269 (V 56) =■ 

1968 AU LJ 279 (FB), Shiv Charan 
Dass Sharma v. Regional Transport 
Authority ^ 

(1969) Spl. Appeal No. 1060 of 1967 
and Civil Misc. Writ Nos. 3396 of 
1967 and 4210, 4211 & 4212 of 
1968, D/- 13-3-1969 = 1969 AU 
LJ 453, Mahfooz Jan v. State 


Transport Tribunal, Lucknow 7 

(1968) AIR 1968 SC 410 (V 55) = 

(1968) 1 SCR 635, Lail^hmi Narain 
Agarwal v. State Transport Autho- 
rity, U. P. 4 

(1968) CivU Misc. Writ Nos. 4286 
and 4320 of 1967, D/- 23-2-1968 
(AU), Balkrishna Khattri v. Re- 
gional Transport Authority, 

Lucknow 7 

(1967) AIR 1967 AU 573 (V 54) =' 

1967 AU LJ 657, Lakshmi Narain 
Agarwala v. State Transport 
Authority, U. P., Lucknow 4 

(1965) AIR 1965 SC 458 (V 52) = 

(1963) Supp 2 SCR 273, Municipal 
Board, Pushkar v. State Transport 
Authority, Rajasthan 5 

(1963) AIR 1963 SC 1618 (V 50) => 

(1964) 2 SCR 197, State of Uttar 
Pradesh v. Jogendra Singh 7 

(1963) AIR 1963 AU 383 (V 50), 
KhalU-ul-Rahman Khan v. State 
Transport AppeUate Tribunal 6 

(1961) AIR 1961 SC 1500 (V 48) = 

(1962) 1 SCR 676, Harish Chandra 
Raj Singh v. Deputy Land Acquisi- 
tion Officer 6 

(1960) AIR 1960 Mys 141 (V 47), 

H. M. Shantanna v. State Trans- 
TJort Authority in Mysore 5 


R. N, Trivedi, for Petitioner; Chl^ 
Standing Counsel, for Opposite Parties. 

ORDER; — AU these petiUons under 
Art. 226 of the Constitution can conveni- 
ently be disposed of by a single judgment 
in so far as aU of them are directed against 
the resolution dated 15th December, 1967 
passed by the Regional Tran^ort Autho- 
rity, Lucknow Region, revoking strength 
on aU the routes in Lucknow region with 
effect from the date of the resolution, 

2. All the petitions except that of 
Writ Petition No. 314 of 1968 are operators 
on some or the other route in the Ludoiow 
Region. The petitioner of Writ Petition 
No. 314 of 1968 is an association of 
operators providing motor passenger trans- 
port on the routes in this State. Ihese 
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petitioners chaUenge the validity of the 
aforesaid resolution for a ntunber of rea- 
sons to appear from discussion to foUow 
hereafter. The main reUef in each case 
is that the impugned resolution dated 15th 
December, 1967 passed by the Regional 
Transport Authority, Lucknow Region, 
Lucknow be quashed though in some peti- 
tions some other reUefs have also been 
claimed, such as in Petition No, 65 it is 
further prayed thait the Regional Trans- 
port Authorily impleaded as opposite 
party No. 2 in it be restrained from issuing 
permits more than one on Unnao SandUa 
route to which it relates since appUcations 
had been invited for the grant of only one 
permit on that route and further that the 
Regional Transport Authority be restrain- 
ed from issuing any temporary permit on 
that route during the pendency of the ap- 
plications for the grant of permanent 
permit. 

3. Regional Transport Authority has 
contested each of these- petitions. A 
coimter affidavit has been filed in Writ 
Petition No. 195 of 1968 and another in 
Writ Petition No. 233 of 1968. No counter- 
affidavit appears to have been filed in any 
other petition. 

4. I have heard learned counsel ap- 
pearing for these petitioners and learned 
Standing Counsel appearing for the op- 
posite party at some length. Three points 
have been urged in support of the peti- 
tion. The first contention raised on behalf 
of the petitioners is that it is incumbent 
on the authority to give notice to the ex- 
isting operators whenever it chooses to 
revise imder Section 47 (3) of the Motor 
Vehicles Act strength on any route. A 
similar contention was raised before a 
Division Bench of this Coxurt of which I 
happened to be a member in the case of 
Lakshmi Narain Agarwala v. State Trans-' 
port Authority U. P. Lucknow, 1967 All 
LJ 657 = (Am. 1967 AU 573). In that 
case the contention was rejected. Material 
observations which occur on page 660 (of 
AU LJ) = (at p, 576 of Am) may be re- 
produced bdow: — • 

" .We are unable to see as to 

how a person placed in the position of the 
Petitioner can claim as a matter of right 
to be heard ' by a Regional Transport 
Authority whenever it decides to under- 
talce redetermination of the strength bn a 
route under sub-section (3). Obviously, 
if no such right has been conferred on him 
by the statute, he can have none unless 
it be possible to say that by such deter- 
mination any of his rights is affected. It 
may be that if a larger number of opera- 
tors is put on the route with the result 
that the profits so far earned by the ex- 
isting operators become diwsible among a 
larger number of persons and as such, an 
increase in the strength of the route may, 
in ultimate analysis, mean some diminu- 
tion in the income of existing operators. 
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But that fact by Itself does not furnish the 
existing operators with any cause of ac- 
tion in so far as by getting permits they 
get no monopoly and, as such, whatev^ 
be the ultimate eSect of an increase^ in 
the strength on the route it does not entitle 
them to claim notice. It thus follows that 
neither there is any provision in the Act 
or in the rules requiring a notice being 
given to an existing operator in regard to 
a proposal to increase the number of 
operators on a route, nor the deternuha- 
tion of such a matter affects prejudiciaUy 
an existing operator so as to entitle him 
to be heard before the proposed action is 
taken. In that view of the matter we are 
imable to countenance the contention of 
the learned counsel that an existing 
operator must have his say in the matter 
of determination of the strength on a 
route under sub-section (3) of S. 47 before 
a final decision is taken thereunder.” 
Learned coimsel urges that in view of the 
Full Bench decision of this Court in the 
case of Shiv Charan Dass Sharma v. Ee- 
^onal Transport Authority, 1968 All LJ 
279 = (AIR 1969 AU 269) (FB) and the 
decision of the Supreme Court in the ap- 
peal from the aforesaid case from which I 
have reproduced above certain material 
observations, AIR 1968 SC 410, Lakshmi 
Narain Agarwal v. State Transport Autho- 
rity, U. P„ the view expressed by the Divi- 
sion Bench must be taken to have been 
impliedly overruled. I am unable to 
agree with this contention. My attention 
has been drawn to the following observa- 
tions in the Full Bench case occurring on 
page 286 (of AU LJ) = (at p. 276 of AIR): 

"Once a valid permit is granted to an 
operator he has a right to carry oh his 
business of plying his vehicle on the route 
concerned and the right thus given to him 
is a proprietary right,” 

I fail to see as to how these observations 
affect the decision in Lakshmi Narain’s 
case, 1967 AU LJ 657 = (AIR 1967 AU 
573) (Supra). These observations at the 
most mean that a permit holder has a 
right to ply his vehicle thereimder in ac- 
cordance with the terms thereof and has 
also a right to see that none is inducted 
on the particular route otherwise than in 
accordance^ with the provisions of the 
Motor Vehicles Act. These observations 
do not in my opinion go any fmi:her. They 
cannot be construed to confer any right 
on an existing operator to rerist revision 
of strength by the authority concerned 
under Section 47 (3) of the Act. With 
regard to the contention that an existing 
operator has no right to prefer a revision 
under Section 64-A of the Motor Vehicles 
Act from an order revising strength on a 
route the Supreme Court in Lakshmi 
Narain’s case, AIR 1968 SC 410 observes 
in paragraph 7 on page 413: — 

"We are unable to say that no existing 
operator can be aggrieved by an order 


made tmder Section 47 (3), increasing or 
decreasing the. number of stage carriages; 
it would depend on the facts and circum- 
stances of each case.” 

From these observations it is sought to 
argue that according to the decision of the 
Supreme Court an existing operator has 
a right of revision tmder Section 64-A 
from an order determining strength on a 
route and as such it must be inferred that 
he is entitled to have his say in the matter 
even before Regional Transport Authority 
whUe a strength on a route is being re- 
determined. I faU to see as to how that 
can be inferred from the abovecited ob- 
servations of the Supreme Court. In my 
view these obseiwations are based on the 
language of Section 64-A pure and simple, 
in fact Section 64-A is not designed to 
confer any right on any one but only to 
define revisional powers of the State 
Transport Authorily though no doubt in 
its first proviso it says that the State 
Transport Authority shall not entertain 
any application from a person aggrieved 
by an order of Regional Transport Autho- 
rity unless the same is made vrithin 30 
days from the date of the order. It is 
because of this provision in the proviso 
that it is possible to infer that a person 
aggrieved by an order of a Regional Trans- 
port Authority can invoke the revisional 
jurisdiction of the S.tate Transport 
Authority provided he conforms to the 
rule of limitation laid down therein. It 
cannot in my opinion be construed to con- 
fer a right of revision on a person who 
feels aggrieved by an order of a Regional 
Transport Authority. Moreover, having 
regard to the language of the first proviso 
to Section 64-A, at the most it can be said 
that a person aggrieved by an order of 
Regional Transport Authority can invoke 
revisional jurisdiction of the State Trans- 
port Authority. That wo.uld be so by 
virtue of a specific provision in the Act. 
That there is no specific provision requir- 
ing notice to an existing operator at the 
stage of Section 47 (3) is not in con- 
troversy, The argument that in view of 
what is provided in subsequent Cl. (f) to 
sub-s. (1) of S. 47 (it be taken that an 
existing operator has a right to make re- 
presentations at the stage of Section 47 
(3) ) was repelled by a Division Bench of 
this Court in Lakshmi Narain’s case, 1967 
AU LJ 657 = (AIR 1967 AU 573) and that 
view has been upheld by the Supreme 
Court in AIR 1968 SC 410. Material ob- 
servations occur in paragraph 5 on page 
412. These are: — 

"The learned counsel contends that the 
expression "matters mentioned in sub- 
section (1)” occurring in sub-section (3) 
refers back not only to matters mentioned 
in sub-clauses (a) to (f) to sub-section (1) 
in Section 47 but also the right of re- 
presentation mentioned in sub-section (1). 
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We are unable to accept this line of rea- 
soning as being sound.” 

So it is now settled that there is no provi- 
sion in &e Act requiring a notice to an 
existing operator at the stage of Section 47 
(3). Such being the position, an existing 
operator cannot claim notice or right of 
hearing at the said stage unless it be pos- 
sible for him to establish that by a re- 
determination of strength under Sec. 47 
(3) any of his rights is ^ected. A person 
may be aggrieved by an order even with- 
out his right being affected. The Motor 
Vehicles Act is a regulatory Act. Its main 
pilose is to regulate vdiicular traffic 
with a view to achieve maximum public 
convenience having due regard to relevant 
factors, such as the condition of road, 
demand of vehicular service in a parti- 
cular region, number and nature of trans- 
port services available in a particular 
region and so on. Thus if a permit is 
granted under the provisions of the Act to 
a particular person to ply his vehicle on 
a particular route, it is obvious that it does 
not confer on him any right to exclude 
any person who is likewise granted a per- 
mit in accordance with the provisions of 
the Act. By introduction of another per- 
son on the route he may feel aggrieved in 
so far as such other person is likely to 
divide the income derived so far by him 
alone. That way he may be said to be 
aggrieved. But it carmot by any means be 
said that by such introduction of another 
person any of his rights has been affected. 
So even if an existing operator is a person 
who can invoke revisional jurisdiction of 
the State Transport Authority under Sec- 
tion 64-A on feeling aggrieved by an order 
of a Regional Transport Authority under 
Section 47 (3), it does not follow there- 
from that any of his rights is affected by 
such an order so as to entitle him to claim 
a hearing from the authority concerned 
before it passes an order under Section 47 
(3). Here, I may refer to the following ob- 
servations of the Supreme Court in para- 
graph 7 of the report in AIR 1968 SC 410: 

VThe High Court, as stated above, was 
of the view that at the stage of Section 47 
(3) existing operators would not be en- 
titled to be heard by the Regional Trans- 
port Authority. But assuming that it is 
so, this does not affect the right of revi- 
sion conferred by Section 64-A.” 

If right of revision imder Section 64-A is 
not dependant on right of hearing by the 
Regional Transport Authority. I fail to 
see as to how the right of hearing at the 
stage of Section 47 (3) foUows from the 
right of revision rmder S. 64-A. 

5. Another argument raised in this 
connection is with reference to limitation 
provided in the first proviso to Sec. 64-A. 
It is said that tmless it be conceded that 
an existing operator is entitled to notice 
at the stage of Section 47 (3). it would be 
wen nigh impossible for him to conform 


r. State (L. Prasad J.) A. L B. 

to the period of limitation provided in the 
first proviso to Section 64-A for invoking 
revisional jurisdiction of the State Trans- 
port Authority thereunder. In reply the 
learned Standing Counsel maintains that 
the expression "from the date of the 
order” occurring in the first proviso to 
Section 64-A is to be construed to mean 
"from the date of notice of the order.” In 
support of his contention he places re- 
liance on the case of H. M. Shantanna v. 
State Transport Authority in Mysore, AIR 
1960 Mys 141, The headnote of the Mysore 
case says that rmder Section 64-A, Motor 
Vehicles Act limitation for revision agamst 
the order of the Regional Transport 
Authority to the State "Ikansport Autho- 
rity begins from the date the aggrieved 
pari^r has notice of the order of the Re- 
gion^ Transport Authority and not from 
the date the order is made. As against 
that, the learned counsel for the peti- 
tioners places reliance on the following ob- 
servations in paragraph 24 of the report 
in the case of Municipal Board, Pushkar 
V. State Transport Authority, Rajasthan, 
AIR 1965 SC 458:— 

"There is considerable force therefore, 
in the argument that if the legislature had 
intended that an application for revision 
under Section 64-A may be made within 
30 days from the date of intimation or 
knowledge of the order to the aggrieved 
person it would have said so; and in the 
absence of any such thing the Court is 
boimd to hold that the application wiU be 
barred unless made within 30 days from 
the date of the order by which the person 
is aggrieved.” 

Learned Standing Counsel has then drawn 
my attention to the case of Harish Chandra 
Raj Singh v. Deputy Land Acquisition Of- 
ficer, AIR 1961 SC 1500. In the last men- 
tioned case after discussing some autho- 
rities it is observed in paragraph 11 on 
page 1505: — 

"These decirions show that where the 
rights of a person are affected by any 
order and limitation is prescribed for the 
enforcement of the remedy by the person 
aggrieved against the said order by re- 
ference to the making of the said order, 
the making of the order must mean either 
actual or constructive communication of 
the said order to the party concerned. 
Therefore, we are satisfied ftat tire High 
Court of Allahabad was in error in coming 
to the conclusion that the application made 
by the appellant in tbe present proceedings 
was barred imder the proviso to S. 18 of 
tbe Act.” 

In my wew if Is unnecessary to come to a 
definite conclusion as to whether or not 
the words “from the date of the order” 
occtnring in the first proriso to S. _ G4-A 
can be construed in the manner indicated 
in the Mysore case because in any view of 
the matter the proviaon for limitation in 
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the first proviso to Section 64-A for an 
application in revision to be moved there- 
under cannot, in my oninion, be construed 
to confer a right of hearing before the Ke- 
gin nfli Transport Authority upon the_ per- 
son who may invoke revisional iurisdic- 
tion of the State Transport Authority 
under Section 64-A. If, as shown earlier, 
re-determination of strength tmder Sec- 
tion 47 (3). does not affect any right of an 
existiiig operator, he cannot daim a right 
of hearing before the Regional Transport 
Authority even if he may invoke revisional 
jurisdiction under Sec. 64-A on feeling ag- 
grieved by a re-determination of strength 
tmder Section 47 (3). I would accordingly 
repeal the contention that an existing 
operator is entitled to notice at the stage 
of Section 47 (3). 

6. The other contention urged on 
behalf of the petitioners is that a scrutiny 
of the imputed resolution would itself 
disdose that the dedsion incorporated 
therein proceeds on considerations not 
germane to determination of strength 
under Section 47 (3) and further that in 
fact the Regional ikansport Authority did 
not at all apply its mind to any point 
material for such determination. This 
contention of the learned counsd does not 
appear to be without substance. 

In its first sentence the resolution says 
that the authority had given serious con- 
sideration to the matter of grant of permits 
under the provisions of the Motor Vehides 
Act. In the second sentence it says that 
because of fixation of strength on different 
routes some such evils have crept in that 
it is essential to introduce some drastic 
dianges to remove those evils. In the 
third sentence it says that some persons 
who obtain permits misuse them. In its 
fourth sentence it says that we have there- 
fore, come to this conclusion that if the 
limit of permits on routes is altogether 
done away with these evils would dis- 
appear. 

Then comes the dedsion to the effect 
that limit of permits on all the routes in 
Lucknow region be revoked. In my 
view considerations stated in the resolu- 
tion as the reason for revoking the limit 
on the routes in Lucloiow region are ob- 
viously such as appear to have nothing to 
do with the matters which are to be t^en 
into consideration for determining strength 
under Section 47 (3). There is nothing on 
record to show as to what material was 
before the Regional Transport Authority 
to entitle it to say that some of the permit- 
holders after obtaining permits misuse 
them. The resolution itself does not in- 
dicate as to in what manner the permits 
were misused. If the idea is that permit- 
holders or some of them allowed vehides 
owned by others to be plied thereunder 
then obviously that would not be an abuse 
or misuse of the permit. It is ruled in the 
case of Khahl-ul-Rahman Khan v. State 
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Transport Appellate Tribimal, AIR 1963 
All 383 that there is no provision in the 
Motor Vehides Act which obliges a 
permit-holder to ply only that vehide 
therermder which he himsdf owns. As 
pointed out in the case it is open to a 
permit-holder to ply under his permit a 
vehide owned by another and that would 
obviously be on such terms as may be 
agreed upon between the two. This ded- 
sion of this Court is approved by the 
Supreme Court in the case of K. M. 
Vishwanatha Pillai v. K. M. Shanmugam 
Pillai decided on 25th November, 1968. 
Reference may be made to item No, 771 of 
1968 SC (Notes), 524 = (AIR 1969 SC 493). 
Considerations indicated in Cls. (a) to (d) 
to sub-section (1) of S. 43 of the Act are 
obviously relevant for determination of 
strength on a particular route at a given 
time. Par from suggesting tiiat these are 
the only matters which are to be taken 
into consideration while determining 
strength under Section 47 (3), I venture 
to say that those are certainly some of the 
rdevant considerations vvhidi should 
weigh with the authority while determin- 
ing strength under Sec. 47 (3). None of 
these appears to have been taken into ac- 
count while passing the impugned resolu- 
tion. On the other hand, as ap- 
pears from an analysis of the resolu- 
tion indicated above matters for the 
factual existence of which there was pre- 
sumably no evidence whatsoever before 
the Regional Transport Authority and 
which appear to have hardly anything to 
do with the determination of strength on 
a route, have been made a basis for the 
revocation of strength on all the routes 
in a particular region irrespective of vary- 
ing factors obtaining on different routes 
in relation to matters mentioned in Cls. (a) 
to (d) of sub-section (1) of S. 43. These 
facts do indicate that the Regional Trans- 
port Authority acted in the matter 
mechanically rather by applying its mind 
to relevant factors. I have already in<h- 
cated above that the so-called abuse of 
permit is, having regard to the provisions 
of the Motor Vehicles Act, not at all an 
abuse. The fact, that there existed dif- 
ferent strength on each different route in 
the Lucknow Region prior to the passing 
of the impugned resolution, is enough to 
show that varying canditions existed on 
Afferent routes in the region so as to 
justify .fixation of different strength on 
these routes. If in such circumstances an 
imiform decision has been taken to revoke 
limit on each route in the region and grant 
permits to all eligible applicants regard- 
less of the number of applications pending 
in respect of any route, there is no escape 
from the conclusion that such a resolution 
is bad in the eye of law and cannot be 
permitted to stand. I accordingly conclude 
that the contention raised on behalf of the 
petitioners must prevail. 
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7. The last and the third contenlion 
raised on behalf of the petitioners is that 
notwithstanding the use of the word 
"may” in Section 47 (3), the provision con- 
tained therein is mandatory and not 
directory. It is weU settled that the use 
of the expression "may” or "shall” is not 
conclusive of the matter. As to whether 
a particular provision is directory or 
mandatory notwithstanding the expression 
such as "may” or. "shall” it uses depends 
on the intent of the Legislature and the 
same is to be gathered not only from the 
language of the particular provision but 
also from various other relevant factors. 
In this connection reference may be made 
to the following passage in Crawford on 
Statutory Construction on page 516;— 

“The question as to whether a statute 
is mandatory or directory depends upon 
the intent of the legislature and not upon 
the language in which the intent is 
clothed. The meaning and intention of the 
legislature must govern, and these are to 
be ascertained, not only from .the phraseo- 
logy of the provisior^ but also by con- 
sidering its nature, its design, and the 
consequences which would follow from 
construing it the one way or the other,” 
That being so, while interpreting Sec, 47 
(3), we have not to go only by its language 
but also by other factors such as indicated 
in the quotation cited above. There is no 
denying the fact that the Motor Vehicles 
Act is a regulatory Act — ^main purpose 
being to regulate vehicvdar traffic vath 
due regard to relevant factors such as 
among others those indicated in Section 43 
of the Act. If no limit were fixed on any 
route as envisaged by Section 47 (3), it 
would always be open to a person intend- 
ing to ply a vehicle on any such route to 
make an application as envisaged by the 
earlier part of sub-section (1) of S. 57 and 
on such application a permit shall have 
to be issued after observing due forma- 
lities unless the Regional Transport Autho- 
rity comes to a conclusion that the ap- 
plicant is not a suitable person for the 
grant of a permit. In that event there 
would never arise an occasion for judging 
comparative merits of the various com- 
peting applicants for the grant of permits 
wHh the restilt that public interest may 
thereby suSer. Also in that event there 
would arise no occasion for the proviso to 
sub-section (3) of S. 57 coming into play. 
Failure to fix stren^h under Section 47 (3) 
may very well nullify the very purpose of 
the Act which is primarily to regulate 
vehicular traffic havhag regard to relevant 
considerations. 

Considered in this background, the pro- 
vision contained in Section 47 (3) cannot 
possibly be held to be directory. I may 
refer to the following observations made 
by a Division Bench of this Court in the 
case of Mahfooz Jan v. State Transport 
Tribimal, Lucknow, Special Appeal No. 
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1060 of 1967 connected vrith Civil Misc. 
.Writs Nos. 3396 of 1967 and 4210, 4211 and 
4212 of 1968 decided on 13th March, 1969 
(AU) a certified copy of which judgment 
has been placed before me: — 

"From this observation it would be seen 
that the provisions of Section 47 (3) of the 
Act have been treated by their Lordships 
of the Supreme Court as the first duty of 
the Transport Authority in eyery case i.e. 
deciding the number of permits that have 
to be granted and then to take up the 
question of the fitness of individual ap- 
plicants.” 

Reference may also be made to the follow- 
ing observations of the Supreme Court in 
B. Obliswami Naidu v. Additional State 
Transport Appellate Tribimal, Madras, 
Civil Appeal No. 1426 of 1968 dedded on 
i7th February, 1969 (SC): — 

"On an examination of the relevant pro- 
visions of the Act and the purpose behind 
Sections 47 and 57, we are convinced that 
before granting a stage carriage permit 
two independent steps have to be taken. 
Firstly, there should be a . determination 
by the R. T. A. under Section 47 (3) of 
the number of stage carriages for which 
stage carriage permits may be granted in 
that route. Thereafter applications for 
dage carriage permits in the route should 
be entertained. The R. T. A. is not com- 
petent to grant stage carriage permits for 
more carriages than fixed under Sec- 
tion 47 (3).” 

The above-dted observations made by a 
Division Bench of this Court and by their 
Lordships of the Supreme Court clearly 
indicate that Section 47 (3) enjoins a duty 
on the authority to limit the number of 
stage carriages for which stage carriage 
permits may be granted in the region or 
in any specified area or on any specified 
route within the region, and further that 
so long as that has not been done, there 
arises no occasion for the authority to dis- 
pose of applications pending before it for 
the grant of pemaits. It thus follows that 
the direction conferred on the authority 
tmder Section 47 (3) is in fact coupled wiffi 
an obligation. That being so, the provi- 
sion contained in Section 47 (3) caimot but 
be held to be mandatory, . In this con- 
nection I may refer to the following obser- 
vations of the Supreme Court in the case 
of State of Uttar Pradesh v, Jogendra 
Singh, AIR 1963 SC 1618 which occur in 
paragraph 8 of tiie report: — 

"But if is well settled that the word 
"may” is capable of meaning "must” cjT 
"shsdl” in the light of the context. It is 
also clear that where a discretion is con- 
ferred upon a public authority coupled 
with an obligation, the word "may” which 
denotes discretion shoffid be construed to 
mean a command.” 

I have thus no hesitation In accepting the 
contention raised on behaK of the peti- 
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Koners that Section. 47 (3) is mandatory 
and not directory. Learned Standing 
Counsel drew my attention to a ^gle 
Judge decision of this Comt in Balkrishna 
Khattri v. Regional Transport Authority. 
Lucknow, (Civil Misc. Writ No. 4286 of 

1967 connected with Civil Misc. Writ No. 
4320 of 1967 decided on 23rd February, 

1968 (AH) ) wherein he has held that provi- 
sion contained in Section 47 (3) is direc- 
tory and contended that if I did not agree 
with the view expressed therein, it was 
necessary for me to refer the matter to a 
larger Bench. Normally no doubt I should 
have in the circumstances referred the 
matter to a larger Bench but there are two 
reasons why I do not propose to do so in 
the instant case. My first reason is that 
the decision of these writ petitions does 
not hinge on the controversy under con- 
sideration namely whether Section 47 (3) 
is directory or mandatory because even if 
it is held to be directory, the petitions 
would have to be allowed in view of my 
finding recorded above on the second point 
urged on behalf of the petitioners. My 
other reason is that the above-cited ob- 
servations of a Division Bench of this 
Court and of the Supreme Court regard- 
ing the true import of Section 47 (3) go 
a long way to shake the authority of the 
single bench decision referred to by the 
learned Standing Counsel. For the reasons 
mentioned above, I am of opinion that the 
view expressed in the two writ petitions 
by a learned single Judge referred to by 
the learned Standing Counsel requires re- 
consideration but it is not necessary to 
refer that controversy to a larger Bench 
in the infant case because the decision of 
these petitions, in view of my finding on 
point No. 2, will in any event be in favour 
of the petitioners. 

8. In the end, I allow these petitions 
and quash the impugned resolution revok- 
ing strength on all the routes in Lucknow 
Region. No other relief appears to be 
necessary in any of these writ petitions 
since once the resolution revoking strength 
on all routes in Lucknow region has been 
quashed, the Regional Transport Authority 
has in the matter of grant of permits to 
proceed on the basis of strength in exis- 
tence unless the same has been revised ac- 
cording to law. I make no order as to 
costs. 

Petitions allowed. 
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(A) Registration Act (1908), Ss. 34, Pro- 
viso, 35 ( 3 ), 72 and 73 — Non-appearance 
of executant — When may amount to 
denial of execution. AIR 1918 Cal 225, 
Dissented from. 

Non-appearance of the executant may 
amoimt to denial of execution within Sec- 
tion 72 if he wilfully refuses or neglects 
to appear and admit execution in obedience 
to a summons for that purpose. It is 
a question of fact to be determined whe- 
ther the executant wilfully refused or 
neglected to appear and admit execution 
even though he had received summons. It 
does not follow from his mere non-ap- 
pearance that he wilfully refuses or ne- 
glects to attend and admit execution. AIR 
1918 Cal 225, Dissented from, (Case law 
discussed). (P.ara 6) 

(B) Registration Act (1908), Ss. 72, 73 
and 77 — Refusal by Sub-Registrar to re- 
gister document — r Refusal not on 
groimd of dexiial of execution — Appeal 
under S. 72 — Maintainability — Order of 
District Registrar whether passed under 
S. 72 or S. 73 and amounting to refusal to' 
order registration — Suit against, is main- 
tainable imder S. 77. 

Where on failure of the executant to 
appear, the Sub-Registrar merely refuses 
registration and the refusal is not on the 
groimd of denial of execution, the only 
course open to get the document registered 
is to file appeal to the District Registrar. 
In the absence of any eiddence to the effect 
that the executant wilfully refused or 
neglected to appear and admit execution, 
the order of the Sub-Registrar cannot be 
taken as one of refusal on ground of denial 
of execution. The District Registrar can- 
not dismiss the appeal as not maintainable 
xmder Section 72 and on his refusal to 
order registration, suit under Section 77 is 
maintainable. (1912) 9 AU LJ 756, Foil. 

(Para 9) 

Moreover, even assuming that proper 
course is to file application under Sec- 
tion 73, and the District Registrar refuses, 
whether rightly or wrongly, (for want of 
verification) to treat the appeal as an ap- 
plication, that order amounts to refusal 
to order registration. A suit under S. 77 
os therefore, maintainable. AIR 1931 All 
507 (FB) & AIR 1924 Lah 28, Rel. on. 

(Para 10) 
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(1912) 9 AU LJ 756 = 16 Ind Cas 
97, Hayat All v. Muhammad 
Sadiq 

(1887) ILR 11 Bom 691, In re, Shaik 
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Rowra Dakna v. ChooneeloU Dutt 
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Baleshwari Prasad and R. C. Ghatak, for 
Appellant; K. C. Saksena, for Respondent. 

JUDGMENT: — This second appeal 
arises out of a suit filed by Ram Gopal and 
Kishan Chand, appeUants Nos. 1 and 2 
against Jamima Prasad, Chanda Devi, Ram 
Kali, Munni, Mithlesh Kumar, Smendra 
Kumar, Virendra Kumar and Ramendra 
Ktimar respondents, who are the heirs of 
Jagannath Prasad. Jamuna Prasad is now 
dead and is represented by Smt. Bataso, 
Mahesh Chandra, Dinesh Chandra, Ramesh 
Chandra, Suresh Chandra, Kixmari Asha 
Devi and Kumari Usha Devi respondents 
2/2 to 2/7, Smt. Ram Kali is also now dead 
and her legal representatives are already 
on the record. 

2. On 11-12-1957, an agreement was 
executed by the appeUants on the one hand 
and Jamvma Prasad and Jagannath Prasad 
on the other in respect of a Sahan land in 
district Farrukhabad. It was presented for 
registration by Jamuna Prasad on 8-1- 
1958. Jamuna Prasad and Ram Gopal, 
appeUant No. 1 admitted execution, but 
Jagannath Prasad did not appear before 
the Sub-Registrar. Registration was 
thereupon postponed. On 10-1-1958 re- 
gistration was refused as to Jagannath 
Prasad executant by the Sub-Registrar. 
The appeUants then presented an appeal 
to the District Registrar, but it was dis- 
missed on 10-1-1959. On 9-2-1959, this 
suit was filed by the appeUants for direct- 
ing the respondents to get the document 
registered, and in case they failed to do 
so for directing the Sub-Registrar to re- 
gister the document. Jagannath Prasad 
died before the institution of the suit and 
respondents 1 and 3 to 8 are his legal re- 
presentatives. 

3. In defence, execution of the docu- 
ment by Jagannath Prasad was denied. 
But it is no longer in dispute that the 
document was executed by Jagannath 
Prasad also. Nor is the question of the 
presentation of the document before the 
Sub-Registrar within time in dispute now. 
The only question .in controversy now is 
whether the suit was or was not legally 
maintainable because an appeal was filed 
before the District Registrar and no ap- 
plication under Section 73 of the Regis- 
tration Act was made before him xvithin 
30 days of the refusal of the Sub-Registrar. 
The learned Munsif decreed the suit. The 
first appellate Court aUowed the appeal, 
reversed the decree of the learned Munsif 
and dismissed the suit, inasmuch as Jagan- 
nath Prasad did not appear before the Sub- 


Registrar to admit execution of the docu- 
ment. His non-appearance was treated by 
the Sub-Registrar as a denial of the ex- 
ecution and the appellant should have 
consequently filed an application before 
the District Registrar under Sec. 73 and 
not an appeal under Section 72 of the Re- 
gistration Act, Since no application was 
filed in accordance with the provisions of 
Section 73 the procedure provided by law 
was held not to have been complied with, 
and consequently no suit was held main- 
tainable under Section 77 of the Registra- 
tion Act. 

4. The learned counsel for the appel- 
lants contends that in the first place mere 
non-appearance does not amount to a 
denial of execution, that the Sub-Registrar 
himself did not refuse to re^ster on the 
groimd of a denial of execution and that 
the District Registrar was in error in 
having treated the order of the Sub-Re- 
gistrar as a refusal to register on such a 
ground and should not have dismissed the 
appeaL The learned counsel for the ap- 
pellant also contends that even if the 
order of the sub-registrar be treated as 
being one on the basis of denial of execu- 
tion and the appeal could not be treated ^ 
an application since it was not verified in 
accordance with Section 3 of the Registra- 
tion Act, the order of the District Re- 
gistrar amounted to a refusal to order re- 
^stration of a document and that the suit 
was consequently maintainable imder Sec- 
tion 77 of the Registration Act. 

5. The document presented for regis- 
tration was filed in the trial Court, but, 
after the decree of the trial Court the 
docmnent was returned to the appellants 
for presentation to the Sub-Registrar for 
registration. We considered it necessary 
to have the document before us and we 
foimd that aU that the Sub-Registrar said 
on 8-2-1958 was that the execution had 
been admitted by Jamxma Prasad and Sri 
Bam Gopal, who was acting also as the 
guardian of appellant No. 2. The order 
dated 8-2-1958 further said that the re- 
gistration was postponed. This was evi- 
dently because Jagannath Prasad had not 
appeared to admit execution of the docu- 
ment. The order of the Sub-Registrar 
dated 10-4-1958 is "Registration refused 
as to Jagannath Prasad executant.” It is 
thus evident that the Sub-Registrar’s order 
does not say that the registration was re- 
fused because of the denial of the execu- 
tion by Jagannath Prasad. The Court 
below has taken the view that non-ap- 
pearance of Jagannath Prasad before the 
Sub-Registrar amoimted in law to a denial 
of execution. For this the Court beloW 
has relied on Anila Debi v. Moni Mohan 
Mukerjee, AIR 1918 Cal 225. In that case it 
was held that no appeal lies to the Regis- 
trar against the refusal of a Sub-Registrar 
to register a document upon the wilful 
failure of the executant of the document 
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to appear before the Sub-Registrar, as such 
failure amounts to a denial^ of execution 
within the meaning of Section 72 of the 
Registration Act and that in such a case 
the only procedure open to the party 
presenting it was to apply to the Registrar 
under Section 73 to direct registration. In 
that case Fletcher, J. speaking for the 
Court observed: — 

"The authorities in this Court establidi 
clearly that a wilful failure to appear 
before a Sub-Registrar amoimts to a denial 
of execution within the meaning of S, 72, 
Registration Act.” 

It appears that Calcutta and Bombay 
High Courts have repeatedly held that 
wilful refusal or neglect to attend and 
admit execution is equivalent to denial of 
execution within the meamng of the Re- 
gistration Act. This was the view taken 
in Radhakissen Rowra Dakna v. Choonee- 
loU Dutt, (1880) ILR 5 Cal 445 and in 
EziekeU and Co. v. Annoda Charan Sen, 
ILR 50 Cal 180 = (AIR 1923 Cal 35). In 
the later case it was observed that the 
phrase 'denial of execution’ is not defined 
but the neglect of the executant of a deed 
to appear in the registration office in ob- 
edience to a summons for enforcing his 
attendance, has been treated as equivalent 
to a denial of execution within the mean- 
ing of Section 35. Farran, J. in re Shaik 
Abdul Aziz. (1887) ILR 11 Bom 691 follow- 
ed (1880) ILR 5 Cal 445 and held that the 
non-appearance of A in pursuance of sum- 
mons was equivalent to a denial of execu- 
tion within the meaning of Section 35 of 
the Registration Act, and that under the 
provisions of that section the Sub-Regis- 
trar was bound to 'refuse to registeF the 
deed. 

6. It will appear from the study of 
Ss. 34 and (sic 35) of the Registration Act 
that Section 34 provides that subject to 
the provisions contained in this part and 
in Sections 41, 43. 45, 69, 75, 77, 88 and 89 
no document shall be registered under this 
act unless the persons executing such 
document, or their representatives, assigns 
or agents authorised as aforesaid appear 
before the registering officer within the 
time allowed for presentation under Sec- 
tions 23, 24, 25 and 26 of the Act. The 
proviso will however, show that the sec- 
tion proceeds to take into account non- 
appearance because of an urgent necessity 
or unavoidable accident, and in cases 
where the delay does not exceed four 
months allows registration on payment of 
a fine not exceeding ten times of the pro- 
per registration fee in addition to the fee 
if any payable under Section 25. Sub- 
sections (1) and (3) of Section 35 provide 
for admission and denial of the documents 
respectively. Sub-section (1) provides for 
a case where execution is admitted. Sub- 
section (3) of Section 35 provides for those 
cases in which the execution is denied by 
the person by whom the document pur- 
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ports to be executed or if such a person 
appears to the registering officer to be a 
minor, an idiot, or a lunatic or if any per- 
son by whom the document purports to 
be executed is dead and his representative 
or assign denies its execution. In such 
cases the registering officer shall refuse 
to register the document as to the 
person so denying, appearing or dead. 
Sections 72 and 73 do not mention 
the appearance of a person at all 
but refer to the denial of execution. 
The High Courts of Calcutta and Bombay 
have held that even a non-appearance of 
the executant may amount to denial of 
execution if he wilfifily refuses or neglects 
to appear and admit execution in obedi- 
ence to a summons for that purpose. They 
proceeded on the basis that it would defeat 
the object of the Act if it were held that 
a person executing a document requiring 
registration and successfully evading or 
deliberately disobeying the process of the 
Registration Office can prevent a docu- 
ment being registered at least for eight 
months. It is true, there may occm* cases 
in which a person may be willing to ap- 
pear and in fact proceed to the registra- 
tion office to appear before the Registrar, 
to admit execution in obedience to sum- 
mons but meets with an accident on the 
way and is consequently unable to appear 
before him. In such a case, it would not 
be logical to conclude a denial of execu- 
tion from his mere non-appearance, ^at 
was perhaps the reason why in the lead- 
ing case of (1880) ILR 5 Cal 445 the words 
wilful refusal or neglect to attend and 
admit execution (sic) because of an ac- 
cident or illness cannot be said to have 
wilfully refused or neglected to attend 
and admit execution. It is only in the 
later decision of the Calcutta High Court 
in AIR 1918 Cal 225 that the High Court 
went further and held without saying so 
definitely that failure of a person to ap- 
pear in spite of summons amounted to 
demal of execution. With due respect to 
their Lordship of the Calcutta High Court 
I, find myself unable to agree to such a 
proposition. It would be a question of 
fact to be determined whether the exe- 
cutant wilfully refused or neglected to ap- 
pear and admit execution even though he 
had received summons. It does not follow 
from his mere non-appearance that he 
wilfuUy refuses or neglects to attend and 
adnoit execution. 

7. In Uttam Singh v. Ratan Devi, AIR 
1924 Lah 28 Moti Sagar, J. speaking for 
the Court observed: — 

"We do not see any valid reason why 
a mere failure to appear, which may be 
due to an accident or to any other legiti- 
mate cause should be held to be wilful, 
and if the registration is refused, the re- 
fusal to register be held to be due to a 
denial of execution.” 

The same reasoning wiU apply to the case 
of a neglect to attend and admit execution 
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by a person who is ill and thus phyacally 
incapable of attending the registration of- 
fice or is prevented by accident from doing 
so. He cannot be said to have neglected 
to attend the registration ofBce to admit 
execution. Learned counsel for the res- 
pondent pointed out the appellant’s allega- 
tion in Hie plaint that in spite of notice 
Jagannath Prasad did not appear for the 
re^stration of the deed. But there is 
nothing in the plaint whatsoever to show 
that the appellants admitted that he wil- 
fully refus^ or neglected to attend the 
registration office. Nor does the order of 
the Sub-Registrar show that there was 
any such wilful refusal or neglect or that 
he refused regi^ation because of denial 
of registration either express or implied. 

8. In Hayat AK v. Muhammad Sadiq, 
(1912) 9 All LJ 756 Griffin, J., referred to 
the argument in which the learned counsel 
for the respondent supported the decision 
of the Court below on the admisdon that 
registration of the document was refused 
on the score of denial of execution. 
Griffin, J. referred to the order of the 
Sub-Registrar and observed that it is clear 
from the order of the Sub-Registrar that 
the registration was refused not on the 
ground of denial of registration and held 
that an appeal consequently lay to the 
District Registrar and he in his turn hav- 
ing refused to register the document, the 
plaintiff was under the provisions of Sec- 
tion 77 entitled to file a suit in the Civil 
Court for the declaration of his right to 
have the document registered. 

9. On reading the order of the Sub- 
Registrar it is difficult to conceive of what 
the appellant could do other than what 
he actually did. The Sub-Registrar merely 
refused registration as to Jagannath hav- 
ing postponed it once. He did not say 
that registration was refused on the 
ground of denial of execution. The ob- 
vious course then for the appellant was to 
go in appeal to the District Registrar. 
There was no reason for him to infer that 
Registration had been refused on the 
ground of denial of execution when the 
order of the Sub-Registrar itself ffid not 
sav so. The appeal to the District Re- 
gistrar cannot he said to have been ill 
advised, and the District Registrar could 
not take the order of the Sub-Registrar 
as one of refusal on grounds of denial of 
execution when there was nothing on the 
record to show that there was such a 
denial or that there v/as any lavriul re- 
fusal or neglect to appear and admit ex- 
ecution. No cridence was produced before 
the Courts bclov.' to the effect that there 
was such a wilful refusal or neglect to 
appear and admit execution. Nor is there 
anv finding of cither of the Courts below 
to that oncct. The District Registrar should 
not therefore, have held that no appeal 
lay under Section 72 of the Registration 


Act and should not have ^refused to order 
its registratioru 

10. The learned counsel for the appel- 
lants further contends that even if it be 
accepted that the appellant should have 
filed an application and that the appeal 
was not properly verified as an application 
and could not therefore, be treated as an 
application, even then tiie District Regis- 
trar’s order is one refusing to order re- 
gistration and that, consequenfiy, the suit 
woifid lie imder Section 77 of the Regis- 
tration Act. In Wali Mohammad Khan v. 
Ishak Ali Khan, AIR 1931 All 507 (FB) 
it was held by a Fifil Bench of this Court 
that omission to comply \vith the provi- 
sions regarding presentation of plaint is 
a mere irregularity, and not an absence of 
jurisdiction, which can be cured if the 
plaintiff has acted in good faith. It w^as 
further held that the absence of signature 
or verffication or for the matter of that pre- 
sentation on the part of some of the plain- 
tiffs did not ^ect jurisdiction of the 
Court. Obviously, even if the plaint or 
an application is not properly verified or 
presented the Court has the jurisdiction to 
exercise its discretion to allow or to re- 
fuse proper verification by the plaintiff 
or the applicant. If it allows proper veri- 
fication, it caimot be said to have acted 
beyond its jurisdiction. It has power to 
exercise discretion rightly or wrongly in 
whatever manner. IWiether the discre- 
tion to refuse to allow verification is ex- 
ercised rightly or wrongly it is an order 
refusing to treat the appe^ as an applica- 
tion and thus amounting to a refusal to 
order registration. A suit imder Sec. 77 
would, therefore, be maintainable. Tins 
was also the view talien in AIR 1924 Lali 
28. As mentioned already, the execution 
of the document by the appellants and 
Jagannath Prasad and Jamuna Prasad is 
already admitted. The District Registrar 
was, therefore, in error in (sia not) order- 
ing the registration of the document. 

11. The appeal is, therefore, allowed 
with costs throughout The decree of the 
Court below is set aside and that of the 
trial Court is restored. 

Appeal allowed. 
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(A) Civil P. C. (1908), Pre. — Inter- 

pretation of Statutes — Principle of, is 
that all provisions must he harmoniously 
construed so as to achieve object for vphich 
law was enacted. (Para 7) 

(B) Administrator General’s Act (1913), 
Ss. 14, 2 (2) — Power of High Court to 
grant letters of administration — Estate of 
exempted person — Administrator Gene- 
ral can he granted letters. AIE 1956 Hyd 
149, Dissented from. 

When Section 14 says that the Adminis- 
trator General can apply for letters of ad- 
ministration in any case, whether the 
deceased was exempted or non-exempted 
person, even within the period of oiie 
month from the death of the deceased, it 
implies that he has the right to apply also 
beyond the period of one month from the 
date of death. In the absence of the next- 
of-kin, he would be entitled under Sec- 
tion 7 to the grant of letters of administra- 
tion by the jffigh Court. There is nothmg 
in the phraseology of Section 14 which 
subjects it to the provisions of Sections 9, 
10 or 11 or in any way limits the right 
of the Administrator General to apply for 
letters of administration. AIR 1956 Hyd 
149, Dissented from; AIR 1943 All 356, 
Approved. (Paras 6, 7) 

(C) Administrator General’s Act (1913), 
Ss. 7, 8, 9, 10, 11 — Sections deal with dif- 
ferent situations — There is no connection 
between Ss. 9, 10, 11 inter se and between 
these sections and Ss. 7 and 8, 

It cannot be said that the provisions of 
Sections 7 and 8 cannot be read indepen- 
dently of the provisions of Sections 9, 10 
and il of the Act. The provisions of Sec- 
tion 10 and 11 apply to the estate of an 
exempted as well as unexempted person. 
It is only Section 9 which is confined to 
the administration of the estate of an ex- 
empted person only. It is difficult to find 
any connection between these ^ sections 
inter se and between these sections and 
Sections 7 and 8 of the Act. There is 
nothing in the scheme of all these sec- 
tions indicating any inter-dependence. 
They deal with different situations. Under 
Section 9 a duty is cast upon the Adminis- 
trator General to act and he must apply 
for letters of administration of the estate 
of any person other than an exempted 
person. He is under no such duty in, res- 
pect of an estate of an exempted person. 
It will not mean that in case of the death 
of an exempted person the Administrator 
General has no right to administer his 
estate in case the deceased has not left 
any next-of-kin. He may apply or he may 
not apply. In case he applies to the High 
Court of his State in which the assets of an 
exempted person are fotmd, the High Court 
has no option but to grant him letters of 
administration in preference to all others 
in the absence of next-of-ldn of the 
deceased. Also if some one ^e applies 
1970 AU./15 rV G— 14 


and there is no next-of-Mn then the High 
Court will grant letters of administration 
to the Adniinistrator GeneraL The pro- 
visions of Section 7 and Section 9 of the 
Act thus are independent of each other 
and are not inter-hnked. AIR 1955 Pat 
56, Rel. on. (Paras 8, 9) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 Hyd 149 (V 43) = 

ILR (1956) Hyd 184, Administrator 
General, Hyderabad v. T. Laxm- 
amma 10 

(1955) AIR 1955 Pat 56 (V 42) = 

ILR 33 Pat 974, Gobindlal Nakpho- 
pha V. Administrator General of 
Bihar 10 

(1943) AIR 1943 AU 356 (V 30) = 

ILR (1943) AU 740, Mst. Ram KaU v. 
Administrator General U, P. 1, 7, 10 
Ram Bahadur Verma for AppeUant; 
J. K. Srivastava and Rajendra Bahadur, 
for Respondent. 

ASTHANA, J. : — A Division Bench of 
the Court while hearing a Special Appeal 
from an order of a learned single Judge 
granting Letters of Administration to the 
Administrator General, in respect of the 
assets of one Alexender John, doubted the 
correctness of the decision in the case of 
Mt. Ram KaU v. Administrator General 
of U. P., AIR 1943 AU 356 and referred 
the foUowing question to a FuU Bench. 

"Whether the High Court can grant 
Letters of Administration to the Adminis- 
trator General tmder the Administrator 
General’s Act, 1913 where the deceased 
was an Indian Christian (and not an 
Anglo Indian)?” 

2. The Administrator General’s Act 
1913 (Act No. 3 of 1913) (hereinafter caUed 
the Act) is a consoUdating Act relating to 
the office and duties of the Admmistrator 
General. Sub-section (2) of Section 2 of the 
Act defines "exempted person” as an 
Indian Christiar^ a Hindu, Mohammedan, 
Parsi or Buddhist or a person exempted 
under Section 332 of the Indian Succession 
Act, 1865, from the operation of that Act. 
Thus clearly an Indian Christian was an 
exempted person within the meaning of 
the Act. The term Indian Christian was 
also defined by sub-section (4) of Sec- 
tion 2 of this Act as meaning a native of 
India who is or in good faith claims to be 
of unmixed Asiatic descent, and who pro- 
fesses any form of the Christian ReUgion. 
It may be of some interest to note that tiie 
Administrator General’s Act of 1913 has 
now been repealed and replaced by the 
Administrator General’s Act, 1963 (Act 
No. 45 of 1963), In the new Act there is 
no provision for "exempted person.” Thus 
the question which has been referred in a 
way is now of mere academic interest and 
may not arise in futme. At one stage 
during the course of the argument before 
us it was suggested at the Bar that the 
deceased Alexender John, regarding whose 
estate Letters of Administration were 
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Bouglit by the Admiidstrator General, was 
an Angolo-Indian and not an Indian Chris- 
tian, But that is a question which this 
Bench will not examine as the case before 
it is restricted to the question referred, 

3. In the Act of 1913 in its Part HI, 
rights, powers, duties and liabilities of the 
Administrator General are prescribed. 
Under Section 6 as regards the Adminis- 
trator General of any State the High Court 
of that State would be deemed to be a 
Court of competent jurisdiction for the 
purpose of granting probate or letters of 
administration under any law for the time- 
being in force, wheresoever the estate to 
be administer^ were situate within such 
State. It would thus be seen that it is 
the High Court of a State which was con- 
stituted as the forum from which the Ad- 
ministrator General could seek the grant 
of Letters of Administration xmder any 
law for the time being in force to admin^- 
ter an estate situate within the territorial 
jurisdiction of the said High Court. Sec- 
tion 7 of the Act which has an important 
bearing on the question referred to us, 
may now be reproduced. It runs as 
follows: — • 

"Any letters of administration, which 
are granted after the commencement of 
this Act by the High Court shall be grant- 
ed to the Administrator General of the 
State unless they are granted to the next- 
of-kin of the deceased.” 

4. Then follows Section 8 which jams 
thus: — 

"The Administrator General of the State 
shall be deemed by all the Courts in the 
State to have a right to letters of adminis- 
tration other than letters pendente lite in 
preference to that of — 

(a) a creditor; or 

(b) a legatee other than a universal 
legatee; or 

Cc) a friend of the deceased.” 

The scheme is that when there is no next- 
-of-ldn of the deceased, the High Court is 
enjoined to grant letters of administration 
for the estate of the deceased to no other 
person except the Administator General 
and Section 8 gives him preference over 
tile class of persons mentioned therein. 

5. The learned counsel for the objec- 
tors contended tliat though Section 7 limits 
the power of the High Courts to grant 
letters of administration only to the Ad- 
ministrator General, when the deceased 
has not left any next-ot-ldn, in preference 
to the class of persons mentioned in Sec- 
tion 0 yet nothing in those sections con- 
ferred a riglit on the Administrator Gene- 
ral to apply for letters of administration, 
whidr right is secured to the Administrator 
General under the succeeding Sections 9, 
10 and 11. It was submitted that since 
our Court has no ordinary original civil 
iurisdiclion it is only Section 9 of tlio Act 
whicli will come into play and the pimd- 


dons of that section excluded out of its 
purview the administration of the estate of 
an 'exempted person.’ Section 9 runs as 
follows: — 

“If any person, not being an exempted 
person, has died leaving within any Slate 
assets exceeding the vdue of two thou- 
sand rupees, 

and if no person to whom any Court 
would have jurisdiction to commit admi- 
nistration of such assets has. mthin one 
month after his death, applied in such 
State for probate of his will or for letters 
of administration of his estate, 

the Administrator General of the State 
in which such assets are shall, subject to 
any rules made by the Government, within 
a reasonable time after he has had notice 
of the death of such person, and of liis 
having left such assets, taire such proceed- 
ings as may be necessary to obtain from 
the High Court, letters of administration 
of the estate of such person.” 

The submission was that while Sections 7 
and 8 of the Act merely lay rules of pre- 
ference in cases where the Administrator 
General had a right to apply for letters 
of administration but nothing therein con- 
fers upon the Administrator General the 
right to apply for letters of administration 
and it is only under Section 9 when any 
person other than an exempted person dies 
and the conditions therein are fulfilled that 
a right accrues to the Administrator 
General to apply to the High Court for 
letters of Administration. No doubt tlie 
argument raised above at first flush ap- 
pears to have a logical plausibility but on 
a deeper consideration will be found to 
be imtenable. 

6. A perusal of Section 14 of the Act 
shows that nothing in the said Act shall 
be deemed to preclude the Administrator 
General from applying to the Court for 
letters of administration in any case within 
the period of one month from the death 
of the deceased. Section 14 in its terms 
applies to all cases whether the deceased 
were an exempted person or a non-ex- 
empted person. It confers upon the Ad- 
ministrator General a right to apply to 
the Court for _ letters of administration. 
There is_ nothing in the phraseology of 
S. 14 which subjects it to tlie provisions of 
Sections 9, 10 or 11 or in any way limits 
the right of the Administrator General to 
apply for letters of administration. 

7. Tlie marginal note appended to Sec- 
tion 7 roads: "AdmlnLstrator General en- 
titled to letters of administration unless 
granted to next-of-kin." Wlicn S. 14 rays 
that the Administator General can apply 
for lottors of administration in any ca.se, 
v.'hethcr the deceased was cJicmptcd or 
non-exompted perron, even within the 
period of one month from the death of 
the deceased, it implies th,at ho has tlie 
right to npplj' also beyond the period of 
one month from ihc date of death. In Hjc 



1970 G. Gordon v. Administrator General (FB) (Asthana J.) [Prs. 7-9] All. 227 


absence of the next-of-Mn. he would be 
entitled under Section 7 to the grant of 
letters of administration by the Higa 
Court It is difficult then to agree with 
the contention that under the scheme of 
the Act the Administrator General has no 
right to apply for the grant of lettem of 
administration in case of the estate of an 
exempted person,- The fundamental p^- 
ciple of interpretation of statutes is tnat 
all the provisions must be harmoniously 
construed so as to achieve the object for 
which the law was enacted. Tffie mam 
object behind the Administrator Generals 
Act is to provide for a machinery for the 
proper administration of estates whe^ 
there is no next-of-kin of any deceased, 
by a competent person on the directions 
of the High Court It is the Administrator 
General who is constituted as the com- 
petent person under the Act. Inasmuch 
as after the commencement of the Act 
while the High Court is enjoined not to 
^ant letters of administration to any per- 
son save the Administrator General when 
there is no next-of-kin of the deceased 
then to say that in regard to the estate of 
a deceased who falls within the category 
of an exempted person, as defined under 
the Act, the Administrator General can- 
not apply, will amount to denying the 
power to the High Court which is vested 
in it by law and to read the provisions of 
Section 7 of the Act as if there was en- 
grafted therein an exception and no 
letters of Administration could be granted 
by the High Court to the Administrator 
General in respect of the estate of an ex- 
empted person. 

The following observations of AUsop, J. 
in the case of AIB 1943 All 356 are apt.: 

"If the provisions of Section 7 of the 
Act were not read to mean that letters of 
administration could be issued to the. Ad- 
ministrator General of the Division even 
in respect of the estate of an exempted 
person, then for such an estate no letters 
of administration could be issued except 
to the next-of-kin and that would have 
been contrary to the provisions of Sec- 
tion 234 Succession Act. It is true that 
the provisions of the Succession Act can- 
not be read to affect the rights of an Ad- 
ministrator General, but I do not think 
that the Administrator General’.s Act 
without specifically saving so would have 
contemplated a repeal of the provisions of 
the Succession Act applied to the persons 
other than the Administrator General of 
a Division. I have come to the conclu- 
sion, therefore, that the Administrator 
General may apply for letters of adminis- 
tration in respect of any estate and that 
Section 8, Administrator General’s Act 
must be read so as to mean that he will 
have a right in preference to creditors of 
legatees other than universal legatees or 
friends of the deceased in any Court other 
than a High Court, In a Hgh Court, of 


course, he has preference imder Section 7 
over everybody except the next-of-kin.” 

. 8, We think that the law has been 
correctly stated by AUsop, J. It is not 
possible to agree with the contention that 
the provisions of Sections 7 and 8 cannot 
be read independently of the provisions 
of Sections 9, 10 and 11 of the Act. The 
marginal note of Section 9 clearly indi- 
cates its purpose. It describes a situation 
when the Administrator General must 
apply to the High Court for administering 
the estates of persons other than exempted 
persons, while the purpose of Section 10 
is to vest power in the High Court to 
direct the Administrator General to ap- 
ply for administration of an estate and the 
purpose of Section 11 is to direct the Ad- 
ministrator General to collect and hold 
assets until the right of succession or ad- 
ministration is determined. The provi- 
sions of Sections. 10 arid 11 apply to the 
estate of an exempted as well as an un- 
exempted person. It is only Section 9 
which is confined to the administration 
of the estate of an exempted person only. 
It is difficult to find any coimection be- 
tween these sections inter se and between 
these sections and Sections 7 and 8 of the 
Act. There is nothing in the scheme of 
all these sections indicating any mter- 
dependence. They deal with different 
situations. 

9. Section 9 deals with a special situa- 
iion. When any person other than an 
exempted person dies leaving estate ex- 
ceeding the value of two thousand rupees 
and no person to whom any Comt would 
have jurisdiction to commit administra- 
tion of such estate applies within one 
month of the death for grant of letters of 
administration of the estate, then it be- 
comes incumbent on the Administrator 
General of the State in which such estate 
is situate to take proceeding to obtain 
letters of administration within a reason- 
able time after he had notice of the death 
of such person and of the deceased having 
left an estate exceeding the value 
of two thousand rupees. Thus under 
that section a duty is cast upon the Ad- 
ministrator General to act and he must 
apply for letters of administration of the 
estate of any person other than an ex- 
empted person. He is under no such duty 
in respect of an estate of an exempted 
person. That is to say, if a person other 
than an exempted person dies leaving an 
estate exceeding the value of two thousand 
rupees and the conditions mentioned in 
Section 9 exist, then the Administrator 
General would be failing in his duty and 
would be guilty of breach of his obliga- 
tion if he does not take steps for the grant 
of letters of administration, while when 
an exempted person dies then in the same 
atuation if the Administrator General does 
not take any steps, he would not be guilty 
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of breach of his duty. The policy of the 
law seems to be that in case of the death 
of a person not being an exempted person 
his estate exceeding rupees two thousand 
in value must be administered by the Ad- 
ministrator General if no other person 
entitled to administer the estate applies 
within one month of the death. 

The underlying object is to afiord by 
law greater protection to the estate of a 
person other than an exempted person by 
placing upon the Administrator General 
a heavier and more onerous responability 
for seeking directions from the High 
Court, with the greatest possible expedi- 
tion. This is also borne out by the provi- 
sions of Section 54 of the Act which re- 
quires the District Judge to take charge 
of property of a deceased person other 
than an exempted person leavmg assets 
within the limits of his jurisdiction and 
then report the drcum^ances without 
delay to the Administrator General of the 
State. It will not mean that in case of the 
death of an exempted person the Adminis- 
trator General has no right to administer 
his estate in case the deceased has not left 
any next-of-km. He may apply or he 
may not apply. In case he applies to the 
High Court of his State in which the 
assets of an exempted person are found the 
High Court has no option but to grant him 
letters of administration in preference to 
all others in tlie absence of next-of-Idn 
of the deceased. Also if some one else 
applies and there is no next-of-Mn tlien 
the High Court will grant letters of ad- 
ministration to the Administretor General, 
The provisions of Section 7 and Section 9 
of the Act thus are independent of each 
other and are not interlinked. 

10. In the case of Gobindlal Hakphopha 
V. Administrator General of Bihar, AIR 
1955 Pat 56 a Diwsion Bench of the Patna 
High Court took the view that Sections 6, 
7 and 8 cannot be so construed as to refer 
to unexempted persons and these sections 
were independent of Sections 9, 10 and 11 
of the Act. It seems to have approved the 
decision of AUsop, J. in AIR 1943 AU 356. 
A reference was made to the Division 
Bench decision of the Hyderabad High 
Court in the case of Adimistrator General, 
Hyderabad v. T. Laxmamma, AIR 1956 
Hyd 149 in support of the proportion that 
tile High Court was not competent to 
grant letters of administration on the ap- 
plication of Administrator General in the 
case of an exempted person. With groat 
respect to the learned Judges of the 
Hyderabad High Court wc cannot per- 
suade ourselves to agree with their opinion. 
V»*c thini: their reasoning that Section 9 
of the Act prevents the AdminLstrator 
Gcncr.al from applying for letters of ad- 
minislmtion or probate relating to the 
estate left by an exempted perron is Pat 
nipportcd by the phraseology of that sec- 
tion .and as mentioned above we have res- 


pectfully arrived at a contrary conclu- 
sioru 

• U. The question under reference may 
^0 be answered in the affirmative, hav- 
ing regard to the practice and precedent 
all along followed in this Court, permitting 
the grant of letters of administration to 
the Administrator General in respect of 
the assets or estate of an exempted per- 
son, in the absence of any next-of-kin of 
such a deceased. "We have already noticed 
that under the scheme of the new Act 
there is no such distinction between the 
estates of exempted and non-exempted 
persons. 

12. For the reasons given above, we 
answer the referred question in the af- 
firmative, 

13. Let the papers of the case now be 
placed before the Hon’ble the Chief Jus- 
tice for sending the case back to the Divi- 
sion Bench for hearing and deciding the 
Special Appeal. 

Reference answered in 
affirmative. 


AIR 1970 ALLAHABAD 228 (V 57 C 3G) 
R. B. MISRA, J. 

Union of India and anotiier, Defendants, 
Appellants v. Hem Chandra and others 
Plaintiff, Respondents, 

Second Appeal No. 1110 of 1962, D/- 
28-10-1968 against judgment and decree of 
Dist. J., Budaun, D/-7-12-1961. 

(A) Adminisfr.ation of Evticueo Propei-ty 
Act (1950), Ss. 40, 40 (d) 17, 28 — Adminis- 
frafion of Evacuee Property (Central) 
Rules (1950), R. 22 — Property purchased 
by P subsequently declared ns ei'acuco 
property — Application by P under S. 40 
for confirmation of sale dismissed — Sub- 
sequent application for registration of 
claim under Rule 22 also dismissed and 
P directed to go to Civil Court — 
— Suit accordingly filed by P for refund 
of amount of sale consideration — Held, 
filing of such suit was clearly contemplat- 
ed by R. 22 and S, 4G (d) could not stand 
as bar to the suit — Held, further, that 
Ss. 17 and 28 of the Act or S. 15 of Cen- 
tral Act 44 of 1954 had also no application 
to the facts of the case and jurisdiction of 
Civil Court to entertain suit wjrs not barred 
in any manner: AIR IflGS SC ICD £: AIR 
iOCC SC 245 & AIR 19G5 All 70, Dlsling, 
(Paras C, 8, 9, 10 & 15) 

(C) Administration of Evnatco Property 
Act (1950), S. 4 — Scope — .Section only 
contemplates that Act and rules fr.*!n 2 ed 
thereunder override other laws. (Pnra 9) 

(C) Limitation Act (1908), Preamble 
Inlerprctation of Articles of IJmitalion Act 
. — Principles. 

BM/CMi^99/G3/JHS/D 
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In interpreting the Aitides of the limi- 
tation Act certain well-established prmci- 
ples have to be borne m mind, e.g., (i) an 
interpretation which is penal should be 
avoided: (ii) i£ possible, the interpretation 
which does not bar the suit should be pr^ 
f erred to the one which bars the suit; (iii) 
if there is a specific Article applicable to 
the facts of the case, the residuary Article 
should not be applied; and (iv) all the 
columns of the Article should be constru- 
ed. AIR 1953 Cal 50 & AIR 1957 Mad 431, 
FoU. (Para 18) 

(D) Limitation Act (1908), S._ 9 — - Once 

period of limitation starts running, it can- 
not be arrested. (Para 21) 

(E) Administration of Evacuee Property 
Act (1950), S. 40 — Administration of 
Evacuee Property (Central) Rules (1950), 
R. 22 ■ — Limitation Act (1908), Arts. 97, 
120 and 116 -Dismissal of application 
under S. 40 — Revision also dismissed — 
Subsequent application for registration of 
claim also dismissed — Applic^t directed 
to go to civil Court — Limitation for suit. 

Property purchased by P subsequently 
declared as evacuee property — Applica- 
tion by P under Section 40 for confirma- 
tion of sale dismissed and appeal and re- 
vision against order of dismissal also dis- 
missed — Subsequent application under 
R. 22 for registration of claim also dis- 
missed and P directed to go to Civil Court 
— Suit accordingly filed by P^ for refxmd 
of sale consideration: Held, if dismissal 
of application under Section 40 were to 
be taken as date of failure of considera- 
tion, P could not have filed suit soon after 
that date because of other obligatory in- 
tervening proceedings under the Act and 
Rules, which P did pursue and therefore, 
it could not be taken as starting point of 
limitation and Art. 97 did not appls^ 
AIR 1955 Ori 57, Applied. Secondly sale 
deed being registered document Article 
most near and most specific could be Arti- 
cle 116 and not Art. 97. AIR 1946 AU 159, 
Foil. Article 97 being thus not applicable 
one has to faU back upon Art. 116 or reti- 
duary Art. 120 and in either case period of 
limitation being six years, suit was in 
time; AIR 1922 AU '475. Disting.; AIR 
1965 Ker 154 & AIR 1967 Delhi 91, Rel. 
on. (Paras 21 and 22) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 SC 169 (V 55) =■ 

(1967) 3 SCR 736, Custodian 
Evacuee Property Pimjab v. 

Jafran Begam til 

(1967). AIR 1967 Delhi 91 (V 54)', 

Ram Lai Pury v. Gokalnagar Sugar 
MiUs Co. Ltd. 26 

(1966) AIR 1966 SC 245 (V 53) 

(1966) 1 SCR 304, Raja Bhanu 
Pratap Singh v. Asstt. Custodian, 

E. P. Bahraich 12, 14 

(1965) AIR 1965 AU 70 (V 52) =■ 

1964 AU LJ 132, Assistant Custo- 


dian Evacuee Property Meerut v. 
Virendra Kumar tl3 

(1965) AIR 1965 Ker 154 (V 52) 

1964 Ker LT 491, C, Ittycheria 
V. Varughese 25 

(1957) AIR 1957 Mad 431 (V 44) = 

ILR (1957) Mad .747, K. S. Rama 
Swami Ayyar v. S. .V..Krishnaier 
, • 18, 19 

(1955) AIR 1955 Ori 57 (V 42) = 

ILR (1954) Cut 717, Panchanan 
Das V. Province of Orissa 21 

(1953) AIR 1953 Cal 50 (V 40) =■; 

56 Cal WN 770, Makhan Lai Rai 
Pramanik v. Pramatha Nath 
Basu 18, 19 

(1946) AIR 1946 AU 159 (V 33) « 

ILR (1946) AU 72, Babu Ram v. 

Amba Prasad 22 

(1922) AIR^ 1922 AU 475 (V 9), 

Ram Ball Singh v. Shyam Sunder 
iVIisra 23 

N. D. Pant, for AppeUants; L. M. Pant, 
for Respondents. 

JDDGMENT;— This Is a defendant's 
appeal agai n st the judgment and decree 
of the District Judge Budaun, dated 7th 
December, 1961. ^e facts in this case 
are not in dispute and, succinctly put, are 
as foUows. 

2, Smt. Umatul Khatun, wife of Moulvii 
Tawakkul Husain, was the owner in pos- 
session of house No. N-7/6, situate in 
MohaUa Sheikh Patti, She sold this 
house to Hem Chand respondent No. 1 
(since dead and represented by his heirs) 
and Tribhuwan Nath respondent No. 2 for 
a sum of Rs. 1,500 under a registered sale 
deed dated 25th May, 1951. The two res- 
pondents paid the fuU price to the vendor. 
On 11th August, 1951 the Assistant Custo- 
dian, Evacuee Property, Budaun declared 
the house as evacuee property. The res- 
pondents, as required by the statute, ap- 
plied for confirmation of the sale under 
Section 40 of the Administration of 
Evacuee Property Act (hereinafter re- 
ferred to as the Act). Their application 
was, however, dismissed on 19th October, 
1951. The appeal and thereafter revision 
preferred against the order of dismissal of 
the application under Section 40 also met 
the same fate. The respondents, there- 
fore, applied under Rxole 22 of the Ad- 
ministration of Evacuee Property (Cen- 
tral) Rules, 1950 (hereinafter referred to 
as the Rules). That application was also 
rejected, and the respondents were direct- 
ed to go to the Civil Court, The respon- 
dents accordingly, after giving notice 
imder Section 80, C, P. C., filed the suit 
giving rise to the present appeal for the 
recovery of Rs. 2075-42 together with in- 
terest and costs from the appellant. 

2. The suit was contested by the ap- 
pellant on the grounds that it was barred 
by time; that the jurisdiction of Civil 
Court was barred by Section 46 of Act 
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SI of 1950; and iiiat "Sie trsnsEciian. Tras 
not a bona S.da one. 

S. The liLeadinss of •Ss ’parii^^Sare 
rise to a mcnber of issass. th.s raela. ’bsis 
the issues of jurisdidzon and of Iludta- 
tiozL The triai Court came to the ccu- 
dusiou that the Chnl Court had jurisdic- 
tion to trv the siSt, and that the suit 
TreH Trithin thue. It also aaspisd the 
fh^cTT-ng of the CtLsrodiaa that^there vras 

cents rrho paid the sle ccasderad^ 
Tuider the baua See belief that they vrould 
get pos^scru of the house and they had 
no appreheuSoa that such an old lady 
aged about 92 years yould rulgrate to 
Pahtstau. so soon, after the ^le. The trial 
Court held that the coudiHaus required 
under Rule 22 of the Admimstranm. of 
Evacuee Property Ruls vrere roISled in 
the present case. On thse Snaiugs the 
tdal Court decreed die suit for Rupees 
ldOl-52 ?. 

4. The defendants vr enl up In appeii 
and learned Judge connnned the Snd- 
inga of Sze trial Court cn the issu^ of 
j rrrLg dicdcm and of IhnitaSon. The unding 
about the bona Sas transacSon on the part 
of the respondents does not appear to ha'ra 
been challenged before the lovrer appel- 
late Court and therefore, the Snaing of 
the trial Court on that isue vrould also 
be desned to have been conSnned by the 
lovrer app>dlats Court The defendants 
have novT came to this Court in Ssccmd 
App>eaL 

5. On the ttnnr-^gs recorded by the 
trial Court as conSrmed by the lovrer ap- 
peliate Court cuiy tap points survive fer 
dedson in this appeal The quesnon of 
bona dess on the part of the respanesnts 
is no— concludEd as Snaing of fact 

6. Sri 2\. D. Pant counsel for the an- 
peliant^Srst itxjh up the issue of turisaic- 
tienu ne relied upon Seedan 46 Cd) of 
the Act Section 45 reads thus: — 

^'Save as othervdss expressly provided 
in this Act no civil or revenue Court 
shon have jurisdiction: 

fa) to entertain or adjudicate upon any 
GU^tiGn uhetiEr any property or 
any right to or interest in any pro- 
perty is or is not evacuee property; 
or 

To) (Omitted), 

(c) to question the legality of any ao- 
ticn taken by the Cusionan-General 
or the Custodian under tins Act or 

fd) in respect or any matter vrhich the 
Custodian-General or the Custodian 
is empovrered by or under this Act 
to determine” 

Sri Pant admits that it is cnly CL fc) of 
Section 46 vrhich can apply to the facts 
cf the present case. Clauses fa) and fc) 
no applicaticn. in my cpinion. 
hen 45 fd) cf the Act does net stand as a 
bar to the civil suit. The respondents, as 


inoicatsd earlier; fcst eppSed for cen- 
fmnatiDn of the sale under Section 40 cf 
the Act; hut feat vras rejecta-d. There- 
stter they applisi under R. 22 of the 
Rules. Rule 22 so fer as it is i^rfeent 
tojT^^case reads — 

rec^e any payment frem any evacuee 
^ &cnn^ the pmperty of such^evam^ 

to _fes Custodian fer r^istraticn of 
< ^~hr- spplicstiern shgT? be signed 

and ve rm ed oy the claimant In tho same 
m aim er as a plaint is reomred to be 
signea and verined under the Code cf 
Civil Prccedure, 1P33. 

Esplarmticn;-— ^ applicaTcn under this 
sup-i tde shall lie in respect of a dor 
TBinpd of money paid as emsideratien fer 
fee feansfm by an evacuee of any property, 
where such transfer is not conSrmed bv 
fee Custodian under Secticn 40 of the 
Act 

f2) (a) PThere a olarm made under sub- 
rule fl) is supported by— 
fi) 
fh) 

(hi) 

(1^ ) or 

fe l where such rfarm fe of - fra imture 
referrea to^in the 'Esplsnation’ to sub- 
rule fl) and the Custodian holds feat fee 
Isun^er of fee _ property in respect of 
wmen fee dadm is made was a bona See 
feensat^cm fee Custodian may reristsr 
fee c lar a or such pert feereoi ^ has not 
been satfsSed; 

Provided feat in fee case of a 
cf fee nature referred to in the Explana- 
tion to sub-rule fi), fee r-lstm be 

remsterad culy^ fer feat amount cf money 
wMcn is pmved to have been paid as con- 
steerauem fervfes transfer of fee property. 
f2-A) In_ any case which doss not -rhlT 
,.^u-rfes f2), the Custodian shall 
cmect toe daimant to establish ins rl~!~o 
in a Civil Court. 

f^l 

(4) 

Explanation — ITothhig fn this rule s-iTT 
dsh^ the Custodian from meeting the day 
to day expenses incurred in the manage- 
ment of evacuee property and such ex- 
penses luay be paid without saneden, 
Sanctiem of the Central Government or the 
Custodi arh -General is also not reqtdred to 
the discharge by fee Custodian of the 
lemtimate ob^atiens and liabilities incur- 
red in the oddinary course of business of 
a trading concern carried on by the 
Custodian whether such liainlitiES and 
obligations are incurred before or after 
the vesting cf the business in the Cust'O- 


the Act; hut 


tr. The aforesaid rule if evident 

that it_ vras open to the respondents to 
Epply fer legistraticn of their di-m, and 
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the respondents did so apply. The 
Custodian could register the claim on being 
satisfied with the conditions contemplated 
by R. 22 (2) fb), viz., that the transfer of 
the property in respect of which the claim 
was made was a bona fide transaction 
Sub-rule (2-A) of R. 22 provides for a 
situation where the transaction was not 
found by tiie Custodian to be a bona fide 
one. In such a situation the Custodian 
'shall’ direct the claimant to establish his 
claim in a Civil Court, and actually the 
Custodian did direct the respondents in 
this case to get their claim established 
in a Civil Court. It was under these cir- 
cumstances that the respondents had to 
file the suit giving rise to this appeal 

8. In view of Rule 22. Section 46 (d) 
cannot possibly stand as a bar to the smt 
Section 46 has to be read along wito 
R. 22. The Rule itself provides that in 
case a transaction of transfer was not 
found to be bona fide the Custodian 
"shall” direct the claimant to get his claim 
established in a Civil Court. The filing of 
such a stiit for establishing the claim is 
clearly contemplated by the Rules framed 
under the Administration of Evacuee pro- 
perty Act. 

9. Sri Pant next referred to Sections 4 
and 28 of the Act. Although from the 
lower Court’s judgment it appears that 
these sections were never referred to 
before the Court below, I permitted Sri 
Pant to refer to them as on the admitted 
facts of the case it was a pure question of 
law. Section 4 provides: — 

"The provisions of this Act and of the 
rules and order made thereunder shall 
have effect notwithstanding anything in- 
consistent therewith confined in any 
other law for the time being in force or 
in any instrument having effect by virtue 
of any such law.” 

This section only contemplates that this 
Act and the rules framed thereunder 
override other laws. We have, therefore, 
to examine whether there is any rule or 
law in the Act or the Rules framed there- 
under barring the jurisdiction of the Civil 
Court. If there is such a provision, the 
jurisdiction of the Civil Court would be 
barred; otherwise Civil Court will have 
jurisdiction. But it has already been 
noticed earlier that R. 22 instead of creat- 
ing any bar provides for such a suit. 
Section 28 of the Act reads: — 

"Save as othenvise expressly provided 
in this Chapter, every order made by the 
Custodian-General, District Judge, Custo- 
dian, Additional Custodian, Authorised 
Deputy Custodian, Deputy Custodian or 
Assistant Custodian shall be final and shaR 
not be called in question in any Cotut by 
way of appeal or revision or in any ori- 
ginal suit, application or execution pro- 
ceedings,” 

The suit giving rise to the present appeal 
has not been filed to challenge any order 


of the Custodian: rather the suit has been 
filed in obedience to the order of the 
Custodian. Thus. Section 28 of the Act 
also has no application to the fects of the 
present case. 

10. Next Sri Pant relied upon S. 17 
of the Act. It reads thus: — 

*T7fl): Save as otherwise expressly 
provided in this Act, no evacuee property 
which has vested or is deemed to have 
vested in the Custodian under the provi- 
sions of this Act shall, so long as it re- 
mains so vested, be liable to be proceeded 
against in any manner whatsoever in ex- 
ecution of any decree or order of any 
Court or other authority, and any attach- 
ment or injunction or order for the ap- 
pointment of a receiver in respect of any 
such property subsisting on the commence- 
ment of the Administration of Evacuee 
Property (Amendment) Act, 1951, shall 
cease to have effect on such commence- 
ment and shall be deemed to be void. 

(2) Where, after the 1st day of March, 
1947, any evacuee property which has 
vested in the Custodian or is deemed to 
have^ vested in the Custodian under the 
provisions of this Act has been sold in 
execution of any decree or order of any 
Court or other authority, the sale shall 
be set aside if an application in that behalf 
has been made by the Custodian to sudh 
Court or authority on or before the 17th 
day of October, 1950.” 

On the strength of this section, Sri Pant 
submitted that after the property had 
vested in the custodian no evacuee pro- 
perty would be liable to be proceeded 
against in any manner whatsoever. Sub- 
section (2) of S. 17 even provides for 
setting aside the sale of evacuee property 
in execution of such a decree on the ap- 
plication in that behalf being rnade by 
the Custodian. To my mind even this 
section has no application to the facts of 
the present case. The respondents have 
filed their suit for the refund of the sale 
consideration in respect of a bona fide 
transfer of property which was subse- 
quently declared to be an evacuee pro- 
perty. The respondents are not proceeding 
against the evacuee property itself. The 
learned counsel also referred to a similar 
provision in Section 15 of Act 44 of 1954. 
But that section also will have no applica- 
tion for the same reasons as indicated 
above in respect of the application of Sec- 
tion 17 of the Act. 

11. Sri Pant strongly relied upon The 
"Custodian Evacuee Property Punjab v. 
Jafran Begam”, AIR 1968 SC 169. In that 
case it was held by their Lordships of the 
Supreme Court that the Act is a complete 
Code in itself in the matter of dealing 
with evacuee property. Section 7 of the 
Act gives the power to Custodian to deter- 
mine what properties are evacuee pro- 
perties. . The jurisdiction of the jOLvil 
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Court or the Revenue Court Is haired 
under Section 46, and no such Court can 
entertain any suit or adjudicate upon any 
question whether a particular property or 
right or interest therein is or is not evacuee 
property. Where the question whether 
certain properties are evacuee properties 
has been decided under Section 7 etc., 
whether that decision is based on issues 
of fact or issues of law, the jurisdiction in 
such a case was held to be clearly barred 
under Section 46. It would be noticed 
that the facts in the above case were en- 
tirely different from the facts of the pre- 
sent case. In the case in hand there is no 
question about adjudication of the pro- 
perty as being evacuee or otherwise. The 
above ruling is, therefore, clearly distin- 
guishable. 

12. Sri Pant next retied upon the Ex- 
planation added to sub-ride (4) (a) of 
R. 22 of the Rules and urged that the 
Custodian has been given the power under 
the said Rule to discharge the "legitimate 
obligations and liabilities”, and on this 
basis he argued that the Civil Court had 
no jurisdiction and it is open to the res- 
pondents to approach the Custodian in the 
matter. In support of his argument he 
relied upon Raja Bhanu Pratap Singh v. 
Assistant Custodian E. P. Bahraich, AIR 
1966 SC 245 at p. 440, It was held in this 
case that the Custodian can entertain the 
daim of the holder of a money decree 
against the evacuee for satisfaction of his 
dues out of the assets vested in the 
Custodian by Section 7 of the Act. it was 
further held that, in view of Section 17 
(1) of the Act the evacuee property can- 
not be attached in execution of any decree 
or order of any Court or other authority 
whether the claim is against the evacuee 
or it is against the Custodian arising out 
of any act of administration done by him. 
The facts of this case are also distingui- 
shable from the facts of the present case. 

13. Next Sri Pant relied upon "As- 
dstant Custodian Evacuee Property, 
Meerut v. Virendra Kumar”, 1964 All LJ 
132 = (AIR 1965 AH 70). It was held in 
thiR case that, in view of the provMons 
of Section 17 (1) once the property vests 
in the Custodian it cannot be proceeded 
against in any manner unless expressly 
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provided in the Act itself. Section 16, to- 
tally bars the jurisdiction oi the Cii^ 
Court in respect of certain matters set 
out therein. It was. however, held that 
the effect to be given to a notice trader 
Section 50 is not to make the Custodian 
a legal representative of the evacuee in a 
suit filed against him but only to keep 
him in the picture. It was ^o hdd that 
the amendment of Section 10 (2) (m) of 
Act 91 of 1956 had completdy taken away 
the right of the Custodian to make any 
payment to the decree-holder of an 
evacuee. The respondents in the present 
case are not proceeding against the evacuee 
property. They bona fide claim the refund 
of the amount paid by .them as sale con- 
aderation in respect, of transfer of pro- 
perty which was later declared to be 
evacuee property. Section 17, therefore, 
has no application to the facts of the 
present case, 

14. Sri Pant also retied upon S. 10 (2) 
(a) of the Act, and relied upon the case of 
AIR 1966 SC 245 in support of his con- 
tention that the respondents should aT> 
proach the Custodian and put up their 
claim before him. I am unable to accept 
this argiraaent, So far as the aforesaid 
Supreme Couri: Case is concerned, the 
facts were entirely different and it has got 
no application to the facts of the present 
case. The respondents had already been 
to the Custodian and the Custodian had 
directed him to establish their claim in a 
competent Court of law. There is, there- 
fore, no question of their approaching the 
Custodian now. 

15. For the reasons jriven above I am 
of the view that the suit is maintainable 
In Civil Court and the jurisdiction of the 
Civil Court is not barred in any manner. 

16. The next point involved in the 
case is the question of limitation. The 
question to be determined is whether 
Art, 97 or Art. 120 of the First Schedule 
of the Limitation Act is applicable to the 
present case. 

17. In order to appredate the point 
urged by the counsel for the appellant it 
would be necessary to read Aits, 97 and 
120 of the First Schedule to the Limita- 
tion Act, quoted below:— 


Descripition of suit Period of limitation Time from which 

period begins to run 


97 : For money paid upon an 
existing consideration which 
afterwards fails. -i 

120 : Suit for which no period of 
limitation is provided elsewhere 
in this Schedule. 


Three years The date of the failure 


Six years 


■When the right to sue 
accrues. 
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18. Accordinpt to Sri Pant, Art 97 
would be applicable to the facts of the 
present case, while for the respondent it 
is urged that it is the residuary Art. 120 
that would be applicable. In Snteipret- 
ting the Articles of the Limitation Act 
certain well-established principles have to 
be borne in mind, e.g., (i) an interpreta- 
tion which is penal should be avoided; 
(ii) if possible, . the interpretation which 
does not bar the suit should be preferred 
to the one which bars the suit; (iii) if 
there is a specific Article applicable to 
the facts of the case, the residuary Arti- 
cle should not he applied; and (iv) all the 
columns of the Article should be constru- 
ed. That these principles are well esta- 
blished would be evident from the foUow- 
. ing cases: 

(1) "Makhan Lai Rai Pramanik v. 
Pramath Nath Basu” (AIR 1953 Cal 50)j 

(2) "K. S. Rama Swami Ayyar v. S. K. 
Bhishnier” AIR 1957 Mad 431. 

19. We may examine these cases here. 

In AIR 1953 50 it was held that a 

Court ought not to put such an interpreta- 
tion upon a statute of limitation by im- 
plication and inference as may have a 
penalizing effect unless the Comt is forced 
to do so by the irresistible force of the 
language used. The Limitation Act being 
an Act which takes away or restricts the 
right to take legal proceedings must, where 
its language is ambiguous, be construed 
strictly. To the same effect is the case 
in AIR 1957 Mad 431. 

20. Bearing the aforesaid piindples in 
mind we have now to examine whether 
Art. 97 would be attracted in the present 
case. 

21. Article 97 can have no application 
to the facts of the present case for various 
reasons. In the first place the period of 
three years is to be calculated from the 
date of the "failure of the consideration”. 
Now, the Question is what will be deemed 
to be the date of failure. Will it be the 


date when the application for confirma- 
■fion of the sale tmder Section 40 of the 
Act was dismissed on 19th October, 1951, 
or it will be the date when the appeal or 
revision arising out of that order was 
finally disposed of, or whether it will be 
the date when the application imder R. 22 
of the Rules was rejected on 7-6-1954. If 
we accept 19th October, 1951, and there 
is no reason why it should not be accepted, 
as the date of the failiure of the considera- 
•fion, the limitation would start from that 
date. 

It is well established that once a period 
of limitation starts running, it cannot be 
arrested. The law of Administration of 
Evacuee Property Act — ^the self-contained 
Act — ^provides various remedies open to 
the purchaser under the Act. It also pro- 
vides that the transferee has to proceed 
only in the manner provided by the Act. 
The respondent in this case did proceed in 
the marmer provided by the Act and the 
Rules, and he filed the suit only when he 
had exhausted the remedies open to him 
under the Act. If the respondent could 
not file the suit just after the 19th of 
October, 1951, the date of the failure of 
the consideration, because of certain other 
obligatory intervening proceedings, that 
cannot be taken to be the starting point of 
limitation. In this, the respondent gets 
support from the case reported in "AIR 
1955 Ori 57 at p. 60” Panchanan Das v. 
Province of Orissa wherein it was held 
that the plaintig could not bring the suit 
on the date of cause of action as it was 
barred by the provisions of the Defence 
of India Rules. Thus, if the three columns 
of Art. 97 are construed, it is evident that 
this Article will have no application to the 
facts of the present case. 

22. Another reason for holding that 
Art. 97 will have no application is that if 
there is a registered document, it is Arti- 
cle 116 which would be applicable and 
not Art. 97. Article 116 of the Ldmitatian 
Act reads: — • 


’ ' ' ■ - r 

Description of suit Period of limitation Time from which 

period begins to run. 


116. For compensation for the 
breach of a contract in writing 
registered. 


Admittedly the sale deed in question was 
a registered document and, therefore, the 
Article most near and most spedfic to the 
facts of the present case could be Arti- 
cle 116, and not 97 (See "AIR 1946 AU 
159).” If Art. 97, which was sought to be 
applied by the counsel for the appellant 
as tile relevant Article to the facts of the 
present case, has no application, we have 


Six years When the period of limi- 

tation would begin to 
run against a suit 
brought on a similar 
contract not registered. 

fo fan bade upon Art. 116 or the residuary 
Art. 120 of the limitation Act. Which of 
the two Artides — Art. 116 or 120 — 
would apply, should not detain us, as in 
either case the period of limitation is six 
years, and if any of these Articles ap- 
plied to the present suit, it would be well 
within time. 

23. Sii Pant relied upon "Ram Ball 
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Sin^h V. Shyam Stinder Misra”, AIR 1922 
All 475. In this case a pre-emptor implead- 
ed in the suit only one of the four brothers 
alienees of the property purchased, due to 
a mistake of fact. The suit was decreed, 
and the entire consideration was realized 
by the alienee who was impleaded and he 
was given formal possession. The pre- 
emptor’s application for mutation was re- 
sisted by the three brothers of the alienee, 
who were not impleaded, and their objec- 
tion was allowed except for l/4th share of 
the alienee who had been impleaded. 
Thereafter the pre-emptor filed a suit for 
possession of the property released in 
favour of ilie three brothers or, in the 
^temative, for proportionate refund of 
the pre-emption money. It was held in 
these circumstances that the cause of ac- 
tion arose when the pre-emptor’s claim 
for mutation was resisted, le., when the 
consideration failed or when the mistake 
of fact was discovered. 

24. In the present case, howeyer, the 
respondents were not in a position to 
bring the suit as there were certain in- 
tervening proceedings which they had to 
take before they could file a suit, ^e 
above ruling has, therefore, no applica- 
tion to the facts of the present case, Mr. 
Pant cited a few other cases also, but they 
are all clearly distinguishable. 

25. Sri Agrawala, appearing for the 
respondents, relied upon *'AIR 1965 Ker 
154”, C. Ittycheria v. O, Varughese. In 
this case a mortgagee brought a smt for 
realization of money advanced by him on 
a usufructuary mortgage to the mort- 
gagor on the latter’s failure to put the 
former in possession of the property. It 
was held that money was advanced not 
on the strength of a mere proinise to ex- 
ecute a mortgage deed but as considera- 
tion for a mortgage with possession; pay- 
ment of money could not be considered as 
"money paid upon an existing considera- 
tion” md the plea that the suit was barred 
by Art. 97 of the Limitation Act was tm- 
sustainable. 

2G. He also relied upon "AIR 1967 
Delhi 91” Ram Lai Puii v. Gokalnagar 
Sugar Mills Co. Ltd. It was a suit for 
recovery of earnest money paid under a 
sale which did not materialize. It was 
held that the suit would be governed by 
Art. 120 of the Limitation Act and not 
by Arts. 62, 97 or 115. In my opinion the 
cases cited by Mr. Agarwala are more 
near the case than the cases relied upon 
by Sri Pant. 

27. For the, reasons given above I am 
unable to hold that the view taken by the 
Courts below was erroneous in any 
manner on both the points, and so the ap- 
peal must be dismissed. . 

28. The appeal is accordingly dismis- 
sed vath costs. 

Appeal dismissed, 
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Mela Ram, Appellant v. Senior Supe]> 
Ihtendent of Post Offices Agra Division 
and another. Respondents. 

Special Appeal No. 510 of 1966, D/-13-8- 
1968, against order of R. S. Pathak, J„ in 
C. M. W. P. No. 2641 of 1960, D/- 29-4- 
1966. 

(A) Pensions Act (1871), S. 4 — Suit 
relating to amount of gratuity — Held, 
gratuity must be taken to be commuted 
pension and as such capital sum — Suit in 
Civil Court maintainable. 

A pension is a periodical payment Once 
a part of it is converted into a capital sum 
it ceases to partake tbe nature of pension. 

(Para 9) 

Held, that in view of the rules operat- 
ing in the case a gratuity must be taken 
to be commuted pension, which is a 
capital sum and not an accumulated pen- 
sion and therefore, the jurisdiction of a 
Civil Court to entertain a suit relating to 
the amount of gratuity was not barred by 
Section 4. (Paras 8 and 11) 

(B) Pensions Act (1871), S. 4 — Ex- 

pression 'grant of money’ does not include 
gratuity or a capital sum converted out of 
a part of pension. (Para 10) 

(C) Civil P. C. (1908), Section 9 — 

Ouster of jurisdiction of Civil Court can- 
not be assumed — Ouster must be result 
of express provision in legislative enact- 
ment or one of necessary implication 
therefrom. (Para 6) 

Cases Referred; Chronological Paras 
(1935) AIR 1935 Mad 249 fV 22) = • 

ILR 58 Mad 469, Municipal Coim- 

cll. Salem v. Gururajah Rao 8 

S. C. Khare, for Appellant; Bh N- Seth, 
for Respondents. 

JAGDISH SAHAI J.;— This special 
appeal by Sri Mela Ram is directed against 
the judgment of Hon. R. S. Pathak, J. 
dated 24-9-1966 dismissing writ petition 
No. 2641 of 1960 filed by the petitioner 
appellant. The petitioner was in service 
of Govermnent of India in the Postal 
Department in the capacity of Supervisor. 

2. He retired from service. After 
calculation it was proposed to give him a 
certam amount of money as gratuity in 
addition to his monthly pension. 

3. But before the pension or gratuity 
was paid and a pension slip or gratuity 
slip issued to the petitioner a sum of 
Rs, 3,300 was sought to be deducted from 
the amount of gratuity proposed to be 
paid to him. 

4. He filed writ petition No. 2641 of 
31960 challenging the order of the Direc- 
tor, Postal Staff, Lucknow directing^ the 
deduction of Rs. 3,300 from his gratuity. 
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5. The writ petitioii came up for final 
hearing before Hon. R. S. Pathak, J. who 
took the view that considering the nature 
of allegations made, he considered that the 
proper remedy of the petitioner was_ to 
ffle a regular suit in a competent Civil 
Court and that in the circumstances of 
the case the relief by means of a writ 
petition was not the proper remedy. Dis- 
safcfied with the judgment of Hon. R. S. 
Pathak, J. dated 29-4-1966. the petitioner- 
appellant has filed the instant special ap- 
peaL It was strenuously contended by 
Mr. S. C. Khare, the learned counsel for 
the petitioner-appellant, that the learned 
single Judge failed to notice that under 
Section 4 of the Pensions Act the suit was 
barred- Section 4 of the Pensions Act 
reads: 

“Except as hereinafter provided no Civil 
Court shall entertain any suit relating to 
any pension or grant of money or land 
revenue conferred or made by the Gov- 
ernment or by any former Government, 
whatever may have been the considera- 
tion for any such pension or grant, and 
whatever may have been the nature of 
the payment, claim or right for which 
such pension or grant may have been 
substituted.” 

6. It is well settled that the ouster of 
the jurisdiction of a Civil Coiut cannot be 
assumed. The ouster must be the result 
of an express provision in a legislative 
enactment or one of necessary implication 
therefrom. 

7. Clearly if the amount of gratuity 
can be treated to be pension it would be 
doubtful whether the Civil Court would 
have jurisdiction to try any suit relating 
to it. 

8. If on the contrary a gratuity can- 
,not be comprehended in the expression 
“pension” as occurring in Section 4 of the 
Pensions Act then that provision would 
be no bar to the maintainability of a suit 
in a Civil Court relating to any deduction 
made from the amount of gratuity. In 
view of the rules operating in the present 
case a gratuity must be taken to be com- 
muted penrion. It is well settled that 
commuted pension is a capital sum and 
not an accumulated pension. See Muni- 
cipal Council Salem v. B. Gururajah Rao, 
AIR 1935 Mad 249. 

9. A pension is a periodical payment. 
Once a part of it is converted into a capi- 
tal sum it ceases to partake the nature of 
pension. 

10. Mr. Khare contended that asstun- 
Sng that gratuity is not penrion it is still 
a "grant of money” within the meaning 
of_ Section 4 of Pensions Act. In our 
opinion the expression "grant of money” 
does not include gratuity or a capital sum 
converted out of a part of pension- 

11. We are, therefore, of the opinion 
that a Civil Court would be competent to 
go into this matter. 
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12. In the present case the deduction 
has been made from the gratuity calculat- 
ed as payable to the petitioner appellant 
on the ^ound that he was guilty of 
negligence of duty. Whether or not he 
was so guilty is a question of fact which 
can only be decided on the basis of evi- 
dence and not in the summary proceeding 
of a writ petition. Consequently we agree 
with R, S. Pathak, J. that in the circum- 
stances of the present case the proper 
remedy of the petitioner is to file a re- 
gular suit. 

13. We express no opinion on the 
merits of the controversy between the 
parties. The appeal is dismissed. There 
Is, however, no order as to costs. 

Appeal dismissed. 
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K. N. SRIVASTAVA, J. 

State of U. P., Appellant v. JannI and 
others, Respondents. 

Govt Appeal No. 1850 of 1965, D/-31-7- 
1968 against order of Magistrate 1st Clas^ 
Roorkee. D/-14-6-1965. 

Criminal P. C. (1898), S. 345 — ha com- 
promise cases acquittal is recorded simply 
because parties come to terms — It does 
not mean that no offence was committed 
at all — Prosecution for offences imder 
Ss. 323 and 147, Penal Code — Composi- 
tion of offence under S. 323 — Held, of- 
fence under S. 147 is against public 
tranquillity and is of aggravated nature 
and hence it is taken out of orbit of Sec- 
tion 345, Criminal P. C. — The offences 
under Ss. 147 and 323 are different and 
composition of offence under S. 323 did 
not amount to acquittal of accused of of- 
fence under S. 147; 1964 (2) Cri LJ 111 
(Pat), Dissent. Case law discussed. 

(Paras 11, 12, 13 and 15) 
Cases Referred: Chronological Paras 

(1964) 1964-2 Cri LJ 111 (Pat). 

Ramphal Gope v. State of Bihar 

2, 4, 14 


(1950) AIR 1950 Lah 121 fV 37) == 

51 Cri LJ 1016, The Crown v. 
Muhammad Hussain 6 

(1948) AIR 1948 Pat 58 (V 35) « 

48 Cri LJ 433, Gurunarayan Das 
V. Emperor S 

(1941) AIR 1941 Sind 186 (V 28) = 

43 Cri LJ 68, Agha Nazarali Sultan 
Muhammad v. Emperor 9 

(1925) AIR 1925 Lah 464 (V 12) ■=. 

26 Cri LJ 686, Emperor v. 

Jamali 7 

(1923) AIR 1923 Mad 592 fV 10) =' 

ILR 46 Mad 257 = 24 Cri LJ 

114, Venkanna v. Crown 6, 9 


L. Chandra and Navin Chandra, for Ap- 
pellant, G. A., for Respondents, 
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JUDGMENT: This is an appeal against 
the judgment and order passed by Sri 
M. P. Gautam, Magistrate 1st Class, 
Roorkee, district Sahranpur, acquitting the 
respondents of an oSence imder Sec. 323, 
L P. Q., and Section 147, L P. C. 

2. The facts, giving rise to this appeal, 
are as follows. Faiyaz, who is a resident 
of Sikandarpur, thma Fatehpur, district 
Sahranpur, lodged a report on 30-1-1965 
at thana Fatehpur. The aUegations in the 
report were that a nephew of Faiyaz was 
taking his bullocks to the field for plough- 
ing. The bullocks damaged the crop of 
Aziz. The nephew of Faiyaz immediately 
drove out the bullocks, but he was slapped 
by Aziz and Idris. Faiyaz asked them not 
to slap his nephew. Thereupon all the 
respondents assaulted him with lathis. 
Faiyaz received a number of injuries. His 
injuries were medically examined. The 
Police registered a case against the res- 
pondents under Section 147, I. P. C. and 
Section 323, I. P. C, After completing the 
Investigation, the police challaned the 
respondents. The parties filed a compro- 
mise for compoimding the oSence under 
Section 323, 1. P. C. This compromise was 
verified and the trial Court passed the 
following order: — 

"The injured complainant Faiyaz has 
compoimded the offence under Sec. 323, 
I. P. C. against the accused. The accus- 
ed are thus acquitted xmder S. 323, 1. P. C. 

The charge-sheet under Section 147, 
I. P. C, has also been submitted. The 
learned counsel for the accused has relied 
upon the ruling cited in 1964-2 Cri LJ 
111 (Pat). The charge under Sec. 147, 
I. P. C. also jolts when the offence has 
been compromised by the injured.” 
Against this order, the State has come up 
In appeal to this Court. 

3. It was argued by the learned As- 
sistant Government Advocate that the of- 
fence under Section 147, I, P. C. was not 
compoundable and the trial Coxut was 
wrong in acquitting the respondents of 
the offence under Section 147, I. P. C, 

4. In Ramphal Gope v. State of Bihar, 
1964-2 Cri LJ 111 (Pat), dted by the trial 
Court, Syed Naqui Imam, J., has held as 
below: — 

"Mr. Baidya Nath Prasad appearing for 
the petitioners has pointed out to me that 
before the trial Court there was a com- 
promise petition filed, and the trial Court 
accepted the compromise so far as the of- 
fence under Section ' 323, Indian Penal 
Code was concerned. Now that the ap- 
pellate Court has found these petitioners 
guilty under Sections 323 and 323/34, 
Indian Penal Code, in my opinion, the 
compromise petition can be put into effect 
even at this stage. There now remains 
the charge tmder Section 147, Indian Penal 
Code which is not compoimdable. But it 
appears that the common object of the 
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Unlawful assembly was to assault. If the 
charges under Sections 323 and 323/34, 
Indian Penal Code fail on account of the 
compromise, it is obvious that the charge 
under Section 147, Indian Penal Code must 
also fail because the common object was 
to assault.” 

This question was the subject matter of 
decision in a number of cases. It appears 
that all the case law on the question was 
not placed before the Court in Ramphal 
Gope’s case, 1964-2 Cri LJ 111 (Pat). 

5. In The Crown v. Muhammad 
Hussain, 51 Cri LJ 1016 = (AIR 1950 Lah 
121) Muhammad Jan and Kayani, JJ. re- 
newed the entire law on the subject, and 
held that if the offence under Sec. 324, 
I; P. C. was compounded by the permis- 
sion of the Court, then tiie charge imder 
S. 148, I. P. C, should not fail on that ac- 
count and should be tried. 

G. The earliest case on this subject is 
iiienkanna v. Crown, AIR 1923 Mad 592. 
In this case, the accused were convicted 
under Sections 143 and 447, I. P. C. The 
offence under Section 447, L P. C. was 
compounded. It was argued that the 
common object of the accused was to 
commit an offence of trespass and, as the 
offence of trespass was compounded, 
therefore, the offmce under Section 143, 
L P. C., ipso facto, failed. This argument 
was not accepted; and Wallace, J, observ- 
ed as below: — 

’T am not prepared to support this con- 
tention. The essence of the offence under 
Section 143, Indian Penal Code, is the 
combination of several persons united in 
the purpose of committing a ciiminal of- 
fence and that purpose constitutes in it- 
self an offence distinct from the Criminal 
offence which these persons agree and 
intend to commit. The compounding of 
one offence does not mean that the offence 
has not been committed, but tiiat it has 
been committed, though the victim is wil- 
ling either to forgive it or to accept some 
form of solatium is sufiBicient compensa- 
tion for what he has suffered.” 

7. Another case is Emperor v. Jamall, 
AIR 1925 Lah 464, In this case, the ac- 
cused were charged under Section 325, 

I. P. C. and Section 147, I, P. C, The of- 
fence under Section 325, I, P. C. was com- 
•pounded with the permission of the Court 
It was argued that after the acquittal of 
the accused of the offence under Sec. 325, 

I. P. C„ the offence under Section 147, 

I. P. C. ipso facto, fell down. Campbell, J. 
observed as below: — 

"If he had referred to Section 403 (2), 
Critmnal P. C. and had read with it Sec- 
tion 235 (1) and illustration (g) to that 
sub-section he would have perceived that 
an acquittal under Section 345, Criminal 
P. C., of an offence imder Section 325, 
Indian Penal Code, constitutes no bar to 
the subsequent trM of the accused on a 
charge under S. 147, Indian Penal Code. 
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8. In Gurunarayan Das v. Emperor, 
1948 Pat 58 the accused were charged 

under Sections 325, 147 and 148, 1. P. C. 
This was a Division Bench case. Meredith, 
observed as below: — 

"The convictions are not only for gri- 
evoxis hurt and hurt, but also under the 
rioting Sections 147 & 148, The offences 
under these Sections are not compounda- 
ble at all, and, therefore, no acquittal 
could be allowed by reason of the com- 
promise. in regard to the convictions tmder 
•&ese sections.” 

Bennett, J. agreed with the judgment oB 
Meredith J. 

9. In Agha Nazarali Sultan Muhammad 
V. Emperor, AIR 1941 Sind 186 which is 
a Division Bench case, the aforesaid 
Madras case was followed, and it was held 
that if the other offence was compounded 
it ^d not mean that the offence under 
Section 143, L P. C. also fell doxvn. In 
this connection, the following observations 
can be read with advantage: — > 

"On the point that an offence under 
Section 143, Penal Code, is a distinct and 
separate offence in itself distinct and 
separate from an offence which it is the 
common object of the unlawful assembly 
to commit, and that although this latter 
offence may by itself be compounded, the 
offence under Section 143, Penal Code, is 
not compoundable as a matter of public 
Policy, being an offence in the fullest 
sense of the term against the public peace, 
there is the authority of the Madras High 
Court, ILR 46 Mad 257 = (AIR 1923 Mad 
592).” 

10. Unlawful assembly has been defin- 
ed in Section 141, I. P. C. The firsiv 
second, fourth and fifth Clauses of this 
section would not apply to the facts of 
the present case. The third Clause, which 
would be applicable, reads as below: — 

“To conunit any mischief of criminal 
trespass or other ofences; or” 

It was argued that if an unlawful assembly 
was formed with an object to commit a 
crime and if it was found that the accused 
were not guilty of any offence, then the 
accused should not be held to have formed 
the unlawful assembly. 

11. Section 146, I. P. C. defines rioting 
and Section 147, L P. C., lays down tiie 
punishment for rioting by an unlawful 
assembly. The respondents formed an un- 
lawful assembly and, in prosecution of the 
common object of the assembly, they com- 
mitted violence and assaulted the com- 
plainant. The offence xmder Section 147, 

I. P. C. is certainly separate from the of- 
fence under S. 323, L P. C. 

12. The compromise would result in 
the acquittal of the respondents of the of- 
fence under Section 323, I. P. C. This 
would not go to show that they did not 
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commit any violence as members of the 
unlawful assembly. In compromise case, 
the acqmttal is . recorded simply because 
the parties come to terms. It does not 
mean that no offence was committed at 
all. On the other hand, admitting that 
the offence had been committed, the par- 
ties patch up their differences and enter 
into compromise, so that they may live 
peacefully in future. It is for this end 
that composition, of certain kind of ojfence 
is permitted. 

13. It shoTild be noticed here that cer- 
tain offences, which are of aggravated 
nature,^ are excluded from the operation 
of Section 345, Criminal P. C., under wWch 
the offences are compounded. The offence 
und^ Section 147, I. P. C., is against the 
public tranquillity and is of an aggravated 
nature. It has, therefore, been t^en out 
from the orbit of S. 345, Cr. P. C. 

14. In my opinion, the acquittal of 
the respondents of the offence under Sec- 
tion 323, L P. C„ on the basis of the 
compromise . would not go to show that 
the offence under Section 323, 1. P. C., was 
not at all committed. It will, therefore^, 
be not correct to say that the respondents 
did not commit violence in prosecution of 
the common object of the unlawful as- 
sembly. I have already observed in the 
earlier part of this judgment that in Ram- 
Phal Cope’s case, 1964-2 Cii LJ m (Pat) 
the earlier decisions were not taken into 
consideration, and the judgment in that 
case was based on the finding itot if the 
charges under Sections 323 and 323/34, 
Indian Penal Code, failed on accotmt of 
the compromise, the charge xmder Sec- 
tion 147, Indian Penal Code, also failed 
because the common object was to as- 
saxilt. With due deference, I do not sub- 
scribe to this view. 

15. After taking info conrideration the 
rulings of different High Courts on this 
question,^ I am of the opinion that the 
composition of th_e offence xmder Sec- 
tion 323, 1. P. C., did not amoxmt to acqxiit- 
tal of the respondents of the offence xmder 
Section 147, I. P. C. The learned trial 
Court has, therefore, wrongly acquitted 
the respondents of the offence xmder Sec- 
tion 147, L P.. C. 

ORDER 

The appeal is allowed. The order of the 
trial Court acquitting the respondents of 
the charge xmder Section 147, I. P. C., Is 
set aside. Let the record of the case be 
sent down to the trial Coxirt for trying the 
respondents for the offence xmder Sec- 
tion 147, L P. C. in accordance with law. 

Appeal allowed. 


■ r ** 
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B. DAYAL AND B. N. LOKUK, JJ. 
Smt, Prema Deyi, Petitioner v. Joint 
Director of Consolidation (Head quarter) 
at Gorakhpur Camp and others. Opposite 
3?arties. 

CivH Misc. Writ Nos. 1319 and 1235 of 
1963, D/- 13-12-1968. 

Hindu Succession Act (1956), Ss. 14 (1) 
and (2), and 4 (2) — Act has no applica- 
tion to agricultural plots — - Provisions do 
not apply to land tenures created under 
U. P. Zamindari Abolition and Land Re- 
forms Act — Hindu widow in possession 
of land in lieu of maintenance — Acquisi- 
tion of Asami right under S. 11 of the 
tJ. P. Act — Asami right, held, did not 
become hhumidari right by reason of Sec- 
tion 14 of the Hindu Succession Act. Am 
1964 All 165 & Am 1968 AU 419, Over- 
ruled — (Tenancy Laws — U. P. Zamindari 
Abolition and Land Reforms Act, 1950 (1 
of 1951), Ss. 10 and 11) — (Constitution of 
India, Sch, 7, List IBL, Entries 5, 6 and 7; 
List H, Entry 18). 

The provisions of Hindu Succession Act 
cannot be made applicable to agricultural 
plots governed by the U. P. Zamindari 
Abolition and Land Reforms Act 

(Paras 5 and 6) 
Entry' No. 5 in the third List of the 
Seventh Schedule to the Constitution 
which is the only entry imder which the 
Central Legislatiure has the jurisdiction to 
pass the Hindu Succession Act relates only 
to personal law. Laws passed under this 
entry do not apply to any particular pro- 
perty. They merely determine the per- 
sonal law. Entry 18 in list H in the ex- 
clusive jurisdiction of the State Legis- 
lature is in the widest term. All laws re- 
lating to land and land tenures are there- 
fore, within the exclusive jurisdiction of 
the State Legislature. Even personal law 
can become applicable to land tenures if 
so provided in the State Law, but it can- 
hot override State legislation. It is note- 
worthy that in List 3 wherever the entry 
relates to rights in land; agricultural land 
has expressly been excluded. While legis- 
lating in respect of such general subject 
the Legislatiure must be assumed to pass 
law only affecting property which it had 
jurisdiction to legislate about. (Para 5) 

Under the U. P. Zamindari Abolition 
and Land Reforms Act which regulated 
the tenancy rights, there is no provision 
applying personal law to any of the ten- 
ures created under that Act and ^us the 
provisions of the Hindu Succession Act 
are wholly inapplicable to the^ land _ten- 
lires under the TJ. P. Zamindari Abolition 
and Land Reforms Act, (Para 6) 

A compromise decree allowed a Hindu 
widow to remain in possession of certain 
agricultural plots which were khudkasht 
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and sir lands of the erstwhile holder. By 
reason of the provision under Section 11 
of the U. P. Zamindari Abolition and Land 
Reforms Act, she became an Asami in res- 
pect of such lands. Subsequently when 
the Hindu Succession Act came into force, 
she claimed to have become a bhumidar 
of the land in view of Section 14 of the 
Hindu Succession Act: 

Held, that she did not become a bhumi- 
dar, that is, a tenure holder of another 
class. Tenancy rights were created by 
the U. P. Zamindari Abolition and Land 
Reforms Act and Bhvunidhari rights could 
only be acquired xmder the provisions 
thereol The nature of her temue would 
not change on the passing of the Hindu 
Succession Act. (Para 7) 

^ Even if Section 14 of the Hindu Succes- 
sion Act were to be held applicable, since 
she held the land in lieu of maintenance 
tmder the compromise decree, her limited 
rights could not be held affected. The 
case attracted sub-section (2) of S. 14 of 
the Hindu Succession Act. The scheme of 
Section 14 apparently is to give full pro- 
prietary rights to Hindu woman where she 
got only limited rights by virtue of ancient 
Hindu Law but not to affect those which 
Were received under an instrument by 
deliberate human volition. AIR 1941 EC 
72 & AIR 1960 Punj 666 (FB), Rel. on; 
AIR 1964 All 165 & AIR 1968 All 419, 
Overruled. (Para 8) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 All 419 (V 55), 

Ram Jag Mistri v. Dy. Director 
of Consolidation 1, 9 

(1964) AIR 1964 AU 165 (V 51), 
Shakuntala Devi v. Beni Madliav 9 
(I960) AIR 1960 Punj 666 (V 47) =• 

ILR (1960) 2 Punj 665 (FB), Amar 
Singh V. Baldeo Singh 9 

(1941) AIR 1941 FC 72 fV 28) 

ILR (1941) Kar FC 148, Hindu 
Women's Eights to Property Act, 

1937, In the matter of 5 

Sant Prakash, for Petitioner, Lalji 
Sahai Srivastava and Bharati Ji Agarwal, 
for Opposite Parties. 

B. DAYAL J. ; — These two connected 
Writ petitions filed by Smt. Prema Devi, 
widow of Asharfilal and Satnarainlal and 
other have been referred to a Division 
Bench by a learned single judge of this 
Court as he fotmd it difBcult to agree with 
a single judge decision of this Court Ram 
Jag IVIistri v. Deputy Director of Consoli- 
dation, AIR 1968 An 419. The facts of 
the case are now no more in dispute and 
have been decided finally by the Joint 
Director of Consolidation who, in turn, ac- 
cepted the findings of fact arrived at in 
Second Appeal by the Deputy Director of 
Consolidation. The relevant facts may 
now be stated in ;^ort 

One Udaibhan Lai had four sons, name- 
ly, Bhagwati, Pd., Satya Narain Lai, Daya 
Shankar Lai and Aahaiti: LaL Smt, Prema 
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Devi is the vrfdow of Asharfi Lai, who died 
in the lifetime of his father Udaibhan LaL 
When Udaibhan Lai died in 1936, he left 
zamindari as also sir and khudkasht plots. 
On the death of Udaibhan Lai, the names 
of his three surviving sons, namely, Bhag- 
wati Pd., Satya Narain Lai and Daya 
Shankar Lai, along with Smt. Prema Devi, 
widow of Asharfi Lai, were mutated in all 
the &ree villages, Dasuati, Sonahti and 
Pathkauli in the district of Basti where the 
properties of Udaibhan Lai were situated. 
In 1947, two of the brothers, Satya Narain 
Lai and Bhagwati Pd., filed suit No. 460 
of 1947 in the Court of the Munsif, Bastij 
for a declaration that Smt. Prema Devi 
had no share in the property and to this 
suit Smt. Prema Devi was made a defen- 
dant. The third brother Daya Shankar 
Lai was also joined as a pro forma defen- 
dant This ' suit was ultimately compro- 
mised in 1949 and a comproro^e decree 
was passed. Under the compromise^ decree. 
Smt, Prema Devi was given certain plots 
for her maintenance in two villages, 
Dasuati and Pathkauli It is now a finding 
of fact that after the compromise in 1949 
Smt. Prema Devi is in possession of those 
plots. She is not in possession of any 
other property of the family. In this com- 
promise it was expressly provided that she 
would be entitled to maintain herself out 
of the income of those plots but she would 
have no right to alienate the same. It 
was further provided in the compromise 
that on her death, the property would re- 
vert back to the collaterals of her hus- 
band. 

But it appears that even after the com- 
promise the revenue records _ were not 
corrected and her name continued as a 
co-proprietor in all the three villages. On 
the coming into force of the U. P. Zamin- 
dari Abolition and Land Reforms Act, her 
name was recorded as co-bhurmdhar of 
^ the khudkasht and sir plots in all the 
three villages. In 1960, consolidation pro- 
ceedings started and objections were filed 
by Satya Narain Lai and others that the 
name of Smt. Prema Devi was wrongly 
entered in the revenue records which 
should be expunged and that she was only 
entitled to be entered as an Asami over 
the plots given to her in the compromise 
in the two villages. Since the property 
lay in three villages and related to three 
different khatas, three separate objections 
were filed. The Consolidation Officer 
allowed all the three objections and ex- 
punged the name of Smt. Prema Devi as 
co-bhumidhar from aU the three khatas. 
He directed her name to be recorded as 
an Asami over the plots given to her under 
the compromise. 

On appeal, the decision was reversed and 
her name was maintained as co-bhumidhar 
in all the khatas. On second appeal, the 
Deputy Director of Consolidation restored 
the Older of the Consolidation Officer and 


allowed the appeal On revision by Smt 
Prema Devi, the learned Joint Director of 
Consolidation maintained the order ex- 
punging her name as co-bhumidhar in the 
two villages in which she had been given 
plots under the compromise and retaining 
her name as a Asami over the plots given 
to her. But he allowed the revision re- 
garding village Sonahti where she had not 
been ^ven any plot. Tlie Joint Director 
of Consolidation thought that her rights in 
that village were not governed by the 
compromise. He directed that her name 
as co-bhumidhar would continue on the 
plots relating to that village Sonahti. 

Against this decision of the Joint Dir- 
ector of Consolidation, one writ petition 
has been filed by Smt. Prema Devi chal- 
lenging the correctness of the order in two 
revisions which were dismissed by the 
Joint Director of Consolidation and the 
other cross-writ petition has been filed by 
Satya Narain Lffi and others challenging 
the correctness of the decision relating to 
village Sonahti. Both the writ petitions 
depending on common facts and law have 
been heard together and are being dis- 
posed of by this common judgment, 

2. To deal first with writ petition 1235 
of 1963 filed by Satya Narain Lai and 
others, it is sufficient to say that the learn- 
ed Joint Director of Consolidation com- 
pletely misdirected himselt The compro- 
mise in the civil suit related to all the 
three villages and in lieu of her right of 
maintenance. Smt, Prema Devi was allow- 
ed only the plots in two villages. It was 
not necessary to allow plots in all the 
three villages to satisfy her need of main- 
tenance. The position on the date of the 
suit was that Smt, Prema Devi’s husband 
having died in the lifetime of his father 
who also died in 1930 Smt. Prema Devi 
got no interest in the joint family pro- 
perty. She was merely entitled to main- 
tenance. Under this compromise she got 
certain plots of land in her possession for 
her maintenance. After the compromise 

was merely in possession of those 
plots and her rights were confined to those 
plots only. Even if her name continued, 
as joint owner by mistake, it could not 
give her any rights. The Deputy Director 
of Consolidation in Second Appeal was, 
therefore, right in expunging her name 
from all the three villages, 

3. ^ In the petition filed by Smt. Prema 
Devi, the contention of the learned counsd 
for the petitioner is that upon the passing 
of the Hin du Succession Act, 1956, Smt 
Prema Dew acquired full Bhuroidhari 
rights and in any case the compromise 
decree not having been enforced, had no 
effect upon her rights which she acquired 
by her name having been retained on the 
whole of the property as co-bhumidhar. 

4. The second point is concluded by a 
finding of fact that she was never in pos- 
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session of the property other than the 
plots given to her by the comproinise 
decree and the mere fact of her name re- 
maining on the revenue records cannot be 
sufficient to invest her vuth any right. 
Under the Hindu Law, as it stood in 1936, 
she got no right in the joint family pro- 
perty and the only property which came 
mto her possession by means of the com- 
promise decree were the specific plots. 
Even under Section 14 (1) of the Hindu 
Succession Act, 1956, she could improve 
her position only in respect of propel in 
her possession. So its effect has to be 
considered only regarding the specific plots 
given to her in Heu of maintenance. 

5. In the first place, we are of ihe 
opinion that the Hindu Succession Act, 
1956, cannot be made applicable to agri- 
cultural plots. This Act was passed by 
the Central Legislature in 1956 and the 
only entry under which the Central Legis- 
lature had the jurisdiction to pass the Act, 
was entry No. 5 in the third list of the 
Seventh Schedule of the Constitution. 
This entry is as follows: — "5-Marriage 
and divorce; infants and minors; adoption; 
wills, intestacy and succession; joint family 
and partition; all matters in respect of 
which parties in judicial proceedings were 
immediately before the commencement of 
this Constitution subject to their personal 
law.” This entry obviously relates only to 
personal law and laws passed under this 
entry do not apply to any particular pro- 
perty. They merely determine the per- 
sonffi law. In list 2, Entry No. 18 is as 
follows: — "Land, that is to say, right in 
or over land, land tenures including the 
relation of landlord and tenant, and the 
collection of rents; transfer and alienation 
of agricultural land; land improvement 
and agriculhiral loans; colonization.” This 
entry which is in the exclusive jurisdic- 
tion of the State Legislature is in the 
widest term. All laws relating to land and 
land tenures are therefore, within the ex- 
clusive jurisdiction of the State Legis- 
lature. Even personal law can become 
applicable to land tenmes if so provided 
in the State Law, but it cannot override 
State legislation. 

It is noteworthy that m list 3 wherever 
the entry relates to rights in land 'agri- 
cultural land' has expressly been exclud- 
ed. For instance. Entry No. 6 is as 
follows: "Transfer of property other than 

agriciiltmal land ” Entry No. 7 is 

as follows: — 

"Contracts, including partnership, agency, 
contracts of carriage, and other special 
forms of contracts, ’ but not includ- 
ing contracts relating to agricultmral land.” 
No such exception was expressly men- 
tioned in Entry No, 5 because this entry 
related only to matters personal to indi- 
viduals and did not relate directly to any 
property. While legislating in respect of 


such general subject the Legislature must 
be assumed to pass law only affecting pro- 
perty which it had jurisdiction to legis- 
late about. Gwyer, C. J. while delivering 
the judgment of the Federal Court in a 
reference on the Hindu Women’s Eights 
to Property Act, 1937, reported in AIK 
1941 FC 72 observed as follows:. — 

"^ere is a' general presumption that a 
Legislature does not intend to exceed its 
jur^diction. When a Legislature with 
limited and restricted powers makes use 
of a word of such wide and general import 
as "property”, the presumption must surely 
be that it is using it with reference to 
that kind of property with respect to 
which it is competent to legislate and to 
no other ” 

The Hindu Succession Act, 1956, was pass- 
ed merely to alter the personal law of 
succession applicable to Hindus. It had no 
reference to any kind of property in parti- 
cular and was not meant to govern rights 
In agricultural tenancies. Sub-section (2) 
of S. 4 of the Act runs as follows: — 

"For the removal of doubts it is hereby 
declared that nothing contained in this 
Act shall be deemed to affect the provi- 
sions of any law for the time bdng in 
force providing for the prevention of 
fragmentation of agricultural holdings or 
for the fixation of ceilings or for the de- 
volution of tenancy rights in respect of 
such holdings.” 

This sub-section indicates that it was 
only for the removal of doubts that this 
provision had been included. Even with- 
out this provision, the Act coxdd not apply 
to agricultural holdings. 

6. Under the U. P. Zammdari Aboli- 
tion and Land Kefonns Act which regulat- 
ed the tenancy rights, there is no provision 
applying personffi law to any of the 
tenures created under that Act and thus 
the provisions of the Hindu Succession 
Act are wholly inapplicable to the land 
tenures imder the U. P. Zamindari Aboli- 
tion and Land Keforms Act 

7. Even if it be assumed that this Arf 
Is applicable to agricultural land and land 
tenures, it is obvious that Section 14, 
which is the only provirion possibly aiv 
plicable to the fads of the case and which 
is' relied upon by the learned counsel ^on 
behalf of Smt. Prema Devi, cannot give 
her any benefit On the coming into force 
of the U. P. Zammdari Abolition and Land 
Keforms Act, in 1952 Smt Prema Dew 
who was in possession of certain plots of 
land in lieu of her maintenance, became 
an Asami imder Section 11 of that Act. 
Section 11 of the U. P, Zamindari Aboli- 
tion and Land Reforms Act is as follows: 

"Notwithstanding anything contained in 
Section 10 where sir or khudkasht has 
been allotted by the sir or khudkasht 
holder thereof to a person in lieu of 
maintenance allowance, such person shall 
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be deemed to be the asami thereof entitl- 
ed to hold the land for so long as the right 
of maintenance allowance subsists.” 
Under this section Smt. Prema Devi be- 
came an Asami of the plots which had 
been given to her in lieu of maintenance. 
Subsequently, when the Hindu Succes- 
sion Act, 1956, came into force, she could 
not become a bhumidhar, that is a tenure- 
holder of another class. Tenancy rights 
were created by the U.' P. Zamindari 
Abolition and Land Reforms Act and 
bhumidhar! rights could only be acquired 
under the provisions thereof. It is not 
possible to hold that the nature of her 
tenure would change on the passing of the 
Hindu Succession Act. 

Section 14, sub-section (1) of the Hindu 
Succession Act runs as follows; — 

"Any property possessed by a female 
Hindu, whether acquired before or after 
the commencement of this Act, shall be 
held by her as full ovmer thereof and not 
as a limited owner.” 

The property which Smt. Prema Devi 
hdd was Asami right in specific plots. She 
could not possibly become the full owner 
of those plots, for proprietary rights vest 
in the Government. 

8. Apart from this, sub-section (2) of 
S. 14 of the said Act is as follows: — 
"Nothing contained in sub-section (1) 
shall apply to any property acquired by 
way of gift or under a will or any other 
instrument or under a decree or order of 
a Civil Court or under an award where the 
terms of the gift, will or other instrument 
or the decree, order or award prescribe 
a restricted estate in such property.” 

In the present case, Smt. Prema Devi got 
these plots of land by means of a com- 
promise decree. Before that decree, she 
had no right in the land. It was for the 
first time under the decree which was 
passed on a compromise that she got these 
plots .of land. Even if it be assumed that 
this decree itself is a record of the com- 
promise between the parties, then she got 
the property under the compromise which 
was filed in Court in writing and on the 
basis of which the decree was passed. This 
compromise is also covered by the words 
"other instrument” in sub-section (2) of 
S. 14 and, therefore, the rights given to 
Smt. Prema Devi under the compromise 
decree cannot be enlarged under sub-sec- 
tion (1) of the section. The scheme of 
Section 14 apparently is to give full pro- 
prietary rights to Hindu women where she 
got only limited rights by virtue of ancient 
Hindu Law but not to affect those which 
were received under an instrument by 
deliberate htmian volition. In the pre- 
sent case, limited rights were acquired 
under a compromise decree and are thus 
not affected even if the provisions of Sec- 
tion 14 of the Hindu Succession Act are 
applicable to the case. 
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9. Learned counsel on behalf of Smt. 
Prema Devi drew our attention to the 
case of .Shalointala Devi v. Beni Madhav, 
AIR 1964 All 165 where a learned single 
Judge of this Court held that the provi- 
sions of the Hindu Succession Act are ap- 
plicable to agricultural land also which 
decision has been followed by another 
single Judge of this Court in AIR 1968 All 
419. We have . carefully gone, through 
these cases but, vrith respect, we are un- 
able to agree with this conclusion. Learned 
counsel also relied upon the case of Amar 
Singh V. Baldeo Singh, AIR 1960 Punj 
666 (FB). In that case personal law was 
applicable to the land in dispute and the 
matter for consideration was, whether 
Section 14 of the Hindu Succession Act 
was valid. It was held valid as it related 
to a matter of personal law. We respect- 
fully agree with the conclusion. 

10. The result therefore, is that Civil 
Misc. Writ No. 1319 of 1963 filed by Smt. 
Prema Devi is dismissed while Civil Misc. 
Writ No. 1235 of 1963 filed by Satya 
Narain Lai and others is allowed. The 
order passed by the Joint Director of Con- 
solidation is quashed and that of the 
Deputy Director of Consolidation in Se- 
cond Appeal is restored. Parties will 
bear their own costs in this Court. 

Orders accordingly. 
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FULL BENCH 

B. D. GUPTA, T. P. MUKERJEE 
AND B. B. MISRA, JJ. 

Bfiai Narain Singh and others. Peti- 
tioners V. State of Uttar Pradesh, Opposite 
Party. 

Civil Misc, Writ Petn. No, 2940 of 1968, 
D/-19-3-1969. 

(A) Civil P. C. (1908), O. 19, Rr. 1 and 
2 and Ss. 139, 141 and 5 (2) — Oath Com- 
missioners appointed by District Judges to 
verify afSdavits — They are competent 
only where affidavits are to be filed before 
Courts of Civil Jurisdiction governed by 
Civil P. C, — Oath Commissioners cannot 
verify affidavits to be filed before various 
authorities constituted tmder U. P. Act 5 
of 1954, authorities being neither Courts 
of Civil jurisdiction nor governed by Civil 
P. C. in the matter of procedure — Autho- 
rities are not also revenue Courts — (Ten- 
ancy Laws — U, P. Consolidation of Hold- 
ings Act (5 of 1954), Ss. 8, 8-A, 9-A, 9-B, 
19-A, 21, 38 and 41 and R. 26 of the 
Rules). 

Order 19, Rr. 1 and 2 and Ss. 139 and 
141 of Civil P. C. which are the relevant 
provirions under which Oath Commis- 
sioners are appointed and affidavits ffied 
before them are verified, show that two 
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conditions must be fulfilled in order that 
such appointees by the District Judges may 
be competent to verify the affidavits com- 
ing to them. One is that they are to be 
filed before the Courts whose procedure 
is governed by Civil P. C. And; the other 
is that those Courts must be Courts of 
Civil Jurisdiction. (Paras 9 & 42) 

Thus viewed, the affidavits to be filed 
before the Consolidation Officers constitut- 
ed under the U. P. Consolidation of Hold- 
ings Act or even officers higher to them 
cannot be verified by the Oath Commis- 
sioners appointed by the District Judges 
in that the authorities are neither Courts 
of Civil Jurisdiction nor governed by- 
Civil P. C. in the matter of procedure. 

(Paras 35, 42 & 44) 
(B) Civil P. C. (1908), Section 9 — Tri- 
bunals and Courts — Distinction pointed 
out. 

Tribunals with man'V a trapping of a 
Court, nevertheless, are not Courts in the 
strict sense of exercising judicial power. 
Some such features are giving of a final 
decision, competence to hear contentious 
matters, ipower to render decisions affect- 
ing the rights of subjects, existence of a 
provision for appeal against its decision 
and it being a body to which a matter can 
be referred by another body. The pre- 
sence of the above features does not 
necessarily make a quasi-judicial body a 
Court. Broadly speaking, what distin- 
guishes a Court from a quasi-judicial tri- 
bunal is that it is charged with a duty to 
decide in a judicial manner the rights of 
parties in a definitive judgment. To 
decide in a judicial manner involves that 
the parties are entitled as a matter of 
right to be heard in support of their claim 
and to adduce evidence in proof of it. 
Viewed in the light of the above, the 
authorities constituted under the above 
U. P. Act either as it stood originally or 
as amended in 1963 caimot be called 
Courts. (Paras 13, 15, 28 & 29) 

The Consolidation Officer exercises his 
judicial powers when he acts under Sec- 
tions 9-A and 9-B of the Act after the 
village records have been revised and the 
valuations and shares in holdings have 
been determined under Section 8 and the 
Statement of Principles has been prepared 
under Section 8- A, again, when he acts 
under Section 21 after the provisional 
Consolidation scheme has been drawn up 
imder Section 19-A. The matters which 
come up before the Consolidation Officer 
imder Sections 9-A and 9-B are those dealt 
with under Sections 8 and 8-A, and those 
which come up under Section 21 are_ those 
dealt with under Section 19-A. Initially 
the matters under Sections 8, 8-A and 19-A 
are dealt with by the Assistant Consolida- 
tion Officer who disposes^ of non-conten- 
tious ones or those in which he can bring 
about conciliation, and forwards the dis- 
puted ones to the Consolidation Officers 


for his decision imder Sections 9-A, 9-B or 
21, as the case may be. What is noticeable 
is that it is mandatory for the Assistant 
Consolidation Officer to consult the Con- 
solidation Committee while acting under 
Sections 8, 8-A and 19-A. It is not correct 
to say that after the amendments in 1963 
it is no longer necessary to take the views 
of the Consolidation Committee which was 
essential under the original provisions 
viz.. Section 12 (2) and R. 34. Though, 
now, there is no mention of the Com- 
mittee’s views being considered or re- 
ported to the Consolidation .Officer, yet, in 
the report under Section 9-A which re- 
placed old Section 12 and the present 

R. 25-A, the Committee’s view woiild also 
find place. Sections 8 apd 8-A which 
compel the Assistant Consolidation Of- 
ficer to consult the Committee implies that 
in his said report its views would also 
be stated. Section 9-B which makes men- 
tion of the Consolidation Committee in the 
section itself and further requires giving 
of notice also to the Consolidation Commi- 
ttee cannot be considered a mere empty 
formality. The purpose can be nothing 
else than to have its views also. Similar 
provisions are to be found in Section 21. 
Consequently, it cannot be said that the 
Consolidation Committee has no say in the 
matter now. R. 26 which had replaced 
old R. 34 cannot also go to sustain the 
plea that the authorities are Courts in that 
the influence of the Consolidation Commit- 
tee stands in the way. 

(Paras 26, 28, 29 & 31) 

Even in the matter of procedure, all the 
provisions of Civil P. C. do not apply to 
the proceedings under the U. P. Act. S. 38 
of the U. P. Act and R. 26 of the Rules 
made thereunder read with Chs. IX and 
X of the U. P. Land Revenue Act which 
attract the provisions of Civil P. C. to 
proceedings under the U. P. Consolidation 
of Holdings Act show that all the provi- 
sions of Civil P. C. are not applicable. 

(Paras 32 and 42) 

Consolidation authorities cannot also be 
held to be revenue courts within the 
meaning of Section 5(2) of Civil P. C., 
because the said authorities do not deal 
with suits or other proceedings relating to 
rent, ■ revenue or profits of land used for 
agricultural purposes. The U. P. Act, on 
the other hand, provides for the consolida- 
tion of agricultural holdings for the deve- 
lopment of agriculture, (Para 34) 

(C) Tenancy Laws — U. P. Consolida- 
tion of Holdings Act (5 of 1954), S, 9-A 

— Consolidation authorities — Status of ^ 

— Per Misra J.; Authorities not Civil 
Courts even for the limited purpose of 

S. 9-A — Per Mukerjec, J. : The authorities 
have full status of Civil Courts at le.nst 
for the limited purpose — Deeming pro- 
vision in a statute must he given full effect 
to — (Civil P. C. (1908), Preamble — In- 
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terpretation of Statutes — Deeming 
clauses) — (Civil P. C. (1908), S. 9 — Civil 
Court). 

Per Misra; J. : — The words "shall be 
deemed, to be a Court of competent .iuris- 
diction” occurring in sub-section (3) of 
S. 9-A of the ■ U. P. Consolidation of 
Holdings Act do not confer the full status 
of Courts on the Consolidation Officers 
mentioned in that section even for the 
limited purpose of that provision. The 
very use of the words 'deemed to be’ goes 
to show that the legislature did not intend 
to give full status of Courts to the autho- 
rities constituted under the Act. AIR 1930 
PC 54 & AIR 1965 SC 33 at p. 39. Foil. 

(Para 30) 

Per Mukeriee, J. : — The words "deemed 
to be” in sub-section (3) imply that al- 
though the consolidation authorities refer- 
to in Section 9-A are not in reality 
Courts, the legislature intended that they 
shall be deemed to be Courts when they 
act within the limited ambit of that sec- 
tion. 'The duty of a Court in interpreting 
a statute is to give effect to the intention 
of the Legislature as expressed by the 
language thereof. A legal fiction created 
by a statute has to be given its full effect 
without allowing the mind "to boggle” and 
it must be held that the Assistant Con- 
solidation Officer and the Consolidation Of- 
ficer, when they dispose of matters men- 
tioned in sub-sections (1) and (2) of Sec- 
tion 9-A have the "full status of Courts”, 
anything to the contrary contained in any 
other law for the time being in force not- 
withstanding. AIR 1969 All 342 (FB), 

Dist; 1952 AC 109, Foil. 

(Paras 38, 40 & 41) 

(D) Constitution of India, Art. 226 — 
Futile writ — Writs which cannot he given 
effect to not granted — Affidavits to be 
filed before authorities constituted under 
tJ. P. Act 5 of 1954 — Oath Commissioners 
appointed under Civil P. C. cannot be 
compelled to verify — (Tenancy Laws — 
TJ. P. Consolidation of Holdings Act (5 of 
1954), S. 42) — (Civil P. C. (1908), O. 19, 
Rr. 1, 2, Ss. 139 and 141). 

The Consolidation Officers constituted 
under the U. P. Consolidation of Holdings 
Act perform duties both judicial and ex- 
ecutive. The Oath Commissioners appoint- 
ed under, the provisions of Civil P, C. are 
competent to verify only affidavits as are 
required to be filed before Courts of civil 
jurisdiction to which the procedure con- 
tained in Civil P. C. is applicable. Hence, 
in the absence of any agency to decide as 
to which matters were judicial, it was 
" neither feasible nor practicable to permit 
the Oath Commissioners appointed by the 
District Judges to verify the affidavits re- 
quired to be filed before the Consolidation 
Officers. No writ can, therefore, issue be- 
cause even if it was to be granted it could 
not be given effect to, (Para 21) 
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Sripat Narain Singh, for Petitionersj 
Standing Coimsel, for Opposite Party. 

B. B. MISRA, J. ; — This reference to 
a Full Bench arises out of a petition under 
Art. 226 of the Constitution seeking a writ 
of Mandamus commanding the U. P. Gov- 
ernment to withdraw its Notification dated 
June 29, 1968, directing that Oath Com- 
misMoners appointed by District Judge 
under Section 139 of the Code of Ci'^ 
Procedure were not authorised to verify 
affidavits relating to the proceedings 
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before the various authorities constituted 
under the U. P. Consolidation of Holdings 
Act 5 of 1954, (hereinafter referred to as 
the Act). 

2. The six petitioners, who are lawyers 
of Azamgarh, were appointed Oath Com- 
missioners by the District Judge ojf that 
place by his order dated 19-7-1966 passed 
rmder the provisions of S. 139 of the Code 
of Civil Procediire. Originally, affidavits 
to be filed, inter alia, before the various 
authorities constituted under the Act, used 
to be verified, by the petitioners, the pro- 
priety of which was also recognised by the 
U. P. Government imder its G. O. 
No. 3147/VII-AI-45/65 dated March 11, 
1968. Subsequently, by G. O. No. 1855/VII- 
AI-44/65 dated June 29, 1968, the IJ. P. 
Government partially modified the afore- 
said G. O. dated March 11, 1968, and 
withdrew its recognition in respect of af- 
fidavits to be filed before the Consolida- 
tion Aulhorities saying that, in view of 
judicial pronoimcement, they were not 
Courts of Civil judicature, and, as such. 
Oath Commissioners were not authorised 
to verify affidavits relating to proceedings 
before them. The petitioners challenge 
the legality of that order of the Govern- 
ment on the ground that the various autho- 
rities constituted under the Act are 
Courts of Civil Jurisdiction. 

3. Thus the point for determination fe 
as to whether Oath Commissioners ap- 
pointed by District Judges are competent 
to verify the affidavits to be filed before 
the authorities constituted under the Act. 

4. The relevant provisions of the Code 
of Civil Procedure under which Oath 
Commisaoners are appointed and verify 
affidavits are to be foxmd in Sections 139 
and 141, and Order 19. 

5. Affidavits are tendered under O. 19, 
Er. 1 and 2 of the Code of -Civil Procedure 
which are to the following effect; — 

"1. Any Court may at any time for suf- 
ficient reason order that any particular 
fact or facts may be proved by affidavit, 
or that the affidavit of any witness may 
be read at the hearing, on such conditions 
as the Court thinks reasonable: 

Provided that where it appears to the 
Court that either party bona fide desires 
the production of a witness for cross-ex- 
amination, and that such wtness can be 
produced, an order shall not be _made 
authorising the evidence of such witness 
to be given by affidavit. 

2. (1) Upon any application evidence 
may be given by affidavit, but the Court 
may, at the instmce of either party, order 
the attendance for cross-examination of 
the deponent. 

(2) Such attendance shall be in Court, 
unless the deponent is exempted from per- 
sonal appearance in Court, or the Court 
otherwise ciirects.” 

G. Section 139 of the Code of Civil Pro- 
cedure reads thus: — 
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"In the case of any affidavit under this 
Code — 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a 
■ High Court may appoint in this 
. behalf, or 

■(c) any officer appointed by any other 
Court which the State Government 
has generally or specially empower- 
ed in this behalf, 

may administer the oath to the de- 
ponent.” 

7. It is not disputed that tmder sub- 
section (c) of the above section, the U. P. 
Government has empowered District 
Judges to appoint Oath Commissioners. 

8. Section 141 of the Code of Civil Pro- 
cedure runs as follows: — 

"The procedure provided in this Code 
in regard to suits shall be followed as far 
as it can be made applicable, in all pro- 
ceedings in any Court of civil jurisdic- 
tion.” 

^ 9. On a perusal of the above provi- 
sions, it would appear that two conditions 
must be fulfilled in order that Oath Com- 
missioners appointed by District Judges 
may. be competent to verify the affidavits 
coming to them. One is that they are to 
be filed before the Courts whose procedure 
is governed by the Code of Civil Pro- 
cedure. And, the other is that those 
Courts must be Courts of Civil Jurisdic- 
tion. 

10. It has, therefore, to be examined 
if the various authorities constituted under 
the Act are governed by the Code of Civil 
Procedure in the matter of procedture, and 
whether they are Courts of Civil Jmisdic- 
tion. 

11. These matters were gone into 
threadbare by a Division Bench of this 
Court in Ram Bharosey Lai v. The Deputy 
Director of Consolidation, U. P., 1964 ED 
411 (All) to which one of us was a party, 
.^er reviewing the case law on the sub- 
ject and also examining the various pro- 
visions of the Act it came to the conclu- 
sion that file various authorities constitut- 
ed rmder it were not Courts. Subsequent- 
ly, a Full Bench of this Coiut approved 
that decision in Sita v. State of U. P., 1968 
All LJ 144 = (AIR 1969 All 342) (FB). 

■ 12. On the legal aspect it relied on an 
English Case, Shell Co. of Australia v. 
Federal Commissioner of Taxation, 1931 
AC 275 at pp. 296-297, wherein Lord 
Sankey, L. C, made the foUowing obser- 
vations: — 

"The authorities are dear to show that 
there _ are tribunals, with many of the i 
trappings of a Court, which, nevertheless, 
are not Courts in the strict sense of ex- 
ercising judicial power. 

In that connection it may be useful to 
enumerate some negative propositions on 
the subject; (1) A tribunal is not neces- 
sarily a Cdurt in the strict sense because 
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it gives a final decision, (2) Nor because 
it hears witnesses on oath, (3) Nor because 
two or more contending parties appear 
before it between whom it has to decide, 
(4) Nor because it gives decisions which 
affect the rights of subjects,- (5) Nor be- 
cause there is an appeal to a Court, and 
(6) Nor because it is a body to which a 
matter is referred by another body/' 

13. The negative propositions set out 
above indicate that the features to wWch 
they refer may constitute the trappings 
of a Court, But the presence of the said 
trappings does not necessarily make a 
quasi-judicial body a Court. 

14. The above principles were follow- 
ed in severed cases by the Supreme Court 
from time to time. Those cases are 
Bharat Bank v. Employees of Bharat Bank, 
AIR 1950 SC 188; Braj Nandan Sinha v. 
Jyoti Narain, AIR 1956 SC 66; Virindar 
Kumar Satyawadi v. The State of Punjab, 
AIR 1956 SC 153; Harinagar Sugar Mills 
Ltd. V. Shyam Sunder, AIR 1961 SC 1669; 
Jagannath Prasad v. State of Uttar 
Pradesh AIR 1963 SC 416; Jaswant Sugar 
Mills Ltd. Meerut v, Lakshmi Chand, AIR 
1963 SC 677 and Engineering Mazdoor 
Sabha v. piind Cycles Ltd,, AIR 1963 SC 
874. 

15. The Division Bench of this Court 
in Ram Bharosey Lai’s case, 1964 RD 411 
(All) has given extracts from each of 
them. It is not necessary to traverse the 
whole ground again. Suffice it to say that 
broadly speaking what the above cases 
have laid down is that what distinguishes 
a Court from a quasi-judicial tribunal is 
that it is charged with a duty to decide in 
a judicial manner the rights of parties in 
a definitive judgment. To decide in_ a 
judicial manner involves that the parties 
are entitled as a matter of right to be 
heard in support of their claim and to 
adduce evidence in proof of it. 

16. The Division Bench of this Court 
then examined the various provisions of 
the Act in the light of the law laid down 
in the aforesaid cases and came to the con- 
clusion that the authorities constituted 
imder that Act could not be called Courts. 

17. The learned counsel for the peti- 
tioners contended that the law laid dov/n 
in Ram Bharosey Lai’s case, 1964 RD 411 
(All) is no longer good law in view of 
a subsequent decision of the Supreme 
Court in Jugal Kishore Sinha v. Sitamarhi 
Central Co-operative Bank Ltd., AIR 1967 
SC 1494, and also because of the fact that 
the various provisions in the original Act 
on the basis of which that decision was 
given, have undergone a material change 
by subsequent amendments. It was urged 
that the points which led to the earlier 
decision were no longer there with the 
result that under the existing provisions, 
the Consolidation Authorities would answer 
the tests laid down in the cases mentioned 
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above and would come in the category of 
Courts. 

18. The first point, therefore, to be 
seen is as to how far the Supreme Court 
in Thakur Jugal Kishore Sinha’s case, AIR 
1967 SC 1494 has touched the points decid- 
ed by the Division Bench of this Court 
in Rmn Bharosey Lai’s case, 1964 ED 411 
(All), As said above, the decision in Ram 
Bharosey Lai’s case, 1964 RD 411 (All) is 
divisible into two parts, the first dealing 
with the legal question as to what cate- 
gory of tribunals fall within the category 
of 'Courts’, and the second examining the 
various provisions of the Act in order to 
determine if they possessed all the attri- 
butes of Courts as laid down by the 
Supreme Court from time to time. In 
Jugal Elishore Sinha’s case, AIR 1967 SC 
1494 the Supreme Court has not said any- 
thing contrary to its earlier decisions lay- 
ing down the criteria for deciding as to 
whether a tribimal is a Court or not. In 
fact, passages have been quoted from the 
two cases decided in 1956 elaborating the 
principle enunciated by Lord Sankey and 
setting forth the ratio decidendi in distin- 
guishing Courts from quasi-judidal bodies. 
It would thus appear that there is notliing 
in Jugal Kishore Sinha’s case, AIR 1967 
SC 1494 touching the legal stand taken 
by the Division Bench of this Court. 

Coming now to the other point decided 
by the Division Bench, the decision of the 
Supreme Court in Jugal Ktishore Sinha's 
case, AIR 1967 SC 1494 can have no ap- 
plication. In the first place, the case be- 
fore the Supreme Court was one tmder the 
Contempt of Courts Act and it had to 
see if the Assistant Registrar discharging 
the functions of the Registrar under Sec- 
tion 48 read with S. 6 (2) of Bihar and 
Orissa Co-operative Societies Act (6 of 
1935) was a Court subordinate to the High 
Court. In the present case it has 
to be seen if the various Consolida- 
tion Authorities rmder the Act are 
Courts of Civil jurisdiction. Different 
considerations prevail in dete rmining as 
to_ whether a Court is subordinate to the 
High Court or it is a Court of civil juris- 
diction. . In order to see if a particular tri- 
bunal comes, under the Contempt of 
Courts Act, the primary consideration to 
see is if it is subordinate to the High Court 
whereas in a’ case like the one in hand, 
the point to be determined is as to whe- 
ther it is a Court of civil jurisdiction. Se- 
condly, the provisions of the Bihar and 
Orissa Co-operative Societies Act are dif- 
ferent from the provisions of the Act. On 
an examination of the provisions of that 
Act, the Supreme Court found that the Re- 
gistrar had not merely the trappings of 
a Court but in niany respects had been 
given the same powers as were exercised 
by ordinary Civil Courts of the land by 
the Code of Civil Procedure. It has to 
be remembered that in that case the 
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Supreme Court came to that conclusion 
because of the particular provisions of the 
Bihar and Orissa Co-operative Societies 
Act. Consequently, it cannot be held that 
the decision of this Court in Ram Bharosey 
Lai’s case, 1964 RD 411 (All) has been af- 
fected in any manner by the decision of 
the Supreme Court in Jugal Kishore 
Sinha’s case, AIR 1967 SC 1494. 

19. It has next to be seen if the Act 
has undergone any material change by 
subsequent amendment so as to call for 
a departure from the rule laid down in 
Ram Bharosey Lai’s case, 1964 RD 411 
(All). The original Act was passed in 1953 
and came to be placed on the Statute Book 
as U. P. Act No. 5 of 1954. It was amend- 
ed from time to time, the last amendment 
having been made by U. P. Act 8 of 1963. 
Rules under Section 54 (3) of the Act 
were first published in 1954 after the com- 
ing into force of the original Att. They 
were also amended from time to time 
after the various amendments of the Act, 
the last amendment in them having been 
made in 1963. 

20. It is not necessary to go into all 
the amendments in the Act and the Rules 
which have been made from time to time. 
Only those amendments have to be looked 
into which are in respect of the powers 
exercisable by the Consolidation Autho- 
rities in discharging their iudicial func- 
tions. For that purpose, only the amend- 
ments which were made by the Amend- 
ment Act 38 of 1958 and those made sub- 
sequently by Act 8 of 1963 along with the 
corresponding Rules made thereunder will 
have to be looked into. 

21. The first thing would be to see as 
to what authorities have been constitut- 
ed under the Act. The hierarchy of the 
various authorities constituted under that 
Act be^nning from the lowest, as given 
in Section 42, are in the following order: 
Assistant Consolidation Officer; Consolida- 
tion Officer: Settlement Officer (Consoli- 
dation); Deputy Director (Consolidation); 
and Director of Consolidation. The As- 
sistant Consolidation Officer and Consoli- 
dation Officer do the spade work and are 
the authorities of first instance before 
whom objections and disputes come up for 
decision. The powers of Assistant Con- 
solidation Officer are restricted to non- 
contentious matters, and also where he 
can bring about conciliation between the 
parties. So far as disputed matters are 
concerned, he has to refer them to the 
Consolidation Officer for decision. Appeals 
against the orders of the Consolidation Of- 
ficer are to be heard by the Settlement 
Officer (Consolidation). Revisions against 
the orders of the Settlement Officer (Con- 
solidation) are to be disposed of by the 
Director of Consolidation, in which cate- 
gory the' Assistant - Director, the Deputy 
Director, and the Joint Director are also 
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included. As the Assistant Consolidation 
Officer and the Consolidation Officer are 
the initial authorities before whom objec- 
tions and disputes come up, affidavits are 
to be filed mostly before them. It is only 
very sparingly that the necessity of filing 
- affidavits before the authorities higher 
than them arises. Therefore, what has to 
be seen primarily is as to whether the 
Assistant Consolidation Officer and the 
Consolidation Officer can be held to be 
'Courts’. It is not disputed that tmder the 
Scheme of the Act both these authorities 
have to perform both judicial and execu- 
tive functions. In discharging their func- 
tions they have to be guided by the policy 
underlying the Act which is to be found 
in its Preamble, which says that it had 
been enacted to provide for the consolida- 
tion of agricultural holdings for the 
development of agriculture. It is thus 
noticeable that the Consolidation Autho- 
rities have to take into consideration the 
policy of the legislature also. 

At the time of arguments it was con- 
ceded by the learned counsel for the peti- 
tioners that the Assistant Consolidation 
Officer was not a 'Court’. It was further 
conceded that the Consolidation Officer 
acts in dual capacities, that is to say, he 
exercises both judicial and executive 
powers. Obviously, therefore, when he is 
discharging his executive functions he can- 
not be called a 'Court’. Therefore, the 
only point to be determined is as to whe- 
ther he can be held to be a 'Court’ when 
discharging his judicial functions. Before 
embarking on the determination of that 
question, it may be pointed out that it 
would neither be feasible nor practicable 
to permit the Oath Commissioners ap- 
pointed by District Judges to verify the 
affidavits to be filed before the Consolida- 
tion Officer because there was no one to 
decide as to whether the affidavit was re- 
quired to be filed before the Consolida- 
tion Officer ■ when he was acting in his 
judicial capacity or as an Executive Of- 
ficer, and it would not be proper to leave 
the decision of that matter to the Oath 
Coinmissioner himself. The writ peti- 
tion is, therefore, liable to be dismissed 
on this ground alone because even if h 
were granted the order cannot be given 
effect to as the Consolidation Officer ex- 
ercised both executive and judicial func- 
tions and there was no agency to decide 
as .to which matters were judicial, %vith 
the result that it could not be said as to 
what affidavits could be verified by the 
petitioners. 

22. But, as the question about the 
various authorities constituted under the , 
Act being Courts was argued at some 
length, it would be well to go into it. 

23. As said above, the Consolidation 
Officer exercised some judicial functions 
also. So, it will have to be examined if 
he had all the attributes of a Court in 
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that limited sphere so as to hold him a 
’Court’. 

24. On an examination of the Act and 
the Rules after amendment in 1963 and 
their comparison with the earlier provi- 
sions it would appear that mostly there 
has been re-shuffling, breaking up, and re- 
numbering of the previous provisions, with 
the result that some old provisions have 
come to be deleted and a few provisi 9 as 
have been newly brought in. As we are 
mainly concerned with the judicial powers 
of the Consolidation Officer, we will have 
to confine the discussions with that end 
in view. 

25. The first appearance of the Con- 
solidation Officer for the exercise of his 
judiciffi powers comes when he acts imder 
Sections 9-A and 9-B of the Act after the 
wllage records have been revised and the 
valuation and shares in holdings have been 
determined under Section 8, and the 
Statement of Principles has been prepared 
under Section 8-A. Then, he again comes 
into the picture when he acts under Sec- 
tion 21 of the Act after the provisional 
Consolidation Scheme has been drawn up 
xmder Section 19-A. 

26. The matters which come up before 
the Consolidation Officer xmder Secs. 9-A 
and 9-B are those dealt with xmder Sec- 
tions 8 and 8-A, and those which come up 
xmder Section 21 are those dealt with 
xmder Section 19-A. Initially the matters 
xmder Sections 8, 8-A and 19-A are dealt 
with by the Assistant Consolidation Of- 
ficer who disposes of non-contentious 
ones or those in which he can bring about 
conciliation, and forwards the disputed 
ones to the Consolidation Officer for his 
decision xmder Section 9-A, 9-B or 21, 
as the case may be. What is noticeable is 
that it is mandatory for the Assistant Con- 
solidation Officer to consult the Consoli- 
dation Committee while acting xmder Sec- 
tions 8, 8-A and 19-A. 

27. Now, with that backgroxmd it may 
be seen as to what comes up before the 
Consolidation Officer for disposal and how 
he is to deal with it under Sections 9-A, 
9-B and 21. It woxild be well to quote 
those provisions in extenso for a proper 
appreciation of the points raised at the 
Bar. 

‘'9-A. Disposal of cases relating to 
claims to land and partition of joint hold- 

(1) The Assistant Consolidation Officer 
shaU — 

(i) where objections in respect of claims 
to land or partition of joint holdings are 
filed, after hearing the parties concerned; 
and 

(ii) where no objections are filed, after 
making such enquiry as he may deem 
necessary. 

Settle the disputes, correct the mistakes 
and effect partition as far as may be -by 
conciliation between the parties aTJpearing 


before him and pass orders on the baas 
of such conciliation. 

( 2 ) All cases which are not disposed of 
by the Assistant Consolidation Officer 
xmder sub-section (11, all cases relating to 
valuation of plots and all cases relating to 
valuation of trees, wells or other improve- 
ments for calculating compensation there- 
for, and its apportionment amongst co- 
owners, if there be more owners than one, 
shall be forwarded by the Assistant Con- 
solidation Officer to the Consolidation Of- 
ficer, who shall dispose of the same in the 
manner prescribed. 

(3) The Assistant Consolidation Officer, 
while acting xmder sub-section (1) and the 
Consolidation Officer, while acting xmder 
sub-section (2), shall be deemed to be a 
Court of competent jurisdiction, anything 
to the contrary contained in any other law 
for the time being in-force notwithstand- 
ing. 

9-B. Disposal of objections on the State- 
ment of principles — 

(1) Where objections have been filed 
against the statement of Principles xmder 
Section 9, the Assistant Consolidation Of- 
ficer shall, after aSording opportunity of 
being heard to the parties concerned after 
taking into consideration the views of the 
Consolidation Committee, submit his re- 
port to the Consolidation Officer, who shall 
dispose of the objections in the manner 
prescribed. 

( 2 ) Where no objections have been filed 
against the Statement of Principles within 
the time provided therefor under Sec. 9, 
the Consolidation Officer shall with a view 
to examining its correctness, make local 
inspection of the unit, after giving due 
notice to the Consolidation Committee, and 
may thereafter make such modifications 
or alterations in the Statement of Princi- 
ples as he may consider necessary. 

(3) Any person aggrieved by an order 
of the Consolidation Officer xmder sub- 
section (1), or sub-section (2), may within 
21 days of the date of the order, file an 
appeal before the Settlement Officer, Con- 
solidation, whose decision, except as other- 
wise provided by or xmder this Act, shall 
be final. 

(4) The Consolidation Officer and the 
Settlement Officer. Consolidation, shall, 
before deciding an objection or an appeaL 
make local inspection of the xmit after 
giving due notice to the parties concerned 
and the Consolidation Committee. 

^ 21. Disposal of objection to the Provi- 
aonal Consolidation Scheme — 

(1) All objections received by the Assis- 
tant Consolidation Officer, shall, as soon 
as inay be after the expiry of the period 
of limitation prescribed therefor^ be sub- 
mitted by him to the Consolidation Of- 
ficer, who shall dispose of the same as also 
the objections received by bim, in the 
manner heranafter provided, after notice 
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to the parties concerned and the Consoli- 
dation Committee, 

(2) Any person aggrieved by the order 
of the Consolidation Officer under sub- 
section (1) may, within 15 days of the date 
of the order, file an appeal before the 
Settlement Officer, Consolidation, whose 
decision shall, except as otherwise provid- 
ed by or imder this Act, be final 

(3) The Consolidation Officer shall, be- 
fore deciding the objections and the 
Settlement Officer, Consolidation, may, 
before deciding an appeal, make local ins- 
pection of the plots in dispute after notice 
to the parties concerned and the Consoli- 
dation Comimttee. 

(4) If, during the course of the disposal 
of an objection or the hearing of an ap- 
peal, the Consolidation Officer or the 
Settlement Officer, Consolidation, as the 
case may be, is of the opinion that mate- 
rial injustice is likely to be caused to a 
number of tenure-holders in giving effect 
to the provisional Consolidafion Scheme, 
as prepared by the Assistant Consolidation 
Officer, or as subsequently modified by the 
Consolidation Officer, as the case may be, 
and that fair and proper allotment of land 
to the tenure-holders of the units is not 
possible without revising the provisional 
Consolidation Scheme, or getting a fresh 
one prepared, it shall be lawful, for rea- 
sons to be recorded in writing, for — 

(i) the Consolidation Officer to revise 
the provisional Consolidation Scheme, after 
giving opportunity of being heard to the 
tenure-holders concerned, or to remand 
the same to the Assistant Consolidation 
Officer, with such directions as the Con- 
solidation Officer may consider necessary; 
and 

(ii) the Settlement Officer, Consolida- 
tion, to revise the provisional Consolida- 
tion Scheme, after giving opportunity of 
being heard to the tenure-holders con- 
cerned or to remand the same to the As- 
astant Consolidation Officer, or the Con- 
solidation Officer, as the Settlement Officer, 
Consolidation, may think fit with such 
directions as he may consider necessary.” 

28. The first point urged was that it 
was no longer necessary to take into con- 
sideration the views of the Consolidation 
Committee which was essential^ under the 
original provisions. In my opinion, that 
Ss not so. It is true that under the ori- 
ginal Section 12 (21 and Buie 34 (both 
having been changed now) it was incum- 
bent on the Assistant Consolidation Officer 
to incorporate the views^ of the Consoli- 
dation Committee in his report to the 
Consolidation Officer, but now no mention 
is made of any such report being made by 
the Assistant Consolidation Officer to the 
Consolidation Officer under Section 9-A, 
which has replaced old Section 12. Now, 
K. 25-A dearly says that the Assistant 
Consolidation Officer will send a report. 
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No doubt, specific mention Has not been 
made about incorporating the views of the 
Coiisolidation Committee but ivhen the 
Assistant Consolidation Officer had to con- 
sult that Commdttee under Sections 8 and 
8-A, it implies that he would give its 
views also in his report. 

^e same is not true of Section 9-Bi 
which does make a mention of the Con- 
solidation Committee in the section itself. 
Not only that, Section 9-B enjoins not only 
upon the Consolidation Officer but also on 
the ^ Settlement Officer (Consolidation) 
hearing an appeal to give notice not only 
to the parties concerned but also, to the 
Consolidation Committee at the time of 
making local inspection. That is not a 
mere empty formality. To put it bluntly, 
the Consolidation Committee is not to be 
there simply to show the faces of its 
members. The purpose could be nothing 
else but to have its views also. Similar 
provisions are to be found in Section 21. 
Consequently, it cannot.be held that the 
Consolidation Committee has no say in 
the matter even now. 

29. The next contention was that old 
Rule 34 which set out 'the manner pres- 
cribed’ under which the discretion to take 
evidence rested with. the Consolidation Of- 
ficer has been deleted and now a new 
Rule 26 has been incorporated, under 
paragraph 2 of which it has been made 
obligatory on the Consolidation Officer to 
hear the parties, frame issues on tiie points 
in dispute, take evidence, both oral and 
documenta^, and decide the objections. 
On the basis of the above provision it was 
very vehemently stressed that the re- 
quisites laid down by the Supreme Court 
in the cases mentioned in the earlier part 
of this judgment had been fulfilled and 
that, therefore. Consolidation Officer 
should be held to be a 'Court’. Here 
again, the Consolidation Committee will 
stand in the way. The influence of a third 
party, however, remote, should not have 
any part to play in formulating the deci- 
sion. 

30. Thirdly, stand was taken on the 
words 'shall be deemed to be a Court of 
competent jurisdiction’ in Section 9-A on 
whose basis it was said that the Consoh- 
dation Officer was a Court. There was no 
necessity of using any epithet or introduc- 
ing this legal fiction if they were fuU- 
fiedged Courts and the legislature intend- 
ed to give them that status. The Privy 
Council has held that when a person is 
'deemed to be something’, the only mean- 
ing possible is that whereas he is not in 
reality that something, the legislature re- 
quires him to be treated as if he were. 
(See the Commissioner of Income Tax, 
Bombay v. the Bombay Trust Corporation 
Ltd., 1930 All LJ 73 = (AIR 1930 PC 54) ). 
The same view has been held_ by tiio 
Supreme Court in the Commissioner oi 
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Income-tax, Madras v. Express News- 
papers Ltd., Madras, AIR 1965 SC 33 at 
p, 39. Thus the very use of the words 
'deemed to be’ goes to show that the legis- 
lature did not intend to give full status 
of Courts to the authorities constituted 
imder the Act. It may, however, be xrrged 
that the legal fiction should at least be 
given effect to for the purpose for which 
it is created and so the Consolidation 
Authorities can be held to be Courte for 
the limited purposes in the provisions 
where the deeming clause has been used. 
In the present case it appears that the 
legislature did not intend to give the 
authorities the full status of Courts even 
in that limited sphere. This is indicated 
by the fact that the word 'Court’ which 
was used independently^ and without any 
epithets in original Section 22 of the Act, 
which came to be interpreted by a EuR 
Bench of this Court in Sita Ram’s case, 
1968 AU LJ 144 = fAIR 1969 AU 342) (FB) 
(Supra) as not including the Consolidation 
Officer, the Settlement Officer' (Consolida- 
tion). and the Deputy Director of Conso- 
lidation was deleted in its entirety by the 
Amending Act of 1963. 

31. From the above, it would appear 
that the Consolidation Officer under the 
Act or even Officers higher to him cannot 
be held to be Courts mainly because the 
views of the Consolidation Committee are 
always before them and they can be in- 
fluenced by those views in their decisions. 

32. It may now be seen as to whether 
the various authorities constituted under 
the Act are governed by the Code of Civil 
Procedure in the matter qf procedure. On 
an examination of the various provisions 
of the Act it would, appear that aU the 
provisions of the Code of Civil Procedure 
have not been made applicable to the pro- 
ceedings imder the Act. Some limited 
powers have been specifically given under 
Section 38 and enlarged by Rule 26, which 
have been again supplemented by S. 41, 
which says that the provisions of Chapters 
IX and X of the U. P. Land Revenue Act, 
1901, shall apply to all proceedings under 
the Act. On a perusal of the provisions 
of Section 38 and Rule 26 it woiild appear 
that they make a mention of the applica- 
tion of only some provisions of the Code 
of Civil Procedure. In the same way the 
provisions in Chapters IX and X of the 
Land Revenue Act show that all the pro- 
visions of the Code of Civil Procedure 
have not been made applicable to the pro- 
ceedings imder that Act also. As such, it 
could not be held that aU the provisions of 
the Code of Civil Procedure have been 
made applicable to the proceedings xmdsr 
the Act. Had the intention of the legis- 
lature been to make all the provisions of 
the Code of Civil Procedure applicable to 
the proceedings imder the Act, it could 
have said so just in one sentence. 
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33. Stm, it was averred that though 
aU the provisions of the Code of Civil 
Procedure had not been made applicable 
to revenue Courts, they were still held 
to be Courts. On that analogy it was con- 
tended that the various authorities con- 
stituted under the Act were at least re- 
venue Courts and, as such. Courts of Civil 
Jurisdiction, and that, therefore. Oath 
Commissioners appointed by District 
Judges could verify the affidavits to be 
filed before them. For that contention, 
reliance was placed on a decision of the 
Judicial Commissioner’s Court at Nagpur 
in Bade v. Emperor, AIR 1935 Nag 125 (1) 
which had relied on an earlier Full Bench 
decision of this Court in Madho Prakash 
Singh V. Murii Manohar, (1883) ILR 5 All 
406. 

As against those cases, the Standing 
Counsel Mr. M. N. Shukla cited a Fuff 
Bench dedsioh of the Patna High Court 
in Arjim Rautura v. Krishna Chandra 
Gajpati Narayan Deo, AIR 1942 Pat 1 
(FB). The rulings relied upon by the 
learned counsel for the petitioners can 
have no application to the present case 
because the Full Bench decision in (1883) 
ILR 5 All 406 (FB) was given under the 
old Code of Civil Procedure in which re- 
venue Courts were not separately defined. 
Now, a revenue Court has been described 
specifically in Section 5 (2) of the present 
Code as follows: — 

"Revenue Court in sub-section (1) means 
a Court having jurisdiction under any 
local law to entertain suits or other pro- 
ceedings relating to the rent, revenue or 
profits of land used fpr agricultural pur- 
poses, but does not include a Civil Court 
having original jurisdiction under this 
Code to try such suits or proceedings as 
being suits or proceedings of a ciwl 
nature.” 

34. From the above description of re- 
venue Courts it would appear that, it deals 
with suits or other proceedings relating 
to rent, revenue or profits of land used 
for agricultural purposes. Under the Act, 
the proceedings do not relate either to 
rent, revenue or profits of land used for 
agricultural purposes. On the other hand, 
the Act provides for the consolidation of 
agricultural holdings for the development 
of agriculture. Obviously, therefore, con- 
solidation Courts cannot come in the cate- 
gory of revenue Courts, as defined b.y 
Section 5 (2) of the Code of Civil Pro- 
cedure. 

35. It would thus appear that the 
various authorities constituted under the 
Act can neither be held to be Courts of 
civil jurisdiction nor governed hy the 
Code of Civil Procedure in the matter of 
procedure. It follows, therefore, that the 
petitioners cannot verify the affidavits to 
be filed before the various authorities con- 
stituted under the U, P. Consolidation of 
Holdings Act. 
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36. Consequently, this writ petition 
must be dismissed. 

37. T. P. MUKERJEE J.;— I agree 
with the conclusions arrived at by my 
learned brother Misra, J. 

38. I regret, however, I am unable to 
agree with him in the view that the con- 
solidation authorities, mentioned in Sec- 
tion 9-A of the Act, do not have "the full 
status of Courts" even for the limited 
purpose of that section. Section 9-A of 
the Act deals with "Disposal of cases re- 
lating to claims to land and partition of 
joint holdings” and it provides; — 

"9-A (1) The Assistant Consolidation Of- 
ficer shall — 

(1) where objections in respect of claims 
to land or partition of joint holdings are 
filed, after hearing the parties concerned, 
and 

(ii) where no objections are filed, after 
making such enquiry as he may deem 
necessary, 

settle the dispute, correct the mistakes 
and effect partition as far as may be by 
conciliation between the parties appearing 
before him and pass orders on the laasis of 
such conciliation. 

(2) All cases which are not disposed of 
by the Assistant Consolidation Officer 
under sub-section (1), all cases relating to 
valuation of plots and all cases relating to 
valuation of tress, wells or other impro- 
vements, for calculating compensation 
therefor, and its apportionment amongst 
co-owners, if there be more owners than 
one, shall be forwarded by the Assistant 
Consolidation Officer to the Consolidation 
Officer, who shall dispose of the same in 
the manner prescribed. 

(3) The Assistant Consolidation Officer, 
while acting under sub-section (11 and the 
Consolidation Officer, while acting under 
sub-section (2), shall be deemed to be a 
Court of competent jurisdiction, anything 
to the contrary contained in any other law 
for the time being in force notwithstand- 
ing.” 

Sub-section (31 of Section 9-A quoted 
above, states categorically that the Assis- 
tant Consolidation Officer and the Con- 
solidation Officer, while acting, respectively 
under sub-sections (11 and (21, shall be 
deemed to be a Court of competent juris- 
diction. The words "deemed to be” in 
sub-section (31 imply that although the 
consolidation authorities referred to in 
Section 9-A are not in reality Courts, the 
Legislature intended that they shall be 
deemed to be Courts when they act within 
the limited ambit of that section. 

39. Tlie fact that in the case of 1968 
All LJ 144 = (AIR 1969 All 3421 (FB) a 
Full Bench of this Court held_ that the 
word "Court" occurring in Section 22 (21 
of the Act, as it was originally worded, 
did not refer to consolidation authorities 
in my opinion, has no bearing on the con- 
struction of Section 9-A of the Act, Sec- 


tion 22 (2) of the Act, as it stood before, 
ran as follows: — 

"Upon the publication of the Statement 
of Proposals under sub-section (11 of the 
Section 20 all suits or proceedings in the 
Court of first instance, appeal, reference 
or revision, in which the question of title 
or a question whether any person is a 
Sirdar, Adhivasi or asami in relation to 
the same land has been raised, shall be 
stayed,” 

40. Commenting on this sub-section. 
Beg, J,, who spoke for the Full Bench, 
observed that the word "Court” used 
therein did not mean consolidation autho- 
rities. The terms of Section 9-A of the 
Act (introduced by Act 8 of 19631 are not, 
however, in pari materia with S. 22 ( 2 ). 
By _S. 9-A, the Legislature enjoins that the 
Assistant Consolidation Officer and the 
Consolidation Officer shall be deemed to be 
Courts when acting under sub-ss. (1} and 
(21 of that section. The terms of S, 9-A 
are clear and unequivocal. The duty ’of 
a Court in interpreting a statute is to give 
effect to the intention of the Legislature 
as expressed by the language thereof. In 
this connection it may be appropriate to 
reproduce the dictum laid down by Lord 
Asquith, in memorable words, in East" End 
Dwellings Co. Ltd. v. Finsbury Borough 
Council, 1952 AC 109:— 

"If you are bidden to treat an imaginary 
state of affairs as real, you must surely, 
unless prohibited from doing so, also im- 
agine as real the consequences and inci- 
dents which, if the putative state of af- 
fairs had in fact existed, must inevitably 

have flowed from or accompanied it 

The statute says that you must imagine 
a certain state of affairs: it does not say 
that having done so, you must cause or 
permit your imagination to boggle when it 
comes to the inevitable corollaries of that 
state of affairs." 

41. Thus, according to. Lord Asquith, a 
legal fiction created by a statute has to be 
given its full effect without allowing the 
mind "to boggle” and it must be held that 
the Assistant Consolidation Officer and the 
Consolidation Officer, when they _ dispose 
of matters mentioned in sub-sections (11 
and' (2) of S, 9-A have the "full status of 
Courts”, anything to the contrary contain- 
ed in any other law for the time being in 
force notwithstanding. 

42. That does not, however, necessari- 
ly mean that the Oath Commissioners ap- 
pointed by the District Judges would be 
competent to verify affidavits before the 
consolidation authorities when they dis- 
charge their functions under Section 9-A 
of the Act. Such Oath Commissioners are 
appointed under Cl. (c) of Section 139 of 
the Civil Procedure Code which lays 
down: — 

"139. In the case of any affidavit under 
this Code, 

(a) any Court or Magistrate, or 
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(b) any officer or other person whom a 
High Court may appoint in this 
behalf, or 

(c) any officer appointed by any other 

Court which the State Government 
has generally or specially empower- 
ed in this behalf, 

may administer the oath to the de- 
ponent.” 

It is manifest from the language of this 
section that Oath Commissioners may ad- 
minister oath to the. deponent "in the case 
of any affidavit under this Code.” Sec- 
tion 141 provides that procedure laid down 
in the Civil Procedure Code shall be 
followed in all proceedings "in any Court, 
of Civil jurisdiction” and the Preamble to 
the Code shows that it was enacted to con- 
solidate and amend the laws relating to 
I'the procedure of the Courts of Civil 
Judicature." Rule 1 of Order 19 of the 
Code lays dovm, inter alia, that "any 
Court may, for sufficient reason, order that 
any particular fact or facts may be pro- 
ved by affidavit ” It follows from 

these provisions that the authority to ad- 
minister oath to a deponent is confined 
exclusively to a proceeding in a Court of 
Civil Judicature to which the provisions 
of the Civil Procedure Code apply. Sec- 
tion 9-A of the Act, as already noted, 
enacts that the Assistant Consolidation 
Officer and Consolidation Officer shall be 
deemed to be "a Court of competent juris- 
diction” when they act under sub-sections 
(1) and (2) of that section. Section 2-A 
does not lay down that the consolidation 
authorities are to be regarded as "a Court 
of civil jurisdiction” and, as my learned 
brother Misra, J. has pointed out, all the 
provisions of the Civil P. C. are not ap- 
plicable to proceedings before such autho- 
rities. He has also shown that in view of 
Section 5 (2) introduced in the Civil P. C. 
of 1908, Revenue Courts cannot be re- 
garded as Civil Courts. 

43. The result is, obviously, that the 
Oath Commissioners are not competent to 
verify affidavits even for the purposes of 
the proceedings under Section 9-A of the 
Act. 

44. B. D. GUPTA, J. ; — I have had the 
benefit of reading the judgment of brother 
Misra and am in agreement with the 
opinion recorded by him that the various 
authorities constituted under the U. P. 
Consolidation of Holdings Act can neither 
be held Courts of civil jurisdiction nor be 
governed by the Code of Civil Procedure 
and that, therefore, the petitioners can- 
not verify affidavits desired to be filed be- 
fore the various authorities constituted 
imder the said Act. 

45. As regards the divergence of 
opinion between brother Misra and bro- 
ther Mulrerji on the question whether the 
consolidation authorities mentioned in 
Section 9-A of the Act have the full status 
of Courts for the limited purpose of that 


Section, I express no opinion because the 
expression of any opinion in regard to the 
above question does not appear necessa^ 
for deciding the case before us and will 
be in the nature of obiter. 

BY THE COURT 

46. In view of our opinion that the 
petitioners cannot verify affidavits desired 
to be filed before the various authorities 
constituted under the U. P. Consolidation 
of Holdings Act, the petitioners are not 
entitled to any relief. 

Accordingly this petition is dismissed 
with costs. 

Petition dismissed. 
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B. N. LOKUR, JJ. 

Swami Prasad Pradhan, Petitioner v, 
Hargovind Sahai Mathur and others. Res- 
pondents. 

Civil Misc. Writ No. 3661 of 1967, D/- 
13-5-1969. 

. (A) Panchayats — U. P. Panchayat Haj 
Act {26 of 1947), Ss. 95 (1) (g), 96-A— Sus- 
pension of Pradhan of Gaon Sabha — 
Power is delegated to Sub-Divisional Of- 
ficer only and not to Collector — Suspen- 
sion order passed by Sub-Divisional Of- 
ficer under the Collector’s order — Sus- 
pension is invalid. 

In pursuance of Section 96-A, the power 
under Section 95 (1) (g) has been delegat- 
ed to the Sub-Divisional Officer, but not 
to the Collector. It follows that the Col- 
lector has no authority to exercise the 
power under Section 95 (1) {g). Where 
a plain reading of the order of suspension 
passed by the Sub-Divi-sional Officer shows 
that it was under the Collector’s orders 
that the Pradhan of Gaon Sabha was plac- 
ed under suspension and not as a result of 
the judgment of the Sub-Divisional Of- 
ficer himself, the order is invalid. It 
may be that the Sub-Divisional Officer 
was convinced that the Pradhan of Gaon 
Sabha had committed irregularities but 
the decision to suspend him is of the Col- 
lector and not of the Sub-Divisional Of- 
ficer and hence the order of suspension is 
invalid. (Paras 3 and 4) 

(B) Panchayats — U. P. Panchayat Raj 
Act (26 of 1947), S. 95 (1) (g) — Power 
imder to suspend Pradhan of Gaon Sabha 
— Cannot be exercised during pendency 
of enquiry — .Status of Pradhan vis-a-vis 
State Government — Sub-clauses of Sec- 
tion 95 (1) (g) — Construction of — 1966 
All LJ 740 and CMW No. 1140 of 1969, 
D/-23-4-1969 (All) and C. M. W. No. 2399 
of 1968, D/- 25-4-1969 (AU), Overruled. 

^ Sec. 95 (1) (g) does not permit suspen- 
sion pending enquiry in relation to any of 

IM/AN/E308/69/DVT/M 
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the clauses thereol The section deals 
with the power of suspension or removal 
simpliciter. There is little doubt that the 
power of removal can be exercised only 
after due enquiry; there can also be no 
doubt that the power of suspension can- 
not be exercised except after due enqu^ 
in cases fallinfi under Cls. (i), (iii), (iv) 
and (v) or even in those falling under the 
first two parts of Cl. (ii), where the person 
concerned refused .to act or becomes in- 
capable of acting for any reason. The 
section cannot be construed as authorising 
suspension pending enquiry only in cases 
covered by the last part of Cl. (ii), wz. 
where he is accused or charged for an 
offence involving moral turpitude. The 
section has to be read as a whole and, 
when done so, there is no particular rea- 
son why suspension pending enquiry is 
prohibited in respect of aU clauses and 
two parts of clause (ii) but permitted in 
respect of the last part of Cl, (ii). The 
setting of the section and its various 
clauses is such that the power relatable to 
the last portion of Cl. (ii) should not be 
inconsistent with or by way of exception 
to the power relatable to the other clauses 
and the first two parts of Cl. (ii). If a 
different treatment was intended in regard 
to the last part of Cl. (ii) the legislature 
would not have placed all the five clauses 
on the same footing. Therefore, the last 
part of Cl. (ii) cannot alone be singled out 
as authorising suspension pending enquiry. 
That being so, the power of suspension or 
removal conferred by Sec. 95 (1) (g) can 
be exercised only by way of punishment 
and not pending enquiry, whatever clause 
of the section including the last part of 
Cl, (ii) is attracted for action. 

(Paras 16, 17) 

The Pradhan holds an elected office and 
his rights and duties are regulated by the 
Act. Though a public servant within the 
meaning of Section 21 of the Penal Code 
by virtue of Section 28 of the Act, he is 
not a subordinate of the Sub-Divisional 
Officer or even of the State Government. 
The Act has conferred upon the State 
Government and its delegatees, imder 
Section 95, certain powers of control md 
supervision over the Gaon Sabha and its 
office bearers. The Pradhan is an elected 
representative and cannot be considered as 
a servant of the Government and also 
there is no contractual relationship be- 
tween him and the Government much less 
the relationship of master and servant. 
The Gaon Sabha being the creature of 
statute, no question of inherent powers 
arises as the power and duties of Gaon 
Sabha as well as the powers and duties 
of its officers are all regulated by the Act. 

(Para 13) 

The power to place under suspension an 
ofiicer of the Gaon Sabha is absolutely 
not essential for the proper exercise of 
the power conferred under Section 95 (1) 


(g), and therefore, suspension during en- 
quiry caimot be ordered on the ground of 
the well recognised canon of interpreta- 
tion of statutes that while a statute con- 
fers a jurisdiction it impliedly also grants 
the power of doing all such acts or em- 
ploying such means as are essentially 
necessary to its execution. 1966 All LJ 
740 & C. M. W. No. 1140 of 1969, D/-23-4- 
1969 (AU) & C. M. W. No. 2399 of 1968,- 
D/-25-4-1969 (All), Overruled; Spl. A. No. 
109 of 1965, D/-7-4-1965 (All) & Spl. A. 
■ No. 93 of 1963, D/-9-12-1964 (AU), Approv- 
ed; AIR 1970 SC 140, Explained and FoU. 

(Para 13) 

(C) Panchayats — U. P. Panchayat Raj 
Act (26 of 1947), S. 95 (1) (g) (ii) and (iii) 
— Suspension of Pradhan — Validity of 
order — Determination of — Duty of 
Court — Pradhan charged for givir^ leases 
illegaUy to some persons ^ — Charge re- 
ferable to CL (iii) and not Cl. (ii) of Sec- 
tion 95 (1) (g). 

In determining the validity or otherwise 
of the order of suspension, the Court has 
to look to the order of suspension itself 
and not to the accusations made in the 
charge-sheet prepared subsequently. 
[Where the Pradhan of Gaon Sabha is 
suspended for giving leases iUegaUy to 
some persons, the order of suspension is 
referable to Cl. (iii) and not to Cl, (ii) of 
S. 95 (1) (g). (Para 11) 

(D) Constitution of India, Art. 141 — 

Whether a statement of law made by 
Supreme Court following upon concessions 
made by counsel would be law declared by 
Supreme Court and binding on all Courts. 
(Quaere) (Para 16) 

Cases Referred: Chronological Paras 

(1970) AIR 1970 SC 140 (V 57) = . 

Civil Appeal No. 721 of 1966, D/- 
31-3-1969, Sub-Divisional Officer,-- 
Sadar Faizabad v. -Shambhu ’ 

Narain Singh 12 

(1969) Civil Misc, Writ No. 2399 of 

1968, D/- 25-4-1969 (AU), Nathu 

V. Sub-Divisional Officer 15 

(1969) CivU Misc. Writ No, 1140 of 

1969, D/- 23-4-1969 (AU), Bhagwat 

Prasad v. Sub-Divisional Officer 
Baberu 14 

(1967) AIR 1967 SC 997 (V 54) =■' 

1967 Cii LJ 950, State of West 
Bengal v. Corporation of Calcutta 16 

(1966) AIR 1966 AU 158 (V 53) =■ 

1965 AU LJ 663, Babu Nandan 
Gir V. Sub-Divisional Officer, 
Salempur B 

(1966) 1966 AU LJ 740 = ILR (1966) 

2 AU 675, Baburam Tripathi v. 
Sub-Divisional Officer 6, 7, 10, 11, 

12, 14, 15 

(1965) Spl. Appeal No. 109 of 1965, 

D/- 7-4-1965 (All), Sub-Divisional 
Officer, Salempur v. Babu Nandan 
Gir 6. 10 

(1964) SpL Appeal No. 93 of 1963, 

D/- 9-12-1964 (AU), Shambhu 
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Narain Singh v. Sub-Divisional 
Officer, Sadar Paizabad 6, 8, 10, 

12, 14 


£1961) AIR 1961 SC 1245 (V 48) = 

1962-1 SCR 151, Jagannath Prasad 

Sharma v. State of U, P, 16 

N. K. Saxena, for Appellants; Standing 
CounseL for Opposite Parties. 

LOKUR, J. : — This petition under Aria- 
cle 226 of the Constitution is referred to a 
Pull Bench at the instance of Kirty, J. on 
the ground that there is a conflict^ in deci- 
sions of Division Benches of this Court 
and the legal position is anomalous. 

2. The petitioner Swami Prasad was 
elected Pradhan of the Bilrai Gaon Sabha 
in 1960 but was placed under suspension 
by an order of the Sub-Divisional Officer, 
Mahoba dated 17th October, 1967. The 
petitioner Swami Prasad has challenged 
the order of suspension as invalid on 
several grounds. The order of suspension 
reads as follows: 

"Under CoUector^s order dated 29-9-67 
Sri Swami Prasad, Pradhan Gaon Sabha 
Bilrai is placed under suspension with im- 
mediate effect. Tahsildar Mahoba will 
please get his charge transferred to Up- 
pradhm in consultation with B, D. O. 
Kabral^ He has been suspended for giving 
leases illegally to the persons. Charge- 
sheet will be followed later on.” 

There is no doubt that the petitioner 
Swami Prasad has been suspended pend- 
ing a departmental enqui^ on the groxmd 
that he had given leases illegally to some 
persons. 

3. ^ It was contended on behalf of the 
petilioner, in the first place, that the order 
has been made at the behest of the Col- 
lector and the Sub-Divisional Officer has 
not applied his 3nind to the facts of the 
case and hence the order is inoperative. 
In the counter-affidavit filed by the Sub- 
Divisional Officer, however, it has been 
brought out that the allegations made 
against the petitioner were initially en- 
quired into by the Tahsildar and found to 
be correct, that the Sub-Divisional Officer 
looked into the renort of the Tahsildar 
and, being satisfied that the petitioner had 
committed irregularities in granting leases 
to several persons, made a report to the 
Collector and thereupon the petitioner was 
suspended in public interest. A plain 
reading of the order of suspension passed 
by the Sub-Divisional Officer shows that 
it was under the Collector’s orders that 
the petitioner was placed imder suspen- 
sion and not as a result of the judgment 
of the Sub-Divisional Officer himself. It 
niay be that the Sub-Dmsional Officer 
was convinced that the petitioner had 
committed irregularities in granting leases 
but the decision to suspend the petitioner 
was_ of the Collector end not of the Sub- 
Divisional Officer, This is clear from the 
order itself. 


4. The order of suspension is attribut- 
ed to the power conferred by Section 95 
fl) (g) of the U. P. Panchayat Raj Act, 
1947. It is the State Government which 
has the power under this section to sus- 
pend or remove, inter alia, an officer of a 
Gaon Sabha, but Section 96-A of the Act 
enables the State Government to delegate 
all or any of its powers under tiie Act to 
any subordinate officer or authority. In 
pursuance of this provision the power 
imder Section 95 (1) (g) has been delegat- 
ed to the Sub-Divisional Officer,, but not 
to the Collector. . It follows that the Col- 
lector has no authority to exercise the 
power under that section and any orders 
passed by him imder that section are un- 
authorised. The order in question, though 
recorded by the Sub-Divisional Officer, is 
referable to the order of the Collector and 
the Sub-Divisional Officer has not himself 
taken the decision to suspend the peti- 
tioner. On this ground alone the order 
ought to be declared as invalid and the 
petition disposed of accordingly. However, 
this reference to the Full Bench has been 
made on a legal question which, in fair- 
ness, ought also to be considered and we 
proceed to do so. 

5. The legal question raised before us 
Is whether Section 95 (1) (g) permits the 
appropriate authority to place the Pradhan 
of a Gaon Sabha under suspension pending 
a departmental enquiry against him as has 
been done in the present case. Section 95 
(1) (g) reads as follows: — 

"95. Inspection — (1) The State Gov- 
ernment may — 

• ••• »•* »*t ••• ••• ••• 

(g) suspend or remove a member of a 
Gaon Panchayat or joint committee or 
Bhumi Prabandak Samiii, an office- 
bearer of a Gaon Sabha or a Panch, 
Sahayak Sa^anch or Sarpanch of a Nyaya 
Panchayat, if he — 

(i) absents himself without sufficient 
cause from more than three consecutive 
meetings or sittings, 

(ii) refuses to act or become incapable 
of acting for any reason whatsoever or if 
he is accused of or charged for an of- 
fence, 

(iii) has abused his position as such or 
has persistently failed to perform the 
duties imposed by the Act or rules made 
thereunder or his continuance as such is 
not desirable in public interest, or '' 

(iv) being a Sahayak Sarpanch or a 
Sai^anch of the Nyaya Panchayat takes 
active part in politics, or, 

fv) suffers from_^ any of the disqualifica- 
tions mentioned in Cls. (a) to (m) of Sec- 
tion 5-A; ” 

6. The order of reference has drawn 
attention to the decision of Pathak J. in 
Babu Nandan Gir v. Sub-Divisional Of- 
ficer, Salempur, 1965 All U 663 = (AIR 
1966 All 158) in which an order placing 
the pradhan under suspension pending en- 
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quiry was held to be without legal autho- 
rity. There was a Special Appeal against 
the judgment of the Single Judge and a 
Division Bench, relying upon an unreport- 
ed decision of another Division Bench in 
Shambhu Narain Singh v. Sub-Divisional 
Officer. ■ Sadar Faizabad, Spl. Appeal No. 
93 of 1963, D/-9-12-1964 (All), confirmed 
the judgment, holding that the power to 
suspend the Pradhan conferred by Sec- 
tion 95 (1) (g) of the Act is to suspend by 
way of punishment after proper enquiry 
and not during the pendency, of the en- 
quiry (Sub-Divisional Officer, Salempur v. 
Babu Nandan Gir Special Appeal No. 109 
of 1965, D/-7-4-1965 (All) unreported). 

However, in Baburam Tripathi v. Sub- 
Divisional Officer, 1966 AU LJ 740, ano- 
ther Division Bench held that a perusal 
of Section 95 (1) (g) (ii) leaves no doubt 
that the order of suspension can be passed 
by the Sub-Divisional Officer as soon as 
he is prima facie satisfied that the office- 
bearer of a Gaon Sabha is accused of an 
offence involving moral turpitude. It is 
the difference of opinion between Babu 
Earn Tripathi’s case, 1966 All LJ 740 and 
the Sub-Divisional Officer, Salempur’s 
case, Spl. Appe-il No. 109 of 1965, D/- 
7-4-1965 (AU) (Supra) which has led to 
this reference to the FuU Bench, 

7. It may be mentioned at the outset 
that there does not appear to be any con- 
flict of views between Pathak, J. in 1965 
All LJ 663 == (AIR 1966 AU 158) and the 
Division Bench which decided Babu Ram 
Tripathi’s case, 1966 AU LJ 740. In Babu 
Ram Tripathi’s case, 1866 AU LJ 740 the 
order of suspension was referable to 
Cl. (ii) of Section 95 (1) (g) and it was 
held that if the requirements of that 
clause are fulfiUed, the power to suspend 
pending enquiry exists. Pathali, J. held 
that same opinion when he observed: — 

"From an examination of the provisions 
of Cl. (g) it appears that the power to 
suspend or to remove was intended to be 
exercised by the State Government as a 
punitive measure only except for the 
specific case in sub-clause (ii) where a 
person was accused of or ch^ged for an 
offence involving moral turpitude. In a 
case falling under the exception in which 
action is t^en upon the mere accusation 
or charging of the person for an offence, 
the action could not obviously be of a 
punitive nature. There, it is possible to 
say that the power to suspend may be 
exercised pending enquiry into the ac- 
cusation or the charge. For the remain- 
ing provision of Section 95 (1) (g) there 
is nothing to suggest that the power 
to suspend can be employed also pending 
enquiry.” 

8. In dismissing the appeal against the 
Judgment of Pathalc, J., however, the Divi- 
sion Bench made a general observation 
that the power imder Section 95 (1) (g) 


is to suspend by way of punishment after 
proper enquiry and not during the pen- 
dency of enquiry, thereby excluding the 
possibility of suspension pending enquiry 
even in cases answering to the require- 
ments of Cl. (ii) of that section. This 
decision followed the view expressed by 
the Division Bench in Spl. App. No. 93 of 
1963, D/- 9-12-1964 (All) (Supra) wherein 
it was held: — 

"We have no doubt that the respondent 
had no power to suspend the appellant 
during the pendency of the enquiry into 
the charge against him. He could sus- 
pend him only by way of pmiishment as 
provided in S. 95 (1) (g). The Act con- 
tains no provision authorizing suspension 
pending enquiry into a charge.” 

9. The argument that the power to 
punish under Section 95 (1) (g) for a 
charge framed necessarily includes the 
power to suspend durmg the enquiry was 
negatived on the reasoning that it was 
not possible to say that suspension during 
the enquiry into a charge was intimately 
connected vnth the infliction of a punish- 
ment under Section 95 (1) (g), that the 
section would become meaningless or be 
rendered infructuous without such power 
and that in order to effectuate the pimish- 
ment it must be preceded by suspension 
during the enquiry. It may incidentally 
be mentioned here that the order of sus- 
pension in that case did not specify the 
ground on which it was passed. 

10. Thus, the conflict between Babu' 
Ram Tripathi’s case, 1966 All LJ 740 on 
one side and the cases of Spl. App. No. 93 
of 1963, D/- 9-12-1964 (All) and Spl. App. 
No. 109 of 1965, D/- 7-4-1965 (AU) on the 
other is merely regarding the availability 
of the power to suspend xmder circum- 
stances falling within Section 95 (1) (g) 

(ii). 

11. In the present case, it should be 
noted that the order, of suspension was 
made on the grormd that the petitioner 
granted leases iUegaUy to some persons. 
This ground would not faU within tlie 
scope of Cl. (ii) of Section 95 (1) (g) and 
the decision in Babu Ram Tripathi’s case, 
1966 AU LJ 740 would not, therefore, be, 
appUcable to the facts of this case. It is' 
contended that the charge-sheet framed 
subsequently on the 21st November, 1967, 
did contain some accusation involving 
moral turpitude and, therefore, the case 
can be referred to Cl. (ii) of Section 95 
(1) (g). In determining the vaUdity or 
otherwise of the order of suspension, the 
Court has to look to the order of suspen- 
sion itself and not to the accusations made 
in the charge-sheet prepared subsequent- 
ly. On the face of the order of suspen- 
sion, it is not referable to Cl. (ii) but to 
Cl. (iii) of Section 95 (1) (g) and it is not 
and caimot be contended that even in tlie 
case coming under Cl. (iii) a Pradhan can 
be suspended pending enquiry. On this 
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ground also the order of suspension deser- 
ves to be declared invalid. 

12. However, to proceed further with 
the conflict of decisions of the two division 
Benches of this High Court, it has been 
brought to our notice that the decision of 
the Division Bench in Spl. App. No. 93 of 
1963, D/- 9-12-1964 (All) was taken up 
in appeal to the Supreme Court in Civil 
Appeal No. 721 of 1966, Sub-Divisional 
Officer, Sadar Faizabad v. Shambhu Narain 
Singh, decided on 31st March, 1969 = (AIR 
1970 SC 140) and was upheld by the 
Supreme Court. It was argued that the 
Supreme Court having held that the 
power to suspend under Section 95 (1) (g) 
was a power to punish and that there was 
no specific power to suspend a Pradhan 
pending enquiry into charges,^ the law is 
well settled now and the decision of the 
Division Bench in Babu Ram Tripathi’s 
case, 1966 All LJ 740 is no more good 
law. 

13. The aforesaid iudgment of the 
Supreme Court has been noticed subse- 
quently in two cases in this High Court — 
one before a Division Bench and the other 
before a Single Judge. But before ad- 
verting to these two cases, it would be re- 
levant to analyse the views of the Supreme 
Court, The Supreme Court has held that 
the Pradhan holds an elected office and his 
rights and duties are regulated by the Act. 
Though a public servant within the mean- 
ing of Section 21 of the Indian Penal Code 
by virtue of Section 28 of the Act, he is 
not a subordinate of the Sub-Divisional 
Officer or even of the State Government. 
The Act has conferred upon the State 
Government and its delegates, under Sec- 
tion 95, certain powers of control and 
supervision over the Gaon Sabha and Its 
office bearers. 

Referring to the power of suspension 
and removal envisaged by Section 95 (1) 
(g) the Supreme Court observed: — 

"But that power is admittedly a power 
to punish. No specific power to suspend 
a Pradhan pending enquiry into the 
charges levelled against him has been con- 
ferred on the State Government, This 
much is conceded,” 

It was argued before the Supreme Court 
that the relationship between the State 
Government and the Pradhan was that of 
master and servant and the State Govern- 
ment was, therefore, competent to preclude 
the Pradhan from discharging functions 
under the Act during the pendency of the 
enquiry into the charges levelled against 
him, but the argument was repelled and 
it was held that the Pradhan was an elect- 
ed representative and cannot be consider- 
ed as a servant of the Government and 
also that there was no contractual rela- 
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tionship between him and the Govern- 
ment much less the relationship of master 
and servant. (This was the view of 
Pathak, J. also). It was also held that 
the Gaon Sabha being the creature of 
statute, no question of inherent powers 
arose as the powers and duties of Gaon 
Sabha as well as the powers and duties 
of its officers were all regulated by the 
Act. The further contention that the 
power to suspend by way of punishment 
must be construed as implying the power 
to suspend pending enquiry on the well 
recognised canon of interpretation of 
statutes that while a statute confers a 
jurisdiction it impliedly also grants the 
power, of doing all such acts or employing 
such means as are essentially necessary to 
its execution was not accepted on the 
ground that the power to place under sus- 
pension an officer of the Gaon Sabha is 
absolutely not essential for the proper ex- 
ercise of the power conferred under Sec- 
tion 95 (1) (g). 

14. The Supreme Court decision has 
been referred to in Civil Miscellaneous 
Writ No. 1140 of 1969, Bhagwat Prasad v. 
Sub-Divisional Officer Baberu decided on 
23rd April, 1969 (All). In this case a Divi- 
sion Bench consisting of Broome and G. C. 
Mathur, JJ. following the decision in Babu 
Ram Tripathi’s case, 1966 All LJ 740 held 
that suspension pending enquiry in cases 
falling under Cl. (ii) of Section 95 (1) (g) 
would be in order and distinguished the 
decision of the Supreme Court on the 
ground that the case before the Supreme 
Court appeared to relate to Cl. (i) of Sec- 
tion 95 (1) (g) and not to Cl. (ii). With 
respect, we are unable to agree with the 
distinction made. As observed above and 
as stated by the Division Bench in their 
iudgment in Spl. Appeal No. 93 of 1963, 
D/-9-12-1964 (All) arising out of Shambu 
Narain Singh’s case, it was not stated in 
the order of suspension on what ground 
the order was passed and hence it is not 
correct to hold that the Supreme Court 
which was dealing with Shambhu Narain 
Singh’s case, Spl. Appeal No. 93 of 1963, 
D/- 9-12-1964 (All), was concerned with 
Cl. (i) of Section 95 (1) (g). The Supreme 
Court, in fact, has made no distinction be- 
tween the various clauses of that section 
and their decision relates to Section 95 (1) 
(g) as a whole and not to any of its specific 
dauses. 

15. The other case In which the 
Supreme Court decision is noticed is 
Nathu V. Sub-Divisional Officer, Civil Misc. 
Writ No. 2399 of 1968, D/- 25-4-1969 (All), 
In this case the order of suspension at- 
tracted the requirements of Cl. (ii) of S. 95 
(1) (g) and was upheld on the strength 
of Babu Ram Tripathi’s case, 1966 All' 
LJ 740. Satish Chandra J., sitting singly, 
felt bound by the above decision of the 
Division Bench but he also observed that 
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the statements of the Supreme Court that 
the power to suspend conferred by Sec- 
tion 95 (1) fe) is admittedly a power to 
punish and no specific power to suspend a 
Pradhan pending enquiry into the charges 
levelled against him has been conferred on 
the State Government are based on ad- 
missions or concessions made W the coun- 
sel before the Supreme Court and not on 
a consideration or interpretation of the 
provisions of Section 95 (1) (g). He point- 
ed out that the Supreme Court did not also 
address itself to the decision of the Divi- 
sion Bench in Babu Ram Tripathi’s case, 

1966 All LJ 740. His conclusion is: 

"In the circumstances it is difficult to 
hold that this decision of the Supreme 
Court involves the declaration of law on 
the point whether there is power to sus- 
pend pending enqiury.” 

16. Satish Chandra, J. relied on a 
Supreme Court decision in Jagannath 
Prasad Sharma v. State of Uttar Pradesh, 
AIR 1961 SC 1245 for the proposition that 
a judgment of the Supreme Court which 
proceeds on concession of counsel cannot 
be deemed to be a declaration of law by 
the Supreme Court on the point conceded 
by the counsel and held that the Supreme 
Court decision under consideration cannot 
be treated as binding under Art. 141 of the 
Constitution as it was based on admissions 
and concessions made by the counsel. The 
.following passage in the State of West 
Bengal v. Corporation of Calcutta, AIR 

1967 SC 997 has also been referred to: — 

"The decision made on a concession 
made by the parties even though the prin- 
ciple conceded was accepted by the Privy 
CouncR without discussion, cannot be 
given the same value as one given upon 
a carefvd .consideration of the pros and 

cons of the question raised It is 

not possible to predicate what the 
Privy Coxmcil would have said if that dis- 
tinction had heen placed before it. Be 
that as it may this decision cannot be taken 
as finally deciding the question that is 
raised before us.” 

Satish Chandra, J, has posed a subtle ques- 
tion whether a statement of law made by 
the Supreme Court followng upon con- 
cessions made by the counsel would be the 
law declare'd by the Supreme’ Court and 
binding on all Courts within the meamng 
of Art. 141 of the Constitution. We do 
not, however, propose to enter upon a dis- 
cussion of this question, for, even if, on 
the reasorung of Satish Chandra, J. 'the 
Supreme Court judgment is not binding 
on us, in our view,_ section 95 (1) (g) does 
not permit suspension pending enquiry in 
relation to any of the clauses thereof. TOe 
section deals with the power of suspension 
or removal simpliciter. There is littie 
doubt that the power of removal can be 
16 


exercised only after due enquiry; there can 
also be no doubt that the power of sus- 
pension cannot be exercised except after 
due enquiry in cases falling under Cls. (i), 
(Hi), (iv) and (v) or even in those falling 
i^der the first two parts of Cl. (ii), where 
we person concerned refused to act or 
becomes _ incapable of acting for any rea- 
son. It is difficult to construe the section 
as authorising suspension pending enquiry 
o^y in cases covered by the last part of 
Cl. (ii), viz. where he is accused or charged 
for an offence involving moral turpitude. 
The section has to be read as a whole and, 
■when done so, there is nb particular rea- 
son why suspension pending enquiry is 
prohibited in respect of aU clauses and two 
parts of Cl. (ii) bat permitted in respect of 
the last part of Cl. (u). 

17. It is contended that the words "if 
he is accused of or charged for an offence 
involving moral turpitude” indicate that a 
mere accusation or a charge is sufficient 
to enable suspension pending enquiry. A 
literal construction of this part of Cl. (ii) 
may support this contention, but the set- 
ting of the section and its various clauses 
is such that the power relatable to the 
last portion of Cl. (ii) should not be incon- 
sistent ■with or by. way of exception to the 
power relatable to the other clauses and 
the first two parts of Cl. (ii). If a different 
treatment was intended in regard to the 
last part of Cl. (ii) the Legislature would 
not have placed all the five clauses on the 
same footing. We are, therefore, unable 
to single out the last part of Cl. (ii) alone 
as authorising suspension pending enquiry. 
That being so, we hold that the power of 
suspension or removal conferred by S. 95 
(1) (g) can be exercised only by way 
of punishment and not pending enquiry, 
whatever clause of the section including 
the last part of Cl. (ii) is attracted for ac- 
tion, 

18. The result is that the petition must 
succeed on the ground that the Sub-Divi- 
sional .Officer fias passed the order of sus- 
pension without exercising his own judg- 
ment and acting on the Collector’s orders 
and also on the ground that the power of 
suspension pending enquiry is not contem- 
plated by Section 95 (1) (g) of the Act. 
Accordingly, the order of suspension of 
the petitioner dated 17th October, 1967, is 
declared void and inoperative and is here- 
by quashed. We make no order as to 
costs. 

Petition allowed. 



E970 ' Vrandavanla v. Smt, Kamla 

5>ate must be taken of tiiem only in so iai 
as tliey relate to immoveable properties situa- 
ted . within Madras. Ex, A-6 was written at 
Guindy that is outside Madras, and,, though 
part of it relates to immoveable property 
situated within Madras, so far as the legacy 
of Rs. 15,000 given to Aparanji Ammal is 
concerned, that disposition does not relate to 
immovable property within Madras, To that 
extent Part 6, Succession Act, does not ap- 
ply to the will and therefore no probate has 
.to be taken”. Dealing with the argument of 
the learned counsel for the respondent that 
probate must be taken for the whole of 
Sx. A-6, the learned Judge observed: “If this 
contention is correct, sub-clause (b) would 
‘have been worded ‘to all wills and codicils 
made outside those territories containing any 
dUspositions of immovable property situated 
within those limits’ ”, Cornish J. in a separate 
ljudgment, after giving the history of the In- 
flation agreed with Ramesam, J,, that 
me plaintiffs claim to the pecuniary legacy 
under the codicil was maintainable wdtnout 
a probate. 

In so far as the liability under the pro- 
mote is concerned, both the learned Judges 
held that the note was executed by the 
testator and his executor, the latter being 
rmder no obligation of any sort to Aparanji 
Ammal for the payment of the legacy, and 
the testator did not intend her to have both 
the legacy and the amount covered by the 
pronote. In this view, the Bench held that 
the legacy is recoverable without obtaining a 
probate. It may be noted that this decision 
was rendered in accordance with the law as 
it existed prior to the amendment of S. 57 
.by the addition of clause (c) in 1927 which 
applied the provisions of Schedule III to 
me wills of Hindus wherever executed. 
We may observe that probate is the only 
legal evidence of a will in any question 
respecting a right to property under the will 
and the classification of wms and codicils 
in Section 57 (1) clauses (a) and (b) before 
the amendment might have to be treated as 
separate instruments for the purpose of the 
application of Section 213(1) and the other 
relevant sections of the Indian Succession 
Act. 

A will or codicil, as we have seen, comes 
within clause (a) and is governed by the 
applied sections of the Indian Succession Act 
but a will or a codicil made outside the 
prescribed limits comes within clause (b) 
and is governed by those sections. As Cor- 
nish, J. observed in AIR 1930 Mad 956 at 
,p. 962: “The plain meaning of these words 
is that in respect of a wiu or of a codicil 
coming within clause (b) of Sec. 213 (1) ap- 
plies only to the extent of the will or codi- 
-cil disposing of immovable property within 
the prescribed limits, but does not other- 
wise apply to the instrument. There is noth- 
ing very strange in such an exception being 
made when it is remembered that in England 
formerly the Court of Probate had no juris- 
diction to authenticate a will so far as it 
•related to real estate’ and that the Probate 
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was no evidence at all of the validity, or con- 
tents of a will as to. such property”. The, 

a uestion in that case was not whether the 1st 
efendant should apply for a probate of the 
entire property or for only a part of -, it.- 
It was only ; whether the legatee , could re- 
cover the amount without obtaining a pro- 
bate. Ramesam, J., at page 959 said that 
he was clearly of opinion in so far ^ the 
plaintiff has got . to establish a right to the 
legacy of Rs, 15,000 no probate need be 
taken of Ex. A-6 whether we regard it 
as separate or independant will or whether 
it be regarded as a codicil supplementary to 
the will Ex. .A-5. In either case, to the ex- 
tent that the plaintiffs right to the legacy, 
is sought to be established, no probate need 
be taken of it.” 

The learned Judge further observed: “It 
must be remembered that defendant 1 actu- 
ally entered upon his duties as executor, ,ap- 
phed for probate and got an order in his 
favour, but for some reasons did not actual- 
ly take out a probate. He would , now be 
estopped from saying that he is not under 
any obligation as executor; vide Muniswami 
Chetti V. Maruthammal, (1911) ILR 34 Mad 
211 which apphes the principle of Srinivasa 
Moorthy v. Venkata Varada Aiyangar, (1911), 
ILR 34 Mad 257.” 

4. This decision, in our view, does not 
throw any hght, nor is it an authority for 
the proposition contended for by Sri Balapa- 
rameswari Rao that partial probate of a 
can be obtained at the choice of the e.xecu- 
tor. As we said earher, there is no section 
in the Succession Act deahng specifically 
with grants in respect of a portion of the 
estate of a particular item of property. Chap- 
ter II of Part IX deahng with Hmited 
grants for the use and benefit of others hav- 
ing right, and grants for the special pur- 
poses. The decisions which have been re- 
ferred to in the office note cannot be dis- 
tinguished, as attempted by Sri Balapara- 
meswari Rao, on the ground that those cases 
relate to wills executed in Bengal or within 
the ordinary original jurisdiction of the High 
Courts of Bombay and Madras or in res- 
pect of immoveable properties situated with- 
in those territories. The principle laid 
down therein as a general rule that probate 
of a will should be apphed for the whole 
of the estate, is not applicable to wills exe- 
cuted or properties situated outside those 
limits except in respect of immoveable pro- 
perties situated within those limits. 

There is no warrant for this contention. 
In the Goods of Grish Ghunder Mittar, (1881) 

6 Cal 483 = 7 Cal LR 593, Mt. Girija Bala 
v. Manindra Lai, AIR 1927 Cal, 654 and In 
the Goods of Sewprasad Saraf, AIR 1954 Cal 
444 are cases which are an authority for the 
proposition that, as a rule, in all cases the 
rebate or the letters of aaministration must 
e taken for the entire estate, both of move- 
able as well as immoveable properties, and 
that the duty must be paid. upon the value 
of the’ whole, except in cases where limited 
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ner by the observations that are complained 

It is toe that a person authorised to award 
a punishment can always entrust an enquiry 
to a person who is not so authorised Pradyat 
Kumar Bose v. Hon’ble the Chief Justice of 
Calcutta High Court, 1955-2 SCR 1331 = 
(AIR 1956 SC 285). It is equally toe that 
the entire proceedings beginning from the 
show cause notice, tramiag of me charges 
and the conduct of the enquiry and ending 
with the report and final show cause notice 
of punishment must conform to certain well- 
accepted principles of natural justice i.e., that 
the Enquinng Officer must be unbiased and 
should not prejudge the case, and that the 
enquiry also must be fair and impartial by 
giving full opportunity to the delinquent to 
plead and establish his defence. It appears 
that even where it is not alleged that the 
punishing authority is not biased or has not 
in any way violated the principles of natural 
justice or has not transgressed any of the 
accepted principles upon which fair and im- 
partial enquiries have to be held, the fact 
that he acts upon a report of an enquiry 
conducted by an officer who is biased or 
has violated the principles of natural justice 
or has prejudged the case, would nonetheless 
vitiate the finding and punishment. In the 
language of Das C. J., in State of U. P. v. 
Mohammad Nooth, AIR 1958 SC 86 at 
p. 91. 


‘If it shocks our notions of judicial pro- 
priety and fair play, as indeed it does, it was 
bound to make a deeper impression on the 
mind of the respondent as to the .unreality 
and futility of the proceedings conducted in 
this fashion.” 


It %vill, in our view, not avail of an answer 
to allegations of bias that it was not alleg- 
ed that the punishing officer was not biased 
even though the conduct of the Enquiring 
Officer had given rise to such bias. This 
principle of natural justice, we think is equal- 
ly applicable to enquiries under Article 311 
as they are to administrative tribunals and 
administrative enquiries. The principle _ of 
natural justice would include within it im- 
partiality of hearing process and the con- 
ducting of proceedings in good faith. 


4, In Subba Rao v. State of Hyderabad, 
1957 Andh LT 155 ~ (AIR 1957 Andh 
Pra 414), Subba Rao C. J. (as he then was) 
delivering the judgment of the Bench com 
sisting or himself and Mohammed Ahmed 
Ansari, J. (as he then was), and agreeing 
with the summary of the case law on the 
subject given by Sinha, J., in Choudhury v. 
Union of India, AIR 1956 Cal 662, observ- 
ed at p. 162 ; 

"Doubtless, the Government i. e., the au- 
thority entitled to punish the petitioner in 
this case can ordinarily delegate the holding 
of an enquiry' to its subordinate officers be- 
fore taking final action against him. But it 
is a fundamental principle of natural justice 
tlial the officer selected to make an enquirj' 
sliould be a person with an open mind and 


not one who, is either biased against the per- 
son against whom , action, is sought to be 
taken or one who has prejudged the issue.” 
While it may not be permissible according 
to the observations made by the American 
fudges as cited by our learned brother — 
to probe into the mental process of the en- 
quiring officer or the person charged with 
making an administrative decision but none- 
theless where bias or prejudice is obvious 
even before the enquiry commenced so as 
to raise a strong feeling in the mind of the 
delinquent that he has no hope of a fair 
trial, then the principle that ‘justice should 
not . only be done but seen to be done’ has 
its full impact upon the validity of the pro- 
ceedings. 

It is toe that the process in administrative 
enquiries need not follow the ideals and pat- 
terns of regular courts of law. As observ- 
ed by Mr. Justice P. B. Mukharji of the Cal- 
cutta High Court in an article "Adminis- 
trative Law” (published in the Journal of 
the Indian Law Institute, October 1958 Vol. 
I, Part No. 1) ; 

"The climate of the court, the climate of 
the orthodox jurisprudence, the pattern of 
the judicial procedure and the judicial envi- 
ronment, and the anatomy of the judicid 
process are all basically dmerent from those 
of the administrative courts, the administra- 
tive agencies, the administrative process, and 
the administrative technique. To judicialise 
the administrative process is one way to de- 
feat the new demand, and to By against the 
very reason for the growth and development 
of the administrative law”. 

But nonetheless there can be no doubt tliat 
certain basic principles of natural justice ap- 
ply equally to administrative enquiries as to 
judicial enquiries. A person who has con- 
ducted a preliminary enquiry and found a 
prima facie case for a regular enquiry, will 
not be permitted to conduct the regular en- 
quiry because he has already in some way 
formed an opinion in the case, or where an 
administrative superior has expressed definite 
views on the conduct of a delinquent officer, 
he will not be permitted to hold an enquiry: 
See 1957 Andh LT 155 = (AIR 1957. Andh 
Pra 414). In Suryanarayana v. State of 
Andhra Pradesh, (1967) 2 Andh WR 253 a 
Division Bench of this Court consisting of 
Chandrasekhara Sastry and Krishna Rao, JJ- 
had also taken a similar view. In that case, 
the charge against the petitioner was as 
follows : 

“All the above goes to prove that Shri R. 
Suryanarayana Addl. Agricultural Demons- 
trator, Hiramandalam with an ulterior motive 
preplanned and committed the fraud by 
removing the paddy seed from the paddy 
seed bags procured by him. 

He, being a responsible Government 
serv'ant on the spot, instead of taking 
steps to see that his subordinate staff do not 
commit fraud, misappropriation or any otlicr 
irregularity, has himselt deliberately com- 
mitted the fraud and tlms failed to exercise 
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proper care to Govemment stocks quite con- 
trary to rules in force.” 

The enquiry officer having thus clearly 
given a finding on the charges even before 
the enquiry started had also proceeded to 
indicate the punishment. The ratio of this 
decision was set out by Krishna Rao, J., at 
page 257 : 

“The above facts clearly indicate that the 
Enquiry Officer had already prejudged the 
issue and can. never be expected to maintain 
an open mind dining the course of the 
enquiry. In other v/ords, the Enquiry Officer 
gave his judgment even before the trial, 
rendering the whole trial a mere farce. We 
are therefore justified in coming to the con- 
clusion that the enquiry officer in the present 
case has not started his enquiry with an 
open mind but that he has prejudged the 
very issue before him.” 

The facts in each case therefore will have 
to be taken into consideration in determin- 
ing whether there is a violation of the prin- 
ciples of natural justice and fair hearing. In 
the cases on hand, the Deputy Superinten- 
dent of Police had, in the charge-memos 
dated 17.th June 1960, stated that the delin- 
quents “had abused their portion and brought 
discredit to the department”. That was a 
categorical opinion and that in our view, in- 
dicates bias; or. at any rate, a fear or ap- 
prehension in the minds of the delinquents 
that they had no hope ■ or chance of a fair 
trial; to say that the delinquents did not pro- 
test at that time is to ignore the fact that 
they, being in service in the lowest rung, 
may have entertained a fear of antagonising 
the superior. At any rate, that cannot be a 
matter which can be taken into consideration 
in determining whether the proceedings have 
(been validly initiated. In our view, there- 
fore, the expression of an opinion by the en- 
uiry officer in the charge-memos that the 
elinquents had abused their position and 
[brought discredit to the department would 
vitiate the proceedings. 

5. On the second question whether the 
mentioning of the final punishment of dis- 
missal in the charge memo constitutes a viola- 
tion of Article 311 of the Constitution 
there is — as pointed out by Parthasarathi, J. — 
a divergence of view of Single Benches of this 
Court. Our learned brother Obul Reddy, J., 
in Gunnama Naidu v. Sub-Collector Gudur, 
W. P. No. 1566 of 1967 D/- 28-10-1968 
(AP) thou^t that this would cause a reason- 
able apprehension in the mind of a delinquent 
Officer that the Enquiry Officer had made up 
his mind and that he will not have a fair-play 
if that Officer were to enquire against him. 
On the other hand, our learned brother 
Chinnappa Reddy, J., in Veiffianna v. State 
of Andhra Pradesh, W. P. No. 2033 of 1966 
on 1-3-1968 (.^) and Sambaiah v. Govern- 
ment of Andhra Pradesh, W. P. No. 1275 of 
1966, D/-30-7-1968 (AP) was of the view 
that bias is not a legitimate inference that can 
be drawn invariably from the mere fact of 
the indication of punishment in the charge 
memo. As pointed out by Chinnappa 
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Reddy J. and as also noticed by us earlier 
the decision in 1967-2 Andh WR 253 was 
a case in which in the first show cause 
notice issued to the delinquent officer itself, 
the enquiry officer had mven clear findings 
on all the charges and that was the ground 
on which the moresaid Bench Decision, in 
our view and with respect, was rightly dis- 
tinguished. The decision of our learned bro- 
ther, Narasimham, J. in Mohan Dasv. Supe- 
rintendent of Police, Khammameth, (1967) 1 
Andh \VR 156 was also distinguished on the 
same grounds inasmuch as it was stated in 
the charge that the delinquent had grossly 
misbehaved in the affair. 

It is no doubt true that our learned brother 
Krishna Rao, J. in R. Suryanar^ana’s case, 
1967-2 Andh WR 253 (supra) did in the end 
mention that indicatmg the punishment in a 
charge-memo itself is not contemplated by 
Artide 311 and is wholly inappropriate and 
that such an indication of penalty really of- 
fends Article 311 of the Constitution of 
India. In our view, that is not the ratio of 
that decision; and if that was the only ^ound, 
it v/ould have to be seen whether in fact 
the indication of punishment prejudiced the 
defence of the dehnquent if otherwise the 
enquiry was conducted in a fair and impar- 
tial manner and the provisions of Art. 311(2) 
were complied with. 

6. In Khem Chand v. Union of India, 
AIR 1958 SC 300 their Lordships of the 
Supreme Court had considered a similar 
question. While referring to the observa- 
tions of their Lordships or the Judicial Com- 
mittee in High Commissioner for India v. 
1. M. L^ AIR 1948 PC 121 in which the 
notice given to I. M. Lall did not specify 
dismissal as the only and particular punish- 
ment proposed to be imposed on him, but 
called upon him to show cause why he 
should not be dismissed, removed or reduced 
or subjected to such other disciplinary action 
as the competent authority might think fit 
to enforce, S. R. Das, C. J., said that the 
observations of their Lordships of the Judi- 
cial Committee in I. M. Lalls case, AIR 1948 
PC 121, Supra, while agreeing with the view 
taken by the majority of the Federal Court, 
quite clearly indicated that what they agreed 
with was that second opportunity was to be 
given to the Govemment servant concerned 
after the charges had been brought home to 
him as a result of the enquiry, '^heir Lord- 
ships” the learned Chief Justice observed, 
“made it clear that no action could, in their 
view, be said to be proposed %vith- 
in the meaning of the section until 
a definite conclusion had been come 
to on the charges and the actual 
punishment to follow was provisionally deter- 
mined on, for before that stage the charges 
remained unproved and the suggested punish- 
ments were merely hypothetic^ and that it 
was on that stage being reached that the 
statute gave the civil servant the opportunity 
for which sub-section (3) made provision.” 

A close perusal of the jud^ent of the 
Judicial Committee in I. M. L^’s case, AIR 
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1948 PC 121 (supra), will, , however, show 
that the decision in that case did not proceed 
on the ground that an opportunity had not 
been given to I. M. Lall against the propos- 
ed punishment merely because in the notice 
several punishments were included, but the 
decision proceeded really on the ground that 
this opportunity should have been given after 
a stage had been reached where the charges 
had been established and the competent 
authority had applied its mind to the gravity 
or otherwise of the proved charge tentatively 
and proposed a particular punishment. Khem 
Chand’s case, AIR 1958 SC 300 was one 
in which the charge-sheet had asked the 
delinquent to show cause why he should not 
be dismissed from service and though the 
report of the Enquiry Officer had found the 
delinquent guilty of practically all the charges 
for the first time the punishment of dismissal 
was suggested by him. But since he was not 
the punishing authority, he made a report to 
the Deputy Commissioner, but who accepted 
the report and confirmed the opinion that the 
punishment of dismissal should be inflicted 
on the appellant. The Deputy Commissioner 
did not appear to have given the delinquent 
a further opportunity to show cause why 
that particular punishment should not be 
inflicted on him. It is this omission to in- 
dicate the punishment in the second show 
cause notice as required under Clause (2) of 
Article 311 that had been held to have con- 
travened the constitutional protection and his 
dismissal was therefore set aside. Though 
S. R. Das C. J., no doubt said as page 308: 

“If the competent authority were to deter- 
mine before the charges were proved, that a 
particular punishment would be meted out 
to the Government servant concerned, the 
latter may well feel that the competent 
authority had formed an opinion against 
him, generally on the subject matter of the 
charge or, at any rate, as regards the punish- 
ment itself”, 

nonetheless did not say, that by itself would 
amount to violation of the principles of 
natural justice. The question as we have 
posed earlier, would be as to whether the 
indication of punishment in the charge- 
memo by itself would amount to a viola- 
tion of the principles of natural justice, or 
whether the constitutional protection guaran- 
teed under clause (2) of Article 311 was 
also complied with. In many cases where 
punishment has been indicated, in the charge- 
memo it may be that it was meant to indi- 
cate that if the charges are proved, that 
punishment would be meted out but it is not 
to say without anything further that the 
charges had been proved against him and 
therefore the punishment would be meted 
out. 

7. In the other unreported decision of 
this Court in K. Venkateswara Rao v. 
Inspector-General of Police, • Andhra Pradesh 
W. P. No. 1164 of 1964 dated 20-9-1965 
(AP) the Bench consisting of ^ Manohar 
Pershad, J. (as he then was) and Kumarayya, 
J. had stated that the Deputy Inspector 


General of Police had disagreed with the 
Enquiry Officer in respect of one , charge 
which he found as proved while agreeing 
with the finding that the otlier charge was 
held to have not been proved observed that 

“as the order of the Deputy Inspector- 
General of Police, and the dissenting note do 
not show that that officer had come to an 
independent decision after perusing the 
record, such an order cannot be sustained, 
and has to be quashed. After this, it is un- 
necessary for us to go into the otlier con- 
tention of the learned counsel for the peti- 
tioner whether the evidence on record is 
legal evidence or not so as to sustain the 
order of dismissal.” 

After having so stated incidentally, the 
Bench also considered at the end the ques- 
tion whether the indication of punishment 
in the charge-memo ' would vitiate the en- 
quiry. Reliance seems to have been plaeed 
by the Government Pleader for his conten- 
tion that there is nothing wrong in indicat- 
ing the punishment by a referenee to the 
procedure contained in certain Police Stand- 
ing Orders, but he could not produce them. 
On the other hand, the Government Order 
with which they were concerned had defi-, 
nitely stated that the accused officers should 
not be asked to show cause against a parti- 
cular penalty in the first charge-memo 
itself before the competent authority arrives 
at a provisional conclusion after completion 
of the enquiry, thereby giving rise to an 
argument that the authority concerned had 
prejudged the issues involved. Further a 
penalty can be suggested only with refer- 
ence to the charges proved. 

This decision in our view, is not an 
authority for the proposition that the mere 
mention of punishment would by itself 
vitiate the enquiry because the Bench none- 
theless held in that case that though there 
was a mention of penalty in the first show 
cause notice given to the petitioner therein, 
it does not appear that the Enquiry OfiScer 
had already made up his mind against the 
petitioner because if that was so, he would 
not have acquitted the petitioner of the 
charges. Manohar Pershad, J., had towards 
the end observed ; 

. “In view of this there does not remain 
any force in the contention of the learned 
counsel for the petitioner that he was pre- 
judiced by this mention of punishment in 
the first notice.” 

8. An examination of the decided cases 
leads us to the conclusion that except in so 
far as the facts and circumstances of a 
particular case indicate a prejudiced mind 
or amount to prejudging of the issue, the 
mere mention of puni^iment in the charge- 
memo bv itself would not amount to bias 
or prejudice. If, as we said earlier, the 
provisions of clause (2) of Article 311 have 
to be complied with at the end of the 
enquiry; if so, a reasonable opportunity of 
being heard should be mven by calling 
upon the delinquent to show cause as to 
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I why hs should not be meted oiit with the 
I punishment indicated in the charge-memo 
jin respect of the charges held to have been 
i proved against him. While this is so, in 
i order to obviate any allegation of bias or 
j prejudgment, it is always best for the En- 
! quiry Officers to avoid indicating punish- 
, ment in the charge. 

9. In the view taken by us on the first 
'two questions, the last two questions speci- 
■fied in the order of Parthasarathi, J., need 
•hot be considered. The appeals are allowed 
with costs in this Court and in the Courts 
below, the judgment of the first appellate 
Court set aside and that of the trial Court 
restored. 

Appeals allowed. 


AIR 1970 ANDHRA PRADESH 119 
(V 57 C 14) 

KONDAIAH, J. 

Nimmakayala Audi Narrayanamma, Ap- 
pellant V. State of Andhra Pradesh, Respon- 
dent. 

Criminal Appeal No. 137 of 1968, D/-24- 
4-1969, against the complaint by the Asst. 
S. J., Cuadapah, D/-19-1-1968. 

(A) Criminal P. C. (1898), Ss. 476, 537 — 
Scope and principles of Section 476 stated 
— It is incumbent on Court before making 
complaint to record finding that it is expe- 
dient in interests of justice to enquire into 
offence — Omission to record finding is not 
■mere irregularity curable under Sec. 537 but 
goes to root of matter — Where no such 
finding is recorded, it is not permissible to 
draw presumption under Sec. 114, E-vidence 
Act that Court had formed opinion regard- 
ing expediency to enquire into matter, even 
if Court making complaint may be Court 
before which offence was committed — Satis- 
faction is objective — Order must be a 
speaking order — Person sought, to be pro- 
ceeded against must be heard before forming 
mi opinion — AIR 1962 All 251, Dissent. 
(Evidence Act (1872), S. 114.) 

On an analysis of Section 476 Criminal 
P. C. the following principles can be deduc- 
ed : 

(1) It is not every case of peq'ury irrespec- 
tive of facts and circumstances that should 
form the subject of an enquiry but it is only 
in such cases where the Courts are of honest 
belief and opinion, on an objective considera- 
tion of the facts and circumstances that the 
interests of justice require the laying of a 
complaint. 

(2) It is not mandatory but discretionary 
for the Court, depending upon the facts and 
circumstances of each case, either to conduct 
uny preliminary enquiry or to dispense with 
the same, to form an opinion that it is in 
•tlie interests of justice to prosecute the per- 
son or persons that committed pequry. 

(3) The proceeding under Section 476 
appealable under Sec. 476-B is an indepen- 
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dent and altogether a different proceeding 
from that of the original Sessions case where 
the witnesses have committed the offence of 
perjury. 

(4) The proceeding under Section '476 
being penal in nature, it is not only desirable 
and reasonable, but just and proper and iii 
accordance with the . principles of natural 
justice to afford a reasonable opportunity by 
issuing a show cause notice, to the accused 
party to establish by adducing evidence oral 
and documentary that it was not expedient 
in the interests of justice to prosecute him. 

(5) On a plain reading of the provisions 
of Section 476, and in particular the words 
“such Court may .... record a finding to that 
effect”, there is no room for doubt that the 
Court should record a finding that it is 
expedient in the interests of justice that an 
enquiry should be made’ as a condition 
precedent for filing a .coniplaint. 

(6) The provision in Section -476 relating 
to the recording of a finding is not merely 
directory but is mandatory, for, an appeal 
lies against the order of the Court; and 
under Section 476-B, the appellate Court is 
competent either to withdraw the com- 
plaint aheady made or direct the complaint 
to be made, depending on the facts and 
circumstances of each case. 

(7) The opinion or the satisfaction contem- 
plated under Section 476 is an objective and 
not a subjective one and should be reflected 
in the finding recorded or the order, passed by 
the Court and such an order must be a 
speaking one supported by valid and justi- 
fiable grounds to enable the appellate Court 
under Section 476-B to know the material 
on which the Court had come to such a con- 
clusion or opinion that it was expedient in 
the interests of justice to launch a prosecu- 
tion. 

(8) Though the Court, while recording the 
finding contemplated under Section 476 need 
not strictly adhere to the very language, viz., 
“that it is expedient in the interests of justice 
that an enquiry should be made,” used in 
the section, it must use such language that 
it leaves no doubt that it was a fit and pro- 
per case and it was in the interests of justice 
to launch a prosecution against the person 
or persons that committed perjury. 

(9) Even where the Presiding Ofiicer, 
before whom the offence under Section 195 
(1) (b) or (c) has been committed, himself 
prefers the complaint and forwards the same 
to the Magistrate, no presumption under 
Section 114 of the Evidence Act to the effect 
that he had formed an honest opinion, even 
though no such finding has been recorded, 
that it is expedient in the interests of justice 
to enquire into the offence, can be made as, 
on a plain and grammatical reading of the 
language and scheme of Section 476, it is 
incumbent on the Court to give a specific 
finding before making a complaint. AIR 
1962 All 251, Dissent. 

(10) The omission or failure to record a 
finding to the effect that' it is expedient in. 
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the' interest; of justice' to enquire into the 
offence, is not a mere irregularity curable 
under Section 537. Criminal P;' C. and it goes 
to the root of the matter as the Court will 
have no jurisdiction to file a complaint with- 
out recording such a. finding. AIR 1962 All 

251, Dissent. (Para 16) 

' (B) avil P. a (1908), ' Preamble — Pre- 
cedents — ^ Decisions of Madras High Court 
prior to June 1954, are binding on Andhra 
Pradesh High Court. AIR 1955 Andhra 87, 

Foil. (Para 15) 


Cases Referred; Chronological Paras 

(1968) AIR 1968 All 296 (V 55) = 

1968 Cri LJ 1218 (FB), Chhajoo v. 
Radhay Shyam 9 

(1968) AIR 1968 Ori 144 (V 55) = 

1968 Cri LJ 1092, Paramananda 
Mohapatra v. The State 12 

(1965) 1965 (2) Cri LJ 837 = 1965 
BLJR 81, Rajeswar Singh v. Ram 
Bahadur Singh 14 

(1963) 1963-1 Cri LJ 713 = ILR 
(1962) 12 Raj 526, Brijmohanlal v. 
Sohanraj 12 

(1962) AIR 1962 All 251 (V 49) = 

1962 (1) Cri LJ 555, Lai Behari v. 

The State 8, 15 

(1959) AIR 1959 Mys 117 (V 46) = 

1959 Cri LJ 618, Narajappa v. Chik- 
karamiah 14 

(1958) 1958-2 Andh WR 480 = 1958 
Andh LT 863, Sundararami Reddi 
V. 'Venkatasubba Naidu 13, 14 

(1955) AIR 1955 Andhra 87 (V 42) = 

ILR (1955) Andh 1 = 1955 Cri 
LJ 7.70, Subbarayudu v. State ’ of 
Andhra 

(1932) AIR 1952 Pat 70 (V 39) = 

1952 Cri LJ 285, Kailash Pati 
Mishra v. Nandlal Ahir 11 

(1948) AIR 1948 Mad 297 (V 35) =. 

49 Cri LJ 340, In re, Pakhiriswami 
Pillai 10, 15 

(1946) AIR 1946 AU 156 (V 33) = 

47 Cri LJ 545, Liaqat Husain v. 

Vinay Prakash 9 

(1933) AIR 1933 Mad 6.7. (1) (V 20) = 

33 Cri LJ 960, Ramayya v. Em- 
peror 10» 15 

(1928) AIR 1928 Mad 783 (V 15) = 

29 Cri LJ 732, Chaduvula Mimu- 
swami Naidu v. Emperor 10, 15 

C. Padmanabha Reddy, for Appellant; 
Public Prosecutor, for the State. 

JUDGMENT: The complaint filed on 
February 2, 1965 by the appellant before 
the Police against Gotur Palreddi and eight 
others for the offences under Sections 457, 
380, 395 and 395 read with 397 I. P. C. was 
referred as false. Thereupon, ^a private com- 
plaint preferred by her on 1-7-65 before the 
J.S.C.M., Cuddapah was, Mter commit^ 
tried by the Assistant Sessions Judge, Cud- 
dapah in S. G. 5/65 who, by His judgment, 
dated October 28, 1967 acquitted the ac- 
cused of all the charges levelled against them 
holding tliat tliere was neither truth nor sub- 
stance in the complaint. On 19-1-1968, the 


Assistant Sessions Judge filed a complaint 
before the Judicial First Class Magistrate,. 
Cuddapah against the . appellant alleging that 
she had maliciously instituted criminal pro- 
ceedings against Gotux' Palreddi and ei^t 
others on the false charge of commission of 
the offence of dacoity with intent to cause- 
injury to them, knowing that there was no- 
just or lawful ^ound for such charge or 
proceeding in his Court, and has merehy 
committed an offence punishable under the- 
2nd part of Section 211 I. P. C. Hence this 
appeal. 

2. The failure on the part of the Assis- 
tant Sessions Judge, contended by Sri Padma- 
nabha Reddy for the Appellant, to give a. 
finding as contemplated by Section 476 Cri- 
minal P. C. about the expediency in the- 
interests of justice to inquire into the of- 
fence under Section 211 I. P. C. alleged to- 
have been committed by his chent in the- 
course of trial in S, C. No, 5 of 1965, war- 
rants the quashing of the complaint. 

3. The learned Public Prosecutor con- 
tended contra and urged that Section 476- 
Criminal P. C. does not conteniplate the- 
Court to give any such specific mding in. 
every case. . 

4. The point that arises for determina- 
tion is whether on the facts and in the 
circumstances, the Assistant Sessions Judge 
has or has not preferred the complaint ac- 
cording to law as contemplated by the pro- 
visions of Section 476 Criminal P. C.P 

5. For a proper appreciation of the point 
at issue, it. is profitable to consider Sec. 476 
Criminal P. C. which reads thus ; 

‘"When any. . . .Criminal Court is. of 

opinion that it is expedient in the interests, 
ot justice that an enquiry should be made 
into any offence referred to in Section 196- 
sub-section (1), clause (a) or clause (b) which- 
appears to have been committed in or rela-: 
tion .to a proceeding in that Court, such- 
Court may after such preliminary enquiry, 
if any, as it thinks necessary, record a find-, 
ing to that effect and make a complaint 
thereof in writing signed by the presiding, 
officer- of the Court, and snail forrvard the 
same to a Magistrate of the First Class; 
having jurisdiction . . . . ” 

Section 476 Criminal P. C. prescribes an 
exhaustive procedure relating to the pr©-- 
ferring of complaints by Courts, civil, crimi- 
nal or revenue, in respect of offences men- . 
tioned in clauses (b) and (c) of sub-sec. (1) 
to Section 195. This section enjoins , the- 
Court, before which the offence under Sec- 
tion 211, I. P. C. appears to have been com- 
mitted in or in relation to any proceeding 
before it, to be satisfied objectively in each 
case that it was expedient in the interests oS 
justice that an enquiry should be held into 
the offence. Thereafter the Court may have, i 
such preliminary enquity as it thinks neces-. 
sary and record a finding to the effect that 
it is expedient, in the interests of justice or 
tliat.it is a fit case to prosecute the person 
or persons who committed the offence and' 
then make a complaint in writing and for- 
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ward the same to the First Class Magistrate 
for disposal according to law. The words 
“such Court may after such prehminary en- 
quiry, if any, as it thinks necessary, record 
a finding to that effect” must necessarily be 
construed that it is incumbent on the Court 
to record a finding to the effect that it is 
expedient in . the interests of justice to en- 
quire into the offence referred to in Sec- 
tion 195 (1) clause (b) or (c) although, the 
preliminary enquiry may or may not be held 
in the discretion of the Court, depending 
upon the circumstances of each case. The 
action of the Court under Section 476 is ap- 
pealable by the aggrieved party under Sec- 
tion 476-B Criminal P. C. to the Court 
having jurisdiction to receive appeals against 
the decisions of that Court. 

In my considered opinion, the opinion 
contemplated under Section 476 to be form- 
ed by the Coiui: before which the offence 
appears to have been committed, that it was 
expedient in the interests of justice to pro- 
secute such person or persons, must be an 
objective but not a subjective one. The test 
that has to be laid must be that of a prudent 
reasonable person and it should be a speak- 
ing one supported by vafid grounds. Other- 
wise it would be often very difficult and 
sometimes even impossible for the appellate 
Court rmder Section 476-B to arrive at a 
conclusion as to whether the Court has right- 
ly applied its mind and passed the order 
under Section 476 Criminal P. C. or not. 
The opinion contemplated under Section 476 
must be expressed in a speaking order. Whe- 
ther it be either with or without such preli- 
minary enquiry as the Court thinks it neces- 
sary it has to record a finding to the effect 
that on a consideration of the facts and 
circumstances, it was of an honest and bona 
fide opinion that it was a fit case for pro- 
secution or that it was expedient in the 
interests of justice to enquire into the matter. 
Without such finding it would be very diffi- 
cult to probe into the mind of the Court 
that passed the order under Section 476 
Criminal P. C. or the complaint lodged by 
the Coiut before the First Class Magistrate 
as the appellate Court while considering 
under Sec. 476-B Criminal P. C. is entitled 
to agree or disagree with such an action of 
the trial Court and make the complaint in 
cases where the subordinate Court refused 
to make a complaint, under Section 476-B or 
direct the withdrawal of the complaint in 
appropriate cases if it finds that the same 
is not warranted in the interests of justice. 

6. That apart, the provisions of Sec- 
tion 476 and Section 47,6-B Criminal P. C. 
contemplate a different proceeding from that 
of the original proceeding before the sub- 
ordinate Court where the offence appears to 
have been committed by the party. After the 
closure of the enquiry relating to the main 
offence which was decided in the Sessions 
Case, the further proceeding contemplated 
imder Section 476 Criminal P. C. to prose- 
cute’ the person who had filed a false com- 
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plaint, which in the opinion of the Court it 
is. expedient in the interests of fustice to be 
enquired into is a different proceeding. No 
doubt it is true, as pointed out by the learn- 
ed Public Prosecutor, in some cases it hap- 
pens that the very same Magistrate or the 
judge who tried the original case v/ould 
have been the Presiding Officer who had to 
consider the applicabihty of the provisions 
of Section 476 Criminal P. C. and file a 
complaint in appropriate cases. Even then it 
is just and proper that that Court whether 
resided by the same presiding Officer or 
y a different Officer, should proceed accord- 
ing to the provisions of Section 476 and 
issue a show cause notice as to why the per- 
son sought to be prosecuted should not be 
prosecuted and after affording an opportu- 
nity, record a finding to the effect that it 
was expedient in the interests of justice to 
enq^uire into the offence committed by him 
and file a complaint before the First Class 
Magistrate. 

The proceedings under Section 476 Crimi- 
nal P. C. being judicial and criminal in 
nature, the interpretation that should be 
placed in construing the section should be 
just, fair, proper and equitable and must be 
in accordance with the principles of natural 
justice. By adopting such interpretation and 
procedure, the aggrieved party would be 
afforded with an adequate opportunity to 
show and satisfy the Court that it was not 
in the interests of justice, to launch the pro- 
secution and thereoy avoid further proceed- 
ing. That apart, the appellate Court also 
would be in a position to appreciate the 
reasons assigned in each case and would 
have the advantage of coming to its own 
conclusion wthout any difficulty about the 
justification or otherwise of launching the 
prosecution in a particular case. When once 
the prosecution had been launched, the ac- 
cused \vill not be having an opportunity 
thereafter to raise the question of expediency 
in the interests of justice to launch the vety 
prosecution itself. The case thereafter will 
have to be gone into on the merits. 

7. It appears there is no direct case of 
our High Court on this question. I shall 
presently consider the several decisions of 
various High Courts cited before me by both 
the counsel in support of their respective 
contentions. 

8. The decision of the Allahabad High 
Court in Lai Behari v. State, AIR 1962 A31 
251, on which strong reliance has been 
placed by the learned Public Prosecutor, in 
a way supports his plea. The learned Publio 
Prosecutor relies upon the following passage 
of Nigam J., who spoke for the Bench, at 
page 255 : 

“.-...the jurisdiction of the Court to- 
prefer a complaint does not in my opinion 
depend upon the recording of the opinion 
though it is consequent on the formation of 
such an opinion. In the circumstances, I am 
of the view that omission to record such an 
opinion is only an irregularity and does not 
affect the legality of the complaint. .. .Nor- 
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mally the fact that a complaint is preferred 
is itself evidence of the fact that such an 
opinion had been formed and in proper 
cases a presumption may even be raised 
under Section 114 of the Indian Evidence 
Act.” 

No doubt, the aforesaid passage supports the 
contention of the learned Public Prosecutor. 
It is pertinent to notice two sentences prior 
to the aforesaid passage, which read thus : 

“....I am of opinion that the formation 
of an opinion that the prosecution is expe- 
dient in the interests of justice is a condition 
precedent to the preference of the complaint. 
The law also requires that such a finding 
should be recorded. ...” 

The aforesaid passage in paragraph 20 in the 
Judgment of Nigam J., at page 255, if read 
as a whole, would also support tire plea of 
the appellant herein that a finding to the 
■effect that the prosecution is expedient in 
the interests of justice should be recorded. 

9. In Liagat Husain v. Vinay Prakash, 
AIR 1946 All 156, a Division Bench of the 
same High Court has ruled that a finding by 
the Court that the prosecution is expedient 
in the interests of justice must be given 
before filing the complaint. In Chhajoo v. 
Radhay Shyam, AIR 1968 All 296 (FB), a 
Full Bench of the same High Court, while 
•considering the scope and interpretation of 
Section 476 Criminal P. C., observed at 
page 302 thus : 

“An analysis of Section 476 of the Code 
of Criminal Procedure, as already pointed 
out, would show that it contemplates three 
stages in the making of a complaint: The 
first stage is when a finding has to be given 
by the Court concerned to the effect that it 
is expedient in the interests of justice to file 
a complaint; the second is the making of the 
complaint in writing signed by the presid- 
ing officer or by the officer appointed by 
the High Court and the third stage is that 
of forwarding the same to a Magistrate of 
the First Class.” 

10, The Madras High Court is consistent- 
ly of the view that the provision in Sec- 
tion 476 Criminal P. C. to record a finding 
that it is expedient in the interests of justice 
to enquire into the offence, is not merely 
•directory but is mandatory and it is a con- 
dition precedent for preferring a complaint 
before the Magistrate in Chaduvula Munu- 
swami Naidu v. Emperor, AIR 1928 Mad 
783, Devadoss, J. ruled thus at page 783: 

“Before a complaint under Section 476 is 
made, it is necessary that a Court which 
•thinks that an offence mentioned in Sec. 195, 
sub-section (1), clause (b) or clause (c) has 
been committed should record a finding to 
•that effect and after recording such finding 
may make a complaint. . . .The provision is 
not merely directory, but it is mandatory, for 
an appeal lies against the order of the Court 
and under Section 476-B an appellate Court 
■can either withdraw a complaint or direct a 
■complaint to be made. That being so, it is 
•necessary foi the appellate Court to see what 


reasons the lower Court had for deciding to 
make a complaint under Section 476. It is 
not every case of pegury that should form 
the subject of an inquiiy; but it is only when 
the interests of justice do require that a com- 
plaint should be made then and then only 
a complaint should be made. Though the 
Courts should be anxious to put dowm per- 
jury as much as possible, it is not in the 
interests of justice that every false state- 
ment made by a witness in Court or in an 
affidavit filed in Court should be subject of 
a charge for pegur>^” 

In Ramayya v. Emperor, AIR 1933 Mad 67 
(1), a Division Bench of the Madras High 
Court ruled thus : 

“The Code lays down so as to leave no 
room for any doubt that the Court should 
record a finding that it is e.xpedient in the 
interests of justice that an inquiiy' should be 
made and therefore Courts \^1 be well 
advised always to make a record to that 
effect if, that is their opinion because most 
regrettable delays and waste of time some- 
times arise by putting the superior Courts to 
the task of discovering whemer they mean 
something which they have not written.” 

In re, Pakhiriswami Pillai, AIR 1948 Mad 
297, Yahya Ali, J., ordered the witlrdrawal 
of the complaint as there was no finding by 
the Magistrate that the prosecution was 
e.xpedient in the interests of justice as the 
same is an incurable defect. 

11. In Kailashpati Mishra v. Nand Lai 
Ahir, AIR 1952 Pat 70, Alimed, J., wiiile 
considering the scope of Section 476 Crimi- 
nal • P. C. at page 71, observed thus : 

“The section, therefore, lays down two 
conditions for its operation. Firstly, a preli- 
minary inquiry, if necessary, shall be held 
and secondly, that the Court shall record a 
finding to the effect stated in the section.” 

12. In Paramananda Mohapatra v. The 
State, AIR 1968 Orissa 144, the Orissa High 
Court has taken the same view. In Brijmohan- 
lal V. Sohanraj, 1963 (1) Crl LJ 713 (Raj), 
the Rajastlian High Court held that the re- 
quirement of recording a finding that it is 
expedient in the interests of justice that a 
complaint be filed under Section 476, is 
mandatorj' and any failure to comply with 
that requirement deserves the order to be 
set aside. 

13. The decision of Jaganmohan Reddy, 

J. (as he then was) in Sundararami Reddi v. 
Venkatasubba Naiau, 1958-2 Andh WR 480, 
does not render any assistance to the pro- 
secution case in the present case. What the 
learned Judge, had to consider in that case 
was whether or not preliminary enquiry was 
compulsory in each case. The learned Judge, 
at page 485, observ'ed thus : 

“Wiat the Court has, therefore, to decide 
under this section is whether an offence of 
tlie kind contemplated under the section ap- 
pears to have been committed and in the 
interests of justice it should further enquire 
into it. It is not always obligatory on tlie 
part of the Court to make a preliminary 
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xeuquiiy'; but that would depend upon the 
facts and circumstances of each case,” 
Negativing the contention of the counsel for 
.'the accused that the Sessions Judge failed to 
record his opinion that it was expedient in 
dhe interests of justice that an enquiry should 
"be made, the learned Judge observed at 
.-page 484 thus : 

“No doubt the Sessions Judge had not 
used the actual words of the section, namely 
that it is expedient in the interests of justice 
that an enquiry should be made, but in my 
■view there is no charm in this incantation 
where the Judge has used language which 
leaves no doubt that the prosecution was in 
the interests of justice. It is not, a question 
-of a mere inference alone.” 

14. The decisions of the Mysore High 
•Court in Narajappa v. Chikkaramiah, AIR 
1959 Mys 117 and of the Patna High Court 
in Rajeswar Singh v. Ram Bahadur Singh, 
1965 (2) Crl LJ 837 (Pat), relied upon by 
the learned Public Prosecutor, do not ad- 
vance his plea, as those cases are the autho- 
rities for the view expressed by this Court in 
1958-2 Andh WR 480, that the preliminary 
enquiry was not compulsory, but the Court, 
in its discretion, may dispense with the hold- 
ing of an enquiry it it thinks that it was un- 
necessary on a consideration of the facts and 
circumstances of any given case, 

15. The decisions of the Madras High 
Court in AIR 1928 Mad 783, AIR 1933 Mad 

' 67 (1) and MR 1948 Mad 297, being before 
' June, 1954, are binding on me (see Subba- 
rayudu v. State of Andhra, ILR 1955 Andhra 
; 1 = (AIR 1955 Andhra 87) ). That 
apart, the language of Section 476 
Criminal P. C, fully supports the view of the 
Madras High Court that it is incumbent on 
the Court to form an opinion that it is ex- 
pedient in the interests of justice to enquire 
into the offence and record a finding to that 
effect, and that the failure to conform with 
such a requirement warrants the quashing of 
the complaint as the defect is not a one 
which can be cured under Section 537 Crimi- 
nal P. C. I am in entire agreement with the 
view expressed by the Madras High Court. 

I am unable to agree with the view expressed 
•by Nigam, J., who spoke for a Division 
Bench of the Allahabad High Court in MR 
1962 All 251, that the jurisdiction of the 
Court to prefer a complaint does not depend 
upon the recording of the opinion and that 
the omission to record such an opinion is 
■only an irregularity and does not affect the 
legality' of the complaint. 

16. From the aforesaid discussion, the 
following principles can safely be deduced ; 

(1) It is not every case of perjury irres- 
pective of facts and circumstances that 
should form the subject of an enquiry but it 
is only in such cases where the Courts are 

''•of honest belief and opinion, on an objective 
consideration of the facts and circumstances 
i that the interests of justice require the lay- 
ing of a complaint. 

(2) It is not mandatory but discretionary 
Ifor the Court, depending upon the facts and • 


circumstances of each case, either to con- 
duct any preliminary enquiry or to dispense 
with the same, to form an opinion that it 
is in the interests of justice to prosecute thei 
person or persons that committed perjury. 

(3) The proceedings under Section 476 
Criminal P. C. appealable under Sec. 476-B 
is an independent and altogether a different 
proceeding from that of the original Sessions 
case where the witnesses have committed 
the offence of perjury. 

(4) The proceeding under Section 476 
Criminal P. C. being penal in nature, it is 
not only desirable and reasonable, but just 
and proper and in accordance with the 
principles of natural justice to afford a rea- 
sonable opportunity by issuing a show cause 
notice to the accused party to establish by 
adducing evidence oral and documentary 
that it was not expedient in the interests of 
justice to prosecute him. 

(5) On a plain reading of the provisions 
of Section 476, and in particular the words 
“such Court may .... record a finding to 
that effect,” there is no room for doubt that 
the Court should record a finding that it is 
expedient in the interests of justice that an 
enquiry should be made, as a condition 
precedent for filing a complaint. 

(6) The provision in Section 476 relating 
to the recording of a finding is not merely 
directory but is mandatory, for, an appeal 
lies against the order or the Courtj and 
under Section 476-B, that the appellate 
Court is competent either to withdraw the 
complaint already made or direct the com- 
plaint to be made, depending on the facts 
and circumstances of each case. 

(7) The opinion or the satisfaction con- 
templated under Section 476 is an objective 
and not a subjective one and should be 
reflected in the finding recorded or the order 
passed by the Court and such an order must 
be a speaking one supported by valid and 
justifiable grounds to enable the appellate 
Court under Section 476-B to know the 
material on which the Court had come to 
such a conclusion or opinion that it was 
expedient in the interests of justice to launch 
a prosecution. 

(8) Though the Court, while recording the 
finding contemplated under Section 476 
Criminal P. C., need not strictly adhere to 
the very language, viz., “that it is expedient 
in the interests of justice that an enquiry 
should be made,” used in the section, it 
must use such language that it leaves no 
doubt that it was a fit and proper case and 
it was in the interests of justice to launch 
a prosecution against the penson or persons 
that committed perjury. 

(9) Even where the Presiding OflScei^ 
before whom the offence under Section 195 
(1) (b) or (c) has been committed, liimself 
prefers the complaint and forwards the same 
to the Magistrate, no presumph'on under Sec- 
tion 114 of the Evidence Act to the effect 
that he had formed an honest opinion, even 
though no such finding has been recorded, 

• that it is expedient in the interests of justice 
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to enquire into the ofience, can be made as, 
on a plain and grammatical reading of the 
language and scheme of Section 47.6, it is 
incumbent' on the Court to give a specific 
finding before making a complaint, 

(10) The omission or failure to record a 
finding to the effect that it is expedient in 
the interests of justice to enquire into the 
offence, is not a mere irregularity curable 
under Section 537 Criminal P. C. and it goes 
to the root of the matter as the Comt will 
have no jurisdiction to file a complaint with- 
out recording such a finding. 

17. Let me now turn to the facts of the 
present case and under the merit of the res- 
pective contentions of the counsel, applying 
the principle referred to above. Admittedly, 
the Assistant Sessions Judge, who tried S. G. 
No. 5 of 1965, did not record a finding in 
the Sessions case that the appellant herein 
had committed pequry and it was in the 
interests of justice to prosecute her. Not only 
that there was no finding to that effect in 
the Sessions case which ended in acquittal, 
but even a show cause notice as to why the 
appellant who committed perjmy should not 
be proceeded against, was not issued before 
preferring the complaint before the Magis- 
trate. It is true, as contended by the learn- 
ed Public Prosecutor, that it was the same 
person who tried the Sessions case that filed 
the complaint before the Magistrate, but on 
that account alone, it cannot be held that 
he had formed in his mind an honest and 
bona fide opinion that it was just and pro- 
per to prosecute the appellant. As already 
expressed earlier, I feel it not just and pro- 
per to draw any inference or presumption 
under Section 114 of the Evidence Act that 
the Assistant Sessions Judge who tried the 
case being the same person that filed the 
complaint before the Magistrate, must be 
presumed to have come to such an honest 
conclusion that it was in the interests of 
justice to conduct an enquiry into the offence 
of pequry committed by the appellant before 
him. When there is no finding either in the 
original judgment or subsequently, it is very 
difficult to sustain the argument of the learn- 
ed Public Prosecutor that the complaint in 
the present case is in order. Therefore, _ for 
all the reasons stated above, die proceedings 
in P. R. C. 1/68 on the file of the Judicial 
First Class Magistrate, Cuddapah diat have 
arisen out of the complaint filed in 'the pre- 
sent case, must be held to be not accord- 
ing to law and procedure contemplated un^r 
Section 476 Criminal P. C. and must be 
quashed. It is no doubt open to the Court 
to proceed afresh and make any complaint, 
if it so thinks, after following the procedure 
indicated above. 

18. In the result, the appeal is allowed, 
quashing the complaint filed on 19-1-1968 
by the Assistant Sessions Judge, Cuddapah 
before the Judicial First Class Magistrate, 
Cuddapah. 

Appeal allowed. 
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(V 57 C 15) : 
KRISHNARAO, J. 

Ogeti Pedda Ranganna, Petitioner v, 
Zaleka Bee and another. Respondents. 

W. P. No. 2388 of 1967, D/-27-6-1969. 
Motor Vehicles Act (1939) S. IlOF — 
Jurisdiction of Tribunal under Workmen’s 
Compensation Act, 1923, is not barred — 
What is barred is jurisdiction of Civil Court 
— Tribunals under two Acts have concurrent 
Jurisdiction — Option lies wth claimant to 
choose one or the other tribunal and he can- 
not be compelled to choose a forum which 
would be convenient to defendant — Once 
a particular forum is chosen, claimant can- 
not choose another forum — Though appli- 
cation for compensation is not filed under 
Motor Vehicles Act, employer’s remedy 
against instner under contract of insurance 
is always available under general law — 
(Workmen’s Compensation Act (1923), S. 19). 
1969 Lab IC 371 (Punj), Rel, on. AIR 1966 
SC 135, Disting. (Paras 2, I 

Cases Referred: Chronological Paras 

(1969) 1969 Lab IC 37.1 = 1968-1 
Lab LJ 80 (Punj), Ram Sarup v. 

•Gurdev Singh 2 

(1966) AIR 1966 SC 135 (V 53) = 

(1965) 3 SCR 665, Damji v. Life 
Insurance Corporation of India 2 

A. Gangadhararao and P. Sitaramaraju, for 
Petitioner; T. Venkatappa and 2nd Govt. 
Pleader, for Respondents (Nos. 1 and 2 res- 
pectively). . 

JUDGMENT : , This is an application 
under Article 226 of the Constitution of 
India for the issue of a .Writ of Certiorari 
to quash the order of the second respondent. 
Commissioner for Workmen Compensation, 
Andhra Pradesh, Hyderabad in W. C. Case 
No. 283 of 1966 dated 2-8-1967 overruling 
an objection as to the maintainability of the 
claim for compensation before him. The 
first respondent herein filed the application 
before tie Commissioner for Workmen Com- 
pensation, Andhra Pradesh, under the provi- 
sions of the Workmen’s Compensation Act, 
being the legal representative of the deceased 
workman employed under the petitioner. The 
petitioner herein raised an objection before 
the Commissioner questioning his jurisdiction 
to entertain the claim in view of Section 110 
of the Motor Vehicles Act under which a 
Claims Tribunal (District Judge) was spe- 
cially constituted to adjudicate upon all 
claims for compensation arising out of acci- 
dents involving motor vehicles. This objec- 
tion was overruled by the Tribunal under 
the Workmen’s Compensation Act. Against 
the said order, the petitioner has come up to 
this Court stating that the tribunal has no 
jurisdich’on to proceed with the enquiry. 

2. The contention of tlie learned counsel 
is that the tribunal under the Motor Vehicles 
Act is constituted under a special enactment 
relating to accidents arising in connection 
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witR the motor vehicles and that therefore 
Che jurisdiction of the tribunal under the 
Workmen’s Compensation Act, which should 
be regarded as a general Act, is excluded. 
Section 110-F of the Motor Vehicles Act in 
express terms excludes only the jurisdiction 
of a civil Court TOth respect to any action 
taken or to he taken before the Cla im s Tri- 
bunal imder the Motor Vehicles Act. The 
legislature is certainly aware of the provi- 
sions of the Workmen’s Compensation Act 
the tribunal constituted thereinfor adjudica- 
tion of claims under the said Act. The provi- 
sions of Sec. 110-F, while expressly barring 
the jurisdiction of civil courts as such, do not 
contain any indication that -he jurisdiction 
of any other tribunal is barrcfd. Turning to 
tire provisions of the Workmeu’s Compensa- 
tion Act, the jurisdiction of a civil Court 
alone is barred with respect tc adjudication 
of claims fallin g rmder the purview of the 
said Act. It is therefore a clear case where 
the provisions of each of the enactments 
operate independently of one another having 
concurrent jurisdiction to entertain claim or 
compensation. In such a case, the option lies 
witii the worlcman to choose one or the other 
tribunal. It is of comrse undisputed that if 
the workman chooses a particular tribunal, 
it will not be open to him to choose the 
other tribunal under the Motor Vehicles Act. 
In the present case, the workman or the 
claimant ha^^ng chosen the tribunal rmder 
the Workmen’s Compensation Act, it is not 
open to the employer to ask him to choose a 
different tribunal, for, the choice lies with 
the claimant and not \vith the employer. The 
decision of the Punjab High Court in Ram 
Sarup V. Gurdev Singh, (1968) 1 Lab LJ 
80 = (1969 Lab IC 371), directly supports 
the contention of the respondent that the 
provisions of the Motor Vehicles Act do not 
exclude the jurisdiction of the tribunal under 
the Workmen’s Compensation Act. The learn- 
ed counsel for the petitioner placed reliance 
on a ruling of the Supreme Court reported 
in Damji v. Life Insurance Corporation of 
India, AIR 1966 SC 13^ wherein it was 
held that when the jurisdiction of the tribu- 
nal under Section 41 of the Life Insurance 
Corporation Act, which is a special enact- 
ment, was invoked, the provisions imder the 
Companies Act containing general provisions 
regarding winding up of companies, appoint- 
ment of liquidators and bar of suits or other 
legal proceedings except ivith the leave of 
the Court, etc., are not applicable. In the 
said case, reference was made to Section 41 
■of the Life Insurance Corporation Act which 
provides that no civil Court shall have juris- 
diction to entertain or adjudicate upon any 
matter which a tribunal is empowered to 
decide or determine under Section 15 of that 
Act. In view of the clear provisions of Sec- 
tion 41 of the Life Insurance Corporation 
Act barring the jurisdiction of Civil Courts, it 
svas held by the Supreme Court that the 
jurisdiction of the Company Court was ex- 
pressly excluded. I do not see how the peti- 
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doner can place any reliance upon this 
ruling. Though it w'as observed diat the 
proxTsions of the Life Insurance Corporation 
Act were in the nature of a special enact- 
ment creating a special tribunal, reliance was 
placed on the provisions of Section 41 of the 
Life Insurance Corporation Act barring the 
jurisdiction of the Company Court to enter- 
tain identical matters. But in the instant 
case. Section 110-F of the Motor Vehicles 
Act, as already pointed out, does not bar 
the jurisdiction of any other tribunal to 
decide claims as to compensation. 

3. It was ne.xt contended on behalf of the 
petitioner that if the claimant applies for 
compensation before the Tribunal under the 
Motor Vehicles Act, there is a provision for 
issuing notice to the insurer in which case, 
the employer can work out his rights against 
the insurer also in the same proceeding and 
that he would be deprived of such an oppor- 
tunity if the claim for compensation is not 
made before the tribunal imder the Motor 
Vehicles Act. In a case where there are turn 
tribunals having concurrent jurisdiction, the 
claimant who is in the position of a plaintiff 
is the dominus litis and has the right to 
choose his own forum and he cannot be 
compelled to choose a forum which would 
be convenient to the defendant, “^ou^ the 
application for compensation is filed under 
the Motor Vehicles Act, the employer’s 
remedy against the insurer under the con- 
tract of insurance is always available under 
the general law. I am not therefore inclined 
to accept this contention of the petitioner 
that the claimant should choose a particular 
forum which would be convenient to the 
opposite party. 

4. For the above reasons, this writ peti- 
tion fails and is dismissed with costs of the 
first respondent. Advocate’s fee Rs. 100. 

Petition dismissed. 
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(V 57 C 16) 

KUMARAYYA AND KONDDLAH, JJ. 

N. Raja PuIIaiah and others. Petitioners v. 
Dy. Commercial Tax Officer, Kumool and 
another. Respondents. 

Writ Petns. Nos. 619, 637, 7.29 and 732 of 
1964, D/-4-2-1969. 

Constitution of India, Article 226 — Dlegal 
assessment — Writ against — Best judgment 
^sessment smacking of arhitrariness — Held 
liable to be set aside — (Income Tax Act 
(1961), S. 144) — (Sales Tax — Madras 
General Sales Tax Act (9 of 1939), S. 9 (2) 
(b)). 

Assessment of taxes to the best of judg- 
ment has to rest on some relevant depend- 
able data and cannot be arbitrary. VTiere 
turnover of oil mill was assessed on basis of 
consumption of electricity and ex'en that 
test was conducted not in" that ver>' Tniil but 
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in other mills and the allowances for defects 
in mechanism, minor differences from rotary 
to rotary, quality of seeds and skill of the 
driver, were not made on actual proper check- 
ing or on reasonable calculative basis. 

Held that the data relied upon by the 
assessing authorities smacked of arbitrariness 
and the best judgment assessment was liable 
to be set aside. (Para 4) 

K. Venkataramaiah, for Petitioners (in all); 
Prl. Govt. Pleader, for Respondents. 

KUMARAYYA, J. : The common point for 
determination in all these writ petitions is 
whether the assessment made by the Deputy 
Commercial Tax Officer on the best judg- 
ment basis smacks of arbitrariness so that the 
assessment orders may be quashed. 

2. It would appear that in all these cases 
provisional assessments were made for the 
y'ear 1962-63 and the assessed amounts were 
also paid. At the time of final assessment, 
the Deputy Commercial Tax Officer,, on a 
perusal of the account books submitted 
before him, came to the conclusion that they 
were not in order and could not be safely 
acted upon. He gave his reasons therefor 
which, according to the respondents, are 
cogent and valid. The account-books being 
thus rejected, the only course left open to 
the taxing authority was to make assessment 
to the best of his judgment. Even this had 
to rest on some relevant dependable data 
and could not in law be arbitrary. The 
Deputy Commercial Tax Officer assessed the 
turnover on the basis of consumption of 
electricity. No test was conducted in that 
very mill to find out the rate of consump- 
tion of electricity for a definite quantity of 
seeds to be converted into oil. He rested his 
conclusion on the result of tests conducted 
in other mills. He determined the turnover 
on that basis and levied the tax thereon, of 
course, making allowances for defects in 
mechanism, minor diflferences from rotary to 
rotary, quality of seeds and skill of the 
driver. These allowances were not made on 
actual proper checking or on reasonable 
calculative basis. As the resultant turnover 
had inflated the tax figure enormously, the 
petitioners went up in appeal. Under the 

E revisions then in force the appeals could be 
eard and disposed of only on payment of 
the assessed tax. As the assessees were un- 
able to pay the same, their appeals were dis- 
missed for non-payment of taxes. Hence they 
came to this Court invoking writ jurisdic- 
tion. 

3. The main complaint of the petitioners 
is that the method adopted by the ta.xing 
officer cannot afford a sure or reasonable 
basis for determination of the turnover. The 
consumption of electricity' by', itself cannot 
form a reliable test for determining the yield 
of oil. The y'ield depends upon various fac- 
tors viz., the quality of the seed, the condi- 
tion of the machine, the skill of the driver, 
the soundness of electric equipment, etc. 
There may' be several other disturbing factors 
which affect the net vield of oil. Tire con- 


sumption of electricity itself is affected by 
various factors. That apart, results of the tests, 
carried on in other concerns or undertakings, 
which may not be similarly • circumstanced 
for various reasons, cannot form a reason- 
able basis for determining the yield of the' 
petitioners’ concerns. It is on these grounds 
that the assessments have been brought intO' 
question. 

4. To our mind there is force in the argu- 
ment advanced by Mr. Venkataramayya, 
learned counsel for the petitioners. There' is 
no strong or valid reason why the authority 
did not carry out the test in the rotaries of , 
the petitioners themselves. The fact that the 
meter is inconveniently placed is no ground ■ 
against carry'ing on the experiment. It isf 

E ointed out to us that in like cases the Tri- 
unal itself had set aside the assessments in 
view of the wide disparity in electricity' con- 
sumption from mill to mill for the required 
quantity' of oil yield. Be that what it may', 
it is plain, knowing it for certain, that the 
turnover depends on various factors and 
circumstances peculiar to the rotaries con- ' 
cerned, the taxing authority' rested their con- 1 
elusions on the tests carried in other rotaries. 
The basis furnished by tests conducted in 
otlier undertakings cannot be of much rele- 
vance for the purpose of these mills about 
which it cannot be said that they are simi- 
larly circumstanced in all respects. As the 
data relied upon by the assessing authorities, 
which is made the basis of best judgment 
assessment, thus smacks of arbitrariness, the ' 
best judgment assessment is liable to be set > 
aside. 

5, The orders are therefore quashed. It 
is however, open to the authorities to proceed 
afresh in accordance with law. 

6. In the result, these writ petitions are' 
allowed. There will be no order as to costs. 

Petitions allowed. 
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(V 57 C 17) 

SESHACHALAPATI AND S.YMBASIVA 
RAO, JJ. 

G. V. Krishna Rao and others. Petitioners 
v. The First Addl. Gift Tax Officer, Guntur, 
Respondent. 

Writ Petn. No. 26 of 1963, D/-26-2-196S 

(A) Constitution of India, Art. 246 and 
Sch. Vn — Legislative entries should not be 
interpreted in narrow, pedantic sense — En- 
tries comprehend ancillary and subsidiary 
matters. 

Entries in legislative lists should not bo- 
interpreted in a narrow and pedantic sense- 
and the language of tlie entries must be held 
to comprehend ancillary' and subsidiary 
matters. The power to enact incidental or 
ancillary legislation is included in the grant 
of a substantive power and follows without 
express provision tnerefor. (1894) AC 189 and- 
(1884) 10 AC 119 (129), Ref. (Para 6)' 
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(B) Constitution of India, Sell. VII, List I, 
Entry 97 and List II, Entry 49, Arts. 246, 
248 — Tax on land — Gift of land — Gift 
of land is taxable under Gift Tax Act 
(1958), S. 15 (3) — Subject matter of gift tax 
falls under Entry 97, List I and not under 
Entry 49, List II. AIR 1962 Mys 269, Dis- 
sented from. 

The object of Item 49, List II is the levy 
'.-of a tax on the ownership of property as 
such, while gift lax is a tax on a particular 
use of the property or the exercise of a 
single power subsidiary to ownership. The 
owner of a property may put it to several 
uses. A gift inter vivos is one of the several 
rights a person may have in a property. This 
form of tax attaches itself to a transfer' of 
properly while the tax envisaged in Entry 49, 
is incidental to the ownership irrespective of 
any use to which it may be put. And the 
source of power to enact gift tax must be 
sought in Article 248 read with Item 97 of 
List I of the Constitution. Parliament has 
exclusive power to make laws with respect 
to any suoject or matter which is not ex- 
pressly within the scope of the heads of 
ower enumerated in the lists. The gift tax 
oes not entrench upon the exclusive legis- 
lative power of the State legislature as indi- 
cated in Item 49 of List 11. The manifest 
object of the Gift Tax Act and its pith and 
substance is not to tax lands or buildings as 
such but to impose tax on gifts inter vivos. 
Tire scope of the gift tax, therefore is refer- 
able to Article 248 read with Item 97. AIR 
1962 Mys 269, Dissented; AIR 1962 Ker 97 
- and AIR 1963 Mad 419 and AIR 1965 Punj 
65 and AIR 1967, All 19, Rel. on. 

(Paras 6, 7, 8) 

(C) Hindu Law — Joint family — Father 
merging bis self-acquired property into joint 
family property — Such conversion amounts 
to transfer and diminution of rights of father 
and enlargement of rights of coparceners — 
AIR 1962 Mad 26 and 1967-66 ITR 169 
(Mad) and 1967-65 ITR 19 (Mys), Dissent- 
ed — Case law discussed. 

(Para 18) 

(D) Gift Tax Act (1958), Ss. 2 (x.\iv) (d), 
4 (d) — Hindu father merging his self-ac- 
quired property into joint family property 
— His rights being diminished the transac- 
tion is gift. 

By means of merging self-acquired pro- 
perty into joint family property a person is 
diminishing his rights to property and in- 
creasing the rights of others within the mean- 
ing of Section 2 (.xxiv) (d) and therefore the 
shares obtained by others in merged property 
fall within the meaning of the gift as defined 
in Section 2 (xii) and Section 4 (d) of the 
Act. (Para 22) 

(E) Transfer of Property Act (1882), Sec- 
's lion 123 — Registration Act (1908), S. 17 — 

Hindu father merging self-acquired property 
into joint family property — No formal regis- 
tered instrument necessary — (Hindu Law — 
Self-acquired property — Merger of, into 
joint family property — No registered instru- 
ment ncce.ssary). 


There is no provision under the Hindu Law 
that the conversion of separate property- 
into joint family property required a formal 
registered instrument. All that is required is- 
that there should be a clear intention on. 
the part of the member of the joint family 
to waive his separate rights in the properties, 
in question and to impress them with the- 
character of joint family properties. 

(Para 24) 

(F) Gift Tax Act (1958), Ss. 2 (xviii), 2. 
(xii), 2 (xxiv) and 4 (d) — ‘Terson” — Defini- 
tion is inclusive one — Coparceners taldng. 
share in self-acquired property of another 
coparcener which was merged in joint family 
property — Transfer in this case is to ‘per- 
son’ within definition of Gifts Tax Act. 

(Para 25)- 

(G) Gift Tax Act (1958), S. 2 (xxiv) (d) — 
“Transach'on” — Conversion of self-acquired 
property into joint family property — Con- 
version is “transaction”. 

The conversion of self-acquired property 
of the father into the joint family property 
means the abridgment of the father’s absolute- 
rights therein and the transferenee of right' 
in the property. Such a process would . tall 
within tne normal meaning of the expression- 
‘transaction’. (1949) 78 CLR 199 (Australia),. 
Dist; AIR 1968 Ker 190, Ref. (Para 26) 

(H) Gift Tax Act (1958), Ss. 29, 31 and 3. 
— Gift tax not recovered from donor — Re- 
covery from donees — Notice of demand — 
Essentials. 

Sec. 29 contemplates that normally the gift 
tax is payable by the donor. That is what the 
charging section — S. 3 — provides for. 
But where in the opinion of the Gift Tax 
Officer, the tax coulcl not be recovered from, 
the donor, who has died, it may be recover- 
ed from the donee. It also indicates that in 
such a situation if there are more donees 
than one, they are liable jointly and severally 
for the amount of the tax and further it is 
rovided that the amount of tax due from 
onee shall not e.xceed the value of the gift 
made to him as on the date of the gift. The- 
recourse to the donees can be had only when 
the Gift Tax Officer is of opinion that thu 
tax cannot be recovered from the donor. In 
coming to that opinion the Gift Tax Officer 
must not act arbitrarily. He should apply his- 
mind to all the relevant circumstances of 
the case to find out whether he can collect 
the money from the donor or not and only 
on coming to a conclusion that the money 
cannot be recovered from the donor, can he- 
start the proceedings for recovery of the tax 
against the donees. (Held that the demand 
under Section 31 issued to donees was in 
conformity' with S. 29). (Para 29)' 

(I) Gift Tax Act (1958), S. 30 — Priority 
of Government in respect of anears of tax 
— Government can proceed against immove- 
able properties gifted. 

The Government has a priority in respect 
of arrears of tax. The Engli.sh common law 
doctrine of the priority of Crown debts has 
been given judicial recognition in India prior 
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to 1950 and by virtue of Article 372 (1) of 
the Constitution, that doctrine continues to 
be in force. In seeking therefore, to realise 
the arrears of tax from the immoveable pro- 
perty comprised in the gift, the department 
is proceeding well within its rights. Gift tax 
is the first miarge on the property gifted. 

(Para 32) 

(J) Gift Tax Act (1958), Section 2 (iii) — 

“Assessee” — Definition is wide enough to 
include every person who is deemed to be a 
donee. (Para 35) 

(K) Constitution of India, Article 19 (1) (0 
— Gift Tax Act (1958), Ss. 22, 23, 24, 26, 
29 — Notice to donees to pay gift tax — 
Remedies available to contest the notice — 
Appeal is a creature of statute — Absence 
of prorision of appeal do not make proceed- 
ings invalid — Section 29 does not con- 
travene Article 19 (1) (f). AIR 1963 Cal 127 
Dissented from. 

By reason of the notice of demand issued 
under Section 31 read with Section 29 of the 
Act, the assessors are entitled to take advan- 
tage of the remedies prescribed under the 
Act. Under Section 22 (b) of the Act any 
erson objecting to the amount of gift tax 
etermined as payable by him imder the Act 
has a right of appeal to the Appellate Assis- 
tant Commissioner from the orders of the 
Gift Tax Officer. He has a further right of 
appeal to tire appellate tribunal under Sec- 
tion 23. There is also the right of applying 
to the Commissioner under Section ^ for 
revising the orders of his subordinates. Even- 
tually, there is also a right to ask for a re- 
ference to the High Court under Section 26 
of the Act. Further, the absence of a provi- 
sion for an appeal does not by itself consti- 
tute an infringement of property rights. An 
appeal does not rest upon an inherent right; 
but it is the creature or a statute. (1913) ILR 
40 Cal 21 (PC) and AIR 1959 SC 213, Rel. 
on. 

Therefore even on the assumption that 
there is no right of appeal expressly provid- 
ed for donee called upon to pay the tax, 
that circumstance by itself will not invali- 
date Section 29. AIR 1963 Cal 127, Dissent- 
ed from. (Paras 35, 36) 
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•come Tax Department, for Respondent. 

SESHACHALAPATI J. : This is a peti- 
tion under Article 226 of the Constitution of 
India for the issue of a writ of certiorari or 
-any other appropriate writ or order to quash 
the notice dated 30-11-1962 issued to the 
jpetitioners by the respondent, the Additional 
"Gift Tax Officer, Guntur. The Petitioners 1, 
2, 5 and 6 are the sons and Petitioners 3 
and 4, the daughters of late G. V. Srinivasa- 
■rao, who was a leading Advocate in Guntur. 
Sri Srinivasa Rao acquired considerable pro- 
perties. On 4-3-1958 Sri Srinivasa Rao gifted 
certain properties to his daughters, Peti- 
tioners 3 and 4 of the value of Rs. 10,000. 

; Ry an affidavit dated 26-3-1958, he declared 

■ his intention to treat his self-acquired pro- 
, perties referred to in the affidavit as proper- 
ties belonging to the family consisting of 
himself and his four sons. On 27-3-1958, he 
■effected a partition of the said properties 
between himself and his sons by a register- 
ed instrument, 

2. On information received of certain dis- 
positions by late Srinivasarao the gift tax 
■officer having appropriate jurisdiction, issued 
a notice under Section 13 (2) of the Gift Tax 
Act to late Srinivasa Rao to furnish a return 
for the assessment year 1959-60. With res- 
pect to that notice late Srinivasa Rao filed a 
return declaring only the gifts made by him 
to his daughters on 4-3-1958 and cash gift 
to his purohit. The properties referred to in 
the affidavit dated 26-3-1958 of late Srinivasa 
Rao were claimed as joint family properties 
which were already partitioned and therefore 
not liable for the gift tax. 

3. Sri Srinivasa Rao died on 9-1-1962. 
■On 31-10-1962 the First Addl. Gift Tax 
■Officer, Guntur passed an order under Sec- 
tion 15 (3) of tlie Act holding that the pro- 
perties gifted by Srinivasa Rao to his daugh- 
ters and Purohit on 4-3-1958 and the self- 
acquisitions converted into joint family pro- 
perties on 26-3-1958 and partitioned on 27-3- 
1958 less the 1/5 the share of Srinivasa Rao 
were liable to the payments of Gift Tax. He 
determined that the total value of the gifts 
were in the order of Rs. 2,16,915 and direct- 
■ed the payment of Rs. 15,629.50 -ps. as tax. 
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4, It would appear that the demand notice 
was served on the 2nd petitioner Sri Brahma- 
nandarao on 11-11-1962 who signed the ac- 
knowledgment for G. V. Srinivasa Rao. By 
a letter dated 19-11-1962, Mr. Brahmananda- 
rao informed the respondent that his father 
had died on 9-1-1962 and that he had made 
certain dispositions of properties that fell to 
his share in partition and therefore fresh 
demand may be made on the parties regard- 
ing the gift tax. The respondent thereupon 
raised a fresh demand on the donees on 
30-11-1962. On 6-12-1962, the 1st petitioner 
Sri G. V. Krishnarao ' informed the respon- 
dent that an appeal was being preferred to 
the Appellate Assistant Commissioner under 
Section 22 of the Gift Tax Act and that 
therefore the collection of the tax may be 
kept in abeyance till the disposal of the ap- 
peal. Similar letters were filed by the Peti- 
tioners 2, 4 and 6. On 29-12-1962, Sri G. V. 
Chelapatirao, the 5th petitioner, wrote to the 
respondent to let him know how much por- 
tion of the gift tax he had to pay on his 
share and suggesting that the gift tax pay- 
able may be dividea between aU the parties 
concerned and demands made and that he 
would pay liis portion of the tax before 
15-2-1963. On 9-1-1963, the respondent issu- 
ed notices to the petitioners and the Purohit 
after discussing the matter -with their Char- 
tered Accountant apportioning the tax pay- 
able between the parties and calling upon 
them to pay the proportionate tax on or 
before 10-2-1963. This writ petition was 
filed on 7-1-1963 and was admitted on 9-1- 
1963. In C. M. P. No. 235 of 1963 interim 
stay was directed against the operation of 
the notice dated 30-11-1962. 

5, In the course of a fuU and able argu- 
ment, Mr. y. G. Krishnamurthy, the learned 
counsel for the petitioners has raised seve- 
ral contentions. The first contention is that 
the Gift Tax Act so far as it deals with taxes 
on lands and buildings falls ■within the scope 
of item 49 of State List (List II) to Schedule 
VII to the Constitution and that Parliament 
has no legislative competence to enact a 
law providing for the taxation of gifts on 
lands and buildings. In support of this con- 
tention, reliance was placed on the decision 
of the Mysore High Court, In D. H. Naza- 
reth v. 2nd Gift Tax Officer, 1962-45 ITR 
194= (AIR 1962 Mys 269). In that case 
the learned Judges held that the power con- 
ferred on the State Legislature by entry 49 
of list II of the Vllth schedule to the Con- 
stitution to make laws with respect to taxes 
on lands and buildings includes the power to 
tax gifts of lands and buildings and there- 
fore within the exclusive power of the State 
Legislature. The Gift Tax Act, 1958 in so 
far as it puiports to provide for taxes on 
lands and buildings was held to be ultra 
vires the pow'ers of Parliament. The learned 
Judges in the above case proceeded on the 
footing that an entry in tlie lists to the \TIth 
Schedule to the Constitution should be 
given its widest possible amplitude and that 
the aforesaid principle refers not only to 
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the general items but also to entries relating 
to taxation. It was observed that the resi- 
duary entry 97 in list I should not ordinari- 
ly be invoked and should be invoked only 
as a last resort and that the power to tax 
property necessarily includes the power to 
tax a right or incidence of ownership. 

6. It is a well-settled principle that the 
entries in the legislative lists should not be 
interpreted in a narrow and pedantic sense 
and that the language of the entries must be 
held to comprehend ancillary and subsi- 
diary matters. The power to enact incidental 
or ancillary legislation is included in the 
grant of a substantive power and follows 
witliout express provision therefor, (vide 
Attorney General of Ontario v. Attorney 
General for Dominion of Canada, ■ 1894 AC 
189 and Small v. Smith, (1884) 10 AC 119 
at p. 129). Even construing the entries libe- 
rally it cannot be said that the tax on gitts 
is comprehended by entry 49 of the State 
hst. In Sesharatnam v. Gift Tax Officer, 1960 
(1) Andh WR 153 = (AIR 1960 Andh Pra 
115), a Bench of this Court consisting of 
Chandra Reddy, Chief Justice and Ansari, 
J., after a close and detailed examination of 
tire relevant heads of enumerated powers in 
the lists in the context of decided cases ob- 
served thus: — 

”We find it difficult to import transfer and 
alienation of agricultural land into “lands” 
in entry 49. The latter item concerns itself 
with an altogether different head of litiga- 
tion diat is tax on the ownership of pro- 
perly. The object of this item is tire levy of 
a tax on the ownership of property as such 
while gift tax is a tax on a particular use of 
the property or the exercise of a single 
power subsidiary to ownership. The owner 
of a property may put it to several uses. A 
gift inter vivos is one of tire several rights 
a person may have in a property. This form 
of tax attaches itself to a transfer of pro- 
perty while tire tax envisaged in entry 49 
is incidental to tire ownership irrespective 
of any use to which it may be put." 

We are in respectful agreement with 
this 'view. 

7. If, therefore, the Gift Tax is not com- 
prehended within tire scope and ambit of 
item 49 of List II of the VII Schedule to 
tire Consdtution, the source of power must 
be sought in Ardcle 248 read witli item 97 
of List I of tire Constitution. In this connec- 
tion, it is necessary to bear in mind the fol- 
lowing observations of Venkatarama Ayyar, 
J. speaking for the majority opinion of the 
Supreme Court in Sundararamier and Co. 
V. Slate of Andhra Pradesh, 1958 SCJ 459 
at p. 488. = (AIR 1958 SC 468 at p. 494) : 

“The above analysis — and it is not exhaus- 
tive of the Entries in the lists — leads to 
tire inference that taxation is not intended 
to be comprised in tire main sirbject in which 
it might on an extended construction be 
regarded as included but is treated as a dis- 
tinct matter for purposes of legislative com- 
petence. And this distinction is also mairi- 


fest in the language of Article 248 Clauses- 
(1) and (2) and of Entry 97 in List I of the: 
Constitution. 

Article 248 is in these terms: 

“248 (1) : — Parliament has e.xclusive- 
power to make any law with respect to any 
matter not enumerated in the concurrent list 
or State list. 

(2) Such pov/er shall include the power of 
making any daw imposing a tax not mention- 7 
ed in either of those lists.” 

Item 97 is in these terms : — 

“Any otlrer matter not enumerated in 
List II or List III including any tax not men- 
tioned in either of those usts.” 

8. Having regard to the pattern of the 
Indian Constitution it requires, no demon- 
stration that Parliament has exclusive power 
to make laws vrith respect to any subject or 
matter which is not expressly witliin the 
scope of the heads of power enumerated in 
the lists. We are of opinion that the gift tax 
does not entrench upon the exclusive legis- 
lative power of the State Legislature as indi- 
cated in item 49 of list II. The manifest ob- 
ject of the Gift Tax Act and its pith and 
substance is not to tax lands or buildings as 
such but to impose tax on gifts inter vivos. 
The scope of tlie gift tax, therefore is refer- 
able to Article 248 read with item 97. 

9. In M. T. Joseph v. Gift Tax Officer, 
1962-45 ITR 66 = (AIR 1962 Ker 97) a- 
Bench of the Kerala High Court has held- 
that inasmuch as the levy of tax on gifts of 
agricultural lands is not expressly provided 
for either in the State List or in me Con- ' 
current lists, the Act necessarily falls under 
and is referable to the residuarj' power 
vested in Parliament under clause (2) of Arti- 
cle 248 read with item 97 of the Union list. 

In Dandapani v. Additional Gift Tax Officer, 
Cuddalore, 1963-2 Mad LJ 192 = (AIR mS’ 
Mad 419), the Madras High Court has 
taken a similar view that tlie Gift Tax Act 
falls within the legislative competence of 
Parhament under item 97 of List I read with 
Article 248(1) of the Constitution. To the 
same effect are tlie conclusions of die Punjab 
High Court in Mst. Gaindi v. Union of 
India, (1964) 54 ITR 632= (AIR 1965 Punj 
65). In Shamsunder Choudhari v. Gift Tax' 
Officer Allahabad, (1967) 66 ITR 74 = (AIR' 
1967 All 19) a Bench of the Allahabad High 
Court has also taken the same view. 

10. In tlie light of such preponderance 
of judicial authority we are unable witb- 
respect, to follow the decision of the Mysore 
High Court so strenuously pressed upon our 
atlenrion by Mr. Krishna Murthv. We hold 
that the objecUon as to legislative com- 
petence of Parliament for enacting tlie Gift 
Tax Act is not correct and must be rejected. 

11. The next contention strenuouslv pres- 
sed upon us by the pedtioner’s Jearned 
counsel is that the properties obtained by 
the petitioners 1, 2, 5 and 6 are not gifts 
witliin the meaning of Section 2 (xii) of' lh& 

Gift Tax Act as tlicre is no. transfer of pro- 
perty' within the meaning of Section 2 (.vxiv). 

The word ‘Gift’ is defined as follows : — 
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“gift” means the transfer by one person 
to another of any existing moveable or im- 
moveable property made voluntarily and 
without consideration in money or money s 
worth, and includes the transfer of any pro- 
perty deemed to be gift under Section 4. 
The word ‘transfer of property is defined 
as follows — ' 

“‘Transfer of property’ means any disposi- 
tion, conveyance, assignment, settlement, 
delivery, payment or other alienation of pro- 
perty and, without limiting the generality 
of the foregoing includes — 

(a) the creation of a trust in property; 

(b) the grant or . creation of any lease, 
mortgage diarge, easement, licence, power, 
partnership or interest in property; 

(c) The exercise of a power of appoint- 
ment of property vested in any person, not 
the owner of the property to determine its 
disposition in favour of any person other 
than the donee of the power; 

(d) any transaction entered into by any 
erson with intent thereby to diminish 
irectly or indirectly the value of his own 

property and to increase the value of the 
property of any other person;” 

12. The learned counsel has contended 
that these provisions should be construed 
in the context of the relevant principles of 
Hindu Law and he has relied on a passage 
in the judgment of the Supreme Court in 
Commissioner of Income-tax, Madras v. 
Bagyalaksmi and Co., Udamalpet 1965-55 
ITR 660 = (AIR 1965 SC 1708) where 
Subba Rao J. (as be then was) observed : 

“Except where there is a specific provi- 
sion of the Income Tax Act which derogates 
from any other statutory law or personal 
law, the provision will have to be consider- 
ed in the light of the relevant branches of 
law.” 

13. We are of opinion that the Gift Tax 
Act is a self-contained enactment and the 
definitions of gift and transfer of property 
are exhaustive in their scope and the two 
statutory definitions have to be construed 
strictly without importing any conceptions 
not strictly derivable from the expressions 
employed. 

14. The learned counsel has however 
strongly pressed upon our attention a deci- 
sion of the Madras High Court in M. K. 
Stremann v. Commissioner of Income Tax, 
Madras, (1961) 41 ITR 297 at page 310 = 
(AIR 1962 Mad 26 at p. 30). In that case 
a question arose as to whether, when a 
father merged the self-accmisitions with 
his ancestral property and effected a parti- 
tion, there was a transfer of assets within 
the meaning of Section 16 (3) (a) (iv) of 

•the Income Tax Act. The learned Judges 
' held diat neither in the merger of the self- 
acquired properties nor in the subsequent 
partition was there any transfer of assets 
direct or indirect witliin the meaning of 
Section 16 (3) (a) (iv). The following 

passage in the judgrnent of the learned 
Judges may be usefully extracted : — - 


“Severance in status with the resulting 
change in the nature of the_ ownership of 
the property is one of the incidents of a 
coparcenary. The property held by the 
coparcenary vests in the separated 
members as tenants-in-common after the 
severance in status. That result can be 
brought about by the unilateral exercise of 
the volition of the separating member or 
members of the family. At that point of 
time the property which had up to then 
been impressed with the character of joint 
family or coparcenary property, becomes im- 
pressed with the character of property held 
in severalty by the tenants-in-common. The 
change does not itself constitute a transfer. 
Nor even does it result from any transfer 
of assets. 

Similarly when the separate property of 
a coparcener ceases to be his separate pro- 
perty and becomes impressed with the 
character of coparcenary property there is 
no transfer of that property from the 
coparcener to the coparcenery. It be- 
comes joint family property because the 
coparcener, who owned it up to then as 
his separate prope:^, has by the exercise 
of his volition impressed it with the 
character of joint family or coparcenery 
property, to be held by him thereafter along 
with the other members of the joint family. 
It is by his unilateral action that the pro- 
perty has become joint family property. 

Coparcenary property ceasing to be 
joint family property of the coparceners on 
a division in status between them and be- 
coming thereafter the property held in 
severalty by the divided members, and the 
property of a coparcener ceasing to be 
his and becoming the property of the 
coparcenary of which he continues to be 
a member, are both incidents of a copar- 
cenary governed by the Mitakshara School. 
Either can be brought about by the Uni- 
lateral action of the coparcener concerned. 
Neither transaction amounts to a transfer 
of property from one juristic entity to 
another. A transfer is essentially a con- 
tract, a bilateral transaction. The transac- 
tion by which a property ceases to be the 
property of a coparcener and becomes im- 
pressed with the character of copar- 
cenary property does not itself amount to 
a transfer. No transfer need precede the 
change. No transfer ensues either”. 

15. So far as the partition of the joint 
family property is concerned it is clear that 
there is no transfer as such. In a Hindu 
family governed by the Mitakshara School 
so long as it remains joint and undivided, 
there is joint ownership and no particular 
member of the family can predicate that he 
has any definite or ascertained share. When 
there is a partition between members of 
such family, there is a severance in status 
accompanied by a definition and ascertain- 
ment of shares of the respective members. 
The word “Vibhaga” which is used in the 
Mitakshara and which is generally translated 
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as partition, is nothing more than the adjust- 
ment of diverse rights regarding the whole, 
by distributing them in particular portions 
or the aggregate. In Mst. Girja Bai v. Sada- 
shiv Dhundhaj, 43 Ind App 151 at p. 159 = 
(AIR 1916 PC 104 at p. 107), the Privy 
Council cited with approval Sarkar’s transla- 
tion of a passage in Viromitrodaya to the 
effect that “for partition is made of that in 
which proprietar}' right has aheady arisen, 
consequently partition cannot properly be set 
forth as a means of proprietary right. Indeed 
what is effected by partition is only the 
adjustment of the proprietary right into speci- 
fic shares”. When a member of a family 
obtains on partition property in which he 
had aheady a proprietary right it cannot be 
said that there is a transfer. With respect 
we agree with the learned Judges of the 
Madras High Court tliat partition as such 
does not involve a transfer of any property 
or right to or interest therein. 

16. In this case, however, it must be 
remembered that a day prior to the partition, 
Srinivasarao had declared his intention to 
convert the self-acquired property into joint 
family property by means of an affidavit in 
these terms : 

I, Govindaraju Venkata Srinivasa Rao, son 
of Venkata Krishnarya Garu, Brahmin Aged 
84 years, retired Advocate, resident of Arun- 
dalpet Guntur do hereby solemnly affirm 
ana state as follows : 

1. The properties I now own and possess 
are (a) my dwelling house known as Datta- 
treya vilas, situated in 4th fine, Arundalpet 
Guntur, (b) 24 terraced shop rooms in Sri- 
nivasa Buildings situated between 2nd and 
3rd road lines, Arundalpet Guntur, (c) Ac 14- 
72 Cents of Seri Wet land in Zampani Vil- 
lage, Tenah Taluk (d) Rs. 7,505 cash. 

2. All these properties are my self-acquisi- 
tions. 

3. In view of the facts that I am an old 
man aged 84 years and that my 4 sons are 
all elderly persons each having a number of 
children, I have decided to treat the pro- 
perties mentioned in Para. 1 above as pro- 
perties belonging to the joint family consist- 
ing of myself and my four sons, and am 
accordingly treating them as joint family 
properties from tliis moment onwards. 

4. In exercise of my inherent right to do 
so, I hereby declare that my properties men- 
tioned in Para. 1 above are the joint family 
properties of myself and my sons. 

The question is whetlier in converting admit- 
tedly the self-acquired properties into joint 
familv properties there is not a transfer and 
therefore a gift within the meaning of the 
relevant definitions of the Gift Tax Act. Mr. 
Krishnamurthv contended that, when a fatlier 
governed by the Mitalcshara converts his self- 
acquired property into joint family property 
of himself and his sons, there is no transfer 
as the sons have a riglit by birth in their 
father’s self-acquired property. It is true tliat 
the son’s interest even in their father s ^self- 
acquired property is ‘Aprathibandhadaya’ but 


whether or not tire conversion of self-acquir- 
ed property into joint family property 
amounts to a transfer of right to property wiU 
have to be viewed in the context of the 
father’s powers in relation to his self-acquir- 
ed properties. 

17. In Viravan Chettiar v. Srinivasa 
Chariar, ILR 44 Mad 499 = (AIR 1921 Mad 
168) (FB) a Full Bench of the Madras High 
Court, dissenting from the decision in Mana 
Tawker v. Ramchandra Tawker, (1909) ILR 
32 Mad 377, held that an undivided Hindu 
son acquires the self-acquired properties of 
his deceased father by inheritance and not hy 
survivorship. Kumaraswami Sastri, J. observ- 
ed thus : 

“It is difficult to see how there can be any 
coparcenary between the father and the 
sons as regards self-acquired property 
over which the sons have no legm 
claim or enforceable rights. Coparcenary and 
survivorship imply the existence of co-owner- 
ship and of rights of partition enforceable at 
law, and a mere moral injunction can hardly 
be the foundation of a legal right. As 
observed by tlie Privy Council in Sartaj 
Kuari V. Deoraj Kuari, (1888) ILR 10 
All 272 (PC), the property in the paternal or 
ancestral estate acquired by birth under the 
Mitakshara law is so connected with a right 
to partition that it does not exist where there 
is no right to it. A contention was raised 
during the course of the argument before the 
Privy Council in Raja Chelikani Venkata- 
ramanayyamma v. R. C. Venkayj'amma Garu, 
(1902) 12 Mad LT 299 (PC), that sons ac- 
quire a right by birth in the father’s self- 
acquired property. Lord MacNaghten stated 
that he did not quite understand what that 
right was and observed : 

‘He is his father’s son, and if his father 
does not dispose of it, it will come to him 
but is it anything more tlran a spesf’ 

So far as a father’s self-acquisitions are con- 
cerned the son, though undivided has only 
a spes successionis and he stands in relation 
to that property in tlie same position as an 
heir under Hindu law. The very essence of 
the distinction between apratibandha and 
sapratibandhadaya is the existence of an 
interest in tlie son in respect of properties 
got by his fatlier”. 

18. Though tlie son of a Hindu father 
governed by the Mitakshara School may 
have a right by birth even in the self-acquir- 
ed properties of the father, it is settled law 
that that right such as it is, is subject to the 
plenary control and power of the father. In 
Balwant Singh v. Rani Kishori, (1898) ILR 
20 All 267 (PC), the Privy Council, after a 
close e.xamination of the relevant passages in 
the Mitakshara which obviously were incon- 
sistent with one another, held that a father 
governed by the Mitakshara School, even 
though he is a member of an undivided 
family, can c.xercisc full power of disposition, 
at his own discretion of the properties which 
he has himself acquired as distinguished from 
ancestral properties. In Arunachala Mudaliar 
V. Muruganatha Mudaliar, 1953 SCJ 707 ==■ 
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(AIR- 1953 SC 495), the Supreme Court re- 
ferred to the two contradictory passages in 
the Mitakshara. Placitum 27, Chapter I Sec- 
tion 1 of Mitakshara would seem to suggest 
^at, though a person has himself acquired 
immovable or other properties, he can- 
not make a gift or sell them without conven- 
ing all the sons, as it is the religious duty of 
a man not to leave his family without means 
of support. Their Lordships observed that 
quite at variance with this precept suggest- 
ing a limited right of tlie father in respect 
of disposition of his self-acquired property, 
there were other texts in the commentary 
which deny any right of interference by the 
sons with the father’s power of alienation 
over his self-acquired property. Summing up 
the position, their Lordships ol.iserved thus : 

“Clearly the latter passages are in flat 
contradiction with the previous ones and in 
an early Calcutta case, Muddun Copal v. 
Ram Buksh, (1863) 6 Suth WR 71, a recon- 
ciliation was attempted at by taking the view 
that the right of the sons in the self-acquir- 
ed property of their father was an imperfect 
right incapable of being enforced at law. The 
question came pointedly for consideration 
before the Judicial Committee in the case of 
(1898) ILR 20 All 267 (PC) and Lord Hob- 
house, who delivered the judgment of the 
Board, observed in course of his judgment 
that in the text-books and commentaries on 
Hindu Law, religious and moral considera- 
tions are often mingled with rules of positive 
law. It was held that the passages in Chap- 
ter I, Section 1, Verse 27 of Mitakshara con- 
tained only moral or religious precepts while 
those in Section 5 Verses 9 and 10 embodied 
rules of positive law. The latter consequently 
would override the former. It was held, 
therefore, that the father of a joint Hindu 
family governed by Mitakshara law has full 
and uncontrolled powers of disposition over 
his self-acquired immoveable property and 
his male issue could not interfere with these 
rights in any way. This statement of the law 
has never been challenged since then and it 
has been held by the various High Courts 
in India, and in our opinion, rightly, that 
Mitakshara father is not only competent to 
sell his self-acquired immoveable property to 
a stranger without the concmrence of his 
sons, but he can make a gift of such property 
to one of Iris ovsm sons to the detriment of 
another; and he can make even an unequal 
distribution amongst his heirs.” 

From these authorities, it is clear that the 
father has a plenary dominion over his self- 
acquired properties. He can dispose of them 
by transfers inter vivos, such as sale or gift, 
or he can dispose them of by testamentary 
devise. His powers are, therefore unrestrict- 
ed. The sons have no power to intervene in 
the full enjoyment of the father in his self- 
acquired properties or seek the interdiction 
of his dispositions thereof. It follows there- 
fore, that the sons have no right in praesenti 
in the self-acquired properties of their father 
though, on his death intestate the properties 


may devolve upon them as unobstructed 
heritage. 

18-A. It is in the context of the afore- 
said legal position that the conversion of the 
self-acquired propert>^ into joint family pro- 
perty has to be viewed. It cannot be said 
that in such a process a transfer of right is 
not involved. We are, therefore, unable to 
agree with the view of the Madras High 
Coiut in M. K. Stremann v. Commissioner of 
Income Tax, Madras, (1961) 41 ITR 297 .= 
(AIR 1962 Mad 26), that there is no element 
of transfer in the merging of the self-acquir- 
ed property with the joint family property. 
Nor are we able to agree with the reason- 
ing of the Madras High Court in M. P. K. 
Kandaswami Chettiar v. Commissioner of Agri- 
cultural Income Tax, (1967) 66 ITR 169 
(Mad). It must be remembered that 

these cases arose under Income- 
tax Act as to whether or not a mer- 
ger of the self-acquired property with 

joint family property and a subsequent parti- 
tion thereof would attract the provisions of 
Section 16 (3) (a) (iv). In those decisions, 
the question was whether a partition of the 
joint family properties came vrithin the scope 
of Section 16 (3) (a) (iv). The effect of con- 
version of self-acquired property into joint 
family property did not directly fall to be 
decided, though that question was also dealt 
with. Further in the Income Tax Act there 
are no provisions analogous to Section 2 
(xii) or 2 (xxiv) or Section 4 (d) with which 
we are concerned in this case. Even so, the 
High Court of Gujarat in Keshavlal Lallu- 
bhai v. Commissioner of Income Tax, Guja- 
rat, (1962) 44 ITR 266 = (AIR 1962 Guj 6), 
held as follows : 

“We are inclined to accept the view mrged 
before us by the learned Advocate General 
that by reason of operation of law a trans- 
fer of property takes place when a member 
of a joint family throws his separate property 
into the hotchpot of the joint family. The 
real question which we have to consider is 
whether there has been a transfer of assets 
directly or indirectly by the assessee to his 
wife and minor son. The assessee, while 
throwing the property into the hotchpot, has 
effected a change of ownership of the pro- 
perty. The same may be saia to be trans- 
ferred from the assessee, the individual, to 
the Hindu Undivided family.” 

The decision of the Madras High Court in 
(1961) 41 ITR 297 = (AIR 1962 Mad 26) 
and the decision of the Gujarat High Court 
in (1962) 44 ITR 266 = (AIR 1962 Guj 6), 
were taken in appeal to the Supreme Court 
(vide Commissioner of Income Tax, Madras 
v. M. K. Stremann, (1965) .56 ITR 63 = 
(AIR 1965 SC 1494) and Commissioner of 
Income Ta.\', Gujarat v. Keshavlal Lallubhai 
Patel (1965) 55 ITR 637 = (AIR 1965 SC 
866)). Their Lordships of the Supreme Court 
affirmed the decisions of the two High 
Courts. In (1965) 55 ITR 637 = (aIR 1965 
SC 866), Silcri J., speaking for the Court 
obsen'ed ; 
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“There is some difference of opinion whe- 
ther act of throwing self-acquirea property 
into the hotchpot is a transfer or not. We 
need not settle this controversy in this case. 
Let us assume that it is. But is a partition 
of Joint Hindu family property a transfer in 
the strict sense? We are of the opinion that 
it is not”. 

The aforesaid decisions do not lend support 
to the contention of Mr. Krishna Murthy 
that, when a father converts his self-acquired 
propertv into the joint family property, there 
is no element of transfer. We are of opinion 
that, in tlie process of converting the self- 
acquired property into joint family property, 
there is an mement of transfer of rights to 
property. It also involves the diminution of 
the fathers right and the conferment and 
enlargement of rights to others. 

19. Mr. T. Anantababu, tlie learned 
counsel for the department has cited before 
us a decision of this Court in Commissioner 
of Gifts Tax Andhra Pradesh, Hyderabad v. 
Satyanarayana Murthy, (1965) I Andh WR 
69 = (AIR 1965 Andh Pra 95). The facts 
in that case are almost identical with the 
facts of the present case. In that case a 
leading lawyer of NeUore who acquired pro- 
perties, made a declaration on 1st of May 
1957. of his intention to convert aU the pro- 
perties owned by him into joint family pro- 
perties to be held by him and by his five 
undivided sons, each of them having l/6th 
share. The question arose whether the decla- 
ration by the father -converting his self-ac- 
quired properties into joint family properties 
amounted to a transfer so as to at&act the 
provisions of the Gift Tax Act. On a close 
scrutiny of tlie authorities bearing on the 
question Chandra Reddy, Chief Justice, held 
that such a transaction would fall within the 
ambit of clause (d) of Section 2 (xxiv). The 
learned Cliief Justice observed thus : 

“This definition is of wider import than 
that contained in the Transfer of Property 
Act. The only requirement of this clause is 
that, the transaction which seeks to accom- 
plish certain results should have the effect of 
diminishing directly or indirectly the value 
of his own property and to enhance the 
value of the property of any other person. 
Inconstestably, by the declaration made by 
Sri Malakondaiah, by the conversion of his 
self-acquired properties into joint familv pro- 
perties there was a decrease in the value of 
the property of Shri Malakondaiah and it 
enhanced the value of the property of the 
joint family. That joint Hindu family answers 
the description of any other person is seen 
by clause (xviii) of Section _ 2 which _ says 
that a person includes a Hindu _ undivided 
family or a company or an association or a 
body of individuals or persons wheffier in- 
corporated or not. Since tlie conversion in 
this case has the effect of diminishing _ ffie 
value of the declarants property and raising 
the value of the property of joint Hindu 
family, it falls within the purview of cl. (d). 
The transfer contemplated by this clause is 


a transfer as a result of which the income ac- 
crues to the joint family from the properties, 
the subject-matter of the declaration. There 
can be little doubt that by this transaction 
the owmer of the property has divested him- 
self of it and vested it completely in the 
joint Hindu family. He has thus effected a 
change of ownership of the propeIty^ If it 
is a transfer of property wthin. tlie terms of 
clause ixxiv) (d) it is a gift as emdsaged in 
clause (xii) and Section 4 (a).” 

(4 (a) is presumably a misprint for 4 (d).) 

20. This case dii-ectly deals ivith me 
question we have to determine and we are 
in respectful agreement with the conclusion 
of tlie Chief Justice. 

21. A decision of the Mysore High Court 
in Smt. Laxmibai Narayana Rao v. Commis- 
sioner of Gift Tax, (1967) 65 ITR 19 (Mys), 
has been relied upon by the learned counsel 
for the petitioners where the learned Judges 
took the view that even where a father 
blends his self-acquired property with joint 
family properties, it would be an act of ‘pitru 
prasada' and that there was no creation of 
any new right in the son or transference of 
a new right by the father to the son. The 
learned Judges dissented from the view of 
this High Court in 1965-1 Andh WR 69 = 
(AIR 1965 Andh Pra 95). With great res- 
pect, we are unable to agree with the view 
of the Mysore High Court in the decision 
aforesaid. 

22. We are, therefore, of opinion that by 
means of his declaration contained in the 
affidavit dated 26-3-1958 late Srinivasa Rao 
was diminishing his rights to property and 
increasing the rights of others within the 
meaning of Section 2 (xxiv) (d) and therefore 
would fall within the meaning of the gift as 
defined in Section 2 (xii) and Section 4 (d) 
of the Act. 

23. It is then contended that even tliough 
the conversion of self-acquired property into 
joint family property is a transfer within the 
meaning of Section 2 (xxiv) (d) and Sec- 
tion 4 (d) inasmuch as there is no instru- 
ment duly stamped and registered it is not 
a valid gift in law. Section 123 of the Trans- 
fer of Property Act requires that for the pur- 
pose of making a gift of immoveable pro- 
perty, the transfer must be effected by regis- 
tered instrument signed by or on behalf of 
tlie donor and attested, by at least two \vit- 
nesses. There is no such limitation or condi- 
tion imposed upon tlie gift as defined in Sec- 
tion 2 (xii) or 2 (xxiv) of the Gift Tax Act. 
In construing the terms of ‘gift’ and ‘trans- 
fer’ one should look into the provisions of 
this Act only. There is no warrant for the 
importation of considerab'ons arising from 
the definition of gift or transfer in the Trans- 
fer of Property Act. The definitions of gift 
and transfer in the Gift Tax Act, are exhaus- 
tive and it is those terms that we should 
look into. 

24. In this connection we may observe 
that tliere is no provision under the Hindu 
law tliat tlie conversion of separate property 
into joint family propeity’ requires a formal 
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registered instrument. All that is required is 
that there should be a clear intention on the 
part of the member, of the joint family to 
waive his separate rights in the properties in 
question and to impress them with the 
character of joint family properties. 

25. It is next contended that the transfer 
in the instant case is not to a person re- 
ferred to in Sections 2 (xii), 2 (xxi\^ and 4 (d). 
"We are unable to assent to this contention. 
The word ‘person’ is defined in clause (xviii) 
'of Section 2 as follows : 

“ ‘Person’ includes a Hindu undivided 
Ifamily or a company or an association or a 
'body of individuals or persons whether in- 
corporated or not.” 

The definition is an inclusive one and will 
certainly take in the transferees in the instant 
■case. 

; 26. It is contended that where a co- 
parcener of a Hindu joint family converts his 
self-acquisitions into joint family property he 
<Joes not enter into any transaction within 
the meaning of Section 2 (xxiv) (d). The 
argument is that the expression any transac- 
tion entered into postulates a bilateral act 
and inasmuch as the conversion of self-ac- 
quired property into joint family property is 
wholly a unilateral act, such a conversion 
would not be a transaction. In support of 
this contention, reference has been made to 
a decision of the Kerala High Court in P. K. 
Subrahmania Iyer v. Commissioner of Gift 
Tax, Kerala, (1968) 67 ITR (SN) 86 = (AIR 
1968 Ker 190) and to Grimwade v. 
Federal Commissioner of Taxation, (1949) 78 
GIR 199. The word “transaction" is not 
used either in Section 2 (xii) or Section 4 (d). 
The word ‘transaction’ must be given its 
ordinary grammatical meaning. In the Oxford 
Dictionary Volume XI at page 251, ‘transac- 
tion’ is defined as meaning ‘the action of 
passing or making over a thing from one 
person to another, transference, and 
the action of dealing with or 
handling a subject; treatment.” The conver- 
sion of self-acquired property of the father 
into the joint family property means the 
abridgment of the father’s absolute rights 
therein and the transference of right in the 
property to sons who had no such right in 
praesenti. In our opinion, such a process would 
fall within the normal meaning of the ex- 
pression ‘transaction’. The Australian case re- 
ferred to above is not of much assistance 
as the question there was whetlier, on the 
facts of that case, there was an intention on 
the part of the so-called donor, to dispose 
of his property by mfts. It was held, that as 
"the formation of a holding company though 
amounting to a transaction on the part of 
the donor had no connection between the 
-donor and the donee or any of the donees, 
■it was held to be not a gift within the mean- 
-ing of Section 4 (f) of the Gift Duty Assess- 
ment Act, 1941-42. 

27. The next contention of the learned 
■counsel is that, in any event, the petitioners 
are not the persons hable to pay the gift tax 


within the meaning of Section 31 of the Act 
and that they were not given any notice of 
such proceedings before raising the demand. 
It is contended that the demand now made 
on the donees is not in conformity with Sec- 
tion 29 of the Act. It is also contended that 
Section 29 of the Act in so far as it autho- 
rises the recovery of the gift tax from’ the 
donee, is violative of Article 19 (1) (f) of 
the Constitution and therefore unconstitu- 
tional. Sections 29 and 31 are as follows : 

“29. Gift tax by whom payable: Subject to 
the provisions of this Act, gift tax shall be 
payable by the donor. But when in the 
opinion of the Gift Tax Officer the tax can- 
not be recovered from the donor, it may bo 
recovered from the donee : 

Provided that where the donees are more 
than one, they shall be jointly and severally 
liable for the amount of tax determined to 
be payable by the donor : 

Provided further tliat the amount of tax 
which may be recovered from each donee 
shall not exceed the value of the gift made 
to him as on the date of tlie gift.^’ 

“31. Notice of demand: When any tax, 
interest, penalty, fine or any other sum is 
payable in consequence of any order passed 
under this Act, the Gift Tax Officer shaU 
serve upon the assessee a notice of demand 
in the prescribed form specifying the sum 
so payable.” 

28. In this case, originally G. V. Srinivasa 
Rao filed a return of gift on 7-7-1959 declar- 
ing his gifts valued at only Rs. 11,225. Dur- 
ing the course of the enquiry a claim was 
made that the transfer of his property to the 
Hindu undivided family did not amount to 
a gift. At the enquiry the assessee was re- 
presented by a chartered Accountant and 
the respondent completed the assessment on 
31-10-1962. A sum of Rs. 15,629-80 P. was 
directed to be payable as tax before 5-12- 
1962. Tire demand^ notice was acknowledged 
by tire second petitioner, Brahmananda Rao, 
who signed for G. V. Srinivasa Rao. By that 
time, Srinivasa Rao was dead. On 19-11-1962 
the second petitioner wrote to the respon- 
dent a letter stating that his father died on 
9-1-1962 and that fresh demands on the 
donees in respect of the gift tax may be 
made. Accordingly the respondent raised 
fresh demands on the donees on 30-11-1962. 
The first petitioner Krishna Rao, wrote to 
the respondent acknowledging the notice of 
demand and stating that they were filing an 
appeal to the Appellate Assistant Commis- 
sioner under Section 22 of the Gift Tax Act 
and asking in the meanwhile that the collec- 
tion pf the tax may be kept in abeyance. On 
29-1^1962, Chalapatirao, the 5th petitioner 
wrote to the respondent stating that it will 
not be difficult for the respondent to divide 
the tax payable and demand the same 
separately from all the parties concerned and 
that he may be informed as to what portion 
of the tax he has to pay. He further stated 
tliat he will pay his portion of the tax on or 
before 15-2-1963 and prayed for time till 
then. By an order dated 9-1-1963, the res- 
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pendent apportioned the tax payable be- 
tween the Petitioners 1 to 6 in this petition 
and two others specifying the amount due 
from each one or them and directing them 
to pay their proportionate tax specified on or 
before 10-2-1963. 

29. From the statement of the above 
facts which are on record and which have 
not been disputed before us, there is no sub- 
stance in tlie contention that the petitioners 
have had no notice of the proceedings in 
respect of the demand under Section 31 of 
the Act. Nor is there any substance in the 
contention that the demand under Sec. 31 
issued to the donees is not in conformity 
with Section 29. The terms of Section 29 
have been extracted supra. The present sec- 
tion substituted for the old section under 
Gift Tax (Amendment) Act, 53 of 1962 and 
came into force on 1-4-1963. This section 
contemplates that normally the gift tax is 
payable by the donor. That is what the 
charging section — S. 3 — provides for. But 
where in the opinion of the Gift Tax Officer, 
the tax cannot be recovered from the donor, 
it may be recovered from the donee. It also 
indicates that in such a situation if there are 
more donees than one, they are liable joint- 
ly and severally for the amount of tlie tax 
and further it is provided tliat the amount 
of tax due from which donee shall not exceed 
the value of the gift made to him as on the 
date of the gift. The recourse to the donees 
can be had only when the Gift Tax Officer 
is of opinion that the tax cannot be recover- 
ed from the donor. In coming to that opinion 
the Gift Tax Officer must not act arbitrarily. 
He should apply his mind to all the relevant 
circumstances or the case to find out whether 
he can collect the money from the donor or 
not and only on coming to a conclusion that 
the money cannot be recovered from the 
donor, can he start the proceedings for re- 
covery of the tax against the donees. 

30. In this case, one of the donees, 
Brahmanandarao, has expressly written to 
the respondent on 19-11-1962 that his father, 
Srinivasa Rao, had died on 9-1-1962, and 
that as such he .was no more to meet the 
above demand. He further stated that out 
of the properties he acquired on the parti- 
tion he gifted away the rooms in Srinivasa 
Buildings during his lifetime. He willed away 
the agricultural land of 3.72 acres as on the 
date of his death to his daughters and cash 
for the obsequies and other e.xpenses. The 
purport of that communication is tliat there 
were no assets available in tlie name ot Sri- 
nivasa Rao from which the tax could be 
collected. It is on the information so supplied 
by one of the petitioners and after a discus- 
sion with their Chartered Accountant that 
the apportionment of the tax was made be- 
tween the donees by the respondent in his 
order dated 9-1-1963. In these circumstances, 
it is not coiTCct to say that the proceedings 
for die recovery of the tax from the donees 
were sought to* be taken without the forma- 
tion of the opinion by the Gift Tax Officer 
that tax cannot be collected from die donor. 


31. It is then contended tliat, quite apart 
altogether whether or not the procedure laid- 
down in Section 29 had been complied with 
the section itself in so far as it seeks to fasten 
the tax liability on the donees is violative 
of the donees' right to hold and acquire pro- 
perty. 

32. Before we examine this contention, 
it is necessary to remember that Section 30 
of the Act provides that gift tax payable in 
respect of any gift compriring immoveable ' 
property shall be a first charge on that pro- 
perty. It is a well-settled principle of law 
that the Government has a priority in res- 
pect of arreai's of tax. The English commons 
law doctrine of the priority of Crown debts ; 
has been given judicial recognition in India 
prior to 1950 and by virtue of Article 372 
(1) of the Constitution, that doctrine conti- 
nues to be in force, vide the decision in Buil- 
ders Supply Corporation v. Union of India, 
(1965) 56 ITR 91 = (AIR 1965 SC 1061). In 
seeking therefore, to realise the arrears of 
tax from the immoveable property comprised 
in the gift, the department is proceeding well 
within its rights. 

33. In support of his contention that Sec- 
tion 29 in so far as it provides a recourse 
against the donees is violative of Article 19- 
(1) (f) of the Constitution, the learned coun- 
sel for the petitioner placed very strong re- 
liance on the decision of learned single- 
Judge of the Calcutta High Court in Raha- 
man Tea and Lands Co. (P.) Ltd. v. Gift 
Tax Officer, (1962) 45 ITR 528 = (AIR 
1963 Cal 127). Dealing with the in- 
validity of Section 29 in the con- 
taxt or Article 19 (1) (f) of the Constitution, 
the learned Judge observed as follows : 

“I find that (i) no notice is required to be- 
served on him, (ii) there is no procedure by 
which a donee can obtain rectification of 
mistakes committed by taxing authorities, (iii)' 
there is no procedure prescribed for obtain- 
ing the opinion of a superior civil Court on- 
questions of law, by application for reference 
or otherwise at the instance of tlie donee 
and (iv) nor has he any right of appeal. 
Therefore the tax has been made recoverable- 
from the donee under Section 29 of the Act, 
without giving him any opportunity to con- 
test the correctness of the demand and that- 
makes the demand an unreasonable restric- 
tion on the donee’s right to hold property 
guaranteed ^ by Article 19 (1) (f) of the- 
Constitution.” 

34. In regard to the last of the reasons 
referred to by the learned Judge viz., failure- 
to give the donee an opportunity to contest 
the correctness of the demand, we may 
straightway observe that, on the facts of 
tin's case, it is obvious that it is at the 
instance of one of the petitioners that the- 
demand under Section 31 was raised on the 
donees and it is at their instance and after 
discussion with their representative that the 
tax was apportioned between all tlie donees. 

35. Mr. Anantababu, tlie learned counsel 
for the department, has contended that the 
other reasons suggested by the learned Judge- 
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are not also sustainable. The word ‘assessee’ 
is defined in Section .2 (iii) as follows : 

‘Assessee’ means a person by whom , rft 
tax or any other sum of money is payable 
under this Act, and includes : 

(a) Every person in respect of whom any 
proceeding under this Act has been taken 
for the determination *of gift tax payable by 
him or by any other person or the amount 
of refund due to him or such other person; 

(b) Every person who is deemed to be an 
assessee under this Act; 

(c) Every person who is deemed to be an 
assessee in default under this Act.’’ 

This definition of ‘Assessee” in Sec. 2 (iii) 
is couched in very wide terms. It will take 
in ever\' person in respect of whom proceed- 
ings have been taken under this Act includ- 
ing every person who is deemed to be an 
assessee. By reason of the notice of demand 
issued under Section 31 read with Section 29 
of the Act, the petitioners must be deemed 
to be assessees within the meaning of Sec- 
tion 2 (iii) (a) of the Act. They are, there- 
fore, entitled to take advantage of their re- 
medies prescribed under the Act. Under Sec- 
tion 22 (b) of the Act any person objecting 
to the amount of gift tax determined as pay- 
able by him under the Act has a right of 
appeal to the Appellate Assistant Commis- 
sioner from the orders of the gift tax officer. 
He has a further right of appeal to the ap- 
pellate tribunal under Section 23. There is 
also the right of applying to the Commis- 
sioner under Section 24 for revising the 
orders of his subordinates. Eventually, there 
is also a right to ask for a reference to the 
High Court under Section 26 of the Act. In 
tliis case, appeals have actually been filed 
before the Appellate Assistant Commissioner 
under Sec. 22 of the Act. Further, the ab- 
sence of a provision for an appeal does not 
by itself constitute an infringement of pro- 
perty rights. An appeal does not rest upon 
an inherent right; but it is the creature of a 
statute. In Rangoon Botatoung Co., Ltd. v. 
Collector of Rangoon, (1913) ILR 40 Cal 
21 (PC), Lord MacNaghten, speaking for the 
Privy Council, cited with approval the fol- 
lowing passage of Bramwell, J., in Sandback 
Charity Trustees case, 1877-3 QBD 1. 

“An_ appeal does not exist in the nature 
of things: A right of appeal from any 
decision of any tribunal must be 
given by express enactment.” 

In Narayana Chetty v. Income Tax Officer, 
Nellore, (1959) 35 ITR 388 = (AIR 1959 
SC 213), the Supreme Court observed that 
the validity of a rule cannot be challenged 
merely on the ground that no appeal has 
been provided against the order passed under 
the impugned rule. 

3G. We are of opinion therefore that even 
on the assumpb'on that there is no right of 
appeal expressly provided for donee called 
upon to pay the tax, that circumstance by 
itself will not invalidate Section 29. 

37. With great respect to the learned 
Judge of the Calcutta High Court, we are 


unable to agree with his conclusion that Sec- 
tion 29 of the Act is violative of Article 19- 
(1) (f) of the Constitution. 

38. We, therefore, hold that there are nO' 
merits in this writ petition. We understand 
that some appeals have been filed before 
the Appellate Assistant Commissioner by 
some of the petitioners. We should be under- 
stood as hawng expressed no opinion on^ 
the merits of those appeals. 

39. The writ petition fails and is dis- 
missed with costs. Advocate’s fee Rs. 100. 

Petition dismissed. 
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Burhanuddin Hussain, Appellant v. State- 
of Andhra Pradesh, represented by its Secy. 
Govt., Rev. Dept, and others. Respondents. 

Writ Appeal No. 163 of 1967, D/-2-7- 
1969, against Order of Andhra Pradesh, 
Hyderabad in W. P. No. 1229 of 1966, D/- 
23-11-1967. 

(A) Revenue Recovery Act (1890), S. 57-A 

(1) — ■ Government exercises powers quasi- 
juaicially and not administratively — Princi- 
ples of natural justice have got to be follow- 
ed — Application by auction purchasers at 
a revenue sale against an order forfeiting, 
their deposits under Section 36 (3) and for 
re-sale — No notice to debtor — Govern- 
ment allorving the application by setting, 
aside the order of forfeiture and resale with- 
out any notice to debtor — Order is illegal 
being violative of principles of natural 
justice. W, P. No. 1229 of 1966, D/-23-H- 
67 (AP), Reversed. AIR 1958 Andh Pra 131, 
Rel. on. (Para 2- A) 

(B) Constitution of India, Article 226 — 
Principles of natural justice stated. 

Tire principles of natural justice are well 
settled. The first and foremost principle is 
what is commonly known as Audi Alteram 
Partem rule. It says that no one should be 
condemned unheard. Notice is the first limb- 
of this principle. It must be precise and un- 
ambiguous. It should apprise the party deter- 
minatively the case he has to meet. Time 
given for the purpose should be adequate so- 
as to enable him to make his representation. 
In the absence of a notice of the kind and 
such reasonable opportunity, the order passed 
against the person in absentia becomes 
vmolly vitiated. Thus it is but essential that 
a party should be put on notice of the case 
before any adverse order is passed against 
him. Another principle of natural justice is 
popularly known as rule against bias. A tliird 
one is that the party when requested should 
be given a copy of the order passed against 
him, containing the reasons for the acfverse 
order. (Para 2-A) 
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Reddy, for Respondents 2 and 3. 

iaJiLARA.YYA, A. C. J. : This appeal is 
from tlie order of Seshachalapathi, J. refusing 
to quash the order of the Government pass- 
ed in revision in exercise of its powers under 
Section 57-A of the A. P. Revenue Recovery 
Act. 

2. Briefly stated the facts are these: The 
appellant herein is an agriculturist residing 
in Pasalawadi village, Sangareddy Taluk, 
Medak District. He had obtained a loan from 
the Gov'emment in a smn of Rs. 16,000 for 
purchasing a tractor for cultivating his lands. 
The amounts due from him swelled to 
Rs. 19,456-67. As the petitioner appellant 
did not repay the loan in spite of demand, 
nfter some correspondence between him and 
the rev^enue authorities as to the pajnment of 
nmount and adjustment of accounts, proceed- 
ings under Section 36 of the A. P. Revenue 
Recoverj' Act were started. His lands were 
■notified for sale. 

The date of sale originally fixed was 
Tanuarv' 15, 1964. It was not held that day, 
"but actually held on 4th March 1964. Of 
the 4 suiv’ey numbers, 3 survey numbers 110, 
•28 and 109 were knocked down in fav^om: of 
the 2nd respondent for a total sum of Rupees 
12,000. Another survey No. 158 was knock- 
ed doun in favom of the 3rd respondent 
for a sum of Rs. 6,100. There u'as yet 
another survey number which was also put 
to sale. It was knocked down in favoiu: of 
one Veeraiah whose case does not come up 
•for our consideration in these proceedings. 

Section 36 of the Revenue Recovery Act, 
1864 embodies the procedure to be followed 
in sale of immoveable propertv'. It makes in 
clause (3) a pro%’ision for deposit to be made 
by a purchaser. It says: “a sum of money 
equal to fifteen per cent of the price of the 
land shall be deposited by the piuchaser in 
ilie hands of the Collector, or other officer 
empowered by the Collector in that behalf, 
at th.e time of the purchase and where the 
remainder of the purchase-money be not 
paid within thirtv days, the money so depo- 
sited .shall be liable to forfeiture.” In cl. (4), 
it further provides that if the purchaser does 
•not m.ake the initial deposit or does not 
pay the remaining purchase money the pro- 
perly shall be resold at the expense and 
b.azard of such purchaser, and the amount of 
all loss or expense which may attend such 
refusal or omission shall be recoverable from 
such purchaser in tlie same manner as arrears 
of p-unlic revenue. 

In this c.ase. the initial deposit was not 
m.idc on the date of sale either by the second 
respondent or by the third respondent. They 
m.ide these deposits on .5th and lltli March, 
1964. The bainnee of llie purchase money 
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was not paid within 30 days as enjoined by 
Section 36. Thereupon, the Revenue Divi- 
sional Officer in exercise of bis powers direct- 
ed forfeiture of the deposits made by respon- 
dents 2 and 3 and ordered resale in August, 
1964. By that time on 31-3-1964 the appel- 
lant herein had already filed an application 
objecting to set aside sale on grounds of 
material irregularities and 6uud in publica- 
tion and conduct of sale. That w'as filed vvell 
within time as enjoined by Section 38 and 
no sale therefore could be confirmed unless 
that application was rejected. It is stated 
that tiiat petition has not yet been disposed 
of. Aggrieved by the order passed by the 
Revenue Divisional Officer directing forfei- 
ture of the deposits and resale respondents 2 
and 3 went in appeal to the Collector, 
Medak under Sec. 158 of the A. P. (Telan- 
gana Area) Land Revenue Act. These ap- 
peals, were however, dismissed. They did 
not move the Board of Revenue which had 
powers of revision rmder Section 57-A (3) 
instead went to the State Government invok- 
ing their powers under sub-clause (1) of 
Section 57-A. That clause reads thus : 

“The State Government may, either suo 
motu or on application made to them, call 
for and examine the record relating to any 
decision or order passed or proceeding taken 
by any authority or officer subordinate to 
them under this Act for the purposes of 
satisfjing themselves as to the legality or 
propriety of such decision or order or as to 
the regularity of such proceeding and pass 
such order in reference thereto as they think 
fit.” 

The Government after considering the 
petition on merits set aside the order relating 
to forfeiture of the deposit and ordered that 
respondents 2 and 3 herein be directed to 
pay the balance of the bid amount together 
wnth interest tliereon according to the rules 
within 30 days from the date of communica- 
tion of the orders to them. The Collector of 
Medak was directed to take necessary' action 
according!)'. This order which reversed tlie 
order of the original and the appellate autho- 
rities was made without any notice to the 
appellant herein, even thou^i the order as 
made was adverse to the interests of the ap- 
pellant. It may be recalled that the appel- 
lant had filed an application for setting aside 
the sale, which application was still pending 
disposal. Furtlier by reason of the order of 
re-sale, he v'irtually got what he wanted a.s 
previous sale was no longer in force. The 
order passed by the Government was defi- 
nitely adverse to the appellant as it upset 
the orders of the Revenue Division.al Oflicer 
and the Collector which were obviously 
favourable to the appellant herein. .As this 
order was made without prior notice to him, 
lie has invoked the jurisdiction of this Court 
liraying that the said order be quashed as 
it ■ivas m.vle without complying with the 
principles of natural justice and was against 
law. 

Our lc.UT)ed brother Seshachnl.ipati, J,, 
refused to quash tliis order on the basis that 
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no question of jurisdiction had arisen as the 
Government had power to revise the order 
suo motu or on an application of the party 
under Section 57-A and while exercising 
revisionary jurisdiction had all the powers 
exercisable by the Revenue Divisional Officer 
and the Collector. The Government therefore 
could direct that the deposit may not be 
forfeited or re-sale may not be held. The 
learned Judge referred in this behalf to the 
-decision of the Madras High Court, which 
was followed by oim High Court in Deva- 
dattam v. Union of India, 1957 Andh LT 
S54 at p. 568 = (AIR 1958 Andh Pra 131 
at p. 134). They are the cases decided under 
Section 86 of the Revenue Recovery Act. The 
learned Judge dismissed the writ petition. 
Aggrieved by this lie appellant has come up 
in appeal. 

2-A. In our opinion, this appeal must be 
allowed on the short ground that there has 
been contravention of principles of natural 
justice inasmuch as the Government has 

J )assed an adverse order against the appel- 
ant without giving any notice to him or 
•giving a reasonable opportunity of being 
heard. The revisionary jurisdiction of the 
Government in relation to the order made by 
^e Collector or subordinate authorities is 
pot at all open to question. Further it is 
lindisputable that the Government while exer- 
cising revisionary jurisdiction was determin- 
ing uie questions affecting the rights of the 
parties. It follows that while exercising this 
legal authority to determine the question 
affecting rights, it (the Government) was 
bound to act judicially, as this was a quasi- 
judicial act and not an administrative act. 
Such an order is subject to judicial review 
under Article 226 of the Constitution of 
India. The order will be open to interference 
and liable to be quashed not only if it was 
passed witliout jurisdiction or in excess of 
jurisdiction but also if there has been contra- 
vention of the principles of natural justice or 
there was an error of law apparent on the 
face of the record. These in fact are the 
various considerations which should weigh in 
any proceeding, for quashing the proceed- 
ings started under Article 226 of the Consti- 
tution. 

The adherence to principles of natural 
justice as recognised by all civilised States 
is of supreme importance when a quasi-judi- 
cial body embarhs on determining disputes 
between the parties. These principles are 
well settled. Tne first and foremost principle 
is what is commonly known as Audi Alteram 
Partem rule. It says tliat no one should be 
condemned unheard. Notice is the first limb 
of this principle. It must be precise and un- 
ambiguous. It should apprise the party 
determinatively the case he has to meet. 
Time given for the purpose should be ade- 
quate so as to enable him to make his re- 
presentation. In the absence of a notice of 
the Icind and such reasonable opportunity, 
the order passed against the person in ab- 
sentia becomes wholly vitiated. Thus it is 
but essential that a party should be put on 


notice of the case before any adverse order 
is passed against him. This is one of the 
most important principles of natural justice. 
It is after aU an approved rule of fair-play. 
Another principle of natural justice is popu- 
larly known as rule against bias. A third one 
which is of some consequence for our pur- 
ose is that the party when requested should 
e given a copy of the order passed against 
him, containing the reasons for the awerse 
order. In this case, not only notice was given 
to the party but also when the party came 
to know or the order and requested for a 
copy of the order, he was denied the same. 
In these circumstances we are of the view 
that an adverse order passed by the Govern- 
ment without due notice to the party affect- 
ed thereby cannot stand by reasons of the 
contravention of the principles of natural 
justice, which the Government was duty- 
bound to follow. 

This rule of fair-plav and justice could 
not have been lawfully contravened but 
should have been strictly adhered to. The 
absence of the party on account of want of 
notice besides has led to certain misstate- 
ment of facts as well in the order. It is 
unnecessa^ for us to refer to this aspect of 
the case in view of the fact that we have 
come to the conclusion that the order is bad 
as it is vitiated by reason of contravention of 
one of the most important principles of 
natural justice. 

Of course. Sec. 57-A does not contain 
any provision which in terms cast a duty on 
the Government to mve notice to the party 
who may be adversmy affected by its order. 
But that is fundamental being part and 
parcel of the principles of natural justice 
which no authority exercising quasi-judicial 
powers can lawfully ignore. On this very 
basis we are of the view that the order of 
the Government is liable to be quashed- 

3. We therefore allow this appeal on thf<i 
very basis and quash the order of the Gov- 
ernment dated 26-5-1966. It ^vill still be 
open to the Government to exercise its 
powers under revisionary jiurisdiction under 
Section 57-A after giving due notice to the 
party and decide the matter in accordance 
with law. The appellant will be entitled to 
costs of both the Courts. Advocate’s fee is 
fixed at Rs. 100 in the writ petition and also 
in the writ appeal. 

Appeal allowed. 
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KUMARAYYA, A. C. J. : This appeal is 
from the order of Seshachalapathi, J. refusing 
to quash the order of the Government pass- 
ed in revision in exercise of its powers under 
■Section 57-A of the A. P. Revenue Recovery 
Act. 

2. Briefly stated the facts are these: The 
appellant herein is an agriculturist residing 
in Pasalawadi -village, Sangareddy Taluk, 
Medak District. He had obtained a loan from 
the Government in a sum of Rs. 16,000 for 
purchasing a tractor for cultivating his lands. 
The amounts due from him swelled to 
Es. 19,456-67. As tlie petitioner appellant 
did not repay the loan in spite of demand, 
after some correspondence between him and 
the revenue authorities as to the payment of 
amount and adjustment of accounts, proceed- 
ings under Section 36 of the A. P. Revenue 
Recovery Act were started. His lands were 
■notified for sale. 

The date of sale originally fixed was 
January 15, 1964. It was not held that day, ■ 
but actually held on 4tli March 1964. Of 
the 4 survey numbers, 3 survey numbers 110, 
•28 and 109 were knocked down in favour of 
the 2nd respondent for a total sum of Rupees 
12,000. Another survey No. 158 was knock- 
ed do%\'n in favour of the 3rd respondent 
for a sum of Rs. 6,100. There was yet 
another survey number which was also put 
to sale. It was knocked down in favour of 
one Veeraialr whose case does not come up 
•for ouE consideration in these proceedings. 

Section 36 of the Revenue Recovery Act, 
1864 embodies the procedure to be followed 
in sale of immoveable property. It makes in 
clause (3) a pro'vision for deposit to be made 
-by a purchaser. It says: “a sum of money 
equal to fifteen per cent of the price of the 
land shall be deposited by the purchaser in 
tire hands of the Collector, or other officer 
empowered by the Collector in that behalf, 
at the time of the purchase and where the 
remainder of the purchase-money be not 
.paid within thirty days, tire money so depo- 
sited shall be liable to forfeiture.” In cl. (4), 
it further provides that if the purchaser does 
not make the initial deposit or does not 
pay the remaining purchase money the pro- 
perty' shall be resold at tire expense and 
bazard of such purchaser, and the amount of 
all loss or expense which may attend such 
refusal or omission shall be recoverable from 
such purchaser in the same manner as arrears 
•of public revenue. 

In this case, the initial deposit was not 
made on the date of sale either by the second 
respondent or by the third respondent. They 
-made these deposits on 5th and 11th March, 
1964. The balance of the purchase money 
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was not paid within 30 days as enjoined by 
Section 36. Thereupon, the Revenue Divi- 
sional Officer in exercise of his powers direct- 
ed forfeiture of the deposits made by respon- 
dents 2 and 3 and ordered resale in August, 
1964. By that time on 31-3-1964 the appel- 
lant herein had already filed an application 
objecting to set aside sale on grounds of 
naaterial irregularities and fraud in publica- 
tion and conduct of sale. That was filed well 
within time as enjoined by Section 38 and 
no sale therefore could be confirmed unless 
that application was rejected. It is stated 
that tliat petition has not yet been disposed 
of. Aggrieved by the order passed by the 
Revenue Divisional Officer directing , forfei- 
ture of the deposits and resale respondents 2 
and 3 went in appeal to the Gollector, 
Medak under Sec. 158 of the A. P. (Telan- 
gana Area) Land Revenue Act. These ap- 
peals, were however, dismissed. They did 
not move the Board of Revenue which had 
powers of revision under Section 57-A (3) 
instead went to the State Government invok- 
ing their powers under sub-clause (1) of 
Section 57-A. That clause reads thus : 

“The State Government may, either suo 
motu or on application made to them, call 
for and examine the record relating to any 
decision or order passed or proceeding taken 
by any authority or officer subordinate to 
them under this Act for the purposes of 
satisf>'ing themselves as to the legality or 
propriety of such decision or order or as to 
the regularity of such proceeding and pass 
such order in reference thereto as they think 
fit.*’ 

The Government after considering the 
petition on merits set aside the order relating 
to forfeiture of the deposit and ordered that 
respondents 2 and 3 herein be directed to 
pay the balance of tlie bid amount together 
with interest thereon according to the rules 
within 30 days from the date of communica- 
tion of the orders to them. The Collector of 
Medak was directed to take necessary action 
accordingly. This order which reversed the 
order of the original and the appellate autho- 
rities was made without any notice to the 
appellant herein, even though the order as 
made was adverse to the interests of the ap- 
pellant. It may be .recalled that the appm- 
lant had filed an application for setting aside 
the sale, which application was still pending 
disposal. Further by reason of the order or 
re-sale, he virtually got what he wanted as 
previous sale was no longer in force. The 
order passed by the Government was defi- 
nite!)' adverse to the appellant as it wset 
the orders of the Revenue Divisional Officer 
and the Collector which were obviously 
favourable to the appellant herein. As this 
order was made without prior notice to him, 
he has invoked the jurisdiction of this Court ^ 
praying that the said order be quashed as 
it was made without complying with the 
principles of natural justice and was against 
law. 

Our learned brother Seshachalapati; J., 
refused to quash this order on the basis that 
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no question of jurisdiction had arisen as the 
'Government had power to revise the order 
suo motu or on an application of the party 
under Section 57-A and while exercising 
revisionary jurisdiction had aU the powers 
exercisable by the Revenue Divisional Officer 
and the Collector. The Government therefore 
could direct that the deposit may not be 
forfeited or re-sale may not be held. The 
learned Judge referred in this behalf to the 
-decision of the Madras High Court, which 
was followed by our High Court in Deva- 
dattam v. Union of India, 1957 Andh ' LT 
S54 at p. 568 = (AIR 1958 Andh Pra 131 
at p. 134). They are the cases decided imder 
Section 36 of the Revenue Recover Act. The 
learned Judge dismissed the writ petition. 
Aggrieved by this the appellant has come up 
in appeal. 

2-A. In our opinion, this appeal must be 
allowed on the short ground that there has 
been contravention of principles of natural 
•justice inasmuch as the Government has 
passed an adverse order against the appel- 
lant 'without giving any notice to him or 
■giving a reasonable opportunity of being 
heard. The revisionary jurisdiction of the 
Government in relation to the order made by 
■the Collector or subordinate authorities is 
pot at all open to question. Further it is 
indisputable that the Government while exer- 
cising revisionary jurisdiction was determin- 
ing the questions affecting the rights of the 
parties, ft follows that while exercising this 
legal authority to determine the question 
affecting rights, it (the Government) was 
bound to act judicially, as this was a quasi- 
judicial act and not an administrative act. 
Such an order is subject to judicial review 
under Article 226 of the Constitution of 
India. The order -will be open to interference 
and liable to be quashed not only if it was 
passed without jurisdiction or in excess of 
■jurisdiction but also if there has been contra- 
vention of the principles of natural justice or 
there was an error of law apparent on the 
face of the record. These in fact are the 
various considerations which should weigh in 
any proceeding, for quashing the proceed- 
ings started under Article 226 of the Consti- 
■tution. 

The adlierence to principles of natural 
justice as recognised by all civilised States 
is of supreme importance when a quasi-judi- 
cial body embarks on determining disputes 
jbetween the parties. These principles are 
well settled. Tme first and foremost principle 
is what is commonly known as Audi Alteram 
Partem rule. It says that no one should be 
condemned unheard. Notice is the first limb 
of this principle. It must be precise and un- 
ambiguous. It should apprise the party 
r determinatively the case he has to meet. 
Time given for the purpose should be ade- 
quate so as to enable him to make his re- 
presentation. In the absence of a notice of 
the Icind and such reasonable opportunit>', 
the order passed against the person in ab- 
senfa'a becomes whtmy ■vitiated. Thus it is 
but essential that a party' should be put on 


notice of the case before any adverse order 
is passed against him. This is one of the 
most important principles of natural justice. 
It is after all an approved rule of fair-play. 
Another principle of natural justice is popu- 
larly known as rule against bias. A third one 
which is of some consequence for our pur- 
ose is that the party when requested should 
e given a copy of the order passed against 
him, containing the reasons for the acwerse 
order. In this case, not only notice was given 
to the party but also when the party' came 
to know of the order and requested for a 
copy of the order, he was denied the same. 
In these circumstances we are of the view 
that an adverse order passed by the Govern- 
ment without due notice to the party affect- 
ed thereby cannot stand by reasons of the 
contravention of the principles of natural 
justice, which the Government was duty- 
bound to follow. 

This rule of fair-play and justice could 
not have been lawfully contravened but 
should have been strictly adhered to. The 
absence of the party on account of want of 
notice besides has led to certain misstate- 
ment of facts as well in the order. It is 
unnecessary for us to refer to this aspect of 
the case in view of the fact that we have 
come to the conclusion that the order is bad 
as it is vitiated by reason of contravention of 
one of the most important principles of 
natural justice. 

Of course. Sec. 57-A does not contain 
any provision which in terms cast a duty on 
the Government to ©ve notice to the party 
who may be adversdy affected by its order. 
But that is fundamental being part and 
parcel of the principles of natural justice 
which no authority exercising quasi-judicial 
powers can lawfully ignore. On this very 
basis we are of the view that the order of 
the Government is liable to be quashed. 

3. We therefore allow this appeal on this 
very basis and quash the order of the Gov- 
ernment dated 26-5-1966. It ■will still be 
open to the Government to exercise its 
powers under revisionary jurisdiction imder 
Section 57-A after giving due notice to the 
party and decide the matter in accordance 
■with law. The appellant will be entitled to 
costs of both the Courts. Advocate’s fee is 
fixed at Rs. 100 in the writ petition and also 
in the writ appeal. 

Appeal allowed. 
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S. R. Nos. 36789 and 34481 of 1967, D/- 
17,-9-1968, from Order of Reference made by 
Basi Reddi and Chandrasekhara, JJ., report- 
ed in AIR 1969 Andh Pra 55 (FB). 

Court-fees and Suits Valuations — Andhra 
Pradesh Court Fees and Suits Valuation Act 
(7 of 1956), S. 48 — Land Acquisition Act 
(1894), Ss. 54, 23, 26 — Solatium as award- 
ed under Sec. 23 is not part of award within 
meaning of Sec. 26 — Appeal to High Court 
— No court-fee is payable on difference of 
solatium as a result of increase in compensa- 
tion awarded by Court and that awarded by 
Collector — AIR 1964 Andh Pra 216, Over- 
ruled; AIR 1930 Mad 45, Dissented from; 
AIR 1955 Trav-Co 110, Not followed. 

Under Land Acquisition Act, while sola- 
tium under Section 23 (2) may form part of 
the compensation to be awarded by the 
Collector under Section 11, it does not form 
part of the award which the Court has to 
pass under Section 26, though it is required 
under Section 23 (2) to add 15% on the 
amount of market-value awarded by it, 
which will be in the nature of a direction to 
the Collector to pay the amount just in the 
same way as he is directed to pay interest 
The reason for excluding solatium from the 
award to be passed by the Court is perhaps 
due to the solicitude of the Legislature not 
to overburden the owner whose lands are 
acquired against his will with payment of 
court-fee thereon. Section 48 of the A. P. 
Court-fees and Suits Valuation Act itself re- 
quires payment of court-fee on the difference 
between the amount awarded and the 
amount claimed. The amount which an 
owner is required to claim includes neither 
solatium nor interest, but only compensation 
for all his interests in that land. Thus, sola- 
tium under Section 23 (2) of Land Acquisi- 
tion Act forms part of neither the claim nor 
of the award, and consequently, in appeal 
under Section 54 thereof no court-fee is pay- 
able on such amount. (Para 9) 

The award which is the subject-matter of 
the appeal to the High Court is the award 
under Sec. 26, which is the award that is 
referred to in S. 48 of the A. P. Court-fees 
and Suits Valuation Act, and that award 
does not contain solatium payable under 
Section 23 (2) of tire Land Acquisition Act. 

(Para 13) 

Thus, 15% of the market-value to _ be 
added under Sec. 23 (2) of Land Acquisition 
Act to the compensation awarded under Sec- 
tion 23 (1) thereof is not part of the award 
which has to be passed by the Court within 
the meaning of Section 26 of the same Act. 
Accordingly, in appeal under Sec. 54 of 
Land Acquih'ion Act no Court-fee under 
Sec. 48 ofv^xperA. P. Court-fees and Suits 
Valuation" p^ion’ be paid on the difference 
of the sola.fi t-i\tffiwhich the appellant is 
entitled as a^®, of the increase in com- 
pensation awarcffid by the Court and that 
awarded by the Collector. AIR 1964 Andh 
Pra 216, Overruled; AIR 1930 Mad 45, Dis- 
sented from; AIR 1927 Cal 533, Appld.; AIR 
1955 Trav-Co. 110, Not followed. (Para 14) 


Cases Referred: Chronological Paras 

(1969) AIR 1969 Andh Pra 55 (V 56) = 

S. R. No. 33447 of 1966 (FB), Surya- 
narayana Rao v. Revenue Divisional 
Officer 2 

(1964) AIR 1964 Andh Pra 216 
(V 51) = (1964) 1 Andh WR 185, 

Dodla Malliah v. State of Andh 
Pra 2 10 II 

(1955) AIR 1955 Trav-Co. 110 (V42) = ’ 
ILR (1954) Trav-Co. 1275, M. K. 
Abdulrahiman Kunju v. State 11 

(1949) 1949 AC 530 = 1949-2 All ER 
452, Hill v. William Hill (Park 
Lane) 20 

(1930) AIR 1930 Mad 45 (V 17) = 

ILR 53 Mad 48 = 57 Mad LJ 357, 
Brahmanandam v. Secy, of State 2,. 

10 , 11 

(1927) AIR 1927 Cal 533 (V 14) = 

ILR 54 Cal 312, Bansidhur Marwari 
V. Secy, of State 12 

M. S. R. Subrahmanyam, for Appellant (in 
S. R. No. 34481/67); Y. Suryanarayana, for 
Cross-objectors (in S. R. No. 36789/67); 
Principal Govt. Pleader, for Respondents (in 
both S. Rs.) 

P. JAGANMOHAN REDDY, C. J.: A Bench 
of this Court consisting of one of us (Cliief 
Justice) and Kuppuswami, J., referred to a 
Full Bench the question whether court-fee 
is payable under Section 48 of the Andhra 
Court Fees and Suits Valuation Act (VII of 
1956 hereinafter referred to as the Court 
Fees Act) on 15% of the compensation which 
has to be awarded as solatium under sub- 
section (2) of Sec. 23 of the Land Acquisi- 
tion Act (hereinafter called the Acquisition 
Act). 

2. This reference was occasioned by cer- 
tain observations of our learned brother, 
Venkatesam, J., delivering the judgment of 
the Bench in Dodla Malliah v. State of Andh 
Pra, 1964-1 Andh WR 185 = (AIR 1964 
Andh Pra 216), that court-fee should be 

E ayable not only on the excess market value, 
ut also on the 15% tliereon, following the 
Bench decision in Brahmanandam v. Secy, 
of State, ILR 53 Mad 48 = (AIR 1930 Mad 
45), which held that where a person being, 
dissatisfied with the amount of compensation 
awarded to him under Section 18, Land Ac- 
quisition Act, wants to appeal, insisting in 
case of his success that not only the excesa 
market value but also 15 per cent, of the 
same should be decreed in his favour, he 
must pay court-fees not only on the excess 
market value, but also on 15 per cent, there- 
on. Our learned brother stated; "it is alsO’ 
ueedless to point out that since the appel- 
lants were claiming interest on that amount, 
they were bound to pay court-fees on that 
amount as well.” In S. R. No. 33447 of 
1966 = (AIR 1969 Andh Pra 55) (FB),' Basr 
Reddi and Chandrasekhara Sastri, JJ., while 
referring the question to a Full Bench stated 
that there was force in the contention that 
the observations in Dodla Malliah’s case, 
1964-1 Andh WR 185 = (AIR 1964 Andh- 
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Pra 216), were obiter and that even if those 
obsen'atioiis are not treated as such, that 
decision requires reconsideration. 

The Full Bench consisting of one of us 
(Chief Justice), Seshaehelapati and Chin- 
nappa Reddi, JJ., held that in so far as 
interest awarded under Section 28 of the 
J Acquisition Act was concerned, no court-fee 
r- was payable under Section 48 of the Court 
S'ees Act. The Full Bench while observing 
hat neither solatium under sub-section (2) 

)f Section 23, nor interest under Section 28 
jf the Acquisition forms part of the award, 
lowever, stated: “Though in respect of sola- 
aum the Court is enjoined in every case to 
award a sum of 15% on the market value 
of the subject-matter in consideration of the 
sompulsory nature of the acquisition, there 
is no duty on the Court to award interest 
an that amount; but statutory liabiHty is im- 
posed on the Collector to pay the amount 
awarded with interest thereon from the time 
of taldng possession until such time as it 
shall have been paid or deposited. We are 
not here concerned with the question whe- 
ther solatium is part of compensation with- 
in the meaning of Section 48 of the Court- 
Fees Act, because that question is neither 
argued, nor pressed upon us inasmuch as 
•court-fee has already been paid thereon". 

Since that question has now arisen for 
determination, Sri Suryanarayana contends 
that the reasons which weighed with the Full 
Bench in coming to the conclusion that 
interest was no part of the compensation or 
the award or the decree no court-fee 
is payable under Section 48 of the 
Court-Fees Act should be applied mutatis 
mutandis while determining the further 
■question whether court-fee is payable under 
Section 48 of the said Act on the excess of 
solatium awarded under Section 23 (2) of 
the Acquisition Act. 

The Full Bench had held that compensa- 
tion to be awarded for the land acquired 
under the Acquisition Act is the market 
value of the land together with damages or 
expenses or the loss of profits occasioned by 
the acquisition of the said land or property, 
mat the compensation as computed under 
Sec. ^3 (1) is the amount which has to be 
set out in the award passed under Section 26 
(i; and it is that award which is deemed to 
be a decree under sub-section (2) of Sec. 26 
and that it may be pertinent to notice tliat 
neither solatium under sub-section (2) of 
Section 23, nor interest under Section 34 
forms part of the award. While so holding, 
chey said: “it appears to us whether solatium 
IS part of compensation or not— a matter 
upon \yhich we do not wish to express our 
Views in this reference — ^interest certainly is 
not. As already stated, compensation can 
only be^ computed in the manner laid down 
m Section 23 (1) which does not include 
interest either under Section 34 or on the 
excess amount awarded by the Court over 
mat awarded bv the Collector under Sec- 
tion 28." 


3. Sri Ramachandra Reddy the Principal 
Government Pleader, contends that under 
Section 15 of the Act, it is provided that “in 
determining the amount of compensation, 
the Collector shall be guided by the provi- 
sions contained in Sections 23 and 24”, and 
therefore, he submits that solatium under 
Section 23 (2) is also a part of compensa- 
tion; as such, court-fee is payable tliereon. 

4. It is, in our view, profitable in order to 
appreciate the rival contentions, to examine 
the provisions of Section 48 of the Court 
Fees Act and the relevant provisions of the 
Acquisition Act. Under Section 48 of the 
Court-Fees Act, the fee payable under Sec- 
tion 48 of the Court Fees Act, the fee pay- 
able under that Act on a memorandum of 
appeal against an order relating to compensa- 
tion under any Act for the time being in 
force for the acquisition of property for 
public purposes shall be computed on the 
difference between the amount awarded and 
the amount claimed by the appellant. A 
question would naturally arise as to what is 
“the amount awarded” and what is “the 
amount claimed” for the purpose of deter- 
mining the court-fees payable under the 
above section. It may be noticed that under 
Section 49 of the Court-Fees Act, generally 
in appeals other than appeals against orders 
relating to compensation in respect of pro- 
perty acquired for public purposes under any 
Act, not necessarily the Acquisition Act the 
fee payable should be the same as the fee 
that would be payable in the Court of first 
instance on the subject-matter of the appeal. 
There are 5 Explanations to that section, 
which clarify what is included and what is 
not included in the subject-matter of the ap- 
peal. 

For instance. Explanation (2) says that 
costs shall not be deemed to form part of 
the subject-matter of the appeal, except 
where such costs form themselves the sub- 
ject-matter of the appeal or relief is claimed 
as regards costs on grounds additional to, or 
independent of, the relief claimed regarding 
the main subject-matter in the suit. Explana- 
tion (3) thereof says that in claims which 
include the award of interest subsequent to 
the institution of the suit, the interest accru- 
ed during the pendency of the suit till the 
date of decree snail be deemed to be part of 
the subject-matter of the appeal except where 
such interest is relinquished. Explanation (5) 
provides that where the market value of the 
subject-matter of the appeal has to be ascer- 
tained for the purpose of computing or 
determining the fee payable such market 
value shall be ascertained as on the date of 
presentation of the plaint. There are how- 
ever no such specific rules in relation to 
solatium or compensation, in Section 48 of 
the Court-Fees Act. We have, therefore, to 
look into the provisions of the Acquisition 
Act for the meaning of the terms award” 
and “claim” for the purpose of determining 
the court-fee payable under Section 48 of 
the Court-fees Act. 



142 A. P. [Prs. 5-6] K. A. Swamy v. Land Acquisition Officer (FB) (Reddy C. J.) A. I. Rv 


5. Where property' of a citizen is intend- 
ed to be acquired under the provisions of 
the Acquisition Act, the Collector has to 
give notice to the persons interested in the 
land, under Section 9. Such notice shall state 
the particulars of tlie land so needed, and 
shair require all persons interested in the 
land to appear personally or by agent before 
the Collector at a time and place therein 
mentioned (such time not being earlier than 
fifteen days after the date of publication of 
the notice) and to state the nature of their 
respective interests in the land and the 
amount and particulars of their claims to 
compensation for such interests, and their 
objections, (if any) to the measurements 
made under Section 8. Sub-section (3) of 
S. 9 further provides tliat the Collector has 
to serve notice to the same effect on the 
occupier of such land and on all such per- 
sons knowm or believed to be interested 
therein, or to be entitled to act for persons 
so interested, as reside or have agents autho- 
rised to receive service on their behalf, udth- 
in the revenue district in which the land is 
situate. 

After the requirements of Section 9 have 
been complied with, the Collector wiU have 
to proceed wnth the enq^y under Section 11 
into the objections which any person interest- 
ed has stated pursuant to a notice given 
under Section 9; (a) to the measurements 
made under Section 8, (b) into the value of 
the land at tire date of the publication of 
the notification under Section 4 sub-sec. fl) 
and (c) into tire respective interest of the 
persons claiming die compensation, and has 
to make an award under his hand of (i) the 
true area of the land (ii) the compensation, 
which in his opinion should be allow- 
ed for the land; and (iii) the apportion- 
ment of the said compensation among all the 
persons knowm or believed to be interested 
-in the land, of whom, or of whose claims, 
he has information, whether or not they 
have respectively appeared before him. 

6. It will be observed from these provi- 
sions that what is required to be claimed 
by the person interested in the land acquir- 
ed, is the nature of his interest in the land 
and the amount and particulars of his claims 
to compensation for such interest and objec- 
tions, if any, to the measurements made 
under Section 8, in respect of which an en- 
quiry has to be held under Sec. 11, and 
mereafter the Collector has to make an 
award in respect of the matters enumerated 
in tliat section. The claim and the award is 
in respect of the value of the interest in the 
land, which is the compensation for such 
interest. There no specific mention either 
in Section 9 or Section 11 of any claim for 
solatium or interest, nor has the Collector 
been enjoined to make an award in respect 
thereof. It is however provided that in deter- 
mining the amount of compensation, _ the 
Collector has, under Section 15, to be guided 
by the provisions contained in Sections 23 
and 24. Sub-section (1) of Section 23 pro- 


vides for 6 matters to be considered in deter- 
mining the amount of compensation for tha- 
land acquired under the Acquisition Act, by 
the Court to which a reference has been 
made by the Collector under Section 18 at 
the instance of a person interested in the- 
land who has not accepted the award, whe- 
ther in respect of the measurement of the- 
land, the amount of compensation, the per- 
son to whom it is payable or to apportion- 
ment of tlie compensation among the persons- 
interested. Section 24 provides for tha 
matters to be neglected in determining tha 
compensation. These two sections are as- 
imder : 

Sec. 23 (1). “In determining the amount 
of compensation to be awarded for land' 
acquired under tliis Act, the Court shall taka 
into consideration — 

first, the market value of the land at the- 
date of the publication of the notification, 
under Section 4, sub-section (1); 

secondly, the damage sustained by tha 
person interested, by reason of the taking of 
any standing crops or trees which may be on- 
the land at the time of the Collectors taking; 
possession thereof; 

thirdly, the damage (if any) sustained by' 
the person interested, at the time of Collec- 
tor’s taking possession of the land, by rea- 
son of severing such land from his other 
land; 

fomthly, the damage (if any) sustained by 
the person interested, at the time of the; 
Collector’s taking possession of the land, by 
reason of the acquisition injuriously affecting; 
his other property, movable or immovable, 
in any other manner, or his earnings; 

fifthly, if, in consequence of the acquisi- 
tion of the land by the Collector, the person- 
interested is compelled to change his resi- 
dence or place of business, the reasonable- 
expenses (if any) incidental to such change; 
and 

si.xthly, the damage (if any) bona fide re- 
sulting from diminution of the profits of the- 
land between the time of the publication of 
the declaration under Section 6 and the time; 
of the Collector’s taking possession of the- 
land. 

(2) In addition to the market-value of the; 
land as above provided, the Court shall in-, 
every case award a sum of fifteen per 
centum on such market-value, in considera- 
tion of the compulsory nahne of the acquisi- 
tion." 

Section 24. “But the Court shall not take; 
into consideration — 

first, the degree of urgency which has led'; 
to the acquisition; 

secondly, any disinclination of the persons-- 
interested to part with the land acquired; 

thirdly, any damage sustained by him.- 
which, if caused by a private person, would, 
not render such person liable to a suit; 

■ fomthly, any damage which is hkely to be- 
caused to the land acquired, ■ after the date- 
of the publication of the declaration imder- 
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Section 6, by or in consequence of the use 
to which it will be put; 

fifthly, any increase to the value of the 
land acquired likely to accrue from the use 
to which it will be put when acquired; 

sixthly, any increase to the value of the 
other land or the person interested likely to 
accrue from the use to which the land ac- 
quired, will be put; or, 

seventhly, any outlay or improvements on, 
or disposal of, the land acquired, commenc- 
ed, made or affected without the sanction of 
the Collector after the date of the publica- 
tion of the notification under Section 4, sub- 
section (1)”. 

7. 'V^ffiere the Court passes an award, tlie 
question is whether the award will not only 
include the compensation as fixed after tak- 
ing into consideration ihatters specified in 
clauses first to sixthly of sub-section (1) of 
Section 23, but also the amount mentioned 
in sub-section (2) thereof. It appears to us 
tlrat Sections 26 and 27 answer that ques- 
tion. Sub-section (1) of Section 26 provides; 
“Every award under this part (part III) shall 
be in writing signed by the Judge, and shall 
specify the amount awarded under clause 1 
of sub-sea. (1) of S. 23, and also the amounts 
(if any) respectively awarded under each of 
the other clauses of the same sub-section, to- 
gether with the grounds of awarding each of 
the said amounts.,” Under sub-section (2) of 
that section. “Every such award shall be 
deemed to be a decree and the statement of 
the grounds of every such award a judgment 
within the meaning of Section 2, clause (2), 
and Section 2, Clause (9) respectively, of the 
Code of Civil Procedure, 1908.” Section 27 
further provides that every such award shall 
also state the amount of costs incurred in 
the proceedings under that Part, and by 
what persons and in what proportions tliey 
are to be paid. 

8. There is nothing in Section 26 to show 
that tire award should include the 15% 
solatium to be awarded under Section 23 (2). 
On the other hand, where the Legislature 
intended something which is not part of the 
compensation, namely, costs, it has specifi- 
cally directed under Section 2.7 that the 
same shall be included in tlie award. There 
is tlierefore no doubt that in an award pass- 
ed by the Court under Section 26, only those 
matters which are specified in Section 23 (1) 
and costs under Section 27 are to be includ- 
ed. Solatium under sub-section (2) of S. 23 
is not part of the award. Though no doubt 
in Section 15 there is a reference to Sec. 23, 
it however does not specify that compensa- 
tion has to be fixed by the Collector by 
taking into consideration only matters re- 
ferred to in sub-section (1) of Section 23. As 
every \yord in the section has to be given 
a meaning and significance, in our view Sec- 
tion 15 by referring to the entire Section 23 
and not merely specifying sub-section (1) 
of that section, was providing a guidance to 
the Collector to determine compensation 
undey Section 11, and in so doing, was 
directing the inclusion in the award to be 


passed by him after taking into consideration 
not only the matters specified in Sec. 23- 
(1) but also in Sec. 23 (2). 

In other words, though there is no defini- 
tion of what an “award” is, nonetheless- 
when an award is made by tlie Collector 
under Section 11, the item relaling to com- 
pensation has to be fixed in accordance with, 
the guiding principles specified in Ss. 23 
and 24, which includes the amount specified 
in Sec. 23 (2). It may be pointed out that 
Sec. 34 enjoins on the Collector, if the 
amount of compensation is not paid or 
deposited on or before taking possession of 
the land, to pay the amount awarded with 
interest thereon at the rate of six per centura- 
per annum from the time of so taking posses- 
sion until it shall have been so paid or depo- 
sited. But it does not form part of the award 
to be passed by the Collector under Sec. 11- 
While this is so, payment of interest none- 
theless is a mandatory provision directing 
the Collector to pay the money, which any 

f ierson aggrieved can enforce by recourse to- 
aw. It may be, even without the statutory 
provision, interest can be awarded on rules 
of equity. Where, however, an award is pass- 
ed by the Court, the Legislature specifies 
the amounts which have to be included in- 
the award, namely, those amounts which are 
arrived at after taking into consideration the 
matters which are mentioned in sub-sec. (1) 
of Section 23 and costs under Section 27, 
and nothing else. It excludes by omission to 
make a reference to Section 23 (2) to the 
15% solatium on the market-value of the 
property as also the difference in the interest 
awarded by the Collector under Section 34- 
and that which is payable on the excess of 
compensation awardeef by the Court, in res- 
pect of which the Court is required to direct 
the Collector to pay the amount of such 
excess at the rate of 6% per annum from the 
date on which he took possession of the- 
land to the date of payment of such excess 
into Court. 

9. An examination of the provisions of 
the Acquisition Act unfettered by any autho- 
rify would incline us to tire view that while 
solatium under Section 23 (2) may form part 
of the compensation to be awarded by the 
Collector under Section 11, it does not form 
part of the award which the Court has to 
pass under Section 26, though it is required 
under Section 23 (2) to add 15% on the 
amount of market-value awarded by it, 
which will be in the nature of a direction to 
the Collector to pay, the amount just in the 
same way as he is directed to pay interest. 
The reason for excluding solatium from the 
award to be passed by the Court is perhaps 
due to the solicitude of the Legislature not 
to overburden the owner whose lands are 
acquired against his will with payment of 
court-fee thereon. This assumption of ours 
is fortified by the provisions of Section 48 of 
the Court-fees Act itself, which require pay- 
ment of court-fee on the difference between , 
the amoimt awarded and the amount claim- 1 
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ed. We have already shown that the amount 
which an owner is required to claim includes 
neither solatium nor interest, but only com- 
pensation for all his interests in that land. It 
: is therefore clear tliat solatium under Sec- 
tion 23 (2) forms part of neither the claim 
nor of the award, and consequently, no court- 
fee is payable on such amount. 

10. We propose now to refer to some of 
tiie decisions cited before us to examine 
■whether they militate against the prima 
facie view we have taken on a reading of 
•the relevant provisions of the Court-fees Act 
and the Acquisition Act, The Bench in Dodla 
Malliah’s case, 1964-1 Andh WR 185 = 
(AIR 1964 Andh Pra 216) supra, was con- 
sidering the question whether court-fee at 
all is payable in appeal to the High Court 
under Section 54 against an award passed by 
■the Court to which a reference has been 
made under Section 18. It was contended 
•that as under Section 49 of the Court-fees 
Act, court-lee payable in appeal is the same 
as in the Court of the first instance and as 
no court-fee is payable in the Court of first 
instance, namely, in tire Court to which the 
reference was made under Section 18, no 
court-fee is payable in appeal to the High 
Court, 

The argument advanced by Sri Sankara 
Sastn^ in that case was that according to 
■Section 48 of the Court-fees Act, court-fee 
is no doubt payable on the difference be- 
■tween the amount awarded and the amount 
-claimed by the appellants, but it applies 
only to appeals against an order relating to 
compensation under any Act; that Sec. 54 
of the Acquisition Act provides an appeal to 
the High Court from tire award or from any 
art of the award of the Court, which is now 
eemed to be a decree by reason of Sec. 26 
(2) (added by Amendment Act 19 of 1921), 
and as such it does not refer to an award of 
■the Land Acquisition Court, and that since 
Section 48 of the Court-fees Act is not ap- 
plicable Section 59 thereof governs the 
■case. Though this contention was negatived, 
we do not, except for one sentence in the 
observations of Venkatesam, J., relying on 
the case of 57 Mad LJ 357 = (AIR 1930 
Mad 45), find any such contentions as those 
raised before us, nor any detailed considera- 
tion of the question referred to us. 

11. In 57 Mad LJ 357 = (AIR 1930 
Mad 45), which was a judgment of a single 
Judge, no doubt the question referred in this 
-case was considered. The learned Judge in 

tliat case was considering , Section 8 of the 
■Court-Fees Act, 1870, ' which is in pari 
materia to Sec. 48 of the present Court-fees 
Act. It was contended in that case that under 
Sec. 23 (1) of the Acquisition Act, the 
amount or compensation to be awarded is 
-determined by the considerations mentioned 
in clauses (1) to (11) of the section and that 
in construing Section 8 of the Court Fees 
Act, the expression “the amount awarded” 
should be taken to, cover only the amount 
-awarded having regard to the considerations 
•mentioned in clauses (1) to (6) only of S. 23 


and that the expression “amount claimed” 
in Sec. S (of the Court-fees Act) should also 
receive a similar construction. In rejecting 
the contention, the learned Judge observed 
at page 358: “As I understand the Act” the 
amount of compensation to be awarded in- 
cludes ‘not only the market-value but also 
the 15% on “such market-value”. After 
referring to Sections 11, 15 and 38 of the 
Acquisition Act he proceeded to state; “it 
seems to me to be clear that the extra 
amount of “compensation claimed by the 
appellant in an appeal should under Section 
8 of the Court Fees Act include also the 15 
per cent, of the market-value and that 
he should pay Court-fee on the total amount 
including the 15 per cent.” 

It will be observed that there was absolute- 
ly no reference to Section 9 or Section 26 or 
Section 27 of the Acquisition Act or to the 
other sections to which we have referred; nor 
was there any attempt made to ascertain 
what an “award” and a “claim” is under the 
provisions of the Acquisition Act, for the 
purpose of Section 48 of the Court-fees Act. 
Section 31 to which the learned Judge re- 
ferred, deals with payment of compensation 
or deposit of tlie same in Coiut by the Col- 
lector after he has made the award. We do 
not understand how the provision requiring 
the Collector to tender payment of the com- 
pensation awarded by him ■to the person in- 
terested, or where it is not received, his be- 
ing required to deposit the same in Court to 
which a reference under Section 18 would 
be submitted, is germane to the question 
whether solatium is included in the award 
passed by a Court, for purposes of payment 
of Court-fee under Section 8 of the Court- 
fees Act, 1870. 

Even if, as the learned Judge held and 
as we also have held, the 15 per cent sola- 
tium on tlie market-value is included in the 
amount of compensation awarded by the 
Collector, tliat does not by itsbelf resolve the 
further question whether court-fee is payable 
on the mfference in the solatium awarded 
by the Collector and that which the appel- 
lant is entitled on the award of increased 
compensation, which, in our view, would de- 
pend upon the interpretation to be given to 
the provisions of Sections 9 and 23 of the 
Acquisition Act. We are therefore unable 
to accept the reasoning of the learned Judge 
in Brahmanandam’s case, ILR 53 Mad 48 = 
(AIR 1930 Mad 45) (supra) or the observa- 
tions of the Bench in Dodla Malliah’s case, 
1964-1 Andh WR 185 = (AIR 1964 Andh 
Pra 216) (supra), based on that decision as 
being in accord ■with our reading of the re- 
levant provisions of the Court-Fees Act and 
the Acquisition Act. A decision of a Bench 
of the Travancore Cochin High Court in 
Abdulrahiman Kunju v. State AIR 1955 
Trav-Co. 110 was also- cited by the learn- 
ed Government Pleader, but that case does not 
advance the matter any further because the 
Bench without further consideration, merely 
followed Brahmanandam’s case, ILR 53 Mad 
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48 = (AIR 1930 Mad 45) (supra) in Holding 
that Court-:fee is payable on 15 per cent 
solatiiun also. 

12. In support o£ our view that the aw^d 
for purposes o£ appeal is the award which 
is the one that is specified in Section 26 o£ 
the Acquisitioa Act, we may refer to a deci- • 
sion of a Bench of the Calcutta High Court 
in Banshidhur Marwaii v. Secretary of State, 
■54 Cal 312, 314 = (AIR 1927. Cal 533 at 
p, 533). In that case, it appeares that on a 
reference hy the Collector, the matter came 
up before a Land Acquisition Judge and on 
the 21st May, 1924 it was dismissed for de- 
fault in the absence of the petitioner. On 
the 11th Tune, 1924, the petitioners applied 
■under Order 9 Rule 9 for restoration of the 
case. That application was also dismissed 
for default on the 10th Janu^ 1925. On 
the 6th March, 1925, the petitioners applied 
before the Land Acquisition Judge for re- 
view of his order dated the lOth January, 
1925. That application for review was dis- 
missed on the 26di June, 1926. The peti- 
tioners thereafter presented a memorandum 
of appeal to the High Court on 30-7-1926 
directed against the order of 10-1-1925 and 
almost simultaneously made the application 
under consideration for ejdension of time 
under Section 5 of the Limitation Act. The 
contention on behalf of the opposite party 
was that the order against winch the peti- 
tioners sought to appeal was an order firom 
which no appeal Hes rmder the Land Acqui- 
, sition Act, In dealing •with the contentions 
:* raised before them, Suhrawardy, J., observ- 
ed at page 315: 

““Award” has not been properly defined 
in the Act; but what is or may be supposed 
to be an award has been sufficiently indicat- 
ed in several sections of which reference may 
be made to S. 11. Section 26 also indicates 
as to what an award should be. Under 
that section an award shall specify the 
amount awarded rmder Section 23. The 
order against which the petitioners want to 
appeal cannot be said to oe an award with- 
in the meaning of Section 26 of the Act.” 

13. There is no doubt that the award 
which is the subject matter of the appeal to 
the High Court is the award -under Section 
26, which is the award that is referred to in 
Section 48 of the Court-fees Act and that 
award, as we have already stated, does not 
contain solatium payable rmder Section 23 
(2) of the Acquisition Act. 

14. In om ■view, the result of the forego- 
ing discussion is that 15 per cent of the 
market-value to be added under Section 23(2) 
to the compensation awarded under Section 
23(1) is not part of the award which has to 
be passed by the Court wthin the meaning 

V of Section 26. Accordingly, no Court-fee 
under Section 48 of the Court-fees Act need 
be paid on the difference of the solatium to 
which the appellant is entitled as a resffit 
of the increase in compensation awarded by 
the Comt and that awarded by the Collec- 
tor. The Office is directed to register the 
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memorandum of appeal and the cross-objec- 
tions wiioiit calling on the appellant or the 
cross-objectors to pay court-fee thereon. 

15. PARTHASAEATHI, J. ; I agree and 
wish to make some observations on the con- 
struction of Sections 48 and 49. 

16. The latter Section of the Court Fees 
Act pro-vides for the payment of Court-fee 
in respect of the “subject-matter” of appeals. 
This is a pro-vision applicable _ generally to 
appeals. Section 48 is of limited applica- 
tion and is intended for a special catogety 
of appeals. The effect of Section 48, in 
so ar as it is material for the present dis- 
cussion, is that Court-fee is payable on the 
difference between the amount awarded and 
the amount claimed. 

17. The very fact that the legislature 
had chosen to classify appeals coming within 
the purviev/ of Section 48 as a special cate- 

{ ;oiy, is an unmistakable indication of the 
egislative intendment to make an exception 
from the general rule enacted in Section 49. 
The position is that, the subject-matter of 
an appeal is made the basis for valuation 
in Section 49. But, this general provision fur- 
nishes a contrast or distinction, when one 
considers it in juxtaposition -with the Sec- 
tion 48, which enacts a special rule in res- 
pect of a distinct category of appeals. 

18. It was thus clearly designed that the 
range of valuation in cases co min g under 
Section 48, should be narrower than the 
range of valuation, comprehended in the ex- 
pression, “subject-matter of aOTeal”. If “sub- 
ject-matter of ^peal” and dinerence between 
^amount awarded and amount claimed” are 
to be regarded as coincident in their sweep 
or range, what was the need for a special 
provision? 

19. The contention of Sri Ramachandra 
Reddy is that the word “awarded” occurring 
in Section 48 should be deemed to include 
the entire amount payable to the owner of 
a land and takes in the statutory solatium 
also. Likewise, his submission is that tihe 
“amount claimed” includes the solatium. If 
this contention is accepted, it would mean 
that the entire subject-matter of the appeal 
becomes the basis of valuation for Court- 
fee. In my opinion, this the legislature not 
only did not intend, but also guarded against 
by making a specim pro-vision, 

20. The rule of construction suggested 
by the learned counsel would result in both 
the provisions being equated in their result 
and operation. This method of construction 
leadiim to the conclusion that there is a 
superfluity is not permissible. In Hill v. 
Wfllaim Hill (Park Lane), Ltd., 1949 AC 530 
at p. 546, Viscoxmt Simon said : — 

“It is to be observed that though a Par- 
liamentary enactment (like parliamentary elo- 
quence) is capable of saying the same thing 
twice over without adding anything to what 
had already been said once, this repetition 
in an Act of Parliament is not to be assum- 
ed- ‘When the legislature enacts a particular 
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phrase in a statute, the presumption is that 
it is saying something ■vraich has not been 
said immediately before. The rule that a 
meaning should, if possible, be given to 
every word in the statute implies that, un- 
less there is good reason to the contrary, 
the words add something which has not been 
said immediately before.” 

21. The alternatives are: Firstly, to re- 
gard tihe two provisions as identicm in their 
effect and to equate the difference in amount 
awarded and amoimt claimed”, ^th the 
"subject matter” of appeals. This, in my 
opinion, would be to ignore the meaning 
attributable to the words “awarded” and 
"claimed” and also to impute to the le^la- 
ture die error of repetition. 

22. The second alternative is to hold that 
the two provisions do not constitute an exam- 
ple of legislative tutology and that they 
should be so interpreted in such a manner 
as not to render Section 48 superfluous. 

23. There can be no doubt that the for- 
mer alternative is to be preferred as being 
not only in consonance with precedent and 
principle but also with the ‘equity of the 
statute” thereby giving due recognition to 
the spirit and meaning of Section 48, 

24. I agree with me reasoning and con- 
clusions of my Lord the Chief Justice as to 
the meaning of the words “awarded” and 
“claimed” and I concur in the directions 
given by him. 

Order accordingly. 
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. Sales Tax — Andhra Pradesh General 
Sales Act (6 of 1957), Ss. .20, 14 (As amended 
in 1963) — Powers of revisional authority 
under S. 20 — Extent of — Assessment of 
additional turnover can he made — (1963) 2 
Andh LT 201, Overruled. 

By making the assessment to tax on the 
additional turnover, the Commercial Tax Offi- 
cer exercises a power which is within his com- 
petence under S. 20(2) as the revisional au- 
thority and thereby, he does not trench on 
the powers of the assessing authority. The 
language of S. 20 in no way curtails the 
power of revisional authority to make assess- 
ment to the best of his judgment, nor Sec- 
tion 14 in any way curtails the power under 
S. 20. (1963) 2 Andh LT 201, Overruled. 
(Case law discussed.) (Para 24) 
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VENl^TESAM, J. : This case has been 
referred to a Full Bench by Basi Reddy, J., 
and one of us (Sambasiva Rao, J.) on the 
ground that the view of the Division Bench 
in State of Andhra Pradesh v. Varre Pothu- 
raju, (1963) 2 Andh LT 201 = (1964) 15 
STC 222 as to the scope and meaning of 
Section 14 (4) of the Andhra Pradesh 
General Sales Tax Act; 1957, vis-a- vis the 
revisional jiuisdiction tmder Section 20 of 
the said Act has cut down the amplitude 
of the powers of the revisional authority, 
although there are no restrictive words in 
Section 20 of that Act, and that the deci- 
sion therefore, requires re-consideration. 


2. The facts relevant for a determina- 
tion of the question referred to us are as 
follows : — The petitioner is an individual 
carrying on business in butter and ghee, 
and registered as a dealer' under the Andhra 
Pradesh General Sales Tax Act (No. 6 of 1957) 
(hereinafter referred to as the Act). For 
the assessment year 1956-57, he reported a 
gross turnover of Rs. 1,58,514-7-9 and a 
net turnover of Rs. 85,824-13-6, claiming 
exemption on a turnover of Rs, 1,22,689-18-0. , 
The Deputy Commercial Tax Officer, J 
Gudivada, who was the assessing authority, ^ 
checked the accounts for that year and found 
that the gross turnover was Rs. 1,58,524-1^0, 
and after allowing the exemptions to which 
he was entitled the taxable turnover as 
per his accounts was found to bo Rs, 
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85,984-14-9. The Deputy Commercial 

•Tax Officer inspected the petitioners shop 
on 17-5-1956, and found that certam bills 
■were not issued for cash and credit sales 
till the time, of his inspection. He made a 
second inspection on 9-10-1956, and re- 
covered some shps of paper. By his order 
dated 27-8-1958, the Deputy Commercial 
Tax Officer held that Rs. 1,500 had to be 
•added to the turnover of October, 1956, for 
' hot accounting for the advances and other 
defects and Bs. 2,000 had to be added 
towards the estimated suppressions, hut de- 
termined the net turnover of the dealer for 
1956-57 at Rs. 87,984-14-9, and assessed 
him to tax on the same. The Commercial 
Tax Officer, Masulmatnam, examined the ac- 
counts on 19-5-1959, and foimd that in fact 
Bs. 1,500 was not added to the turnover for 
the month of October, 1956, on account of 
suppressions. 

He also found that as per the slips of 
paper and the Anamath Book recovered by 
file Deputy Commercial Tax Officer on 9- 
10-1956, the sales amounted to Rupees 
1,574-5-6 during the period 1-10-1956 to 9- 
10-56, while the cash and credit sales shown 
in the regular accoimts amounted only to 
Rs. 579-0-8, and that during that period the- 
proportion between the turnover in the re- 
gular accounts and the turnover suppressed 
was 1:3. For these reasons, he was of the 
opinion that the assessment made by the De- 
puty Commercial Tax Officer required revi- 
. sion, and issued notice of the proposed assess- 
7-ment. He declined to accept the explana- 
tion on behalf of the dealer, and assessed 
him to tax on a further turnover of Rs. 71970. 

3. Against the order of the Commercial 
Tax Officer, an appeal was preferred to the 
Assistant Commissioner Commercial Taxes, 
Guntur, who, by his order dated 28-3-62 
refused to interfere and dismissed the appeah 
Against that decision, an appeal was preferred 
to the Sales Tax Appellate Tribunal, Hydera- 
bad, in T. A. No. 473 of 1962, and the Tri- 
bunal by its order dated 8rd March 1964 
dismissed the appeal, and upheld the order 
of the Commercim Tax Officer. Against the 
order of the Tribunal the Revision petition 
has been preferred under .Section 22 (1) of 
the Act 

4. The contention raised before the Ap- 
pellate Tribunal was that the turnover of 
Rs. 71,970 on which additional tax was levied 
by the C. T. O. was an escaped turnover, 
which he had no jurisdiction to assess, and 
relied on (1963) 2 Andh LT 201 = (1964) 
15 STG 222. The Tribimal held that the 
facts and the observations in that case were 
distinguishable from the instant case, as the 

_ ,, authority which assessed the escaped turnover 
is the Commercial Tax Officer, who is also 
the assessing authority under G. O. Ms. No. 
1091, Revenue, dated 10-6-1957, published 
at pages 107-112 of the Rules Supplement to 
Part I of the Andhra Pradesh Gazette, dated 
15-6-1957. According to this G. O., it may 
be noted, the Governor of Andhra Pradesh 
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in exercise of his powers under Section 2(1) 
(b) of the Act and in supersession of the pre- 
vious Notifications, authorised Commercial 
Tax Officers to exercise the powers of an 
assessing authority in the case of dealers 
whose total turnover is Rs. 8 lakhs or more 
a year; and by the proviso, he was authorised 
in his discretion to exercise the powers of a 
lower authority within his jurisdiction in res- 
pect of any dealer. It is, therefore, clear that 
the Commercial Tax Officer, Masulipatnam, 
could exercise the powers in respect of the 
petitioner. , The Tribunal thus held that 
the Commercial Tax Officer assessed 
the escaped turnover as an assessing 
authority, but not as a revisional autho- 
rity and - that he was competent 
to do so. The Tribunal distinguished the de- 
cision cited on the ground that in that case 
the Commissioner pmported to exercise his 
revisional jurisdiction for assessing the escap- 
ed turnover. 

5. In assailing the correctness of this de- 
cision, Sri Ranganadhachari, the learned coun- 
sel for the petitioner contended that even if 
the Commercial Tax Officer acted as an as- 
sessing authority, he could only take note 
of the slips seized by the Deputy Commer- 
cial Tax Officer, but could not, on the stren- 
gth of those slips, draw an inference regard- 
ing the escaped turnover for the entire as- 
sessment year, and make an assessment, as 
it amounted to a best of judgment assess- 
ment, which he could not do. It was also 
contended that the assessment by the Deputy 
Commercial Tax Officer itself was to the pest 
of his judgment ■under Section 14 (1) of tiie 
Act, and that the same power could not be 
exercised by the Commercial Tax Officer as 
an assessing authority; alternatively it was 
argued that if the Commercial Tax Officer 
purported to act as a Revisional authority, he 
could not do so de hors the record of assess- 
ment proceedings, and that in this case as 
they consisted only of certain slips seized by 
the Deputy Commercial Tax Officer, the 
Commercim Tax Officer could add only the 
turnover covered by those slips rmder Section 
14(4) of the Act, but not make them the 
basis for increasing the turnover threefold, as 
it amounted to a re-determination of tmn- 
over to the best of his judgment which is 
not warranted Iw Section 20, and that the 
decision of the Bench of thiR Court is good 
Jaw. 

6. The learned Acting Advocate-General, 
appearing for the State, in refufiag the con- 
tentions on behalf of tiie dealer, submitted: 

(1) The Commercial Tax Officer acted as 
a revisional authority under Section 20(3) of 
the Ac^ and made the assessment to the best 
of his judgment^ and the language of Section 
20 in no way curtails that power. 

(2) The curtailment of the revisional 
powers under Section 20 ought not to be in- 
feired by reference to Section 14; further 
even escaped turnover can be assessed by an 
assessing authority by way of best judgment 
after the addition of Section 14 C4rA) in 
1963. 
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(3) The decision of this Court in (1963) 2 
Andh LT 201 = (1964) 15 STC 222 hold- 
ing that a revisional authority cannot make 
a best judgment assessment cannot be accept- 
ed as good law. 

7. In order to decide the questions de- 
bated before us, it is necessary to advert to 
the relevant provisions of the Act before re- 
ferring to the decisions cited. 

8. Section 14 of the Act deals wth the 
assessment of tax and is in the following 
terms: 

“14 (1): If the assessing authority is satis- 
fied that any return submitted under Section 
13 is correct and complete, he shall assess the 
amount of tax payable by the dealer on the 
basis thereof but if the return appears to 
him to be incorrect or incomplete he shall, 
after mving the dealer a reasonable opportu- 
nity of proving the correctness and comple- 
teness of the return submitted by him and 
making such inquiry as he deems necessary, 
assess to the best of his judgment the 
amount of tax due from the dealer. An as- 
sessment under this section shall be made 
only within a period of four years irom the 
ejmiry of the year to which the assessment 
relates. 

(2) When making an assessment to the 
best of j'udgment under sub-section (1) the 
assessing authority may also direct the dealer 
to pay in addition to the tax assessed, a pen- 
alty not exceeding one and half times the tax 
due on the turnover that was not disclosed 
by the dealer in his return. 

(3) If no return is submitted by any dea- 
ler liable to tax under this Act before the 
date prescribed in that behalf, the assessing 
authority may, at any time ■within a period 
of four years from the expiry of the year 
to which assessment relates, after issuing a 
notice to the dealer and after making such 
inquiry as he considers necessary assess to 
the best of his judgment, the amount of tax 
due from the dealer on his turnover for that 
year, and may direct die dealer to pay, in 
addition to the tax so assessed a penalty not 
exceeding one and half times the amount of 
diat tax. 

(4) Where, for any reason, the whole or 
any part of the turnover of business of a 
dealer has escaped assessment to tax, or has 
been under-assessed or assessed at too low a 
rate, or where the licence fee or registra- 
tion fee has escaped levy or has been levied 
at too low a rate, the assessing authority may, 
at any time within a; period of four years 
from the expiry of the year to which the tax 
or the licence fee or registration fee relates, 
assess the tax payable on the turnover which 
has escaped assessment or levy the correct 
amoimt of licence fee or registration fee, after 
issuing a notice to the dealer and after mak- 
ing such inquiry as he considers necessary. 
Such authority may also direct the dealer to 
pay in addition to the tax so assessed, a 
penalty not exceeding one and half times the 
amount of that tax, if tlie turnover had escap- 
ed assessment or had been under-assessed or 


assessed at too low a rate by reason ot its 
not being disclosed by the dealer: 

Proidded that before issuing any direction 
for the payment of any penalty under sub- 
section (2) sub-section (3) or sub-section (4), 
the assessing authority snail give the dealer 
a reasonable opportunity to explain Ae omis- 
sion to disclose the information, and make 
such inquiry as be considers necessary". 

9. Section 19 deals with appeals against^ 
orders passed or proceedings recorded by an 
authority under the Act, Section 20 deals 
with re'vision by tire Board of Revenue, and 
other prescribed authorities, and is as fol- 
lows: 

“20 (1); The Bomrd of Eevenue may suo 
motu call for and examine the record of any 
order passed or proceeding recorded by any 
authority. Officer or person subordinate to 
if^ under the provisions of this Act, includ- 
ing sub-section (2) of this section, for the pur- 
pose of satisfying itself as to the legality 
or propriety or such order or as to the regu- 
larity of such proceeding and may pass such 
order in reference thereto as it thinks fit. 

(2) Powers of the nature referred to, in 
sub-section (1) may also be exercised by the 
Deputy Commissioner and the Commercial 
Tax Officer in the case of orders passed or 
proceedings recorded by authorities. Officers 
or persons subordinate to them. 

(3) In relation to an order of assessment 

E assed under this Act, the powers conferred 
y sub-sections (1) and (2) sh^ be exer- 
cisable only within such period not exceed- 
ing four years from the date on which Ae 
order was served on the dealer, as may be 
prescribed, 

(4) No order shall be passed imder sub- 
section (1) or sub-section (2) enhancing any 
assessment unless an opportunity has been 
given to the assessee to show cause agamst 
the proposed enhancement.” 

Section 39 relates to the power to make 
rules, 

10. Rules 8 to 27 deal with the submis- 
sion of returns, the peimissible deductions, 
and the method of assessment by the assess- 
ing authority. Rule 12 enables the assessing 
authority to assess a dealer to die best of 
his judgment, where no return is submitted 
or even where submitted is incomplete. Rules 
33 to 44 deal ■with appeals and revisions. 
The relevant rule is Rule 44 which is in the 
following words: 

“44, (1) The powers of the nature referred 
to in sub-section (1) of Section 20 may be 
exercised by the Deputy Commissioner of 
Commercial Taxes and the Commercial Tax 
Officer in the case of orders passed or pro- 
ceedings recorded by authorities, officers or 
persons subordinate to them. 

(2) In relation to order of assessment pass- 
ed under the Act, the powers referred to ' 
above shall be exercised: 

(i) by the Commercial Tax Officer only 
■within a period of three years from the date 
on which the order was served on the asses- 
sed; 



1970 B. Pitcliaiali v. State (EB) (Venicatesam J.J [Prs. 10-15] A. P. 149 


(ii) by tbe Deputy Cominissioner ot Com- 
mercial Taxes and tbe Board of Revenue 
only within a period of 4 years from the date 
on which the order was served on the asses- 
see; and 

(iii) No order shall be passed imder sub- 
rule (1) or (2) enbancing any assessment, un- 
less an opportunity has been given to the 
assessee to show cause against the proposed 
enhancement.” 

11. It may be noticed that the Board of 
Revenue is given the power, suo motu to call 
for and examine the record of any order or 
proceeding by a subordinate authority for 
satisfying itself as to the legality or propne- 
ty of that order or the regularity of such pro- 
ceedings, and to pass such orders in refer- 
ence thereto as it thinks fit. It cannot be 
doubted that the expression ‘legality, proprie- 
ty and regularity” is of wide import especial- 
ly having regard to the . fact that the Board 
of Revenue is empowered to pass such order 
in reference thereto as it thinks fit. It may 
then be noted that imder Section 20(2), the 
owers of the Board of Revenue \mcler 
ection 20 (1) may also be exercised 
by the Deputy Commissioner of Com- 
mercial Taxes, and the Commercial Tax Offi- 
cer, in respect of orders passed by officers 
subordinate to him, and the powers under 
Section 20 (1) as well as Section 20 (2) 
can be exercised only within a period not 
exceeding four years from the date on which 
the order was served on the dealer.. Sec- 
tion 20(4) makes it clear that in exercise of 
the powers under Section 20 of the Act an 
assessment may be enhanced, but only after 
giving an opportunity to the assessee against 
the proposecf enhancement. 

12, The order of the Commercial Tax 
Officer, in the instant case, makes it abundant- 
ly clear that he did not act as assessing au- 
tnority, but only exercised the revisional 
powers, though the provision of law (viz. Sec- 
tion 20(2)) had not been quoted, and in the 
exercise or that power he levied tax on an 
additional turnover, which, in his judgmenh 
had escaped. The argument on behalf of 
the assessee is that what is empowered by 
Section 20(4) is enhancement of assessment, 
and that there is clear distinction between 
escaped turnover and escaped assessment as 
brought out in Sections 14 (1) and 14 (4) of 
the Act. 

13. Reliance was placed by the learned 
counsel on the decision of a Bench of this 
Court in (1963) 2 Andh LT 201 = (1964) 
15 STC 222. But before adverting to that 
jud^ent, it may be necessary to refer to the 
Full Bench decision of the Madras High 
Court in State of Madras v. Louis Dreffus 
and Co^Ltd., (1955) 6 STC 318 = (AIR 1956 

\ Mad 659) (FB). In that case, the question 
tliat arose for consideration was, whether 
Rule 14 of the Madras General Sales Tax 
Rules prior to the amendment in 1948 was 
valid, and, if so, whether the powers ot re- 
vision tliereunder could be exercised in 
cases to which Rule IX relating to escaped 


assessment was applicable. Section 12 of 
the M. G. S. T. Act as amended by Madras 
Act XXV of 1947 and Rule 14 of the M. G. 
S. T. Rules, which were considered by the 
Full Bench, are in pari materia with Section 
20(1), (2) and (3) of the Act except that in 
the Madras Act and Rules no power was 
conferred on the revisional authority to en- 
hance the assessment as in Section 20(4)’ 
of the Act, 

The procedure to be followed by the as- 
sessing authority has been laid down in Sec- 
tion 9 of the Madras General Sales Tax Act, 
and Rule 17 of the Madras General Sales Tax 
Rules as amended in 1948, which is in pari 
materia with Section 14(4) of the Act, Sec- 
tion 19(1) of the Madras General Sales Tax 
Act empowered the Government to make 
Rules to carry out the purpose of the Act, 
and Section 19(2)(f) provided that -without 
prejudice to the generality of that power 
the rules may pro-vide for the assessment 
to tax imder mat Act of any turnover wMch 
has escaped assessment wi thin three years. It 
may be mentioned that in that case, the 
Deputy Commercial Tax Officer determined 
the turnover of the assessee for the assess- 
ment year 1944-45. The assessee preferred an 
appeal to the Commercial Tax Officer, and 
the appeal was dismissed. Later the Com- 
merical Tax Officer issued a notice to the 
assessee to show cause why that assessment 
should not be re-vised by including in the 
turnover an additional sum and ultimately the 
Commercial - Tax Officer increased the turn- 
over. 

14. The contention of the assessee before 
the Full Bench was that on a proper construc- 
tion of the pro-visions of that Act, the Board 
of Revenue was intended to be the sole and 
exclusive revising authority, and Rule l4(2) 
which authorised the Commercial Tax Offi- 
cer to exercise powers of re-vision was be- 
yond the rule-making power. It was further 
contended that Section 19(2)(f) referred to 
above specifically provides for rules being 
made for the assessment of escaped turnover 
of an assessee and the period -within which 
re-assessment proceedings could be started, 
and as Rule 17 framed for this purpose vest- 
ed the jmisdiction to assess an escaped turn- 
over -with the assessing authority, viz., the 
Deputy Commercial Tax Officer, it would bo 
contrary to the Rules of construction to read 
Rule 14(2) as conferring upon the Commer- 
cial Tax Officer an unfettered jurisdiction to 
reopen assessment and effect a reassessment 
even after a lapse of the period of two years 
prescribed by Rule 17 (1), 

15. Raiamannar, C. J., speaking for the 
Full Bench, stated the position thus: 

“No doubt in a general sense both Rule 
14(2) as well as Rule 17(1) serve a common 
purpose, viz., to gather revenue which has 
improperly escaped but while Rule 14 (2) 
is directed to the correction of improper or 
illegal assessment orders which have levied 
less or more tax than justified. Rule 1X(1) 
lays emphasis on escaped turnover. 
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The distinction between the two provisions 
mi^t be expressed by saying that R. 14 (2) 
deals with escaped assessments and Rme 
17(1) with ecapea turnover, notwithstanding 
that the latter also would mean that a lesser 
amount of tax has been paid. So under- 
stood, the two provisions would be comple- 
tely reconcilable and the two jurisdictions to 
rewe assessments and to reopen them would 
each be assigned to the proper authority. 

The language of Rule 17. (1) is consistent 
with this construction. The ‘escape' that 
serves as the foundation for the jmisdiction 
to reopen an assessment is that of ‘turnover^ 
and not, be it noted, an assessment. 

Turnover’ .escaped when it is not noticed 
by the officer either because it is not before 
him by reason of an inadvertence, omission 
or defiberate concealment on the part ot the 
assessee, or because of want of care on the 
art of the officer the turnover though in the 
oolcs has not been taken notice of. This 
would be the natural and normal meaning 
of the expression ‘turnover which has escap- 
ed’ in Rule 17(1).” 

It was further held that a close examination 
of Rule 14(2) also supported the view that 
the two rules were intended to be mutually 
exclusive, and the reference to the Fun 
Bench was answered thus: 

(1) Rule 14(2) is intra vires the rule mak- 
ing power of the Provincial Government under 
Section 19 of the Act. (2) The revisional 
powers under Rule 14(2) cannot be exercised 
in cases to which Rule 17. applies. (3) Rule 
17 appfies only to cases of escaped turnover 
as described earlier”. 

In (1963) 2 Andh LT 201 = (1964) 15 STG 
222, the assessee firm was provisionally as- 
sessed by the Deputy Commercial Tax Offi- 
cer for the assessment year 1955-56. In the 
return filed by the assessee for that year, 
they showed certain gross and net tumoye^ 
but the assessing authority was not satisfied 
that the books ofaccoimt were correctly main- 
tained, and holding that there were suppres- 
sions in the course of 2% months dining that 
year, estimated the turnover to the best of 
his judgment at a hi^er figure. The Deputy 
Commissioner, who was apprised of that esti- 
mate by the Commercial Tax Officer, pi^ort- 
ing to act in the exercise of his revisional 
jurisdiction, called upon the assessee to show 
cause why the turnover should not be enhanc- 
ed by him, hnd eventually enhanced the turn- 
over. On appeal to the Tribunal, majority 
of the members took the view that the revis- 
ing authority could not enhance the turn- 
over as 'that was the function of the assessing 
authority; It was against Riat order that re- 
vision . was preferred by the State to the 
High Court, Chanda Reddy C. J. speaking 
for the Bench, compared Section 20 of the 
Act with Section 12 of the M. G. S. T. Act, 
and held that it was in identical language 
except for a minor difference, and that, there- 
fore, the argument on behalf of the State 


that the revising authority could deal with 
the orders of the assessment in any way he 
liked, could not be accepted. 

The Bench took the view that the precise 
contents of the power to revise must be gath- 
ered from Sections 20 and 14 of the Act, 
analogous to S. 9 of the M. G. S. T. Act and 
the Rules thereunder. The leamd Chief Jus- 
tice sxunmed up the position thus; 

“fri the context of this enquiry, we have 
to bear in mind the fact that it is not the 
Deputy Commissioner of Commercial Taxes 
that is the assessing authority within the con- 
templation of the General Sales Tax Act^ 
that duty being allotted only to the Assis- 
tant and Drauty Commercim Tax Officers. 
That being the position, we have first to de- 
cide whether mis matter falls within the 
sweep and range of sub-section (1) or within 
the scope of sub-section (4) of Section 14. 
In our considered opinion, me function per- 
formed by the Deputy Commissioner in this 
rase is the one within the connotation of Sec- 
tion 14(4), As already mentioned, the Depu- 
ty Commissioner felt that a considerable part 
of the turnover escaped assessment to tax. 
At the risk of repetition, we may state that 
the Commercial Tax Officer estimated the 
turnover at about Rs. 2,40,000. The revis- 
ing authority determined it at about Rupees 
5,00,000. m other words, he felt that turn- 
over of nearly Rs, 3,00,000 escaped assess- 
ment to tax and that it should be brought 
to tax. This is not a rase where the whole 
of the turnover, was before the assessing 
authority and he thought that the entirety of 
the turnover could not be subjected to tax 
but only a part of it or that reduction should 
be granted in regard thereto. This is a case 
where the revising authority increased the 
turnover by more than two and a half lakhs. 
That being so, ffiere can be little doubt that 
what the revising authority did falls under 
sub-section (4). Sub-section (1) and sub-sec- 
tion (4) embody two different concepts and 
they are mutually exclusive. It is only in re- 
gard to matters coming under sub-section 

(1) that the revising aumority is empowered 
to invoke Section 20 of the Andhra Pradesh 
General Sales Tax Act or Section 12 of the 
Madras General Sales Tax Ach as the case 
may be. It does not extend to powers vested 
in the assessing authority by sub-section (4) 
of the Andhra Pradesh General Sales Tax Act 
or R. 17 (1) of the rules framed under the 
Madras General Sales Tax Acf^ which resemb- 
les Section 14(4). The duty to be discharg- 
ed under Section 14(4), is vested in the as- 
sessing authority and not in the officers that 
constitute appellate or revisional authority.” 
In coming to this conclusion, the Bench re- 
lied upon the decision of the Madras High 
Court in (1955) 6 STG 318 = (AIR 1956 
Mad 659) (FB) on the ground that Rules 14 ' 

(2) and 17 (1) of the M. G.S.T. Rules, 1939, 
are analogous to the Rules to be dealt with 
in that case, and that the principle enunciat- 
ed in that case had full vigour in the con- 
text of the enquiry before them. 
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16. We have already pointed out that the 
question for consideration before the Full 
Bench of the Madras High Court was, whe- 
ther Rule 14 of the M. G. S. T. Rules was 
valid, and if so, wheAer the powers ther^ 
under could be exercised in cases to wMcIi 
Rule 17 relating to escaped assessment was 
applicable. The Full Bench in answering 
that question, as stated above, pointed out 
the mstinction between the two rules, 
that Rule 14 (2) was intra vires, and 
that the revisional power under Rule 14 
could not he exercised in a case to which 
Rule 17 applied. In the case before the 
Bench of this Court, the question tunied 
upon the construction of Section 20 which 
has aheady been extracted. We have 
noticed how the language of Section 20 (1) 
is of wide amplitude, and Section 20 
(4) expressly empowered the revising autho- 
rity to enhance the assessment. In that 
situation, the question for consideration is, 
whether the amplitude of the language used 
in Section 20 in relation to revisional powers 
can be whittled down by a reference to 
Section 14 (4), which specifically relates to 
the power of an assessing authority who has 
already made an assessment, but not ot ,a 
revisional authority. 

17. In support of his argument that 
the revisional powers caimot be so restrict- 
ed or circumscribed, the learned Acting 
Advocate-General has invited our attention 
to some decisions of the Supreme Court. 
In tire State of Kerala v. M. Appukutty. 
(1963) 14 STC 242 = (AIR 1963 SC 796) 
after the assessment was made by the Deputy 
Commercial Tax Officer and an appeal against 
that order was dismissed, the Deputy Com- 
missioner of Commercial Taxes, after issuing 
a notice proposing to determine the escaped 
turnover for the period of assessment, levied 
the tax on enhanced turnover. An appeal 
against that order was dismissed by the Tri- 
bunal, and in revision before the High Court 
a contention was raised that the notice issu- 
ed by the Deputy Commissioner was without 
jurisdiction. That contention was upneld, 
and the order of the Appellate Tribunal was 
set aside. On appeal to the Supreme Court 
against that jud^ent, two contentions were 
raised, one on behalf of the State that the 
notice issued by the Deputy Commissioner 
was not without jmisdiction, and the other 
on behalf of the assessee that if the notice 
was not without jmisdiction the Rule imder 
which the notice was issued was ultra vires 
as it was bevond the substantive provisions of 
the Act. The Act which governed that case 
was the Madras General Smes Tax Act, No. 9 
of 1939. Kapur, J., who spoke for the 
Court, referred to Sections 9, 12 and 19 of 
the Act, and Rules 17, 17 (1), 17 (1-A) and 
17 (3-A) of the M. G. S. T. Rules. It was 
contended that the power imder Section 12 
(2), which corresponds to Section 20 of the 
Act, was distinct from Rule 17(3-A) which 
empowered the revising authority also to 
axercise the powers of the assessing authoii- 
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ty under sub-niles (1) and (8), viz., deter- 
mining to the best of judgment the turnover 
which has escaped assessment. That conten- 
tion was accepted by the Tribrmal, but re- 
versed by the Hi^ Coiud. 

The Supreme Court first of all held that 
Rule 17 and the various clauses thereof made 
under Section 19 were not beyond the rule- 
making power of the State under Section 19. 
Adverting to the argument that Rule 17 was 
ultra vires of the provisions of the AcL 
file Supreme Court held that Section 2(b) 
authorised the State Government to appoint 
as many Deputy Commissioners of Conuner- 
cial Taxes as it thinks fit for performing the 
functions conferred on them under the Acf^ 
and such officers shall perform their func- 
tions within such local limits as the Govern- 
ment may assign. Rule 17 conferred on the 
Deputy Commisioner the power to determine 
and tax the escaped turnover in cases wtiere 
revisions have been taken to them (rmder 
sub-rule (1-A) and also where revisions have 
not been taken to them (sub-rule (3-A) ). It 
was further held that Section 9 does not deal 
with escaped turnover, hut is a provision to 
determine the turnover of a dealer in the 
first instance, and that Ride 17 caimot be 
said to be in conflict with Section 12(2). 
That section, it was held, dealt with cases 
where the Deputy Commissioner, suo motu, 
or on application, called for the record and 
determined the legality or propriety of an 
order made by one of the subordinate offi- 
cers. 

hi view of Rule 17, their Lordships held 
that the power of revision of the Deputy 
Commissioner is not limited to the powers 
imder Section 12(2), and that Rule 17 dealt 
with a separate and independent jurisdiction 
in regard to determining and taxing escaped 
turnovers, and that the provisions ot Sec- 
tion 12(2) are in no way in conflict with 
the powers conferred under Rules 17 (1-A) 
and 17 (3-A). The argument that Rule 17 
(3-A) was confined to cases of revisions filed 
under Section 12(2) was also rejected. Re- 
ferring to the decision of the Full Bench of 
the Madras High Court in (1955) 6 STC 
318 = (AIR 1956 Mad 659) (FB), the 

Supreme Court, observed that that case did 
not deal with sub-rule (3-A), which came in- 
to force later. It must, therefore, be noted 
that in this case, the Supreme Court no doubt, 
held that the revisional Authority, viz., the 
Deputy Commissioner, could tax an escaped 
turnover by reason of the language of Rule 
17 (3-A). 

18. In State of Orissa v. Debald Dehi, 
(1964) 15 STC 153 = (AIR 1964 SC 1413) 
the Supreme Court, by a majority, construed 
the second proviso to Section 12(6) of the 
Orissa Sales Tax Ach 1947, which laid down 
that an order assessing an amount ot to 
passed after a lapse of 36 months from the 
expiry of the period, was not in substance 
a real proviso to that section but an indepen- 
dent legislative provision of the Act, and is 
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not limited to orders of assessment made 
under Sec. 12, but on its language applies 
to and governs any order assessing the amount 
of tax which will include an assessment 
under any provision of the Act besides Sec- 
tion 12. It was accordingly held that an 
order of assessment made in the exercise of 
revisional powers rmder Section 23 of that 
Act was governed by that period. It was 
also held that tlie power or revision imder 
Section 20(3) is a distinct and separate power 
from the power to assess under Section 12(7) 
of the Act, calling for a return in case of 
under-assessment or escaped assessment^ 
and that Section 12 (7) does not include re- 
assessment made by a revising authority 
under Section 23 (3). 

19, In State of Andhra Pradesh V. 
Eavuri Narasimloo, (1965) 16 STG 54 
(Andh Pra), Chandra Reddy, C. J., and 
Narasimham, J., held that while sub-sec- 
tions (1) and (3) of Section 14 of the Act 
deal with the power to make best of judg- 
ment assessment at. tlie time of original 
assessment, sub-section (4) of that section 
cencems itself with bringing to tax turnover 
which has escaped assessment, and it is con- 
fined to assessing such turnover as is shown 
to have escaped assessment, and has not 
extended it to estimates depending upon 
inferences to be drawn by the Department 
from certain circumstances, and it does not 
clothe the department with power to make 
a best of judgment assessment. Relying 
upon this decision, the learned counsel for 
the assessee contends that it was not open 
in tlie instant case for the Commercial Tax 
Officer to have made a best of judgment 
assessment xmder Section 14 (4), But that 
contention lacks substance because the 
learned counsel himself had to admit that 
the assessment was made by the Commer- 
cial Tax OiBBcer not as an assessing autho- 
rity, but as a revisional authority. 

20. The Supreme Comt in State of 

Karala v. K. M, Charia Abdulla and Co., 
a965) 16 STC 875 = (AIR 1965 SC 

1585) held that the words in Section 12 (1) 
of the M. G. S. T. Act, that the revisional 
authority “may pass such orders with res- 
pect thereto as he thinks fit”, mean such 
order as in the circumstances of the case 
for rectifying the defect be regarded as just. 
It was held that that power may in some 
cases include power to make or direct such 
enquiry as the Deputy Commissioner may 
find necessary for rectifying the illegality or 
impropriety in the Order or irregmarity in 
the proceeding. It, -was pointed out that 
while the Act in that case conferred on the 
prescribed authority the power to entertain 
an appeal under Section 11, and a petition 
in revision under Section 12, it did not pres- 
cribe the procedure to be followed by the 
authorities, and it was left to the State Gov- 
ernments to prescribe by the Rules under 
Section 19 the procedure of the appellate 
and revising aumorities, and that a provi- 
sion authorising the making of further en- 


quiry for effectively exercising the appellate 
or revisional power would, in the case of a 
taxing statute, fall within the scope of the 
Rules. 

Meeting the objection that even so. Rule 
14-A was ultra vires,' it was observed by 
Shah, J,, speaking for the majority, that the 
Tribunal in that case had held that Rule 
14-A must be so read as to deal with the 
“Arithmetical aspect rather than on the as- 
pect of the merits of an assessment", and 
that there was no such restriction in either 
Rule 14-A or in Section 12(2) of the Act. It 
was fmther held that the power to hold an 
enquiry to take additional evidence is a pro- 
cedural power in aid of the exercise of the 
revisional jurisdiction and if the revision^ 
jurisdiction was not restricted .only to cases 
of arithmetical errors or “arithmetical aspect", 
there was no reason to assume that the power 
under the Rule to make such enquiry as 
the appellate or the revising authority consi- 
dered it just to order or to make would 
be so restricted. It was pointed out: 

“The revisional power has to be exercis- 
ed for ascertaining whether the order passed 
is illegal or improper or the proceeding re- 
corded is irregular and it is in aid of that 
power that such orders may be passed as the 
authority may think fit. One of the inquiries 
in considering the legality or propriety of the 
orders passed by the subordinate officer 
which the revising or the appellate authority 
may make is about the correctness of the tax 
levied and if after perusing, the record the 
authority is prima facie satisfied about the 
illegahty or impropriety of the order or about 
the irregularity of the proceeding, it may 
in passing its order direct an additional en- 
quiry. Neither Section 12 nor Rule 14-A 
authorises the revising authority to enter ge- 
nerally upon enquiries which may properly 
be made oy the assessing authorities and to 
reopen assessments,” 

21. The decision in State of Madras v. 
P. M. Batcha and Co., (1967) 20 STC 273 = 
(AIR 1967 SC 15370 is not of much assist- 
ance in deciding the question before us, as 
it was laid dovm there in that in a case wliere 
an assessee was not levied with tax, there was 
no rule which compelled the assessing autho- 
rity to inform the assessee that the tax levied 
against him was nil. Since there was no as- 
sessment to tax against the respondent, it 
was held there could be no appeal under 
Section 11 of the Madras Act of 1939 against 
an order of nil assessment, and no bar to the 
jurisdiction of the Deputy Commissioner 
under Section 32(1) of the M. G, S. T. Act 
of 1959 could arise, and that the proceedings 
taken by him imder that Section were, there- 
fore, valid. 

22. In Swastik Oil Mills Ltd, v. H. B. 
Munshi, (1968) 21 STC 383 at p. 400 = 
(AIR 1968 SC 843 at p. 848) one of the 
contentions was that the revisional autho- 
rity exercising its power of suo motu revi- 
sion imder Section 31 of the Bombay Sales 
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Tax Act, 5 di 1953, could not travel beyond 
the order souglit to be revised, and that 
he cannot order a further enquiry or rely 
on material extraneous to the record of the 
order under revision. Bhargava, J., speak- 
ing for the Court, followed the decision in 
(1965) 16 STG 875 (MR 1965. SC 1585), 
and stated the position ihus ; 

- “In fact, when a revisional power is to 
he exercised, we think that the only linuta- 
iions to which that , power is subject, are 
those indicated by this Court in K. M. 
Cheria Abdulla & Co.’s Case, (1965) 16 STC 
875 = (AIR 1965 SC 1585). These limita- 
tions are that the revising authority should 
not trench upon the powers which are ex- 
pressly reserved by the Acts or by the 
Rules to other authorities and should not 
ignore the limitations inherent in the exer- 
cise of those powers. In the present case, 
the Deputy Commissioner, when seeking to 
exercise his revisional powers, is clearly not 
encroaching upon the powers reserved to 

other authorities • 

In this case, as we have indicated earlier 
the first assessment of tax was made by the 
Sales Tax Officer, and the tmnover now m 
question was assessed to tax by him. Hav- 
ing once assessed that turnover to t^ he 
could not initiate a fresh proceeding in res- 
pect of it ■under Section II- A. _ The assess- 
ment made by him was set aside in appe^ 
by the Assistant Collector and it is this 
order of the Assistant Collector which is 
sought to be re'vised by the Deputy Com- 
missioner. This is therefore, not a case 
where the powers are being exercised for 
the purpose of assessing or reassessing an 
escaped turnover. The case is one where 
the revisional powers are sought to 
be exercised to correct what appears 
to be an incorrect order passed in 
appeal by the Assistant Collector, and for 
such a purpose, proceedings could not 
possibly have been taken under Sec- 
tion 11-A. In exercising his revisional 
powers, therefore, the Deputy Commis- 
sioner is not encroaching upon the juris- 
diction of any other authority specially 
entrusted with taking such proceedings.” 

23. Our attention has been drawn to 
the Supreme Court Short Notes, Note No. 
195, Deputy Commr. of Agricultural In- 
come-Tax and Sales Tax Qimon v. Dhana- 
lakshmi Vilas Cashew Co., Quilon (C. A. 
Nos. 803 and 804 of 1967) to me eHect that 
the Deputy Commissioner, while exercising 
re-VTsionm jiuisdiction would be restricted to 
&e examination of the record for determin- 
ing whether the order of assessment was ac- 
cording to law, and that the Rule which 
confers power to assess escaped turnover is 
' normally to be exercised “on matters de 
hors the record of assessment proceedings 
before the assessing authority." The 
Supreme Court followed the decision in 
(1963) 14 STC 242 = (AIR 1963 SC 796). 
The full report has not been made avail- 
able, and we are not in a position to say 


from the Short Note placed before ■us that 
the Supreme Court has taken a view differ- 
ing from what has been laid down in (1965) 
16 STC 875 = (AIR 1965 SC 1585) 
and (1968) 21 STC 383 = (AIR 1968 SC 
843). 

24. Applying the principle enunciated 
by the Supreme Court in (1965) 16 STC 
• 875 = (AIR 1965 SC 1585), and (1968) 
21 STC 383 = (AIR 1968 SC 843), we 
hold that by making the assessment to tax 
on the additional turnover, the Commercial 
Tax Officer has not trenched on the powers 
of the assessing authority, and has exercis- 
ed a power which is ■wittun his competence 
under _ Section 20 (2) , as the revisional 
authority. We, therefore, express our res- 
pectful dissent with the contrary ■view stat- 
ed in (1963) 2 Andh LT 201 = (1964) 
15 STC 222. We may also point out that 
there cannot be any doubt in this regard 
after the addition of Section 14 (4-A) in 
1963. 

25. The Tribunal distinguished the 
decision in 1963-2 Andh LT 201 = (1964) 
15 STC 222 on the ground that the commer- 
cial Tax Officer acted not as a revisipnal 
authority, but only as an assessing autho- 
rity a ■view which we have not accepted. 
But, even so, for the reasons stated above, 
the order passed by him is ■within his com- 

S jtence as re^visional authority, and is not 
^al or ■without jurisdiction. Though for 
different reasons, the order of the Sales 
Tax Appellate Tribunal is upheld, and tire 
Tax Revision Petition is dismissed with costs. 
Advocates fee, Rs. 100. 

Petition dismissed. 
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Rambuddi Veeraswamy, Petitioner v. 
Rambuddi Jangammayya and others. Respon- 
dents. 

Ci^vil Revn. Petns, Nos. 1907 and 1908 of 
1968, DA 24-4-1969. 

Civa P. C. (1908), O. 1, R. 10 (2), O. 1, 
R. 3, O. 34, R- 1 — Scope ■ — Suit on 
mortgage — Persons claiming adverse title 
paramoimt in some or all of mortgage pro- 
perties but not through mortgagor or mort- 
gagee — Whether should he impleaded as 
parties to suit — • It is matter of discretion 
— Question is not one of jurisdiction — 
O. 31, R. 1 is subject to O. 1, R. 10 (2), 
but O. 1, R. 10 (2) is not controlled by 
O. 1, R. 3. 

The position of the law on the question, 
whether the persons claiming paramount 
title independently but not throu^ the mort- 
gagor or mortgagee can be called necessary 
or proper parties to a suit for the redemp- 
tion of mortgage, can be summarised as 
follows : 

IM/KM/E420/69/ESK/D ' 
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(1) The provisions of Order 1, Rule 10 (2) 
Ci'm P. C., should be construed very liberally 
and all persons who are found to have direct 
interest in the mortgaged properties must be 
held to be proper, though not necess^, 
parties for a complete and effective adjudica- 
tion of the righte of the parties. AIR 1958 
SC 886, FoU, 

(2) The object of the Legislature in making 
Rme 1 to Order 34 Civil P. C. is to define 
the scope of a mortgage suit^ pure and 
simple. AIR 1928 Mad 2, Rel. on. 

(3) The provisions of Order 34, Rule 1 
Civil P. C. are subject to the provisions of 
Order 1, Rule 10 (21, but the provisions of 
Order 1, Rule 10 (2) are not controlled by 
O. 1, Rule 3 Civil P. C. 

(4) The question as to who are all the 
necessary parties to be impleaded as party 
defendants in a suit on mortgage is not one 
of jurisdiction but at most one of misjoinder 
or non-joinder of parties. AIR 1955 All 4 
(FB) and AIR 1936 Mad 838, Rel. on. 


(5) Where a suit for redemption, fore- 
closure or sale of mortgaged property is 
brought by the respective parties to the 
mortgage, all perscjns interested in the equity 
of redemption and all those who claim ri^t 
and interest through the mortgagee should 
ordinarily be necessary parties and the per- 
sons who claim adverse title paramoimt in 
some or all of the mortgage properties but 
not through the mortgagor or mortgagee, 
need not be impleaded as parties nonn^y to 
such a suit. AIR 1920 Bom 96 and AIR 
1932 Cal 512 and AIR 1951 Pat 352 and 
AIR 1964 Pat 44 and AIR 1961 Pat 28, 
Ref. 

(61 But, the aforesaid rule is not inflexible 
or absolute and the Court, in each case, has 
to see whether such a comrse will lead to 
inconvenience or confusion and exercise its 
discretion judiciously and properly. AIR 1928 
Mad 2, Rel. on. 

(7) In certain cases, where the Court 
thinks it just, proper and necessary in the 
interests of all parties to adjudicate on the 
questions relating to paramount title, it is 
not only proper but even desirable to im- 

S lead such parties and avoid multiplicity of 
tigation. AIR 1928 Mad 2, Ref. 

(8) Where it is alleged that the person 
claiming adversely or by title paramount is 
a benamidar of the mortgagee, or is claim- 
ing to be in possession and enjojnnent ot all 
or some of the mortgaged properties, those 
who are likely to resist the decree-holder 
in case the decree is passed in terms ot the 
plaint must be held to be proper, though 
not necessary, parties to such a suit on mort- 
gage. 

(9) Where the Court, on a consideration 
of the facts and circmnstances of each case, 
is of the opinion that it would be just and 
convenient and desirable to decide the title 
of the persons who set up a paramount title, 
then those persons must be impleaded as 
party defenefents, and in the interests of all 


parfes, the question of tide also should be 
adjudicated upon after fr aming appropnate 
and proper issues and giving opportunity to 
all the parties concerned. AIR 1936 Mad 838 
(340) and AIR 1937 Mad 176 and AIR 1968 


Mad 142, Rel. on. (Para 10) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 Mad 142 (V 55) = 

ILR (1966) 2 Mad 78, Kxishnamachari 
v. Dhanal^hmi 8 

(1964) AIR 1964 Pat 44 (V 51), Lach- 
hmi Narain v. Ganga Mahton Z 

(1961) AIR 1961 Pat 28 (V 48), 
Aneshwar Prasad v. Misii Lai X 

(1958) AIR 1958 SC 886 N 45) = 

1959 SCR 1111, Razia Begum v. 
Sahebzadi Anwar Begum 0, 10 

(1955) AIR 1955 All 4 (V 42) = 

ILR (1955) 1 AU 523 (FB), Mst 
Satwari v. Kali Shanker 0 

(1951) AIR 1951 Pat 352 (V 88), 
Ramautar Sin^ v. Ramsewak Lm S 

(1937) AIR 1937 Mad 176 (V 24) = 

1937-2 Mad LJ 165, Kasi Chettiar 
V. Ramaswami Chettiar 8 

(1936) AIR 1936 Mad 338 (V 23) = 

43 Mad LW 525, Veeraraghavulu 
V. Suryanarayana 8 

(1932) AIR 1932 Cal 512 (V 19) = 

ILR 59 Cal 548, Tinlcarhi Dasee v. 
Narendranath 0 


(1928) AIR 1928 Mad 2 (V 15) = 53 
Mad LJ 647, Duraiswami Iyengar 
V. Varadarajulu Naidu 
(1928) AIR 1928 Mad 199 (2) (V 15) = 
107 Ind Cas 814, Muthiah Servai 
V. Somasundaram Chettiar 


8 

8 ' 


(1928) AIR 1928 Mad 764 (V 15) == 

113 Ind Cas 865, Ramasamy Pillai 
V. Marimuthu Goundan . 8 


(1920) AIR 1920 Bom 98 (F 7) = 

ILR 44 Bom 698, Satagauda Appanna 
V. Satappa y] 

(1916) AIR 1916 PC 18 (V 3) = ILR 
38 All 488, Radha Kunwar v. Reoti 
Singh 8 

(1914) AIR 1914 Mad 332 (V 1) = 

1914 Mad WN 623, In re, O. 
Ramalakshmanna 8 

C. Poornaiah, for Petitioner in both Peti- 
tions; C. N. Babu, for Respondents Nos. 2» 

8, 4, 5 and 0. 


ORDER : These two revision peStions 
give rise to an interesting question of law 
as to whether the persons claiming para- 
mount title independently but not through 
the mortgagor or mortgagee can be called 
necessary or proper parties to a suit for 
redemption of the mortgage. . 

2. The relevant and brief facts that gave 
rise to these revisions may briefly be stated 
thus. O. S. No. 60 of 1967 on the file of 
the Court of District Munsif, Sompet has ^ 
been filed by the petitioner herein for 
redemption of the mortgage executed by his 
father late Rambuddi Rajayya on 11-9-1933 
in favour of the father of the 1st defendant 
in respect of Items 1 to 9 of the plaint sche- 
dule for a Sinn of Rs. 200 repayable widi 
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interest at 18% per annum. Defendants 2 to 
4 had set up a case of adverse possession and 
paramount title to all the mortgaged pro- 
perties. It is further averred in the written 
statement of the 2nd defendant that he sold 
away Items 7, to 9 in favour of one Ram- 
huddi Harihrishna. On enquiry, the plain- 
tiff having come to know that the said 
Harikrishna since died, had sold a portioir 

“of those items in favour of one K^epalli 
Chirmodu, Defendants 5 and 6, the legal 
representatives of late Harikrishna, KaUe- 
palli Chinnodu, the 7th defendant and h^ 
wife Subhadra being alienees from Hari- 
Icrishna, were sought to be impleaded as 
defendants 5 to 8 in I. A. No. 240/67 and 
I. A. No. 77/68. Defendants 5 to 8 resisted 
the applications contending inter alia that 
their presence in the suit would be unneces- 
sary, as they do not claim title to the mort- 
gaged property throu^ the mortgagee but 
as alienees or the second defendant, who 
sets up an independent paramount title by 
adverse possession, and hence, it is beyond 
the scope of the suit. The learned District 
Mimsii^ upholding the objection of the res- 
pondents herein dismissed the applications. 
Aggrieved by the order of the trial Court, 
these revision petitions have been filed by 
the plaintiff. 

3. Sri C. Poomaiah, for the petitioners, 
contended that the defendants 5 to .8 are 
necessary and in any event, proper parties 
for a complete and effective adjudication of 
the rights of the parties as they are interest- 
ed in the result of the suit; whereas Sri 
C. N. Babu for the respondents contended 
contra and urged that in a suit for redemp- 
tion, they are not necessary or proper parties 
as they did not claim their right through the 
mortgagee but claimed title independently 
and the scope of the redemption suit being 
only limited to the parties who claimed 
interest either from the mortgagor or trom 
the mortgagee, they would be prejudiced if 
they are made parties. 

4. The point that arises for determination 
is whether the defendants 5 to 8 now sought 
to be impleaded by the pl aintiff are neces- 
sary or proper parties to O. S. No. 60/67, a 
suit for redemption of the mortgage. 

5. To appreciate the respective conten- 
tions advanced by the counsel, it is profit- 
able to consider the provisions of Order 34, 
Rule 1 Civil P. C. which reads thus : 

"Subject to the provisions of this Code, 
all persons having an interest either in the 
inortgage-security or in the right of redemp- 
tion shall be joined as parties to any suit 
relating to the mortgage.^’ 

- It is tae, as contended by Sri Babu, that 
the object of this rule is to make all persons 
having an interest in the mortgage-security 
or in the right of redemption join as parties 
with a view to avoid multiplicity of suits. 
It is also true that the defendants 5 to 8 
who are sought to be impleaded as party- 
defendants by the p laintiff in the suit for 


redemption, are not claiming any right 
throu^ the mortgagee or mortgagor but 
claiming independent title throu^ the 2nd 
defendant. The provisions of O. 34, Rule 1 
Civil P. C. are subject to the provisions of 
the Code as disclosed from the opening 
words of the rule. Order 1, R. 2, Clause (2) 
Civil P. C. empowers the Court to add the 
name of any person who ought to 
have been joined as defendant and 
whose presence before the Court 
would be necessary in order to enable 
the Court effectively and completely to 
adjudicate upon and settle all the questions 
involved in the suit. Even on the admitted 
facts, it cannot be said that the defendants 5 
to 8 are not interested in some of the mort- 
gaged properties which according to tliem 
were in their possession on the date of suit, 
though they claimed to have got possession 
of the properties through the 2nd defendant, 
who is setting up an independent paramount 
title by adverse possession. Fmrther, in case 
the plaintiff succeeds in getting a decree in 
the suit for redemption in respect of the suit 
properties, some of them being alleged or 
claimed to be in the possession of defen- 
dants 5 to 8, he will not be able to reap 
the fruits of the decree, until and unless 
they (defendants 5 to 8) are made parties to 
the suit. 

6. I am unable to agree with tbe con- 
tention of Sri C. N. Babu that the provisions 
of Order 1, Rule 10 Civil P. C. are con- 
trolled by Order 1, Rules 1 and 3. As far 
as Order 1, Rule 1 is concerned, I must say 
that it has no application to the facts of the 
present case, as the same relates to the per- 
sons who may be joined in one suit as plain- 
tiffs, in whom any ri^t to relief in respect 
of or arising out of the same transaction or 
series of transactions is alleged to exist. Even 
Rule 3 of Order 1 which authorises all per- 
sons against whom any right to relief in res- 
pect of or arising out of the same act or 
transaction is alleged to exist, whether joint- 
ly or severally, to join as defendants, can- 
not be said to control the provisions of 
O. 1, R. 10, cl. (2), Civil P. C. The argu- 
ment of Sri Babu is that as no relief against 
the defendants 5 to 8 relating to redemp- 
tion of mortgage is sou^t for, they cannot 
be added in the same suit as party defen- 
dants. As observed by B. P, Sinha, J. (as he 
then was) in Razia Begum v. Sahebzadi 
Anwar Begum, AIR 1958 SC 886 (895) : 

“In a suit relating to property, in order 
that a person may be added as a party, he 
should have a direct interest as distinguished 
from a commercial interest, in the subject- 
matter of litigation.” 

Admittedly, in the present case, the defen- 
dants 5 to 8 are directly interested in Items 7 
to 9 of the plaint schedule claiming as alie- 
nees from the 2nd defendant who has set 
up an independent title by adverse posses- 
sion. The plea of the plaintiff that the 2nd 
defendant, who is setting up an adverse title, 
has colluded with the 1st defendanii who 
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remained ex parte and hence, the mortgagee 
is deemed in law to be in possession of the 
mortgaged properties, is material and rele- 
vant to determine the point at issue, whe- 
ther defendants 5 to 8 are necessary or pro- 
er parties to the present suit. If on enquiry 
y the Court this point is found in favour 
of tire plaintiff, the plaintiff must be able 
to get at the properties, pursuant to the 
decree and he will not be in a position to 
successfully execute die decree and get 
possession of the mortgaged properties, un- 
less he makes the defend^ts 5 to 8 as party 
defendants who claimed to be in possession 
of those items. 

7. From a perusal of the cases cited 
across the bar by both the counsel, it is evi- 
dent that there is some conflict between 
several High Courts on this point. The Bom- 
bay, Allahabad and Calcutta High Coiuts 
and in some cases die Patna High Court 
have taken the view that in a suit for 
redemption of a mortgage, persons claiming 
paramount title independently of the mort- 
gagor or mortgagee are not necessary or 
proper parties to the suit. In Satagauda 
Appanna v. Satappa, ILR 44 Bom 698 = 
(AIR 1920 Bom 96), it was held that parties 
in possession of mortgaged properties claim- 
ing independendy of me mortgage are not 
necessary parties in a suit for redemption. 
In Tinlcarhi Dasee v. Narendranath, AIR 
1932 Cal 512, Buckland, J. has held that 
questions of paramoimt tide should not ordi- 
narily be decided in a suit to enforce a 
mortgage. A Full Bench of the Allahabad 
High Court, in Mst. Satwaii v. Kali Shanker, 
AIR 1955 All 4, has held that a person 
having a paramount tide is not a necessaiy 
party in a mortgage suit. In that case, their 
Lordships have observed that “the rule as 
to impleading persons having paramoimt title, 
is more a rule of convenience and prudence 
than a rule affecting the jurisdiction of the 
Court.” In Ramautar Singh v. Ramsewak Lai, 
AIR 1951 Pat 352, a Division Bench of the 
Patna High Coini; has held that the person 
claiming paramount title is not a necessary 
party to a suit for redemption of mortgage. 
The same view has been taken by a sin^e 
Judge of the same High Court in Lachhmi 
Narain v. Ganga Mahton, AIR 1964 Pat 44. 
In that case, it was held that the suit for 
redemption of a mortgage could not be con- 
verted into one for investigation of title be- 
tween the original mortgagee-defendant and 
the proposed intervening defendant whose 
interest was adverse to the original mort- 
gagee, and hence, the proposed intervener 
could not be made a party defendant to such 
a suit. Another Division Bench of the Patna 
High Court, in Aneshwar Pfasad v^ Misri Lai, 
AIR 1961 Pat 28, has talcen the contrary 
view to that expressed in AIR 1951 Pat 352. 

8. As far as, the Madras High Court is 
concerned, I must say that it has taken 
consistently .the view that it is always con- 
venient for ■'effective and eomplete adjudica- 
tion of the rights of the parties to implead 
the persons who claim to be in possession 


of the mortgaged properties in a suit for 
redemption, tnougn the questions of para- 
moimt title have to be decided. In Dorai- 
swami v. Varadarajulu, AIR 1928 Mad 2, 
tlie questions that arose for determination 
were, whether a person claiming an adverse 
or paramount title was or was not a neces- 
sary or proper party in a mortgage suit and 
whether the Court, in such a suit, can adjudi- 
cate the title of such persons claiming title- 
adverse to the mortgagor or mortgagee. 
Vekatasubba Rao, J., at page 4, succinctly 
summed up the legal position thus : " 

“To a mortgage suit a person claiming an 
adverse or paramount title is not ordinarily 
a necessary or proper party; this rule is not 
absolute or inflexible, for, in certain circum- 
stances, it may not only be proper but even 
desirable to implead him as a party, x x x x 
The object of this rule (Order 34, Rule 1 
Civil P. C.) is to define the scope of a mort- 
gage suit as such, that is of a mortgage suit 
pure and simple, but this rule is not directed 
to the question whether any cause of action 
may or may not be joined to a claim on a 
mortgage, and, if it may be joined in what 
circumstances, x x x The question of owner- 
ship as a question of fact is bound up wi^ 
the other questions that necessarily arise in 
the case and it seems to me that this is a 
strong reason for holding that the issue 
should be tried and decided in this action 
itself.” 

In Muthiah Servai v. Somasimdaram Chettiar, 
AIR 1928 Mad 199 (2), Devadoss, J., whfle 
considering whether an issue relating to the 
property being self-acquired as claimed by 
one of the members of the family can be 
gone into in a suit for mortgage executed by 
a member of the family, had held that 

“although in a mortgage suit it is not 
proper that a title of person who claims 
adversely to the mortgagor should be gone 
into it would be but fair that this issue ought 
to be raised and determined in course ot the 
suit and should not be left to be determined 
in execution.” 

The same view had been taken by a Divi- 
sion Bench of the Madras High Court in 
Ramasamy Pillai v. Marimuthu Goundan, AIR 
1928 Mad .764. In Veeraraghawilu v. Surya- 
narayana, AIR 1936 Mad 338, Venkata- 
ramana Rao J., as he then was, while con- 
sidering this aspect of the case, observed at 
page 340 : 

"Ordinarily the title of persons who set up 
a claim adverse to the mortgagor and mort- 
gagee should not be investigated in a suit • 
upon a ihortgage. The. joinder of such per- 
sions as stated by the Privy Council in ILR 
38 AU 488 = (AIR 1916 PC 18) (Radha 
Kunwar v. Reoti Singh) is irregular and 
leads to confusion, but it is not an inflexible 
or invariable rule. Such joinder does not 
affect the jurisdiction of the Court, though it 
is always desirable that if a party sets up 
a paramount title and does not want to 
redeem the property he may be struck off 
from tile record as he takes the risk of not 
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daiming redemption in case his title is found 
against in any subsequent litigation. But in 
each case the Court can exercise its discre- 
tion whether it will lead to inconvenience or 
confusion in tr 3 ung the issue as to paramount 
title in the same suit. As observed by 
Venkatasubba Rao, J., in 53 .Mad LJ '64X = 
(AIR 1928 Mad 2) (Duraisami Iyengar v. 
Varadarajulu Naidu) sometimes it may be 
necessary to do so. The Court is not bound 
to adjudicate on it, but the fact that _ the 
defendant objects to the trial of such an issue 
would not preclude the Court from trying it 
if it thinks necessary in the interests ot all 
parties that such a trial should take place; 
wde 1914 Mad WN 623 = (AIR 1914 Mad 
832) (In re O. Ramalakshmanna). As pointed 
out in AIR 1928 Mad 764, it is very desir- 
able that before the property is brought to 
sale all questions of tide relating to the mort- 
gaged property should be settled and the 
Court should as far as possible avoid multi- 
plicity of litigation. The effect of joining per- 
sons who claim a title paramount need not 
necessarily result in a msmissal of the suit. 
The Court can order a separate trial. 

In this case for instance it cannot be said 
that the trial of the issue relating to the title 
set up by defendant 6 was altogether un- 
necessary. The claim set up by defendants 
6 to 13 is based on a title derived from the 
branch of defendants 1 and 2 prior to the 
mortgage, x x xx Defendant 6 and his ahe- 
nees could not be said to be complete stran- 

§ ers who claimed by a title not derived from 
le parties. In such circumstances, 1 think 
it is very often desirable that the title to the 
mortgaged property should be set at rest 
before the property is brought •to sale, x x x 
In the interests of all parties I think it is 
not desirable that they should bo driven to 
another litigation.” 

In Kasi Chettiar v. Ramasami Chattiar, AIR 
1937. Mad 176, a suit on mortgage against 
legal representatives of the mortgagor was 
brought. The legal representatives claimed 
title paramount to the mortgaged property 
and denied right of the mortgagor to bind 
over that property. In those circumstances, 
their Lordships, after considering the entire 
case law on the subject, have held that the 
question whether issues of paramount title 
should or should not be decided in a suit on 
mortgage was dependent on the facts and 
circumstances of each case and the facts , of 
that case justified that it should be tried 
and decided before the mortgaged security 
was brought to sale. The same view has been 
taken by Ramammti, J. in Krishnamachari 
V. Dhanalakshmi, AIR 1968 Mad 142. 

9. The view of the Bombay, Calcutta, 
Allahabad and Patna Hi^ Comts is opposed 
in certain respects to the view of the Madras 
High Court. Though the Madras High Court 
aCTees wth the view expressed by the seve- 
ral High Courts normally that the persons 
who claim adverse independent title para- 
mount in some or aU of the mortgaged pro- 


perties, need not be impleaded as parties to 
such a suit, it thinks it proper and desirable 
to implead such persons as parties to the 
suit where, on a consideration of the facts 
and circumstances of each case, the Court 
considers it just, proper and necessary in 
the interests of the parties to adjudicate on 
all the questions including that of paramount 
title in order to avoid multiplicity of suits 
without allowing the question of ownership 
of the said properties to be once again agitat- 
ed or gone into at the stage of the execu- 
tion proceedings. 

10, From the aforesaid discussion, the 
following principles emerge: (1) The provi- 
sions of O. 1, R. 10 (2), Civu P. C., as 
held by the Supreme Court in Razia Begum’s 
case. Air 1958 SC 886, should be construed 
very liberally and all persons who are found 
to have direct interest in the mortgaged 
properties must be held to be proper, though 
not necessaiy, parties for a complete and 
effective adjudication of the rights of the 
parties. 

(2) The object of the Legislature in making 
Rule 1 to Order 84 Civil P, C. is to define 
the scope of a mortgage suit, pure and 
simple. 

(3) The provisions of Order 84, Rule 1 
Civil P. C. are subject to the provisions of 
Order 1, Rule 10 (2), but the provisions of 
Order 1, Rule 10 (2) are not controlled by 
O. 1, Rule 3 Civil P. G. 

(4) The question as to who are all the 
necessary parties to be impleaded as party 
defendants in a suit on mortgage is not one 
of jurisdiction but at most one of misjoinder 
or non-joinder of parties. 

(5) Where a suit for redemption, fore-i 
closure or sale of mortgaged property isj 
brought by the respective parties to the mort-i 
gage, aU persons interested in the equity of 
redemption and all those who claim right 
and interest through the mortgagee should 
ordinarily be necessary parties and the per- 
sons who claim adverse title paramount in 
some or all of the mortgage properties but 
not through the mortgagor or mortgagee, 
need not be impleaded as parties normally to 
such a suit. 

(6) But, the aforesaid rule is not inflexible 
or absolute and the Court, in each case, has 
to see whether such a course wfll lead to 
inconvenience or confusion and exercise its 
.discretion judiciously and properly. 

(7) In certain cases, where the Court 
thinks it just, proper and necessary in the 
interests of ^ parties to adjudicate on the 
questions relating to paramount title, it is not 
only proper but even desirable to implead 
such parties and avoid multiplicity ot litiga- 
tion. 

(8) Where it is alleged that the person 
claiming adversely or by title paramount is 
a benamidar of the mortgagee, or is claiming 
to be in possession and enjoyment of all or 
some of the mortgaged properties, those who 
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are likely to resist the decree-holder in case 
^the decree is passed in terms of the plaint 
must be held to be proper, though not neces- 
sary, parties to such a suit on mortgage. 

(9) Where the Court, on a consideration of 
the facts and circumstances of each case, is 
of tlie opinion that it would be just and con- 
venient and desirable to decide the title of 
the persons who set up a paramount title, 
then those persons must be impleaded as 
party defendants, and in the interests of all 
parties, the question of title also should be 
adjudicated upon after framing appropnate 
and proper issues and giving opportunity to 
all the parties concerned. 

11. I shall now turn to the facts of the 
present case and consider the same in the 
liglit of the aforesaid priiiciples, with a view 
to arrive at a correct conclusion on the 
material points at issue. It is clear from the 
stand taken by the respondents herein that 
diey claimed title to some of the suit pro- 
perties through the 2nd defendant and not 
through the mortgagor or the mortgagee and 
also claimed to be in possession and enjoy- 
ment of them. If they are not impleaded as 

S "es to the suit and in case the plaintiff 
y succeeds in the suit, there is every 
likelihood of these defendants resisting the 
plaintiff from taldng possession of the pro- 
perties on the ground that they were the 
owners of those items and in which case, 
separate suit or suits have to be filed by the 
plaintiff once again. To avoid multiplicity of 
suits, on a close and careful consideration of 
the admitted facts and circumstances ot the 
case, I think it not only desirable but just 
and convenient to implead the defendants 5 
to 8 as supplemental defendants in this very 
suit and permit them to file written state- 
ments raising all the requisite pleas includ- 
ing the plea of paramount title by adverse 
possession to the suit properties. In the cir- 
cumstances and for the reasons stated, I must 
hold that the plaintiff-petitioner is entitled 
to implead the defendants 5 to 8 as supple- 
ments defendants and get adjudication on 
the question of title to some of the pro- 
perties claimed to be in possession and en- 
joyment by them. 

12. In the result, I allow these revision , 
petitions, setting aside the order of the Court 
below, and direct the lower Court to permit 
the supplemental defendants 5 to 8 to file 
written statements raising all the pleas in-, 
eluding the plea of paramount title available 
to them and frame proper and necessary 
issues and finally decide the case on ments. 
In the circumstances, I direct each party to 
bear their own costs. 

Revision allowed. 


AIR 1970 ANDHRA PRADESH 158 
(V 57 C 22) 

FULL BENCH 

P. JAGANMOHAN REDDY, C. J., 
CHINNAPPA REDDY AND 
PARTHASARATHI, JJ. 

Kanisetti Audilaxamana Rao, Appellant v. 
Attipalli Raghurami Reddi (died), Attipalli 
Mallareddi and others. Respondents. 

Second Appeal No. 538 of 1963, 'Df-U-l- 
1969. ’ ' . ^ 

(A) Contract Act (1872), S. 127 — Execu- 
tion of guarantee letter and promissory note 
by guarantor — Forbearance to sue debtor 
on that basis — Amounts to consideration. 

Where on simultaneous execution of the 
promissory note and the guarantee letter by 
the guarantor the creditor abstains from 
taking any legal action against the debtor, 
such forbearance is a valid consideration 
though it does not emanate from an express 
promise to forbear. A surety’s promise or 
security given by the debtor coulcL be validly 
enforced if there is an agreement, express or 
implied, to give time, or if there is an actual 
foroearance which, ex post facto, may be- 
come the consideration to support it. Case 
law discussed. (Paras 1^ 19, 20, 21) 

(B) Hindu law — Debt by father — Son’s 
Kability — Father standing as surety for debt 
incurred by stranger — Surely is not per- 
sonal — His sons are bound to malce good 
that surety. AIR 1919 Mad 831, Rel. on. 

(Para 22) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 727 (V 54) = 

(1967) 2 Sej 811, Faqir Chand v. 

S. Hamam Kaur 

.(1939) AIR 1939 Mad 867 (V 26) = 

ILR (1940) Mad 123, Lakshmadu 

V. Ramudu 1, 2. 10 

(1919) AIR 1919 Mad 831 (V 6) = 

ILR 41 Mad 1071, Thangathammal 
V. Anmachalam Chettiar 
(1909) 1909-1 Ch 291 = 78 LJ Ch 
120, Wigan v. English and Scottish 
Law Life Assurance Association 
(1904) ILR 27 Mad 243 = 14 Mad 
LJ 84 (FB), Periasami Mudaliar v. 
Seetharama Chettiar 1, 

(1903) 1903 AG 809 = 72 LJ PC 79, 
Fullerton v. Provincial Bank of 
Ireland 

(1887) 19 QBD 341 = 57 LT 554 
Crears v. Hrmter 

Y. G. Krishna Murty, for Appellant; 
Venkataramanaiah, (for Nos. 2 and 3), 
Respondents. 

PARTHASARATHI J. : A question having 
arisen whether the decision in Lakshmadu 
v. Ramudu, ILR (1940) Mad 123 = (AIR 
1939 Mad 867)j requires reconsideration, this 
Second Appe^ which was heard in the 
first instance hy one of us (Parthasarathi T.) 
was referred to a Division Bench. When the 
appeal was dealt with by a Division Bench 
consisting of Venkatesam and Kondayya, JJ., 
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tiiey shared the view that the above-mention- 
ed decision requires to be re-exanuned ^ it 
is inconsistent with the decision of a FuU 
Bench in Periasami Mudaliar v. Seetharama 
Chettiar, (1904) ILR 27. Mad 243. Accord- 
ingly, the entire case was referred by them 
for consideration by a FuU Bench. 


2. In addition to the question specihcaUy 
dealt with in the order of reference, _ other 
matters were also argued before the Division 
Bench, as also at the e^Her stage. On an 
examination of the position, we have come 
to the conclusion that this appeal has ^ to be 
decided on a ground which renders it rm- 
necessary to consider whether the authority 
in ILR (1940) Mad 123 = (AIR 1939 Mad 
867), can be regarded as laying down the 
correct principle of law. The facts of the 
case anci the questions debated before us 
may now be set-out. 


3. The plaintiff in a partition action is 
the appellant in this second appeal. The 
plaintiff and the defendants 7 to 9 are 
brothers^ and their father is the 10th defen- 
dant. The defendants 1 to 5 are the sons of 
one Sundararama Reddi, who is now dead. 
The deceased obtained a decree in O. S. 
No. 119 of 1956 for recovery of money 
against the 10th defendant and some others. 
The 6th defendant was impleaded in this 
action as a judgment creditor of the 10th 
defendant, whose decree in O. S. Nos. 151 
and 153 of 1956 was impugned by the plain- 
tiff. For the purposes of this appeal, no 
further reference need be made to the 6th 
defendant. 


4. The plaintiff pleads, inter alia, that 
there was no debt due to Sundararama Reddi 
by his father and that the decree in O.S. 
No. 119 of 1956 does not impose any bind- 
ing obligation on him and his brothers and 
that the properties of the family are to be 
partitioned on the footing that the decree 
debt does not bind the junior coparceners. 
The decree debt has devolved on the defen- 
dants 1 to 5 after the death of the original 
decree-holder, and in enforcement of the 
decree, they had an item of the property 
sold. 

5. As generally happens in suit of 
this description, the father chose to remain 
absent anci took no part in the proceedmgs. 
The brothers of the plaintiff (defendants 7 
to 9) supported him. The defendants 1 to 5 
resisted the suit and pleaded tiiat the 10th 
defendant guaranteed the repayment of a 
debt due by one Venkatasubbayya and his 
son. A letter of guarantee dated 22-3-1954 
was executed by the 10th defendant and 
another person. The principal debtors wanted 
time for payment, and the creditor (father 
of the defendants 1 to 5) gave him time for 
payment on condition of the debtors obtain- 
ing guarantee as to repayment. Pursuant to 
the -understanding, the debtors made a pro- 
missory note agreeing to pay the debt; and 
the guarantors, the 10th defendant and 
another, passed on the same date, a letter 
of guarantee. The creditor sued on foot of 
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the promissory note and the guarantee and 
obtained the decree in O. S. No. 119 of 
1956, whereunder the 10th defendant was 
made liable for the satisfaction of the debt. 

6. The trial Court negatiyed the plea of 
the plaintiff and his brothers, held that the 
decree debt in O. S. No. 119 of 1956 was 
binding on them, and granted a preUmmary 
decree for partition, subject to tiie liability 
of the junior members to discharge the 
decretal hability. 

7. On appeal, the learned District Judge, 
Nellore, confirmed the decision of the trial 
Court. The case pleaded by the defendants 1 
to 5 that the 10th defendant xmdertook the 
liability as guarantor as part of the same 
transaction under which the creditor granted 
time to the principal debtors by .accepting a 
promissory note of theirs. 

8. When the second appeal was heard 
by a single Judge, a two-fold argument was 
presented for the appellant. It was contend- 
ed that the finding that there was in fact a 
subsisting debt of the father which was 
sued upon, was erroneous. It was also said 
that there was, in law, no valid or lawful 
consideration for the fathers (10th defen- 
dant) undertaking and that there was con- 
sequently no debt in existence as could be 
enforced against the sons on the pious 
obhgation doctrine. The contention rested on 
the major premise that there was no debt in 
existence, because there was no considera- 
tion for the promise made by the father. If 
this premise is well founded, the con- 
sequence is that the doctrine of pious obliga- 
tion is not apphcable and the decree does 
not affect the plaintiff and other sons ot the 
10th defendant. The second argument ad- 
vanced for the appellant was that the fact 
that the creditor obtained a decree against the 
father is no impediment to the sons' attack 
that the fotmdation for their, pious obliga- 
tion did not exist. In other words, the plea 
is that though the decree against the father 
has become unimpeachable or final, this 
does not preclude a challenge by the sons to 
the existence of the very debi^ which has 
been pronounced by a Court of law to be 
enforceable or actionable. 

9. It will be noticed that if the true 
principle is that the decree obtained by a 
creditor in a suit which is not alleged to 
be collusive or fraudulent, gives rise to a 
fresh liability of the father, and the decree 
debt itself is a distinct and independent 
source of the pious obligation of the sons, 
no attempt to impugn me decree can be 
countenanced. The argument presented on 
behalf of the appellant that there was in 
fact no debt in existence, can arise only if 
the sons are allowed by law to question the 
decree that has become final and conclusive. 
Both aspects were gone into by the Courts 
below and their findings thereon were re- 
corded. 

10. The initial step is for the plaintiff 
to establish that there is no impediment 
caused Iw reason of the decree srdfered to 
become nnal by the father. On this aspect^ 
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the ruling in (1904) ILR 27 Mad 243 (FB) 
Supra, was to the effect that independently 
of the alleged debt arising from the originm 
transaction, the decree against the father, by 
its own force, creates a debt as against him, 
which his sons are under an obligation to 
discharge, imless they show that such debt 
was illegal or immoral. This was the prin- 
ciple emerging from the answer to the ques- 
tion referred to the Full Bench in that case. 
In AIR 1939 Mad 867, Supra a Division 
Bench of the Madras High Court expressed 
the opinion that the principle stated above 
does not constitute the ratio decidendi of 
the Full Bench ruling and was no more than 
an obiter dictum. 

11. Since then, other High Courts had 
considered the question. It is obvious that it 
merits a re-examination; but, in tire instant 
case, it need not be done inasmuch as the 
Courts below have come to the definite con- 
clusion that there was in fact a debt of the 
father in existence. If this finding is correcf^ 
the consideration of the validity of the rule 
in AIR 1939 Mad 867 Supra becomes 
academic. We accordingly addressed our- 
selves, in the first instance, to the question 
whether the plaintiff has established that 
there was no actionable claim in existence 
against the 10th defendant. 

12. The primary or material facts bearing 
on this point were aheady adverted to by us. 
The respective pleas of the parties and the 
findings may be set out in a broader out- 
line. The plea of the defendants 1 to 5 is 
that one Venkata Subbayya and his son be- 
came indebted to the father of the defen- 
dants one to five in a sum of Rs. 3,000. The 
liability arose prior to 22-3-1954. The credi- 
tor was pressing for payment. The debtors 
wanted time for payment. But, the creditor 
refused to forbear unless a guarantee (ff 
third parties was forthcoming. Then the 10th 
defendant and another person were persuad- 
ed by the debtors to guarantee the payment 
of debt. The creditor accepted the guarantee 
and granted time. As a result of the arrange- 
ment on 22-3-1954, the creditor obtained a 
promissory note of the debtors as welt as 
the letter of guarantee. When the suit O. S. 
No. 119 of 1956 was filed, the 10th defen- 
dant admitted the execution of the letter of 
guarantee. It is significant that He is keeping 
himself aloof in this suit and has not chosen 
to give evidence rebutting any of the details 
pleaded by the defendants 1 to 5. 

13. The trial Coiul; held _that the forbear- 
ance to sue is suEBcient consideration for the 
letter of guarantee and it was of opinion 
that there was an enforceable debt against 
the father. . 

14. Mr. Y. , Gs ' Erishnamurty contends on 
behalf of the appellant, that the 1st defen- 
dant gave evidence as D. W. 1 and purport- 
ed to give evidence as to the origin or 
genesis of the guarantee. Learned Counsel 
seeks to draw support from the comment 
made by the District Judge on the evidence 
of D. W. 1. The District Judge observed 
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that the 1st defendant was barely 17 years 
of age then and was obviously not present 
at the relevant time and his evidence as to 
the execution of the letter of guarantee is 
not creditworthy. But the inability of D. W. 1 
to give cogent evidence of the transaction is 
immaterial as the 10th defendant himself' 
admitted in O. S. No. 119 of 1956 that the 
letter was executed by him. The plaintiff’s 
admission as P. W. 1 is also ' not without 
significance. It was clearly .found that the 
letter and promissory note were parts of the 
same transaction. The inference ^awn was 
that it was in consideration of the creditors 
acceptance of the promissory note and his 
promise to stay his nand for some time, that 
the guarantee was given. We do not see any 
reason for rejecting the inference of fact 
which constitutes the basis for the finding of 
the lower appellate Court. 

15. The appellant’s Advocate relies on 
Section 127. or the Indian Contract Act, and 
urges that there was nothing done by tlie 
promisee for the benefit of ihe debtor con- 
temporaneously udth the siuety’s undertaking 
and the guarantee is, therefore, devoid of 
consideration. The answer to this is obvious. 
The circumstances of the case point to the 
strong probability of the truth of the case of 
the defendants 1 to 5. They pleaded that the 
creditor’s forbearance was me quid pro quo 
for the guarantee. We are, as stated already, 
inclined to agree with the inference drawn 
by the lower appellate Court which was in 
concurrence with the view of the trial court. 
It is submitted that there is no definite find- 
ing of the District Judge about the creditor’s 
forbearance. Granting this criticism to be well 
founded we have, even on our own appraisal 
of the evidence, no hesitation in finduig that 
time was in fact given by the creditor. In 
this context, it is necessa^ to bear in mind 
that the two principal debtors and the two 
guarantors were, at the relevant time, trading 
as partners. And when the guarantors saw 
that their partners were under pressure of 
their creditor, they went to the rescue of 
their partners by guaranteeing the repay- 
ment, thereby obtaining a valu^le respite to 
their partners. This was the basis of the 
plaint in 0,S. No. 119 of 1956, a copy of 
which was tendered as additional evidence 
on behalf of the appellant. 

We find no ground for the admission of 
the additional evidence, which, apart from 
other arguments against its reception at this 
stage, cuts at the root of the app^ant’s argu- 
ment. The simultaneous execution . of 
the promissory note and the guarantee 
letter, affords., the clearest indication 
that they constituted a single transac- 
tion and the acceptance of the pro- 
missory note by the creditor was because 
of the inducement of the guarantee. The 
request of the guarantor is clearly implied in 
the delivery of the guarantee letter and the 
acceptance thereof by the creditor. It foliovre 
that at the desire of the guarantor, the credi- 
tor agreed to take the promissory note from 



1970 


Maniram v. State {Goswami J.) [Prs. 22-23] 


£led Criminal Revisions Nos. 143 and 87 
of 1968 respectively for quashing of the 
charges and the State has filed Criminal 
Revision No. 112 of 1968 against the order 
of discharge of K. K. Banerjee and the 
three employees of the contractor. All 
these cases are covered by our judgment 
in Criminal Revision No. 63 of 1968. In 
the result the petitions in Criminal Revi- 
' Mons Nos. 143 and 87 of 1968 are allov/ed 
' and the charges framed against the peti- 
tioners are quashed. The petition in Cri- 
minal Revision No. 112 of 1968 is reject- 
•ei 

23. K, C. SEN, J.; I agree. 

Ordered accordingly. 


AIR 1970 ASSAM & NAGALAND 49 
(V 57 C 10) 

P. K. GOSWAMI 
AND M. C. PATHAK, JJ. 
Maniram Gunju, Petitioner v. The State 
•of Assam, Opposite Party. 

Criminal Revn. No. 159 of 1965, D/- 6- 
5-1969, against Judgment of Addl. S. J. 
L. A. D. Nowgong, D/- 28-9-1965. 

Prohibition — Assam Liquor Prohibi- 
tion Act (1 of 1953) (as amended in 
1956 and 1963), Ss. 4. 3A (1963), 3A (1956) 
and 2 (3) — 'Liquor’ — Offence under 
S. 4 for consiuning liquor — Burden of 
proof — State of drunkenness establish- 
ed by prosecution — Presumption under 
_.S. 3A (1963) can be invoked — Presump- 
r tion rebuttable — Accused not submitting 
any explanation — He must be held guilty 
of offence — Effect of introduction of 
■S. 3A (1956) and S. 3A (1963) stated — 
(Evidence Act (1872), S. 106). 

Section 3A as inserted in 1963 has 
introduced a rule of evidence by which a 
person who is found in a state of drunk- 
enness shall be presumed to have consiun- 
ed liquor within the prohibited area. This 
is. of course, a rebuttable presumption. 
Once the prosecution establishes by evi- 
dence to the satisfaction of the Court that 
the accused was found in a state of drun- 
kenness, the prosecution can rely on 
the presumption and it is then up to the 
accused to rebut the presumption. IVhere 
the accused has not submitted any ex- 
planation, there is nothing wrong in in- 
voking the presumption under S. 3A 
(1963) and the accused must be held to 
have consumed liquor within the prohi- 
bited area. Case law discussed. 

(Paras 6, 11) 

Under the Act with the definition of 
'liquor’ as amended and introduction of 
S. 3A (1956) and in view of presumption 
' ' under S. 3A (1963). S. 106 of Evidence 
Act may be justifiably called in aid to 
tackle such a case. If the accused was 
in a state of drunkenness showing signs 
and manifestations supporting that state, 

LM/iM/E128/69/LGC/D ^ 

1970 A. & N./4 IV G— 19 


A. & N. 49 

the prosecution v/ill be at a great dis-- 
advantage to establish as to what parti- 
cular things the accused had taken which 
led him to that state. It will be certain- 
ly especially within the knowledge of the 
accused as to -what he had already taken 
for which he was found in that state by 
the witnesses. (Para 9) 

Liquor under the definition includes all 
liquid consisting of or containing alcohol 
and at the same time toilet or medicinal 
pi'eparations etc. containing alcohol v/hich 
are rmfit for use as intoxicating liquor 
are excluded from the definition separate- 
ly under section 3A (1956). 'section 3A 
(1956) is not an exception, but has ex- 
plained v/hat .liquid containing alcohol 
win be excluded from the general defini- 
tion of liquor after the deletion of the 
Explanation. Section 3A (1956) clearly 
suggests that but for this exclusion the 
de^ition of liquor would include the 
articles mentioned in this section. Case 
law discussed. (Paras 4, 6) 

Dealing with the prosecution for of- 
fences under Section 4 for violating the 
provisions of section 3 of the Assam A.ct, 
so far as import, transport or possession, 
selling, or buying or manufacture of 
liquor is concerned, the prosecution has 
to satisfy the Court that the liquor which 
is produced in Court is intoxicating liquor 
and contains alcohol and is not excluded 
py the provisions contained in Section 3A 
(1956). The onus is entirely on the pro- 
secution to establish the offence, which 
includes proof of the incriminating arti- 
cle as liquor within the meaning of the 
Act and that the same is not imfit for 
use as intoxicating liquor, as described 
under Section 3A (1956). Mere introduc- 
tion of section 3A (1956) separately under 
the Act after deletion of the explanation 
in the original definition would not have 
the effect of shifting the onus in this mat- 
ter on the shoulders of the accused. How- 
ever so far as the offence of consumption 
of liquor is concerned the position has 
become different after the introduction of 
S. 3A in 1963. (Para 8) 

Case law discussed: Observation in AIR 
1967 A^sam 56 with regard to S. 3A (1963) 
that it is otiose and completely unneces- 
sary, held obiter and not followed. 

(Para 6) 

Cases Referred: Chronological Paras 

(1968) Criminal Revn. No. 65 of 1965 


D/- 29-2-1968 (Assam) 11 

(1967) AIR 1967 Assam 56 (V 54) = 

1967 Cri LJ 1099. Harendra Nath 
Das v. State of Assam 5, 6 

(1967) Criminal Revm. No. 170 of 1964 
D/- 2-8-1967 (Assam) 11 

(1966) AIR 1966 SC 722 (V 53) = 

1966 Cri XJ 597, Ratanlal v. State 
of Maharashtra 4 

(1964) AIR 1964 Andh Pra 429 
(V 51) = 1964 (2) Cri LJ 271, 
Madiga Boosenna, In re 5 
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(1962) AIR 1962 SC 579 (V 49) = 

1962 Supp (1) SCR 15 = 1962 (1) 

Cri LJ 512, State of Bombay v. 
Narandas Mangilal Agarwal 4 

(1956^ AIR 1956 SC 404 (V 43) = 
Shambhu Nath Mehra v. State of 
Ajmer 9 

(1955) AIR 1955 SC 123 (V 42) = 

1955 Cri LJ 215. Behram Khur- 
shid Pesikaka v. Slate of Bombay 5, 6 
(1951) AIR 1951 SC 318 (V 38) = 

52 Cri LJ 1361, State of Bombay 
V. F. N. Balsara 4, 6 

(1910) 55 L Ed 191 = 219 US 219, 

Bailey v. Alabama 10 

(1910) 55 L Ed 78=219 US 35, 

Mobile J & K CR Co. v. Turnip 
Seed 10 

S. N. Bhuyan, for Petitioner; D. C. 

Goswami as Public Prosecutor, for State. 

GOSWAMI, J. This Criminal revi- 
sion is directed against the petitioner’s 
conviction under Section 4 of the Assam 
"Liquor Prohibition Act, for consuming 
liquor in the prohibited area, and sen- 
tence of three months’ rigorous imprison- 
ment and a fine of Rs. 100/-, in default 
one month’s rigorous imprisonment, 

2. Briefly the prosecution case is that 
on the night of 22nd of March. 1964 at 
about 9 P, M. the accused petitioner was 
found in a drunken state at the platform 
of Jakhalabandha Railway Station. He 
was caught by the Excise staff and then 
produced before the Medical Officer at 
Silghat Dispensary, who examined him 
then and there, and found as follows: 

"(1) Smell of alcohol in breath found. 

(2) Conjunctiva congested. 

(3) Gait unsteady, 

(4) Speech incoherent.” 

In the opinion of the doctor, the accused 
took alcohol in sufficient quantity as to 
make him intoxicated. 

3. The accused pleaded not guilty to 
the charge and stated that he did not take 
liquor. The learned Magistrate examined 
the doctor and two Excise officials. The 
accused did not adduce any evidence. The 
learned Magistrate relying on the evi- 
dence of the prosecution convicted the ac- 
cused, and the learned Additional Ses- 
sions Judge on appeal affirmed the con- 
viction. 

' 4. The State Legislature - of Assam 
passed the Assam Liquor Prohibition Act 
(Assam Act I of 1953), hereinafter called 
"the Act”, in 1953. This Act has since 
been amended. The preamble of the Act 
shows that it was passed in order to pro- 
hibit consumption and manufacture of 
liquor in and smuggling thereof into the 
Sub-division of Barpeta and in other 
areas of the State as may be necessary 
from time . ' to time. The Act has since 
been extended to other, areas and it is not 
disputed that the place, where the offence 
Is said to have been committed in this 


case, is within the prohibited area. This 
Act has since been amended by four ' sun- 
cessive Acts, namely, Assam Act XXX^ 
of 1953, Assam Act XIII of 1956, Assam 
Act XIX of 1956 and Assam Act XI g 5 
1963, and we will describe them herda- 
after as the first, second, third and fourffi 
amendment, respectively. The definiBon 
of liquor is given under Section 2 (3) ana 
it has been amended under the seccn&i 
and third amendments. The third amend*^ 
ment besides deleting the Explanation la* 
sorted new Sections 3A, 3B and 3C, in 
the fourth amendment, inter alia, aii» 
other Section 3A is added regarding pre*. 
sumption as to the State of drunkenness 
Section 3A in this amendment is neS 
numerically correct as there had al- 
ready been a Section 3A introduced in 
the third amendment. We will, therefora, 
refer to this section as Section 3A (19635 
and the earlier Section 3A as Section SA 
(1956) to avoid confusion. The original 
definition of liquor under Section 2(3} 
runs as follows: 

" ’Liquor’ means any intoidca&g 
liquor and includes all liquid consisting 
of or containing alcohol, also taii and 
pachwai in any form and any substanca 
which the State Government may, by 
notification, declare to be liquor for ths 
purposes of this Act. 

Explanation. — This definition shall noB 
apply to any .toilet preparation or medS* 
cine containing alcohol.” • 

This definition as it stands after tha 
amendments reads as follows: ■ 

" ’Liquor’ means any ' intoxicating 
liquor and includes all liquid consisting 
of or containing alcohol, also Taii con- 
taining alcohol and Pachwai in any form 
and any substance which the State Gov- 
ernment may, by notification, declare to 
be liquor for the purpose of this Act. 

Explanation. — Tari in an unfermeni- 
ed stage is not included within the term 
liquor and is exempted from the opera- 
tion of this Act.” 

By the third amendment, as noted 
lier, the following new sections were in- 
serted: 

"3A. Provisions of the Act not to ap- 
ply to certain articles. — Nothing in this 
Act shall be deemed to apply to — 

(1) Anj’^ toilet preparation con tainin g 
alcohol which is unfit for use as intoxi- 
cating liquor; 

(2) Any medicinal preparation contafe” 
ing alcohol which is unfit for use as in- 
toxicating liquor; 

(3) Any antiseptic preparation or solu- 
tion containing alcohol which is unfit fog 
use as intoxicating liquor; 

(4) Any flavouring extract essMce og" 
syrup containing alcohol which is unfiS 
for use as intoxicating liquor.” 

SB. Board of Experts, — (1) For the 
purpose of determining whether any cS 
the preparations mentioned in 3 A is fij 
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likely to be used as intoxicating _ liquor 
the State Government shall constitute a 
Board of Experts. 

( 2 ) 

(3) It shall be the duty of the Board 
to advise the State Government on the 
question of whether any a^cle or pre- 
paration containing alcohol is fit for use 
as intoxicating liquor and on such other 
matters incidental thereto as may be 
referred to it by the State Government. 

3C. Restrictions on use of medicinal and 
toUet preparations, — ■ On the advice of 
the Board constituted imder Section 3A, 
the State Government may by notifica- 
tion in the ofiicial Gazette declare any 
such preparation to be liquor within the 
definition of the Act and thereupon the 
State Government may, notwithstandmg 
anything contained in any other provision 
of the Act, impose such restriction £md in 
such maimer as may be prescribed.’ 

By the fourth amendment, an important 
Section 3A has been introduced which 
we wiU, as stated earlier, describe as 
Section 3A (1963): 

"3A. Presumption as the (ric) state of 
drunkenness. — Whenever any person is 
foimd in a state of drunkenness within a 
prohibited area, the Court shall presume 
that the person has consumed liquor 
within the prohibited area.” 

The result is that medicinal and toilet 
preparations containing alcohol which are 
unfit for use as intoxicating liquor, are 
excluded from the provisions of the Act. 
But if on the advice of the Board of Ex- 
perts to the effect that such articles con- 
taining alcohol are fit for use as intoxi- 
cating liquor, the Government may de- 
clare such preparation to be liquor within 
the meaning of the Act and it may also 
impose such restrictions as may be neces- 
sary. 

It is thus clear that liquor under the 
definition includes all liquid consisting of 
or containing alcohol and at the same 
time toilet or medicinal preparations etc. 
containing alcohol which are unfit for 
use as intoxicating liquor are excluded 
from the definition separately under 
Section 3A (1956). 

Broadly speaking there are the follow- 
ing prohibitions trader the Act which may 
be grouped under two categories. Firstly, 
no person shall import, transport, possess, 
sell or huy or manufacture liquor, use or 
keep any material for manufacture of 
liquor. These prohibitions are ^bject 
to condition for the issue of license'irader 
Section 21. The second category is that 
no person shall consume liquor except on 
a prescription from a registered medical 
practitioner. This prohibition is in terms 
conditional. Section 20 provides for per- 
mit for use or consumption of foreign 
liquor on certain conditions. So far as 
1^ grst categoix is concerned, it is a&: 


parent that the liquor must be produced 
in court in order to satisfy it that 
what is produced is liquor vuthin 
the meaning of the Act. To illus- 
trate, prior to the third amendment, 
suppose some liquid is produced in 
Court as liquor by the prosecution, it has 
to establish that the liquid produced is 
intoxicating liquor or contained alcohol 
and that it is not toilet or medicinal pre- 
parations containing alcohoL After the 
third amendment also, prosecution has to 
establish in addition to the above that 
what is produced in - Court is not toilet or 
medicinal preparation etc. containing 
alcohol which is unfit for use as intoxi- 
cating liquor. Under Section 3C on the 
advice of the Board of Experts to the 
effect that such articles are fit for use as 
intoxicating liquor. Government may 
declare such toilet, medicinal or other 
preparations mentioned in Section 3A as 
liquor within the definition of the Act 
and impose such restrictions as may be 
prescribed. Our attention has not been 
drawn to any such declaration by the Gov- 
ernment. Assuming there are some arti- 
cles declared as liquor, the prohibitions 
of the Act will apply. But if there is no 
such declaration by the Government, it 
cannot be assumed that all such articles 
mentioned in Section 3A are unfit for use 
as intoxicating liquor in absence of proof 
to that effect. While dealing %vith the ex- 
pression ''irafit for use as intoxicating 
liquor” appearing in the Bombay Prohi- 
bition Act, in AIR, 1962 SC 579, tlie Sup- 
reme Court observed as follows: (Naran 
Das’s case) 

"Again the preparation even if it is 
medicinal, toilet, antiseptic or flavouring 
must be unfit for use as intoxicating 
liquor i.e., it must be such that it must 
not be capable of being used for intoxi- 
cation without danger to health. If the 
preparation, may be consumed for intoxi- 
cation, it would still not attract the ap- 
plication of Sec. 24A provided the in- 
toxication would not be accompanied by 
other harmful effects. A medicinal pre- 
paration which may, because of the high 
percentage of alcohol contained therein, 
even if taken in its ordinary or normal 
dose intoxicate a normal person, would 
be regarded as intoxicating liquor. The 
medicinal preparation containing a small 
percentage of alcohol may still be capable 
of intoxicating if taken in large quanti- 
ties but if consumption of the prepara- 
tion in large quantities is likely to involve 
danger to the health of the consumer, it 
cannot be. regarded as fit for use as in- 
toxicating liquor.” 

It will be useful to have a look at the 
Bombay Prohibition Act, 1949, some of 
the pro\Tsions of which were declared in- 
valid by the Supreme Court in Balsara’s 
case, AIR 1951 SQ 318. For example, un- 
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like the definition of this term in the ori- 
ginal Assam Act with the Explanation 
excluding toilet preparation or medicine 
containing alcohol, there was no such ex- 
clusion in the Bombay definition. Pazl 
Ali, J., who delivered the judgment of 
the Court, summarised his conclusions as 
follows: 

"In the result I declare the following 
provisions of the Act only to be invalid: 

(1) Clause (c) of Section 12, so far as it 
affects the possession of liquid medicinal 
and toilet preparations containing alcohol. 

(2) Clause (d) of Section 12, so far as 
it affects the selling or buying of such 
medicinal & toilet preparations contain- 
ing alcohol. 

(3) Clause (b) of Section 13, so far as it 
affects consumption or use of such medi- 
cinal and toilet preparations containing 
alcohol.’’ 

Section 2(24) of the Bombay Act, defines 
'Liquor’ as including 

"(a) Spirit of -wine, methylated spirits, 
wine, beer and toddy and liquids consist- 
ing of or containing liquor; and 

(b) any other intoxicating substance 
which the Provincial Government may 
by notification in the Official Gazette 
declare to be liquor for the purposes of 
this Act.” 

The Act thereafter had to be amend- 
ed by the Bombay Amendment Act, 26 of 
1952, which added amongst others Sec- 
tion 24A. which without the two provisos 
in the Bombay Act corresponds to Sec- 
tion 3A of the Assam Act introduced by 
the third amendment. Another section 
was also introduced by the same amend- 
ment in the Bombay Act, namely Sec- 
tion 6A, of which Section 6A(l)(a), _(b) 
and (c) materially correspond to Section 
3B(1) of the Assam Act. Section 6A(2) 
materially corresponds to Section 3B(2) of 
the Assam Act. Section 6A(6) has two 
parts and the first part materially corres- 
ponds to Section 3B(3) and the second 
part in the Bombay Act introduces a pre- 
sumption which is absent in Section 3C of 
the Assam Act. 

In the above Naran Das’s case, AIR 
1962 SC 579 (Supra) while dealing with 
the burden of proof, the Supreme Court 
observed as follows; 

"It was for the State to prove that the 
substance seized, if a medicinal prepara- 
tion, was not unfit for use as intoxicating 
liquor. The State has even under the Pro- 
hibition Act to establish that, the respon- 
dent has infringed the provisions contain- 
ed in Sections 12 and 13” (which mate- 
rially correspond to Section 3 of the 
Assam Act). "Undoubtedly by virtue of 
Section 24A, the prohibitions do not ap- 
ply to certain categories of toilet, medi- 
cinal, antiseptic and flavouring prepara- 
tions. Even if they contain alcohol but 
on that ground the burden lying upon 


the_ State to establish in any given case, in 
which it is alleged that the accused has 
infringed the provisions contained in Sec- 
tions 12 and 13, that the infringement was 
not in respect of an article or preparation 
which was covered by Section 24A, is not 
shifted on to the shoulders of the accus- 
ed. Section 24A is in substance not an ex- 
ception. It takes out certain preparations 
from the prohibitions contained in Sec- 
tions 12 and 13. But the operation of Sec- 
tion 24A does not extend to all medicinal 
toilet, antiseptic or flavouring preparations 
containing alcohol; even if the prepara- 
tion is a toilet, medicinal, antiseptic or 
flavouring preparation, if it is fit for use 
as intoxicating liquor, the prohibitions 
contained in Sections 12 and 13 will 
apply.” 

To summarise, in view of the relevant 
provisions of the Bombay Prohibition Act, 
which we have noticed above, as they 
stood prior to the amendment of Section 
6A(6) and insertion of sub-section (7) 
therein, by the Bombay Act 22 of 1960, 
the Supreme Court held that in a prose- 
cution for offences for import and posses- 
sion of liquor under Section 65(a)(1) and 
66(b)(1) of the Bombay Act (which mate- 
rially correspond to S. 4 of the Assam 
Act), the State had to prove that the sub- 
stance seized, if a medicinal preparatipn, 
was not unfit for use as intoxicating 
liquor and that the accused had infringed 
the provisions contained in Sections 12 
and 13. 

In the next case reported in AIR 1966 
SC 722, the same question came up for 
decision. After the amendment of Section 
6A(6) and insertion of sub-section (7) 
therein, by Act 22 of 1960, the Supreme 
Court gave effect to the presumption 
raised under sub-section (7). Sub-section 
(7) of Section 6A of the Bombay Act 
reads as follows: 

"Until the State Government has deter- 
mined as aforesaid any article mentioned 
in sub-section (1) to be fit for use as in- 
toxicating liquor, every other article 
shall be deemed to be unfit for such use.” 

The Supreme Court, therefore, found 
that by the amendment of Section 6A and 
by insertion of sub-section (7) therein, 
there remained only one mode of proof 
regarding an article which is fit for use 
aS intoxicating liquor and that is by ob- 
taining the advice of the Board of Ex- 
perts and recording its determination 
that the article is fit for use as intoxicat- 
ing liquor and until so determined, every 
article mentioned in sub-section (1) of 
Section 6A is to be deemed as unfit for 
use as intoxicating liquor. This presump- 
tion under Section 6(7), however, has 
been held to be rebuttable. After this 
amendment in the Bombay Act in 1960, 
therefore, there was no onus on the ac- 
cused to establish that he has possessed or 
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consumed medicinal or toilet preparation, 
which is unfit for use as intoxicating 
liquor as he can now rely on the pre- 
sumption under sub-section (7) in absence 
of a determination by the Government 
that the particular articles are fit for use 
as intoxicating liquor. The law as it 
stood after the amendment clearly 
enables the accused to rely on the pre- 
sumption and unless it is rebutted by the 
prosecution, it will be deemed in law that 
a medicinal or toilet preparation posses- 
sed by the accused is unfit for use as in- 
toxicating liquor, and in that view of the 
matter, the Supreme Court set aside the 
conviction of the accused in the above 
decision. The Supreme Court has noticed 
that the Bombay High Court in this case 
relied on the earlier decision of the 
Supreme Court in Naran Das’s case, AIR 
1962 SC 579 (Supra) having lost sight 
of the amendment of the Act in. 1960, and 
indeed in the aforesaid case the effect of 
sub-section (7) of Section 6A did not fall 
to be considered. This is the position 
under the Bombay Act. 

We may now read Section 3 of the 
Assam Act: 

"3. Prohibition. No person shall — 

(1) import, transport or possess liquor; 

(2) sell or buy liquor; 

(3) consume liquor except on a pre- 
scription from a registered medical prac- 
titioner; 

(4) manufacture liquor; and_ 

(5) use or keep any material, utensil, 
implement or apparatus whatsoever for 
manufacture of liquor.” 

Section 4 after the fourth amendment, 
omitting the proviso, which is not mate- 
rial for our purpose, stands as follows: — 

”4. Punishment for contravention. Who- 
ever contravenes the provisions of Sec- 
tion 3 of this Act, shall be punished with 
imprisonment for a term which may ex- 
tend to two years but not less than three 
months and also with fine which may 
extend to one thousand rupees but not 
less than one hundred rupees: 

5. The learned Counsel submits that 
even if it be assumed that the accused 
consumed liquor, there is no evidence to 
establish that he consumed prohibited 
alcohol. His submission is that although 
the definition of liquor has undergone a 
change, the insertion of a new Section 3A 
(1956) excludes some type of liquor from 
the definition and in that respect the effect 
of the original definition continues in 
force although in another place in the 
same Act. He further submits that the 
presumption under Section 3A (1963) can- 
not relieve the prosecution of the duty 
to establish the offence charged. In this 
context he draws our attention to a deci- 
sion of the Supreme Court in the case 
of Behram Khurshid Pesikaka v. State of 
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Bomba.y, reported in AIR 1955 SC 123, 
and relies on the following passage: — 

"The High Court was in error in plac- 
ing the onus on the accused to prove that 
he had consumed alcohol that could be 
consumed without a permit merely on 
proof that he . was smelling of alcohol. In 
our .iudgment, that was not the correct 
approach to the question. The bare cir- 
cumstance that a citizen accused of an 
offence under Section 66(b) is smelling of 
alcohol is compatible both with his in- 
nocence as well as his guilt. It is a 
neutral circumstance. The smell of alco- 
hol may be due to the fact that the ac- 
cused had contravened the enforceable 
part of Section 13 (b) of the Prohibition 
Act. It may well be due also to the fact 
that he had taken alcohol which fell 
under the unenforceable and inoperative 
part of the section. That being so, it is the 
duty of the prosecution to prove that the 
alcohol of which he was smelling was 
such that it came within the category of 
prohibited alcohols and the onus was not 
discharged or shifted by merely proving a 
smell of alcohol.” ; 

We should also read the following pas- 
sage in the same decision: 

"The onus thus cast on the prosecu- 
tion may be light or heavy according to 
the circumstances of each case. The 
intensity of the smell itself may be 
such that it may negative its being of a 
permissible variety. Expert evidence may 
prove that consumption in small dose of 
medicinal or other preparations permitted 
cannot produce the smell or a state of 
body or mind amounting to drunkenness. 
Be that as it may, the question is one of 
fact, to be decided according to the cir- 
cumstance of each case. It is open to 
the accused to prove in defence that what 
he consumed was not prohibited alcohol, 
but failure of the defence to prove it can- 
not lead to his conviction unless it is es- 
tablished to the satisfaction of the .iudge 
by the prosecution that the case comes 
within the enforceable part of Section 
13(b), contravention of which alone, is 
made an offence under the provisions of 
Section 66 of the Bombay Prohibition 
Act.” 

Counsel also relies upon a decision of 
a Single Bench of this Court, in the case 
of Harendra Nath Das v. State of Assam, 
reported in AIR 1967 Assam and Naga- 
land, 56. As seen from the original records 
of the case, the date of offence in this 
case was 21-8-61. Nayudu, C. J. relying 
upon the above mentioned Supreme Court 
decision and also the decision of the 
Andhra Pradesh High Court in the case 
of Madiga Boosenna, reported in AIR 
1964 Andh Pra 429, held as follows: 

"Having regard to the merits of the 
case, as none of the scientific methods 
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open +0 the prosecution to follow had 
been adopted, they lost the opportunity 
.o£ proving that liquor was present in the 
stomach contents of the petitioner or it 
got itself transferred into the urine and 
blood of the petitioner.” 

"Having regard to the evidence in this 
case of the doctor who admits that symp- 
toms are consistent with the conclusion 
that these have been produced by reason 
of the accused having taken some medi- 
cine containing alcohol, the doubt which 

exists has remained um-esolved and 

the accused is entitled to the benefit of 
doubt”. ' 

Referring to the presumption under 
Section .3A (1963), the learned Chief Jus- 
tice further observed; — 

"When the question is whether a per- 
son has taken liquor, to say that he should 
be presumed to have taken liquor because 
he was in a drunken state seems to be 
m.eaningless, as it would amount to a sort 
of argument in a circle. This is particular- 
ly so when the meaning of the word 
'state of drunkenness’ is not defined in the 
Act. If it is proved that a man is in a 
state of drunkenness, it amounts to a 
proof that he has taken liquor and there 
is no more necessity of invoking the pre- 
sumption of the Amending Act. This 
amendment, in my opinion, becomes 
otiose and completely unnecessary. Fur- 
ther, if the invoking of this presumption 
under. Section 3A of the Amending Act 
may be regarded as inescapable, then it 
would amount to countering the well 
known principle of criminal jurisprudence 
that the burden of proving the guilt of 
the accused .in the case is on the prosecu- 
tion and continues to be so until the guilt 
IS, established.’ 

. ( 

In Harendra Das’s case, AlR 1967 
Assam. 56 (supra), the accused being found 
w;ithin a prohibited area exhibiting symp- 
.toni's, of a person who had taken liquor 
was charged and convicted under Section 
4 for contravention of Section 3(3) of 
the. Act. As noted earlier, the offence was 
committed on 21-8-61, that is, prior to the 
fourth ' amendment introducing a rule of 
presumption under Section 3A (1963). It 
was, therefore, not necessary in this case 
to consider the effect of Section 3A (1963). 
•On the admission of the doctor in that 
case that the symptoms exhibited by the 
accused were consistent with taking of 
some medicine containing alcohol, the ac- 
cused was entitled to an acquittal since 
the question of raising the presumption 
under Section 3A (1963) did not at all 
arise. The observations of the learned 
Chief Justice with regard to Section 3A 
(1963) are,' therefore, mere obiter, and as 
will show hereinbelow that we are unable; 
'with respect;, to agree with the same. 
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6. Since the learned Counsel stre- 
nuously relies on Harendra Das’s case, 
AIR 1967 Assam 56 (supra), even for the 
purpose - of ' dealing with the present case, 
which arose after the fourth amendment, 
we have to give our views on the two 
above-quoted points that were dealt with 
by the learned Chief Justice and also 
pressed before us. Firstly, the learned 
counsel submits that the legal position 
has not been .altered by Section 3A (1963) 
•and that we should agree . with the deci- 
sion in Harendra Das’s case, AIR 1967 
Assam 56 (supra) -even in the present 
case. It is clear that Section ^A (1963) 
has definitely, introduced a rule of evi- 
dence by which a person who is found in 
a state of drunkenness shall be presum- 
ed to have consumed liquor within the 
prohibited area. This is, of course, a re- 
buttable presumption. Once the prosecu- 
tion establishes by evidence to the satis- 
faction of the court that the accused was 
found in a state of drunkenness, the pro- 
secution can rely on the presumption and 
it is then up to the accused to rebut the 
presumption. We are unable to agree, 
with respect, with the learned Chief Jus- 
tice when he observed that - Section 3A 
(1963) is "otiose and completely .unneces- 
sary.” This section was introduced in 
1963 in the wake of the third amendment 
whereby the Explanation in the definition 
of liquor was deleted and new Sections 
3A (1956), 3B and 3C were added. Al- 
though the Explanation was deleted, the 
addition of Section 3A (1956) served the 
same object, which had earlier been ful- 
filled by the Explanation. The Explanation 
in the definition made the provision 
prima facie immune from such constitu- 
tional objections as were raised against 
the provisions of the Bombay Prohibition 
Act, 1949. Section 3A (1956) is not an 
exception, but has explained what liquid 
containing alcohol will be excluded from 
the general definition of liquor after the 
deletion of the Explanation. Section 3A 
(1956) clearly suggests that but for this 
exclusion, the definition of liquor would 
include the articles mentioned in this 
section. With regard to a case prior to 
the fourth amendment, the Act has defin- 
ed the -offence, viz., as consumption of 
liquor without a prescription from a regip 
tered medical practitioner. Prosecution is 
required under the law to establish the 
ingredients of the offence, that is to say, 
that the accused has consumed liquor and 
not one of the articles excluded under 
Section 3A (1956). Since section 3A (1956) 
is not an exception, there is no 
onus on the accused to prove that 

he comes under the exception. It is 

for the prosecution to prove that 

what the accused has consumed is liquor 

and that it does not come under the cate- 
gory of the articles mentioned in Section 
3A (1956), The above would be the posi- 
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f BTon. as the law stood prior to the' fourth 
amendment. But after the introduction 
Df Section 3A (1963)- when the accused is 
proved to be found in a state of drunken- 
nes-s within the prohibited area, the prose- 
cution is relieved frohr further establish- 
ing that he has consurhed liquor. By 
force of the - ' presumption, prosecution 
; establishes that - the accused consumed 
‘'iK'quor and it is open- -to the accused to 
rebut - the presumption and - satisfy the 
Court that what he has consumed Is under 
a prescription -from a registered medical 
practitioner ot that he has consumed one 
ctf.'the articles mentioned under Section 
SA (1956) v>;hich is unfit for use as intoxi- 
cating liquor. It, therefore, follows, that 
Section 3A (1963) is a necessary provi- 
Con to achieve the object of the Act in 
tackling the cases' of - consumption of 
liquor, within the prohibited, area when 
people are found in a state of . drunken- 
ness, since it may be highly inconvenient 
and difficult, if -not - impossible, for the 
prosecution to .establish what sort of 
liquor the accused , has consumed earlier, 
a matter, which may be said to be spe- 
cially vritliin the imowledge of the ac- 
*cused alone. 

Secondly, in a case where the accused 
■Ss charged for consumption of liquor on 
Ehe allegation that he is found in a state 
af drunkenness within the prohibited 
area, there is no legal obligation to resort 
Co any chemical test of his stomach con- 
tents to discover whether there is any 
cfcohol present or if possible to find out 
what type of liquor the accused has con- 
Gumed. The presumption under Section 
3A (1963) shifts the onus in this respect 
Go the accused and although the onus may 
ha heavy or light in the circumstances of 
each case, it is for the accused to rebut 
Che same to the satisfaction of the Court. 
The decision of the Supreme Court in 
Behram Khurshid’s case, AIR 1955 SC 
E23 (supra), on which Harendra Das’s 
' case was based, was , with regard to an 
offence for consumption of liquor after 
■the decision in Baisara’s case, AIR 1951 
SC 318 (supra) and which was sought to 
fcc established from, smell of liquor in 
cbsence of a rule of presumption in the 
Bombay Act, such as we find, under Sec- 
Son 3A (1963) in the Assam Act. The 
jraffo decidendi in Behram’s case, AIR 
ness SC 123 on this aspect of the mat- 
tsr. with all respect, will not apply to the 
present case as the presence of section 3A 
■£1.963) makes all the difference. 

For the reasons given above, with res- 
pect, we disagree with the observations 
of the learned Chief Justice in Harendra 
Dcs’s case, AIR 1967 Assam 56 on the 
Cwo points mentioned above. 

7. The presumption under Section 3A 
(71963) of the Act is a rebuttable presump- 
■ClBn. The Court shall presume that a 


person who is found in a state of drun- 
kenness mthin ■ a prohibited area has con- 
sumed liquor within the same area. This 
does not, however, mean that the accused 
is deprived of an opportunity to show 
that the state of drunkenness, which is 
deposed to by the witnesses, is either not 
true or real or that the condition under 
which he was found was a result of tak- 
ing something other than liquor.; The 
burden on the prosecution to prove that 
the accused was found in a state of drun- 
kenness never shifts and it is only when 
that is established to the satisfaction of 
the Court that the , question of presump- 
tion under Section 3A (1963) arises, and 
when that stage' is reached, in absence of 
an explanation from the accused, the 
Court will be justified in finding him guilty 
under the charge. The' burden which the 
accused has to discharge in such a case 
is not as heavy as that of the prosecution. 
He h^s to make out a prima facie case 
to rebut the presumption. 

8. To summarise, dealing with the 
prosecution for offences under Section 4 
for violating the provisions of Section 3 
of the Assam Act, so far as import, trans- 
port or possession, selling, or buying or 
manufacture of liquor, of the first cate- 
gory mentioned earlier, is concerned, the 
prosecution has to satisfy the Court that 
the liquor which is produced in Court is 
intoxicating liquor and • contains alcohol 
and is not excluded by the provisions 
contained in Section 3A (1956). So far as 
the first category of offences mentioned 
above, there is no onus on the accused 
whatsoever, as the law stands now after, 
the fourth amendment, to establish that 
liquor for import, transport or possession, 
selling or buying and manufacture of 
liquor of which he may be charged, is un- 
fit for use as intoxicating liquor. The onus 
is entirely on the prosecution to estab- 
lish the offence, which includes proof of 
the incriminating article as liquor within 
the meaning of the Act and that the same 
is not unfit for use as intoxicating liquor, 
as described under Section 3A (1956). 
Mere introduction of Section 3A (1956) 
separately under the Act after deletion of 
the explanation in the original definition 
would not have the effect of shifting the 
onus in this matter on the shoulders of 
the accused. 

So far, however, the aforesaid second 
category of offence is concerned, namely 
consumption of liquor, the position has 
become different after the fourth amend- 
ment, as has been earlier noted. 

9. While dealing with the above sub- 
missions we may only like to notice the 
provisions of Sections 105 and 106 of the 
Evidence Act, which read as follows; 

"105. When a person is accused of any 
offence, the burden of proving the exist- 



56 A. & N, (Prs. 9-11] Maniram 

ence of circumstances bringing the case 
within any of the General Exceptions in 
the Indian Penal Code, or within any spe- 
cial exception or proviso contained in any 
other part of the same Code, or in any 
law defining the offence, is upon him, 
and the court shall presume the absence 
of such circumstances.” 

''106. When any fact is especially with- 
in the knowledge of any person, the bur- 
den of proving that fact is upon him.” 

In a case under the present Act, with 
the definition as amended and introduc- 
tion of Section 3A (1956) and in view of 
the presumption under Section 3A (1963), 
Section 106 of the Evidence Act may be 
justifiably called in aid to tackle a case 
involved in this revision petition. If the 
accused, as has been held by the courts 
below, was in a state of drunkenness 
showing signs and manifestations sup- 
porting that state, the prosecution will 
be at a great disadvantage to establish as 
to what particular things the accused had 
taken which led him to that state. It will 
be certainly especially within the know- 
ledge of the accused as to what he had 
already taken for which he was found in 
that state by the witnesses. 

Dealing with S. 106 of the Evidence 
Act the Supreme Court in the case of 
Shambhu Nath Mehra v. The State of 
Ajmer, reported in AIR 1956 SC 404, ob- 
served as follows: 

"Section 106 is an exception to Sec- 
tion 101. The latter with its illustration (a) 
lays down the general rule that in a cri- 
minal case the burden of proof is on the 
prosecution and Section 106 is certainly 
not intended to relieve it of that duty. 
On the contrary, it is designed to meet 
certain exceptional cases in which it 
would be impossible, or at any rate dis- 
proportionately difficult, for the prose- 
cution to establish facts which are "es- 
pecially” within the knowledge of the ac- 
cused and which he could prove without 
difficulty or inconvenience. The word 
"especially” stresses that, it means facts 
that are pre-eminently or exceptionally 
within his knowledge.” 

This does not, however, mean that the 
burden shifts from the prosecution to the 
accused, but the latter has to satisfy the 
Court in order to rebut the presumption 
againstvhim which the Court will be 
authoris’^ to draw under Section 3A 
(1963). N. 

10. The learned Counsel for the peti- 
tioner at one \stage submitted that this 
will be doing viblence to the well-settled 
principles of criihinal jurisprudence. We 
are, however, notNimpressed vath that 
argument. In Bailey' v. Alabama, (1910) 
55 Law Ed 191 (A) at p. 200, Hughes, J., 
who delivered the opinion of the Court, 

■made the following observations: 

* 
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"This Court has frequently recognised 
the general power of every Legislature 
to prescribe the evidence which shall be 
received, and the effect of that evidence, 
in the Courts of its own Government . . . 

In the exercise of this power 

numerous statutes have been enacted' 
providing that proof of one fact shall be 
prima facie evidence of the main fact m\ 
issue; and where the inference is not^ 
purely arbitrary, and there is a rational 
relation between the two facts, and the 
accused is not deprived of a proper 
opportunity to submit all the facts bear- 
ing upon the issue, it has been held that 
such statutes do not violate the require- 
ments of due process of law, or a denial 
of the equal protection of the law.” 

In another case, — Mobile, J. & K. C. 

R. Co V. Turnipseed, (1910) 55 Law Ed" 
78 at p. 80, the Supreme Court of the 
United States affirmed the same principle 
and held as follows: 

’'If a legislative provision not unreason- 
able in itself, prescribing a rule of evi- 
dence, in either criminal or civil cases,- 
does not shut out from the party affect- 
ed a reasonable opportunity to submit to 
the jury in his defence all of the facts 
bearing upon the issue, there is no ground" 
for holding that due process of law has- 
been denied to him.” 

We are clearly of the opinion that 
there is nothing wrong in invoking the 
presumption under Section 3A in the 
particular circumstances of the case and: 
in absence of any explanation from the 
accused, we are satisfied that the evidence- 
establishes a state of drunkenness of the 
accused and the conviction under Section- 
4 of the Act is fully justified. 

11 . Mr. Bhuyan also drew our atten- 
tion to an unreported decision of my 
learned brother Pathak, J. in Criminal 
Revision No. 65 of 1965, disposed of on 
29-2-1968. It was held in that case that 
the Slate of drunkenness was not proved’ 
by the prosecution in order to enable 
them to avail of the presumption under 
Section 3A. This decision does not assist. 
the learned counsel in throwing out the 
presumption, when the state of drunken- 
ness is established by the prosecution and 
the accused has not submitted any ex- 
planation. His Lordship -was not prepar- 
ed to hold from the outward symptoms- 
found in that case that the state of drun- 
kenness was established. 

The learned Counsel also referred to- 
another unreported decision of mine in 
Criminal Revision No. 170 of 1964, dis- 
posed of on 2-8-1967. That was a case in , 
which the accused was a tea-stall owner 
and v/as charged for possession of liquor 
which was found in the dregs of one or 
two glass tumblers of his tea-stall. There 
was no question of presumption under 
Section 3A (1963) in that case and this- 
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Court was not prepared to hold that the 
accused, on the state of evidence, as dis- 
closed, could be guilty of possession of 
liquor. In the instant case, it cannot be 
said that from the evidence of the three 
prosecution witnesses including the 
doctor, the Courts below erred in law in 
holding that the accused was found in a 
state of drunkenness on the Railway 
Platform at Jakhlabandha Railway Station 
which is within the prohibited area. Ac- 
cording to the doctor, he found in the 
breath of the accused smell of liquor, his 
conjunctiva was congested, gait unsteady 
and speech incoherent. According to him, 
he took sufficient quantity of alcohol. The 
doctor stated in cross-examination that 
the accused was very unsteady and that 
degree of unsteadiness cannot come when 
one becomes tired. He also stated that if 
an alcoholic tonic is taken to the extent of 
2/3 bottles, a man can become unsteady. 
P. W. 2 also stated that he found the ac- 
cused in a drunken state. The third wit- 
ness also stated that he found the accused 
in a drunken state. The accused was not 
normal and his mode of speaking was 
also not normal. It is, therefore, clear 
from the prosecution evidence and parti- 
cularly from the evidence of the doctor 
that the accused was in a state of drun- 
kenness and that being so, he must be 
held to have consumed liquor within the 
prohibited area in absence of any expla- 
nation from him. 

12. In the result, the conviction as 
well as the sentence are upheld and the 
petition is dismissed. 

13. M. C. PATHAK, J. I agree. 

Petition dismissed. 
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Narayan Das. Petitioner v. Deputy 
Commissioner of Darrang Tezpur and 
others. Respondents. 

Civil Rule No. 261 of 1968, D/- 1-7- 
1969. 

Constitution of India, Art. 311 — Ap- 
plicability — Does not apply where ap- 
pointment is by incompetent authority. 

Article 311 is attracted in the case of a 
person who holds a civil post under the 
Union or a State. This holding of a civil 
post must at least be prima facie legal. If 
a person is appointed to a Government 
post by a competent authority, and remov- 
ed therefrom it may attract the provi- 
sions of Article 311 in appropriate cases. 
But if a person is found to have been ap- 
pointed in Government service by an 
authority who had no power or jurisdic- 
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tion to make such an appointment and' 
on whom the Government has not dele- 
gated any such power of appointment, 
the person so appointed cannot be said to> 
have held a post under the State Govern- 
ment which might attract the provisions- 
of Article 311, even though that person, 
might be functioning for the period from 
his appointment till he is removed, his 
initial appointment being without juris- 
diction and without any authority. 

(Para Sy 

J. P. Bhattacharjee and S. N. Medhi, 
for Petitioner; A. M. Majumdar Jr. Govt. 
Advocate, for Respondents. 

PATHAK, J. : — By this writ petition' 
under Article 226 of the Constitution of 
India, the petitioner has challenged the- 
order dated 20-7-68 passed by the Deputw 
Commissioner, Darrang, by which the- 
order dated 14-7-68 passed by the Addi- 
tional Deputy Commissioner, Darrang, ap- 
pointing the petitioner a Gaonbura of vil- 
lage Chengelimora in the Barbhagia- 
Mouza in place of Bangshidhar Das Gaon- 
bura, Respondent No. 4, has been set 
aside. 

2. The petitioner’s case is that respon- 
dent no. 4 Bangshidhar Das was the Gaon- 
bura of Chengelimora village who filed a 
petition on 6-5-67 before the Sub-DeputF 
Collector of Naduar Circle through the 
Mouzadar of Barbhagia Mouza stating 
inter alia that he had become unable to 
act as gaonbura and as such the said post 
might be offered to his eldest son, Lila- 
dhar Das and therefore the petitioner filed 
a petition on 18-5-67 before the Deputy 
Commissioner, Darrang, praying for his 
appointment as gaonbura of Chengelimora 
village in place of the gaonbura who was- 
going to retire from service. On 3-7-67 the 
petitioner filed another petition before the 
Deputy Commissioner of Darrang alleging 
inter alia that Liladhar Das, the son of 
respondent no. 4, was a minor and that 
the people in the locality filed a petition 
praying for the appointment of the peti- 
tioner as the gaonbura. This petition was 
sent to the Sub-Deputy Collector. Naduar 
Circle for enquiry and report. Thereafter- 
the Sub-Deputy Collector made necessary 
enquiry and submitted his report to the 
Additional Deputy Commissioner, who by 
his order dated 14-7-67 relieved respon- 
dent no. 4 from the office of the Gaon- 
bura of Chengelimora -village and appoint- 
ed the petitioner as the new gaonbura and 
accordingly a sanad was issued to the 
petitioner by the Additional Deputy Com- 
missioner. The petitioner was performing 
the duties of gaonbura since the date of 
his appointmen-t. Thereafter he was serv- 
ed with a copy of the order dated 20-7-68' 
passed by the Deputy Commissioner where- 
by the order of the Additional Deputy 
Commissioner appointing the petitioner as 
gaonbura accepting the resignation of 
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Tespondent no. 4 and relieving him from 
the said office was cancelled and gaon- 
buraship of respondent no. 4 was restor- 
ed. The petitioner has challenged this 
-order of the Deputy Commissioner. 

3. Mr. J. P. Bhattacharjee, the learn- 
ed counsel appearing for the petitioner, 
has submitted that : the petitioner who 
was appointed a’gaonbura was holding a 
post under the State Government and he 
could not be removed without following 
the procedure laid down in Article 311 of 
the Constitution and as such the impugn- 
ed order dated 20-7-68 passed by the 
Deputy Commissioner was bad in law. 
The learned counsel further submitted 
that the appointment of the petitioner as 
gaonbura was. under the provisions of the 
Assam Land and Revenue Regulation, 
1886, and as such the powers that were 
vested in the Deputy Commissioner could 
be exercised by the Additional Deputy 
Commissioner inasmuch as the expres- 
sion "Deputy Commissioner” included 
'Additional Deputy Commissioner’ as de- 
fined under Section 3(m) of the said 
Regulation. In the premises, the learned 
counsel submitted that the removal of the 
petitioner from the post of gaonburaship 
offended Article 311 of the Constitution 
of India. 

4. Mr. A. M. Ma.'jumdar, the learned 
Junior Government Advocate, on the 
other hand, submitted that the appoint- 
ment of a gaonbura was made by the 
Deputy Commissioner under Executive 
Instructions 162 and 163 and this was not 
made under any provision of the Assam 
Land and Revenue Regulation, that in ap- 
pointing a gaonbura the executive power 
of the State Government was exercised 
by the Deputy Commissioner as delegated 
under Executive Instructions 162 and 163 
and as such the appointment of the peti- 
tioner by the Additional Deputy, Commis- 
sioner was without iurisdiction and it was 
no appointment in the eye of law .and the 
petitioner could not be said to ,hold_ the 
post under the State ■ Government inas- 
much as he was not appointed by any 
authority on whom the executive^ power 
of the State Government regarding the 
appointment of gaonbura was_ vested. On 
that basis, the learned Junior ,Govern- 
ment Advocate submitted that' '.the peti- 
tioner was not entitled to any protection 
under Article 311 of the Constitution of 
India. 

5. The controversy therefore boils 
down to the question whether the. peti- 
tioner can be said to have held a post 
under the State .Government from which 
he was removed or discharged without 
following the provisions of Article 311 of 
the Constitution. 

6. Gaonburas are appointed . under the 
Executive . Instructions 162 and 163 
which are in the following terms; 


"162, Gaonburas are appointed by the 
Deputy. Commissioner. In the case of a 
vacancy, the Deputy Commissioner shall 
take into consideration (a) the claims of 
the family of the late gaonbura', (b) the 
wishes of the villagers and (c) the 
views of the mausadar, and shall apppint 
the person whom he considers most suit- 
able for the post. . 

In charges consisting entirely of nisf- 
khiraj or lakhiraj estates the nomination 
of the gaonburas shall rest with the pro- 
perties unless the nominee is plainly 
"unfit. . . ' 

' The Deputy Commissioner may dismiss 
a _ gaonbura from office . after ' recording 
his reasons in writing. 

163. Appointment of gaonburas shall be 
marked by the , grant, under the Deputy 
Commissioner’s signature of, a parchment 
sanad. On the death of dismissal of a 
gaonbura the sanad should be returned 
to the Deputy Commissioner’s office for 
cancellation.” 

7. From the above two Executive In- 
stiuctions, it is quite clear that, the power 
of appointing a gaonbura has, been vestr, 
ed in the Deputy Commissioner and not 
in any other authority. The appointment 
is not under any provisions of the Assam 
Land and Revenue Regulation and as 
such the definition of the 'Deputy Com- 
missioner’ laid down in Section 3(m) of 
the Regulation could not come to the 
aid of the petitioner. That the power of 
appointing a gaonbura vested at the rele- 
vant time only on the Deputy Commis- 
sioner is also confirmed by the subse- 
quent Government Notification No. RLRj 
68/65/83 dated 23rd September 1968, by 
which the provisions of the Executive In- 
structions 162, 163 and .167 have been 
amended by introducing Executive In- 
struction 163A, which runs as. follows: 

"For the purpose of the Executive In- 
structions 162, 163 and 167. the term 
"Deputy Commissioner” includes "Addi- 
tional Deputy Commissioner” also. 

Note; There "should be specific alloca- 
tion of works between Deputy Commis- 
sioner and Additional Deput.y Commis- 
sioner. The Deputy Commissioner should 
specify the works to be done by the Ad- 
ditional Deputy Commissioner.” 

The order appointing the petitioner was 
passed by the Additional Deputy Com- 
missioner on 14-7-67. Hence, at that time 
the Additional Deputy Commissioner was 
not invested with the power of appoint- 
ing gaonburas. In the circumstances, it 
must be held that the appointment of the 
petitioner as gaonbura on 14-7-67 and the 
issue of the sanad to the petitioner on 
14-7-67 by the Additional Deputy Com- 
missioner was without any authority and 
it had no existence in the eye of law. 

8. The learned counsel for the peti- 
tioner, however, submitted that frons 
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14-7-67 till. 20-7-68 ■ the petitioner .was 
functioning- as .the gaonbura ■ -and, there- 
fore, he must f . be deemed, to have held 
tlie post under the- State Government and 
in that view Article 311 was attracted .in 
the instant-, case and since there had. been 
no compliance with the- provisions of. Arti- 
cle 311 in the rnatter,,tlie impugned order 
of the Deputy Commissioner should be 
quashed. Article 311 is attracted in the 
case of a persons.who .holds-.. a civil post 
under the Union or a State. This holding of 
a civil post must at least be . prima facie 
legal.' In other .'worjds,;.if a person., is ap- 
pointed, to a' Government post .by a corti- 
peterit authority. ' and removed'^ therefrom 
it . may attract the provisions of Article 
311 in appropriate cases. But '.if a person 
is' found . to have been appointed in. Gov- 
ernment service by an. authority who had 
no power or iurisdiction to ihake such' an 
appointment ■ and on wh6m.;'the Govern- 
ment has not delegated 'any such power 
of appointment, ‘-'the peirsbn so' apiDointed 
cannot be said to' 'have' held a ■post under 
the- State Government ' which might at- 
tract'- the provisions ' of Article 311. In the 
1 instant case the admitted- position is that 
the petitioner was appointed a gaonbura 
and he was given the sanad by the Addi- 
tional Deputy Commissioner, who had no 
jurisdiction to do so and who was not 
authorised by the State Government to 
exercise that power by any general or 
special order or by any Excutive Instruc- 
tion at the relevant time. That being the 
position, even though the petitioner might 
be functioning as the gaonbura for the 
said period, his initial'- appointment being 
without jurisdiction and without any 
authority, he cannot be deemed to be 
holding a post under the State Govern- 
ment. The petitioner was at the ' most an 
impostor to the office of the gaonbura. 
That being the position, the Deputy Com- 
missioner while setting aside the order 
of the Additional Deputy Comrhissioner 
dated 14-7-67 was not required to follow 
the procedure laid- ; down in Article 311 
of the Constitution of India. After all, the 
remedy under Article 226. of the Constitu- 
tion of India " is a discretionary remedy 
and when the petitioner, claims it under 
Article 226, he must satisfy the Court at 
least prima facie that he was appointed 
by an authority having jurisdiction to do 
so, which he failed to do in this case. 

9. In the circumstances, we hold that 
the petitioner ■ is not . entitled to any 
remedy in this petition.- The petition is 
dismissed. The Rule is .discharged. We 
make no order as to costs. 

10. GOSWAMI. J.;— I agree. 

Rule discharged. 
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P. K. GOSWAMI, K. C. SEN AND ' ' 
M. C. PATHAK, -JJ. 

Amar Bahadur- Thapa and another, 
Defendants-Appellants v: Ahdul Hai and 
another, Plaintiffs, • Respondents. 

" Second Appeal No. 34 of ' 1964, D/- 23- 
8-1967, 'front decision' of Sub- J.', Upper 
•ASsam'Dist. at Jorhat,, D/-' 18-1-1964.' - 

(A) Houses and Rents — Assam Urban 
‘.Areas 'Rent ControI Act (3 of 1956), S. 6 
(l)(e) arid (4)' —'Deposit by tenant not 
'conforrriing to requirements of statute ■ — ■ 
Deposit- held ' to be irregular — Finding 
. that benefit of S, G(4) is not available to 
[tenant and therefore lie cannot be treated 
as defaulter under 'S. '6(l)(e) proviso ^ 
Finding is on question of fact and is bind- 
'.irig on second appellate court — (Civil 
P. C. (1908), Ss. 100-^101). 

(Para 4) 

■ (B). Houses and Rents — Assam Urban 
Areas Rent! Control Act (3 of 1956), Ss. 9, 
6 — Scope of S. 9 .— Deposit of rent 
made under S. 6(4)^^ — Notice by Court to 
landlord to withdraw the same — Thera 
is no right of appeal under S. 9 — Be- 
cause of non-filing of appeal, landlord in 
subsequent proceeding is not debarred 
■from taking the plea of non-compliance 
.with S. 6 (4) — S. A. No. 165. of 1962 D/- 
15-2-1966 (Assam) Overruled. 

S. 9 pre-supposes the existence of a 
decision or order, against which alone the 
appeal could be preferred. Unless there 
is a decision of a Court of competent 
jurisdiction or order passed by it pursuant 
to that decision, no appeal could be pre- 
ferred as there is nothing which could be 
challenged in -the appeal. Thus, when 
S. 9 refers to S. 6, the obvious reference 
is to the gMng of the decision and the 
making of the. order under Section 6(3), 
which alone provides for the same. If an 
order is made under Section 6(3) of the 
Act and it is not challenged hy way of an 
appeal, that order becomes final and can- 
not be challenged. But that cannot, apply 
to any action taken under Section 6(4) 
which only contemplates that when a de- 
posit is made by the tenant of the rent 
said to be due from him, the Court is 
bound to issue a notice to the landlord 
and permit him to withdraw the same. 
In the case of deposit of rent made under 
S. 6(4), there, is no right of appeal under 
S. 9 and. there is,’ therefore, no question 
of any legal consequence following the 
non-filing of an. appeal by landlord under 
S. 9. Thus, omission to prefer such ap- 
peal does not preclude the landlord from 
contending in subsequent proceeding that 
there has been non-compliance with S. 6(4) 
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and that the tenant is a defaulter. S. A. 
No. 165 of 1962, D/. 15-2-1966 (Assam) 

Overruled. (Para 5) 

Cases Referred: Chronological Paras 
(1966) S. A. No. 165 of 1962, D/- 

15-2-1966 (Assam) 5 

D. C. Goswami, for Appellants; J. K. 
Barua, for Respondents. 

NAYUDU, C. J. : — This reference has 
come before us as correctness of a Division 
Bench decision of this Court in Second 
Appeal No. 165 of 1962 had to be examin- 
ed. 

2. The second appeal in question has 
arisen out of a suit brought by the plain- 
tiffs, respondents herein, for ejectment 
and for recovery of rent and compensa- 
tion. It was claimed by the plaintiffs that 
the defendants are liable to ejectment on 
the ground that they did not deposit the- 
amounts of rent accruing regularly or in 
time and they continued to occupy the 
house against the wishes of the plaintiffs. 

3. The plaint itself is not sufficiently 
clear as to the exact nature of the de- 
fault although in the Schedule (b) of the 
plaint compensation is claimed on the 
basis of rent for the period from 8th 
June to 31st December, 1960 and there- 
after at Rs. 2/- per day independent of 
the term of the tenancy. The defendants, 
appellants herein, contended that they 
offered rent to the plaintiffs as and 
when it fell due but the plaintiffs deferred 
to receive the rent on the ground that 
they were in mourning on account of the 
death of the father of the defendants (sic) 
and that they would receive the_ rent 
later. In a similar way the plaintiffs 
refused to receive rent for the second and 
the third month following' although the 
rent was tendered, and when the rent was 
tendered for the third month the plain- 
tiffs apparently demanded rent at the 
rate of Rs. 60 per month, which is an en- 
hanced rent because the rent as per ten- 
ancy was Rs. 30 per month. 

The defendants then realised for the 
first time that the plaintiffs duped them 
by making them believe that their inabi- 
lity to receive the rent was due to their 
state of mourning. Then the defendants 
started depositing the rent into the Court 
and claimed that they had not committed 
any default and therefore they are not 
liable to ejectment under the provisions 
of the Assam Urban Areas Rent Control 
Act, 1955 (Assam Act III of 1956). herein- 
after referred to as the Act. It would be 
useful to refer to the relevant provisions 
of the Act in this connection. Section 6 
contains the bar against passing and exe- 
cution of decree and orders for ejection. 
Section 6(1) is as follows: 

"6(1) No order or decree for the re- 
•CGvery of possession of any house shall 
be made or executed by any Court so 
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long as the tenant pays rent to the full 
extent allowable under this Act and per- 
forms the conditions of the tenancy: 

_ Provided that nothing in this sub-sec- 
tion shall apply in a suit or proceedings 
for eviction of the tenant from the house: 

X X X X X X 

(e) where the tenant has not paid the 
rent lawfully due from him in respect ofV 
the house; ” * 

Section 6(4) is as follows: 

"6 (4). Where the landlord refuses to 
accept the lawful rent offered by hds ten- 
ant, the tenant may, within a fortnight of 
its becoming due, deposit in Court the 
amount of such rent together with pro- 
cess-fees for service of notice upon the 
landlord, and on receiving such deposit, 
the Court shall cause a notice of the 
receipt of such deposit to be served on 
the landlord, and the amount of the de- 
posit may thereafter be withdrawn by 
the landlord on application made by him 
to the Court in that behalf. A tenant who 
has made such deposit shall not be treat- 
ed as a defaulter under clause (e) of the 
proviso to sub-section (1) of this sec- 
tion.” 

4. The question, therefore, that came 
to be considered by the courts below was 
whether the defendants were in default 
of the payment of rent or whether they 
had paid the rent in time as prescribed. 
On this question, the trial court on a 
careful examination of the materials plac-., 
ed before it came to the conclusion that 
the rent allowable under the Act was not 
regularly deposited as seen from the 
records of . the four miscellaneous cases 
referred to in the judgment. It was found 
that the rent for November and Decem- 
ber 1960 was deposited only on 4-1-61, the 
rent for January, February and March, 
1961 was deposited on -21-4-61 and the 
rent for April and May, 1961 was deposit- 
ed on 5-6-61. In view of the timings at 
which the deposits were made, the trial 
court held that the tenants were not en- 
titled to the benefit of Section 6(4) of the 
Act. This finding has been confirmed by 
the lower appellate court which found 
that the defendants w'ere defaulters as 
they had not paid the- rent to the full ex- 
tent and within the time allowed. This is 
what is observed by the lower appellate 
court: 

"Admittedly, the defendants have not 
deposited rent in Court month by month 
but they deposited rent for 2 months or 
3 months together which is quite appa- 
rent from the Misc. cases by which the 
defendants deposited rent in Court and ^ 
Misc. Case No. 18/61 reveals that the 
defendants deposited rent in Court for the 
months of April and May, 1961 on 5-6-61.” 

Accordingly that Court held that under 
the provisions of Section 6(4) of the Act 
the defendants should have deposited the 
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lent for the month of April, 1961 on or 
before the 15th of May, 1961 and not 
later. That the period prescribed for the 
deposit of rent is a fortnight as laid down 
in Section 6(4), quoted above. We are, 
therefore, satisfied that both the courts 
below were correct in their finding that 
there has' been an irregularity in the de- 
posit of rent made by the defendants as 
'the deposits did not conform to the re- 
quirements of the statute. Hence the 
view taken by the courts below that the 
benefit of Section 6(4) is not available to 
the defendants and that they, therefore, 
cannot claim that they shall not be treat- 
ed as defaulters under clause (e) of the 
proviso to sub-section (1) of Section 6 
of the Act, is apparently on the question 
of fact which is undoubtedly binding on 
a second appellate Court. 

5. Another point that requires to be 
considered is, whether, as already pointed 
out, the judgment of the Division Bench 
of this Court can be said to be correct. 
This decision was given in Second Appeal 
JSTo. 165 of 1962 on 15-2-66 (Assam) (un- 
reported). In that decision, the question 
that came to be considered was whether 
it would be open to a landlord who had 
not preferred an appeal under Section 9 
of the Act, when a notice of deposit of 
rent under Section 6(4) had been given to 
him, to contend that the defendants were 
•defaulters and whether that question 
could be gone into, and the learned 
--Judges constituting the Bench held that 
the omission to file an appeal under Sec- 
tion 9 precluded the landlord from con- 
tending that there has been non-compli- 
ance with the provisions of Section 6(4). 
We have examined this case carefully and 
heard the learned Counsel on the point 
and with respect we feel that this case 
has not been correctly decided. Section 9 
of the Act is as follows: 

"9. Appeals — A landlord or a tenant 
aggrieved by any decision or order of the 
Court under the provision of Sections 4, 
5. 6 and 8(2) of this Act shall have a 
right of appeal against the same as if such 
decision or order were a decree in a suit 
for ejectment of- the tenant from the 
house and such appellate court’s decision 
shall be final.” 

This section presupposes the existence 
, of a decision or order, against which alone 
the appeal could be preferred. It is com- 
. mon knowledge that unless there is a 
decision of a Court of competent jurisdic- 
tion or order passed by it pursuant to 
^ that decision, no appeal could be prefer- 
red as there is nothing which could be 
challenged in the appeal. In the instant 
case, when Section 9 refers to Section 6. 
the obvious reference is to the giving of 
the decision and the making of the order 
under Section 6(3), which alone provides 
for the same. If an order is made under 
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Section 6(3) of the Act and it is not chal- 
lenged by way of an appeal, that order 
becomes final and cannot be challenged. 
But that cannot, in our opinion, apply to 
any action taken under Section 6(4) which 
only contemplates that when a deposit is 
made by the tenant of the rent said to be 
due from him, the Court is bound to 
issue a notice to the landlord and permit 
him to withdraw the same. We are clear- 
ly of opinion that in the case of deposit 
of rent made under Section 6(4), there is 
no right of appeal under Section 9 and 
there is. therefore, no question of any 
legal consequence following from the non- 
filing of an appeal under Section 9. 

6. The reference is accepted and the 
second appeal is dismissed, but in the cir- 
cumstances we make no order as to costs. 
The appellants are allowed four months 
time from this day to vacate and hand 
over the house to the respondents. 

Reference accepted and 
second appeal dismissed. 
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C. SANJEEVA ROW NAYUDU, C. J. 
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Maud Tea and Seed Co., Ltd. and an- 
other, Petitioners v. Agricultural Income 
Tax Officer, Shillong and others. Respon- 
dents. 

Civil Rules Nos. 81 to 89 of 1965, D/- 
9-2-1968. 

(A) Income-tax Act (1922), S. 59— Vali- 
dity — Provisions do not suffer from 
vice of excessive delegation — Rule 24 
framed in pursuance of that power is also 
not ultra vires. 

Section 59 of the Income-tax Act and 
Rule 24 of the Income-tax Rules do not 
suffer from vice of excessive delegation 
and are not ultra vires. Section 59 laid 
down the policy of the Legislature in 
clear terms, namely, the ascertainment 
and determination of any class of income 
and provided particularly for prescribing 
the manner in which and the procedure 
by which the income, profits and gains 
shall be arrived at in the case of incomes 
derived in part from agriculture and in 
part from business. The Legislature has 
indicated in Section 59(3) the circumstan- 
ces in which the rule like Rule 24 could 
be framed. The object and the policy and 
the circumstances in which the rules have 
to be framed have all been set out in 
Section 59(3) and what was left to the 
Executive, in the Central Board of Reve- 
nue. was to work out the details of the 
proportion which Rule 24 has provided. 

KM/LM/F523/69/GGM/M 
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These are matters of detail which it is 
more convenient and proper to be left to 
the Executive to determine. ; and it is in- 
accordance with the policy indicated, that 
Rule 24 of the Indian Income tax Rules 
had been framed providing for the income 
derived from the sale of tea, grown and 
manufactured by the seller in the tax- 
able territories to be computed as if it 
were income derived from business, and 
40 per cent of such income shall be deem- 
ed to be income, profits and gains liable 
to tax. What portion of the income is 
derived from agriculture in the matter 
of tea grown and what portion should be 
business income for the purpose of the 
Income-tax Act is a matter of detail 
which could only be effectively deter- 
mined by the Executive, and Rule 24 
lays down that the entire income derived 
from the growth and manufacture of tea 
is to be treated as if it were business 
income and 49 per cent thereof should be 
liable to income-tax assessment under 
the Indian Income-tax Act, 1922. AIR 
1963 SC 760, Rel. on. (Para 22) 

(B) Constitution of India, Arts. 245 and 
246 — Delegation of legislative powers — 
Principles. 

It is not unconstitutional for the Legis- 
lature to leave it to the Executive to 
determine details relating to the working 
out of the taxation laws, such ^ as the 
selection of persons on whom the' tax is 
to be laid, the rates at which it is to be 
charged in respect of different classes of 
goods, and the like. AIR 1958 SC 909 & 
AIR 1951 SC 332 & AlR 1948 PC 142 & 
(1928) 276 US 394 & AIR 1960 SC 554, 
Ref. (Para 22) 

(C) Assam Agricultural Income-tax Act 

(9 of 1939), S. 8(2) 2nd proviso and Ex- 
planation to S. 2(a) — Provisions do not 
suffer from excessive delegation and are 
not ultra vires. AIR 1921 Cal 40 & AIR 
1919 Pat 260 (FB) & AIR 1932 Nag 61 
Dist. (Paras 26 & 28) 

Cases Referred: Chronological , Paras; 

(1967) AIR 1967 SC 1895 (V 54) = 

1967-20 STC 430, Devi Das v. State 
of Punjab 20 

(1963) AIR 1963 SC 760 (V 50) = 

1963-1 SCJ 265, Karimtharuvi Tea 
Estate Ltd. v. Kerala State 25. 26 
(1961) AIR 1961 SC 4 (V 48) = 

(1961) 1 SCR 341, Vasanlal Magan- 
bhai V. State of Bombay 20 

(I960) AIR 1960 SC 554 (V.-47) = 

1960-2 SCR 671, Hamdard Dawa- 
khana v. Union of India 19! 

(1958) AIR 1958 SC 909 (V 45) = 

1958 MPLJ 467, Banarsi Das v. 

State of Madhya Pradesh 18 

(1954) AIR 1954 SC 569 (V 41) =i 
. 1955 SCR 290, Rajnarain Singh v. 

Patna Administration Conamittee. 

V, Eatna _ l§ 


(1951) AIR 1951 SC 332 (V 38)=- 
1951 SCR 747, Art. 143, . Constitu- 
• tion of India and Delhi Laws Act 
(1912) etc., In re 18 

(1948) AIR 1948 PC 142 (V 35)=' 

. 1948-16 ITR 270, English and 
Scottish Joint Co-operative Whole- 
sale Society Ltd. v. Commr. of Agri- 
cultural Income-tax, Assam 24 

(1932) AIR 1932 Nag 61 , (V 19) = 

■ 139 Ind Cas 316, Sheolai v. Income- 
tax Commissioner 27 

(1928) 276 US 394=72 L Ed. 624, 
Hampton Jr, & Co. v. United 
States r • 18 

(1921) AIR 1921 Cal 40 (V 8)=' 

ILR 48 Cal 161, Killing Valley 
Tea Co., Ltd. v. Secy, of State 27 

(1919) AIR 1919 Pat 260 (V 6) = 

1919 PHCC 377 (FB). In re, Bhikan- 
pur Sugar Concern 27 

(1885) 10 AC 282=54 LJ' PC 7. 

Pov/ell V. Appollo Candle Co., 

Ltd. 18 

S. M. Lahiri, S. K. Ghose. N. M. Lahiri, 

J. P. Bhattacharjee, S. N. Medhi and D; 
C. Goswami, for Petitioners; B. C. Barua, 
Advocate-General, G. K. Talukdar, Senior 
Govt. Advocate, for Respondents, 

SANJEEVA ROW NAYUDU C, J. : In 
aU these Civil Rules, the petitioners are 
the Maud Tea & Seed Company Limited, 
Calcutta, and its Director. , In the peti- 
tioners’ tea garden, tea bushes are grown 
and maintained and tea leaves are pluck- 
ed from them and then carried to the fac- 
tory maintained by the petitioners’ estate 
for the purpose of being put through a 
manufacturing process, - at the ■ end of 
which the tea fit ’ for malrketing is pro- 
duced. The income derived by the sale of 
the manufactured tea, therefore, com- 
prises partly of the income derived from 
the agricultural produce and partly by 
the manufacturing process through which 
the tea leaves are put to until they reach 
the final shape and sold as tea in the 
market. The petitioners were charged to 
income-tax on the forty per 'cent of the 
income and to agricultural income-tax 
under the Assam Agricultural Income-tax 
Act, 1939 (Act IX of 1939), hereinafter 
referred to as the' Assam Act, in respect 
of the balance of income of ■ sixty per 
cent, under Rule 24 of the Rules framed- 
under the Indian Income-tax , Act, 1922,, 
read with the prowsions of the Assam Act 
and the Rules made thereunder. The peti- 
tioners object for the apportionment of 
the income derived by the petitioners at 
forty per cent as business income assess- 
able to income-tax and sixty per cent as 
agricultural income assessable under the" 
Assam Act as unconstitutional, ultra vires- 
the powers of the Legislature and, there- 
fore, bad. 

■ 2. The argument of the petitioners Is 
|bat Jig said apporffouinent Is arbitrary. 
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that it is done under the rules framed by 
the Central Board of Revenue under the 
control of - the Central Government, that 
the power to make the rules delegated 
to the Central Board . of Revenue, as 
aforesaid, is; a- naked power, unrestrict- 
ed and , uhcahalised and enables the exe- 
cutive to decide in an arbitrary manner 
for the aforesaid apportionment. The con- 
tention, therefore, is that the delegation 
of the rule-making power is excessive dele- 
gation and cannot be treated as valid inr 
asmuch as, according to the petitioners, 
the delegation amounts to an abdication 
of the power of Parliament to decide the 
matter in question, leaving it exclusively 
for the rule making authority, namely the 
Central Board of Revenue under the con- 
trol of the Central Government. 

3. Before we consider the respective 
arguments of the counsel on either side, 
it would be useful to extract the . relevant 
provisions which are the subject-matter 
of attack in these' cases, we shall first 
refer to the provisions of the Assam Act. 
Section 2(a) of the Act defines 'agricul- 
tural income’ as follows; 

"(a) 'agricultural income’ means; — 

(1) Any rent or revenue derived from 
land which is used for agricultural pur- 
poses, and is either assessed to land 
revenue in Assam or subject to a local 
rate assessed and collected by officers of 
the Government as such. 

(2) Any income derived from such 
land by — 

(i) agriculture, or 

(ii) the performance by a cultivator or 
receiver of rent-in-kind of any process 
ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the 
produce raised or received by him fit to 

be taken to market, or 

* * * * * 

Explanation; — Agricultural income de- 
rived from such land by the cultivation 
of tea means that portion of the income 
derived from the cultivation, manufac- 
ture and sale of tea as is defined to be 
agricultural income for the purposes of 
the enactments relating to Indian Income- 
tax.” 

4. Section 2(b) of the Act defines "agri- 
cultural income-tax” as the tax payable 
under tne Act. 

5. Section 3 of the Act, which is the 
charging section, is as follows; 

"3. Agricultural Income-tax at the rate 
or rates specified in the annual Assam 
Finance Acts subject to the provisions of 
Section 6 shall be charged for each fin- 
ancial year in accordance with, and sub- 
ject to, the provisions of this Act on the 
total agricultural income of previous year 
of_ every individual Hindu undivided or 
•joint family, company, firm and other as- 
sociation of individuals.” 

_ 6. Section 6 of the Act enacts the 
iinut of the taxable Income. It states that 
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the agricultural income-tax shall be pay- 
able by persons whose total agricultural 
income of the previous .'agricultural year 
exceeds Rs. 3,000 at such rates as may be 
laid down from year to year in the an- 
nual Assam Finance Acts. Section 8 of 
the_ Act deals with the determination of 
agricultural income mentioned in clause 
(a) of sub-clause (2) of . Section 2 of the 
Act. The second proviso to the section is 
important and may be extracted; 

"Provided further that in cases of agri- 
cultural income from cultivation and 
manufacture of tea the agricultural in- 
come for the . purposes of this Act shall 
be deemed to be that ' portion of the 
income from cultivation, manufacture and 
sale which is agricultural income within 
the meaning of the Indian Income-tax 
Act and shall be , ascertained by comput- 
ing the income . from the cultivation, 
manufacture and sale of tea as computed 
for Indian Income-tax from which shall 
be deducted any allowances, by this Act 
authorised in so far as the same shall 
not have been allowed in the computa- 
tion for the Indian Income-tax Act.” 

7. The petitioners attacked the vires, 
and the validity of the Explanation to 
Section 2(a) of the Assam Act and also 
the second proviso to Section 8(2) of the- 
Assam Act. 

8., The Assam Agricultural Income-tax 
Rules, 1939, were framed by the State 
Government in exercise of the powers- 
under Section 50, sub-sections (1) and (2) 
of the Assam Act, hereinafter referred to 
as the Assam Rules. Rule 5 of these Rules 
is attacked on the ground that the rule is 
ultra vires. This rule is as follows; — 

"5. In respect of agricultural income 
from tea grown and manufactured by the 
seller ir the Province of Assam, the por- 
tion of net income worked out under the 
Indian Income-tax Act and left unassess- 
ed as being agricultural shall be assessed 
under this Act after allowing such deduc- 
tions under the Act and the rule-s made 
thereunder so far as they have not oeen 
allowed under the Indian Income-tax Act 
in computing the net income from the 
entire operation. 

Provided that the computation made by 
the Indian Income-tax Officer shall ordi- 
narily be accepted by the Assam Agricul- 
tural Income-tax Officer who may, for 
his satisfaction under Section 20 of the 
Assam Agricultural Income-tax Act, ob- 
tain further details from the assessee or 
from the Indian Income-tax Officer, but 
shall not without the previous sanction of 
the Deputy Commissioner of Taxes or 
when there is no Deputy Commissioner 
of Taxes, the Assistant Commissioner of 
Taxes empowered by the Commissioner 
of Taxes in this behalf require under the 
proviso to Section ^9. the production, of 
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-account books already examined by the 
.Indian Income-tax Officer for determining 
the agricultural income from tea grown 
and manufactured in Assam or refuse to 
accept the computation of the Indian 
Income-tax Officer.” 

A note is appended to this rule, which 
is also attacked. This note is as follows: 

"Note — (1) The Act applies to income 
from sales of tea grown and manufac- 
tured in Assam irrespectively whether 
the sale is made within or outside the 
Province of Assam.” 

9. It may be mentioned at the outset 
that it is not disputed that the Assam 
State Legislature is competent to make 
laws and levy taxation in respect of agri- 
culture and agricultural income. The 
Assam Act was made under the provi- 
sions of the Government of India Act, 
1935, under which "agriculture, including 
-agricultural education and research, pro- 
tection against pests and prevention of 
plant diseases; improvement of stock and 
nrevention of animal diseases; veterinery 
training and practice; pounds and the pre- 
vention of cattle trespass” are included in 
item 20 of the Provincial List. S. 100 of the 
Government of India Act, 1935, laid down 
the powers of the Provincial Legislatures 
to make laws for the province or any 
part thereof in respect of any of the mat- 
ters enumerated in List II in the Seventh 
Schedule to the Act, which is the Provin- 
cial List. Hence, the power to make laws 
in regard to the agriculture rests with 
the Provincial Legislature. 

10. The expression 'agricultural income’ 
is defined in Section 2(1) of the Indian 
Income-tax Act, 1922 (Act No. XI of 
1922), which is as follows: 

"(1) "agricultural income” . means — ' 

(a) any rent or revenue derived from 
land which is used for agricultural pur- 
poses, and is either assessed to land-reve- 
nue in the taxable territories or subject 
to a local rate assessed and collected by 
officers of the Government as such; 

(b) any income derived from such land 

by — ■ 

(i) agriculture, or 

(ii) the performance by a cultivator or 
receiver of rent-in-kind of .any process 
ordinarily employed by • a cultivator or 
receiver of rent-in-kind to render the 
produce raised or received by him fit to 
be taken to market, or , 

(iii) the sale by a cultivator or receiver 
of rent-in -kind of the produce raised or 
received by him, in respect of which no 
process has been performed other than a 
process of the nature described in sub- 
clause (ii); 

(c) any income derived from any build- 
ing owned and occupied by the receiver 
of the rent- or revenue of any such land, 

- -or occupied bv the cultivator, or ' the 


receiver of rent-in-kind, of any land with 
respect to which, or the produce of which, 
any operation mentioned in sub-clauses 
(ii) and (iii) of clause (b) is carried on: 

Provided that the building is on or in 
the immediate vicinity of the land, and is 
a building which the receiver of the rent 
or revenue or the cultivator or the 
receiver of the rent-in-kind by reason of 
his connection with the land, requires as 
a dwelling-house, or as a store-house, or 
other out-building;” 

11. It may be seen from the above 
that the definition of the expression 'agri- 
cultural income’ adopted in the Assam 
Act is exactly the same as that adopted in 
Indian Income-tax Act, 1922, except for 
the addition of the Explanation to Sec- 
tion 2(a) of the Assam Act. 

12. Under Section 59 of the, Indian 
Income-tax Act, 1922, power is given to 
the Central Board of Revenue to make 
rules for carrying out the purposes of the 
Act and for the ascertainment and deter- 
mination of any class of income, subject 
to the control of the Central Government. 
The relevant portions of this section are 
as follows: 

"59. Power to make rules. — (1) The 
Central Board of Revenue may, subject to 
the control of the Central Government, 
make rules for carrying out the purposes 
of this Act and for the ascertainment 
and determination of any class of Income. 
Such rules may be made for the whole 
of the taxable territories or for such part 
thereof as may be specified. 

(2) Without prejudice to the generality 
of the foregoing power, such rules may — 

(a) prescribe the manner in which, and 
the procedure by which, the income, 
profits £vnd gains shall be arrived at in the 
case of — , , 

(i) incomes ' derived in part from agri- 
culture and in part from business; 

(ii) persons residing out of the taxable 
territories; 

X X X X X X 
XX X X X X 

(3) In cases coming under clause (a) of 
sub-section (2), where the income, profits 
and gains liable to tax cannot be definite- 
ly ascertained or can be ascertained only 
with an amount of trouble and expense to 
the assessee which, in the opinion of the 
Central Board of Revenue, is unreasonable, 
the rules made under that sub-section 
may — 

(a) prescribe methods by which an 
estimate of such income, profits and 
gains may be made, and 

(b) in cases coining under sub-clause 
(i) of clause (a) of sub-section (2), pre- 
scribe the proportion of the income which 
shall be deemed to be income, profits and 
gains- liable to tax; 
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Limitation. Act of 1877 in regard to the 
extension of the period of limitation by rea- 
son of the minority of the plaintiff would 
•not be appUcable. The Full Bench held 
that the Registration Act, 1877, being an 
Act complete in itself, the provisions of Sec- 
tion 7 of the Limitation Act, 1877!, did not 
npply. Support is to be found for the view 
taken by the Madras High Court in Veera- , 
jnma’s case, (1895) ILR 18 Mad 99 (FB) in 
the decision of a Full Bench of this Court 
in the case of Anjanabai v. Yashwant- 
rao, 63 Bom LR 98 = (AIR 1961' Bom 154). 
Though the question which arose in the lat- 
ter case was whether the delay on the part 
•of the applicant in making an application 
under Section 417(3) of the Criminal Proce- 
dure Code for the grant of special leave to 
nppeal from the order of acquittal could be 
condoned under the provision of Section 5 
of the Limitation Act, 1908, the learned 
Chief Justice in delivering the judgment of 
ihe Full Bench, has formulated in general 
terms what would be the meaning of the 
•expression “special law”. He has stated (at 
Tp. 103 of Bom LR) = (at p. 155 of AIR): 

“In our opinion, the expression 'special 
•law’ means a provision of law which is not 
.applicable generally, but which applies to a 
•particular or specified subject or class of 
subjects”. 

The Full Bench then proceeded to hold Aat 
■the provisions of Section 417 of the Criming 
Procedure Code which apply only to appli- 
; -cations made by private party for leave to 
-appeal from orders of acquittal was a special 
law within the meaning of Section 29(2) of 
the Limitation Act, 1908, and Section 5 of 
the latter Act was inapplicable to the same. 
I agree with the view taken by the Madras 
High Court in Veeramma’s case, (1895) ILR 
18 Mad 99 (FB) and am bound by the ob- 
servations of the Full Bench of this Court in 
Anjanabai’s case, 63 Bom LR 98 = (.AIR 
1961 Bom 154) (FB). The Registration Act 
! is, in my opinion, a complete code in itself 
' and Section 77 thereof is a provision which 
is not applicable generally, but which ap- 
• plies to a particular subject viz. the enforce- 
ment of a right to get a document registered 
by filing a civil suit which, bht for the spe- 
cial provisions of that section, would not be 
' maintainable. I hold that Section 77- is a 
“Special law” and the jurisdiction of the Bom- 
, bay City Civil Court is excluded by reason 
' of Section S(c) of the Bombay City Civil 
, Court Act, 1948. On any view of the mat- 
■Jter, therefore, the issue of jurisdiction must 
■ be decided in favour of the plaintiff. 

10. That brings me to issues Nos. 2 and 
3 wliich embody the main question that 
j arises in Ae present suit on merits. That 
question, in effect, is whether the Deed in 
question can be said to be a Deed of Re- 
lease. If it is a Deed of Release, there be- 
ing no dispute that there is no considera- 
tion for the Deed, tlie contention of the re- 
gistering authorities that it would be govem- 
■ed by Article 1(3) of the Table or Fees 
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would have to be upheld and there ■ would 
be no occasion for invoking the applicability 
of the residuary provision in Article IV on 
which the plaintiff relies. The first point 
that must be noted in that connection is 
that the ■ word “release” does not appear any- 
where in the said Deed. Even so, however, 
if the document is in effect a Deed of Re- 
lease neither the fact that it is labelled as 
being a Deed of Transfer nor the fact that 
the word “release” is not used in the' body 
of it, can take it out of Article 1(3) of the 
Table of Fees. 'What the court has to de- 
termine is the substance of the docurhent 
and not the label which it bears, and the 
court cannot allow the ingenuity of the 
draftsman to affect the question of the docu- 
ment before it which must be governed by 
the real nature of the document. The label 
of the document as a Deed of Transfer is 
an obvious misnomer for it does not operate 
to transfer any property. It is the conten- 
tion of Mr. Bharucha that the Deed in ques- 
tion is in effect a Deed of Release. Mr. 
Zaiwalla has, on the other hand, contend- 
ed that since the word “release” is nbt used 
in the document, the court should not read 
it into the Deed and change its legal effect. 
I must, therefore, proceed to consider what 
is the true nature of the Deed in respect of 
which the present suit has been filed. 

11. A careful analysis of the Deed shows 
that the operative part thereof acknowledges 
receipt of the sums specified therein and 
states that the same have been received in 
full satisfaction of the respective shares of 
the parties in the property and effects of the 
deceased Dhundiraj. In the concluding portion, 
the heirs of the deceased discharge the plain- 
tiff as administratrix from all their respective 
rights, claims and interest in the property 
and effects of the deceased Dhundiraj ana 
from all actions, accounts, claims and 
demands in respect thereof. It is true that 
there is a distinction between a mere “receipt 
and a “release”. That distinction has been 
brought out clearly in the decision in the 
English case of Bowes v. Foster, (1858) 27| 
LJ Ex. 262 at p. 266 where it is stated in 
these terms: 

“The distinction between a receipt and a 
release is, the release extinmishes the claim, 
and when given in, itself annihilates the 
debt; but a receipt is only evidence of pay- 
ment, and if the proof be that no payment 
was made, it cannot operate as evidence of 
payment against such proof’. 

There can be no doubt that the Deed which 
I am called upon to construe is not a mere 
receipt. Mr. Zaiwalla has, however, contend- 
ed that it is also iiot a Release for it does 
not annihilate the debt, but merely operates 
as a discharge of the administratrix as such. 
I am afraid I cannot accept that contention 
of Mr. Zaiwalla. In the case of East and 
West Steamship Co. v. Ramalingam, AIR 
1960 SC 1058 in construing the expression 
“discharged from all liability’* in Clause 3 of 
Para 6 of .ATticle III in Schedule to Carriage 
of Goods by Sea Act, 1925, the Supreme 
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Court , has stated (para 25) that the ordinary 
grammatical sense of ' that expression does 
not connote “free from the remedy as re- 
gards liability” but is more apt to mean a 
total extinction of the liability following upon 
an extinction of the right. In the case of 
Sarada Prasad v. Jumna Prasad, AIR 1961 
SC 1074 the Supreme Court was called upon 
to construe the expression “discharge” occur- 
ring in Section 7 of the Limitation Act, 1908, 
Section 7 of that Act deals w'ith the disabi- 
lity of one of the several .plaintiffs or appli- 
cants in tlie matter of giving a discharge, and 
tlie Supreme Court defined the w'ora “dis- 
charge’*^ as meaning “to free from liability”, 
whether the liabilitv be in respect of mone- 
tary claims like debts, or in respect of pos- 
session of property, or in respect of taking 
some order as regards property, or in respect 
of any other matter. In both tliese cases, 
the Supreme Court has, tlierefore, given to 
the word “discharge” tlie connotation of total 
extinction of liability. The word “discharge” 
is ordinarily used only in the context of 
exonerating a person from liability or reliev- 
ing him of his obligations, and is not used 
in the sense of a giving up of rights. The 
appropriate word to be used in connection 
witli tlie renouncing of rights would be the 
w'ord “release”, though no doubt the word 
“release” is also used, as a matter of plain 
language, both for extinCTishing liability as 
well as for annihilating the right correspond- 
ing tliereto. It is a wider . term which in- 
cludes the concept of freeing a person from 
liability. When, therefore, in the conclud- 
ing portion of the Deed before me the heirs 
of the deceased purport to discharge tlie ad- 
ministratrix from their rights, claims and in- 
terest in the estate of tlie deceased, what 
they are really doing is to release in favour of 
the administratrix whatever rights they had 
in the estate of the deceased, in considera- 
tion of the payment received by tliem in 
full satisfaction thereof. The -word "dis- 
charge” which is used in the concluding por- 
tion of die Deed is also inappropriate in the 
context of actions, accounts, claims and de- 
mands. The draftsman of the Deed has for 
some reason, which it is not difficult to fathom 
scrupulously avoided using tiie word “re- 
lease” in place of the word “discharge", though . 
it would certainly have been the more ap- 
propriate word. As already stated by me 
above, ingenuity . in drafting cannot how- 
ever, be permitted to affect the decision of 
the question which arises for m}' considera- 
tion ,in this suit. In my opinion, the con- 
cluding clause in the operative portion of 
the Deed is neither a mere receipt evidencing 
payment, nor does it merely discharge the 
administratrix from all obligations, liabilities 
and claims, but it annihilates the debt due 
to the heirs, in tlie sense that it completely 
extinguishes all rights of the heirs of the 
deceased to share in his estate. 

.,12. Mr. Zaiwalla has contended that the 
word “discharge” in the concluding portion 
of - the operative .part of the Deed , governs 
the words “Leela the administratrix" and that 


tlierefore, the Deed does, not purport to an- 
nihilate any rights against any property but 
merely seeks to free the administratrix from 
liability. There is no substance in tliat con- 
tention • of Mr. ZaiwaUa. That is not the- 
true effect of the Deed as already stated 
above., Moreover, even if that were' the ef- 
fect of the. Deed, it would in my, opinion, 
still be a, Deed of Release. It has been held' 
by this Court as far back as the case of s 
Chandrashankar v. Bai Magan, 16 Bom LR 
236 at p. 248 = (AIR 1914 Bom 55 at p. 57) 
which has been followed in the case of In re 
Manekal Manilal, 30 Bom LR 1396 at p. 1399 
= (AIR 1928 Bom 553 at p. 554) that though, 
the Stamp Act and tlie Registration Act can- 
not, strictly speaking be said to be enact- 
ments which are in pari materia, the two 
Acts may be read together and the defini- 
tions in the Stamp Act apply to the Regis- . 
tration Act. There is no definidon of ‘Re- , 
lease’ in the Registration Act, but tliere is , 
a definition of that term to be found incor- , 
porated in Article 55 of the Indian Stamp , 
Act, 1899. That definidon is that a ‘Release’ 
is an instrument whereby a person renoun- 
ces a claim upon another person, or against 
any .specified property. Therefore, it makes 
no difference whether, under the Deed in 
suit, tlie heirs of the deceased renounce their 
claims upon tlie administratrix or renounce 
their claims against tlie property comprised 
in the estate of tlie deceased, and the disdnc- 
tion .which Mr. Zaiwalla has sought to draw 
cannot help him. I, therefore, hold that thej. 
Deed in question is a Deed of Release be-) 
cause it is an instrument whereby the heirs i J 
of the deceased Dhundiraj renounce all their •' 
claims and demands upon tlie .. administratrix 
in her capacity as such, and also renounce ; 
all tlieir rights as heirs against die property 
comprised in the estate of the deceased. . 

13. Even if I am WTong in the xdew 
which I have taken above and the Deed in 
question is construed merely as freeing the- 
administratrix of all liability, it w'ould, in my 
opinion, still fall widiin the caption of a. 
Deed of Release as knowm to the law of 
Conveyancing. Reference may be made in- 
this connection to Butterwortli’s Encyclopae- 
dia ,of Forms ahd Precedents (3rd Edn.) Vol. 

13 p. 594, Form. No. 14, in which a docu- 
ment of precisely the same nature as the one- 
before me is called a Deed of Release, 
though no doubt the operative portion diere- 
of uses the more appropriate word “releases” . 
instead of the word “discharge” which is to- 
be found in the Deed in suit. In the 4th- 
Edition of Butterworth’s Encyclopaedia of 
Forms and Precedents Vol. 1 at page 31, there 
is ' to be found a form (Form No. 32) of a. 
Receipt by a residuaix' legatee to the execu- 
tors accepdng the sum paid to him, receipt 
whereof is acknowledged. In the form of 
that Receipt the residuarj^ legatee states that, 
he has received tliat amount in full satisfac- 
tion of aU his claims against them and that 
he undertakes “on request to execute a for- 
mal 'Release to the said executors.” A referen- 
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jce to other standard works on Conveyancing 
also shows that a document whereby the le- 
gatees give a full discharge to the ex^tor 
on payment of their respective shares is cal- 
led a Deed of Release, Prideaux’s Forms 
and Precedents in Conveyancing (25th Edn.) 
Vol. 8 page 564 Form No. K Clause 1 of 
the operative Part, and Elphinstone on Con- 
veyancing ^906 Edn.) page 516 show that 
that is the position under the law of Con- 
veyancing. In Halsbury (3rd Edn.) Vol. 16, 
page 319 para 615, it is stated that an exe- 
cutor is entitled to a receipt on payment of 
a legacy, and that is sufficient discharge, so 
that he is only in exceptional circumstances 
entitled to a formal Deed -of Release. That 
statement of the law in Halsbury shows clear- 
ly that whilst a receipt is sufficient discharge 
to an executor, if a formal discharge is re- 
quired in exceptional circumstances, die do- 
cument whereby it is given is called a Deed 
of Release; In Conveyancing the words 
“release” and “discharge” are almost insepa- 
rable associates, but the document by which 
claims upon a person or against any proper- 
ty are renounced is invariably called a “Deed 
of Release”; The Registration Act deals pri- 
marily %vith the conveyance of property and 
interests in property, and words used in the 
Registration Act must therefore be given the 
meaning which they bear in the law of Con- 
veyancing. Even if Mr, Zaiwalla’s conten- 
tion that the document merely purports to 
discharge the administratrix or her liability 
as such, but does not annihilate the righte 
of the heirs of the deceased in his estate 
be accepted, I would still hold that the Deed 
in question is a Deed of Release. There be- 
ing no dispute that there is no consideration 
for the Deed in suit, I must hold that, in any 
view of the matter, the said Deed falls with- 
in the expression “Release other than one 
falling under (2) above” in Article 1 (3) of 
the Table of Fees prepared by the Govern- 
ment of Maharashtra in exercise of the 
powers conferred upon it by Section 78 of 
the Indian Registration Act, 1908. Issues 
Nos. 2 and .3 must be answered accordingly 
and the plaintiffs suit must fail. 

14. I answer the issues as follows: 

1. In the affirmative. 

2. In the affirmative, 

3. In the negative. 

4. See order below. 

ORDER ; I dismiss the plaintiffi s suit with 
costs. 

Suit dismissed with costs. 
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State of Maharashtra, Revenue and Forest 
Dept, through A. G. P. Bombay, Petitioner 
V. Dinkarrao Narayanrao Deshmukh and 
another. Respondents. 

Special Civil Appln. No. 777 of 1967, D/- 
14-2-1969. 
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Tenancy Laws — Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act (27 of 1961), 
Sec. 6 — Cmling area which a family can 
hold under — Determination of — Number 
of members in the family as existing on the 
appointed day and not on the date of en- 
quiry has to be taken into accoimt — Nei- 
ther births nor deaths in family subsequent 
to appointed day \vill affect tbe determina- 
tion. 

For tbe purpose of determining tbe ceil- 
ing area, which a family can hold under 
Section 8 of the Act, the number of, mem- 
bers of the family as existing on appointed 
day, that is, 26th January 1962, alone has 
to be . taken into account. It cannot be said 
that as the sub-clause (g) of Section 18 
speaks of determination or the entitlement 
of the person after the enquiry tbe entitle- 
ment of land-holder or the faimy has to be- 
determined 'with reference to the date of 
enquiry. The provision requiring the Collec- 
tor or Enquiry Officer to determine the total 
land possessed by the family on the date 
enquiry is made has no relevance in deter- 
mining the date with reference to w’hich the 
entitlement, that is, the quantity of the land 
that tbe family can retain, or the limit of 
ceiling area upto which it can hold land 
is to be found, Tbe right to land and the 
limit to which it can be held can be never 
made to depend on the exigencies of time 
%vhen enquiries are held or orders are passed. 
Nei&er births nor deaths during enquiry 
but subsequent to the appointed Hate, i. e. 
26th January 1962, will affect the deter- 
mination of the Ceiling Area in a family, 
lust as land-holder cannot claim more land 
because there are additions to the family, 
the State also cannot deprive land-holder or 
a family of land on the basis of members 
existing on the date of enquiry or order, 
merely because there has been diminution 
in the members of the family after the ap- 
pointed day. Special Civil Appln. No. 767 
of 1968, D/- 18-4-1968 (Bom.) Followed. 

(Para 7"’ 

Cases Referred: Chronological Paras 
(1968) Spl. Civil Appln. No. 767 of 

1968 D/- 18-4-1968 (Bom.) 4 

C. S. Dharmadhikari, Asst. Govt. Pleader, 
for Pefa'tioner; C. G. Madkholkar, for Res- 
pondent (No. 1). 

JUDGMENT : The petitioner is the 
State of Maharashtra in this petition under 
Article 227 of the Constitution. The State 
challenges an order of the second remon- 
dent, the Maharashtra Revenue Tribunal in 
proceedings arising tmder the Maharashtra 
Agricultural Lanas (Ceiling on Holdings) 
Act, 1961. 

2. On 26-7-1962 the first respondent 
Dinkarrao furnished a return in respect of 
the land held by his family under Section 
12 of the Ceiling Act. The return v/as in 
prescribed form 1 under Rule 4(l)(a) of the 
Rules framed under the Ceiling Act. In this 
return he showed himself, his wife, two 
dau^ters, Vinabai and Rewati Rama’, and 
two sons, Prakash and Umashanlmr. In aU 
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six persons comprised as members of his 
family. A daughter was bom to the first 
respondent on 21-1-1964. In calculating 
the ceiling area available to this family out 
of the total area of 115 acres 16 gunthas 
situated at two villages Warud and Tem- 
burkheda, the Sub-Divisional Officer : deter- 
mined the average ceiling limit to be 92 acres 
22 gunthas. He allowed that much for the 
family of 5 members and added to it l/6th 
on account of the sixth member in the family 
and declared 8 acres as surplus. 

3. Against this order tire first respon- 
dent preferred an appeal before the Maha- 
rashtra Revenue Tribunal. A Full Bench of 
the Tribunal took the view that if during the 
enquiry, which Collector holds, a member is 
bom in the family, a landholder is entitled 
to additional area on account of birth of 
such a member even if it takes place after 
appointed day. On this basis the appeal 

{ irefeixed by the respondent No. 1 was al- 
owed and it was held that respondent No. 1 
did not hold any surplus land. This deci- 
sion is challenged in this Court on behalf of 
the State. 

4. In support of the petition it is urged 
that the nuiriber of members in the family 
to be taken into account for the purpose of 
determining the ceiling area, which a fami- 
ly can hold under Section 6 of the Ceiling 
Act, the size and members of the family as 
existing on appointed day, that is, 26th 
January 1962, alone has to be taken into ac- 
count. It was not permissible for the Sub- 
divisional Officer to take cognizance of the 
fact of birth of another daughter subsequent- 
ly and thus to add to the membership of 
the family for determining the total area 
wliich could be kept by the family. The 
State relies on a decision of this Court in 
Special Civil Appln. No. 767 of 1968, D/- 
18-4-1968 at Bombay. Apart from the posi- 
tion that I am bound by the decision, I do 
not think the view taken by the Tribunal is 
sustainable! 

5. Section 3 of the Ceiling Act makes a 
provision for imposing a maximum limit of 
ceiling on the holding of Agricultural Lands 
in the manner thereafter provided. The sec- 
tion speaks of “on the commencement of 
this Act” the duty to impose limit of the 
maximum extent or ceiling upto which land 
may be held. This reference to the com- 
mencement of the Act, which, it is admitted, 
synchronises with the appointed day, name- 
ly, 26th January 1962, indicates in no im- 
certain terms the date with respect to which 
the ceiling limit or maximum limit of the 
land which can be held is to be found. The 
duty to file a return under Section 12 is 
east among other persons on a person, who 
(a) has at any time after , the 4th day of Au- 
gust 1959 but before the appointed day, that 
is, before 26th January 1962, held land caus- 
ing his holding to exceed the ceiling area; 
and (b) any person who on or after the ap- 
pointed day acquires, holds or comes into 
possession of any land in excess of the ceiling , 


area to file a return in the first case within 
6 months from the appointed day and in the 
second case within 3 months from the date 
of taking possession of any land in excess 
of the ceiling area. Thus so far as the re- 
quirement of sub-clause (b) of sub-section 
(1) of Section 12 is concerned, the duty im- 
posed to file a return , will always be enfor- 
ceable so long as the Act remains in force. 

A perusal of the form prescribed for making ' 
such a return shows drat the return maker 
has to indicate tlie number of members in 
his family. The purpose of furnishing this 
information is to enable the Collector to find 
out what will be the extent of ceiling area 
available to the family if the claim is on 
behalf of the family. Section 8 restricts 
transfers in rqspect of persons who ' held 
land in excess of the ceiling area either on 
tire appointed day or after the appointed 
day from transferring any portion of the land 
until determination of the land in excess of 
the ceiling area is determined. If Section 8 
imposes this restriction it must be with res- 
ect to the persons who are to be found to 
old land in excess of ceihng area on the 
appointed day. Thus the number of mem- 
bers in the family which is relevant for de- 
termining the ceihng area, will be the mem- 
bers in the family as on the appointed day. 

I fail to see how with, reference to any 
other date the infraction of Section 8 can be 
brought home on a landholder unless the 
ceihng area is to be determined with refer- 
ence to the number of members in the fami- 
ly on the appointed day. Similarly Section '• 
9 prohibits a person, that is, a family, from ^ 
acquiring any land if already it has land in 
excess of the ceihng area. The prohibition is 
to be operative on or after the appointed 
day. Here again the injunction will operate 
only in respect of that family or person, who, 
with reference to the appointed day, can be 
said to have land in excess of ceihng area on 
the basis of calculation of members in the 
family on the appointed day. 

6. Reference was made during argument 
to clauses (f) and (g) of Section 18 which 
lay down the procedure and the finding 
required to be recorded by the Collector in 
determining the ceihng area. Under clause 
(f) the Collector has to find out whether any 
land has been acquired on or after the ap- 
pointed day by testamentary disposition, de- 
volution on death or by operation of law. 
This is necessary because there is a statu- 
tory prohibition in Section 9 on acquiring 
land by transaction inter vivos, that is, by 
purchase etc. But if a family has its land 
increased oh account of any these modes of 
acquisition, namely, testamentary disposition, 
devolution on death or by operation of law, 
then the . Collector is bound to take that fact 4 
into account. Under clause (g) the Collec- 
tor is also required to find the total area of 
the land held at the time of enquiry and 
what is the area of land which the person 
is entitled to hold. Much rehance was plac- 
ed on this sub-clause (g) in support of the . 
contention that the entiflement of the land- , 
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holder or the family has to be determined 
with reference to the date of enquiiy be- 
cause the sub-clauses speak of determination 
of the entitlement to the person after the 
enquiry. I do not think this interpretation 
is sustainable. 

7. The scheme of the ceiling Act is 
that a person or a family is allowed to keep 
land upto the ceiHng limit with respect to 
the state of affairs as on the appointed day, 
that is, 26th January 1962. With respect to 
transactions which took place voluntarily 
between 4-8-1959 and the appointed day, 
certain rules of evidence have been prescrib- 
ed to determine whether those transactions 
or transfers are bona fide so as to affect the 
total area of land held by the family on the 
appointed day. If there are any transfers 
effected after the appointed day, but before 
determining of the ceiling limit under the 
Act, that is, under Section 18, those trans- 
fers are declared invalid and ineffective and 
in spite of the transfers the area so alienat- 
ed are required to be taken into accoimt. 
On the other hand, if any land is acquired 
by any of the involuntary process hke testa- 
mentary disposition, or devolution or by 
operation or law, then that fact has also to 
be taken into account. But I do not under- 
stand how this provision requiring the Col- 
lector or Enquiry Officer to determine the 
total land possessed by the family on the 
date enquiry is made has any relevance in 
determining the date with reference to which 
the entitlement, that is, the quantity of the 
land that the family can retain, or the limit 
of ceihng area upto which it can hold land 
is to be found. If the interpretation mged 
on behalf of the respondent were to be ac- 
cepted, it will lead to nothing short of 
chaotic condition. The right to land and 
the limit to which it can be held can be 
never made to depend on the exigencies of 
time when enquiries were held or orders 
were passed. That also is not the intention 
of this Legislation. It was suggested that 
if there is a diminution in the members of 
the family between the appointed day, that 
is 26th January 1962, and the date on 
which enquiry is held and order comes to 
be passed, whether that would affect the 
light of the family to claim ceiling area or 
limit on the basis of the members in existen- 
ce on the appointed day. In my opinion nei- 
ther subsequent deaths nor subsequent 
births affect the determination of the ceiling 
area in a family, that is, births or deaths 
subsequent to 26th January 1962. Just as 
a landholder cannot claim more land because 
there are additions to the family, the State 
also cannot deprive landholder or a tamily 
of land on the basis of members existing on 
the date of enquiry or order, merely because 
there has been diminution in the members 
of the family after the appointed day. The 
ceiling limit has been fixed with reference 
to a fixed point of time and it is xvith refer- 
ence to that point of time, that is, 2Bi 
January 1962, that the number of members 
in the family while the family was a unit of 
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ownership has to be determined. I, there- 
fore, do not think that the view taken by 
the Tribunal correctly interprets the scheme 
of the provisions of the Ceiling Act and can- 
not be upheld. 

8. The result is the petition is allowed. 
The order of the Tribunal is set aside and 
that of the Sub-Divisional Officer is restored. 
The petitioner will be entitled to costs from 
the first respondent. 

Petition allowed. 
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Shankar Jayaram and another. Petitioners 
v. State of Maharashtra and another. Respon- 
dents. 

Special Civil Appln. No. 1121 of 1966, 
D/-14-1-1969. 

States Reorganisation Act (1956), Sec- 
tions 86, 2 (m) (o) and Sch. 5 — “Principal 
successor State” and “Successor State” — 
Liability of existing States — Petitioner 
retired in 1939 from service in the then State 
of M. P. — Reorganisation of States in 1956 
and 1960 — Petitioner settled doxvn in 
Nagpur and dra\ving pension from Nagpur 
Treasury even now — Place from where he 
retired still in State of new M. P. — Both 
Maharashtra and M. P. State Governments 
granted certain increases in pensions of 
pensioners on different occasions — State of 
Bombay which is successor State to existing 
State of M. P. would not be liable to the 
increase in pension granted by present State 
of M. P. — Further, no claim against State 
of M. P. can be granted even after amend- 
ment of Article 226 — (Constitution of India, 
Art. 226 (as amended by Constitution Fif- 
teenth Amendment) Act (1963) ). 

The petitioner retired in 1939 while he 
was serving at Umri in the then State of 
M. P. as a result of reorganisation of States 
in 1956 and 1960 areas from the then existing 
State of Madhya Pradesh went to two States, 
viz., the State of Bombay which from the 
1st May of 1960 became the State of Maha- 
rashtra and the present new State of M. P. 
The petitioner, after retirement, settled down 
in Nagpur and had been drawing his pension 
from Nagpur Treasury. Both Maharashtra 
and M. P. State Governments from time to 
time manted certain increases in the pensions 
of the pensioners on different occasions. 
The petitioner claimed increases in pension 
as granted by M. P. Government from the 
Maharashtra Government. 

Held that the State of Bombay (now 
Maharashtra) which was the successor State 
to the then existing State of Madhya Pradesh 
would not be liable to give the increase in 
the pension which had been granted by the 
present State of Madhya Pradesh to its 
pensioners and the petitioner could not lay a 
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claim for such increase in the pension as had 
been made by the present State of Madhya 
Pradesh. , (Para 11) 

By virtue of definitions in Section 2 (m) 
and (o) the present State of M. P. was the 
‘Trincipal Successor State” of the old or the 
then existing State of M. P. and the Stale 
of Bombay and now the State of Maha- 
rashtra would be tire ‘successor State’ of the 
then existing State of M. P. From the scheme 
of tire States Reorganisation Act, including 
the Fifth Schedule, it is clear that for the 
purpose of transferring the liability of the 
existing State to the successor States, the 
material point of time that had to be taken 
into consideration W£«.,the appointed day, 
namety, 1st of Novenaber 1956, on which the 
liability e.xisted. There is no provision with 
respect to the future liabilities of the State. 
Thus with respect toi those pensioners who 
had retired prior to 1-11-1956 the liability 
of tire successor State would be on the basis 
of tire liabihty existing on 1-11-1956 and 
subsequent to 1-11-1956, by any unilateral 
act of one of the successor States, the other 
successor State could not be bound. Sec- 
tion S6 of the Act deals with the liability of 
the e.xisting State and any liability which is 
incurred after 1-11-1956 by a successor State 
could not be said to be a liability of the 
existing State and as such, one successor 
State will not be bound by the Hability which 
has been created by another successor State. 

(Paras 6. 11) 

Held, further that the High Court of Bom- 
bay could not grant any claim against the 
State of M. P. even after the amendment of 
Art. 226 by Constitution (Fifteenth Amend- 
ment) Act inasmuch as no cause of action 
to claim increase given by M. P. State arose 
in any part of State of Malrarashtra. 

(Para 12) 

Cases Referred: Chronolo^cal Paras 

(1967) F. A. No. 101 of 1959 decided 
by Division Bench, D/-6-3-1987 
(Bom), State v. Dr. Sarjooprasad 

(1966) F. A. No. 101 of 1959, D/-14- 
6-1966 (FB) (Bom), State v. Dr. 
Sarjooprasad Gumasta y 

(1959) AIR 1959 Bom 122 {V 46) '= 

Misc. Petn. No. 385 of 1956, D/-23- ■■ ■ 

. 7-1958 (FB), Dr. Sarjooprasad . 

Gumasta v. State of Madhya Pra- ■ 
desh 12 

(1959) AIR 1959 Bom 363 (V 46) = 

ILR (1959) Bom 1267^ W. W. Joshi • 

, V. State of Bombay 9 

C. G. Madkholkar, and R. T. Kolhekar, 
for Petitioners; C. S. Dharmadhikari, Asstt. 
Govt. Pleader, for Respondent (No. 1); W. K. 
Sheorey, for Respondent (No. 2). 

PADHYE J. : Original petitioners in this 
petition were two (1) Shankar Jayaram 
Ambardekar in his indi\ridual capacity and 
(2) Nagpur District Pensioners’, Association, 
Nagpur, through its Honorary Secretary Mr. 
R. N. Gadre. After tire petition was admitted 
the petitioners w'ere required to give the 


names of the pensioners of the petitioner 
No. 2 Association who had retired prior to 
1-11-1956, but in , spite of several opportu- 
nities being given, no names were supplied 
and the orders passed by this Court from 
time to time were not complied with. We 
are, therefore, not required to consider in 
this petition tire case of those pensioners 
said to have been represented by the peti- 
tioner No. 2 and the decision of this case 
will be confined only so far as die petitioner 
No. 1 Shankar Jayaram Ambardekar is con- 
cerned. 

2. The petitioner No. 1 in the original 
petition wul hereinafter be described as 
die petidoner only. The petitioner was em- 
ployed ill die year 1912 as an Overseer in 
the Agricultural Department as a probationer 
in the then Central Provinces. He was then 
transferred as probationer to Hosbangabad 
and thereafter to Seoni as an Agricultural 
Assistant and was confirmed as an Agricul- 
tural Assistant in the year 1930. The Cen- 
tral Provinces and Berar was thereafter 
named as Madhya Pradesh and the petitioner 
continued in the ■ service of the State of 
Madhya Pradesh, as it then was as an Agri- 
cultural Assistant. He retired on 31-10-1939 
while he was serving at Umri in tahsil Bhain- 
sdehi of Betul district in, the then State_ of 
Madhya Pradesh. At the time of his retire- 
ment the last pay drawn by him was Rs. ■ 190 
per montii and his pension, therefore, came 
to Rs. 95 per month. Out of his pension, ^ 
amount of Rs. 23-7,5 was commuted on 23rd 
of December 1942 since' when he has been 
getting Rs. 71.25 P. per montii towards his 
pension. The former State of Madhya Pradesh 
had granted an increase of Rs.' 6 per montii 
to ’ the pensioners prior to 31-10-1956 as a 
temporary grant w’hich, however, seems to 
be continued even now. W'ith tins increase 
the petitioner was getting Rs. 77.25 P. per 
month towards his pension after commuta- 
tion on 1st of November 1956. As from 1st 
of November 1956, there was reorganisation 
of States and some portions of the former 
Madiiya Pradesh w'ere .added to tiie former 
State of Bombay and the, new- State of 
Madliya PradesH' was formed of ' the remain- 
ing districts e.xcluding. those which were in- 
cluded in the . Bombaj’^ State, and adding to 
it the State of Madliya Bharat, Vindliya Pn^ 
desh and other portions. There was a second 
reorganisation in tiie year 1960 and from 1st 
of May 1960 the present State of Maha- 
rashtra has been constituted. ' , 

, 3. The petitioner has, been residing at 
Nagpur and has been drawing his • pension 
from the Nagpur District TreasuIy^ The case 
of the pensioners has been - under considera- 
tion of the State . Governments, both Maha- 
rashtra and Madhya Pradesh and both tho 
Governments from time to time granted 
certain increases in the pension of the pen- 
sioners on , different occasions. So far as the 
Maharashtra Government is concenied , by 
tiie Government Resolution, No. TTP-1063/i 
961i-X, dated 13th April 1964, the pension 
of the pensioners -of two categories was in- 
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creased. The pensioners whose monthly 
pension did not exceed Rs. 60 were given an 
-additional temporary increase per month _ of 
10 per cent, of the basic pension and existing 
•temporary increase together; whereas the 
ensioners whose pension exceeded Rs. 60 
ut did not exceed Rs. 65.50 were given an 
increase of Rs. 6 or such increase as xvill 
bring the total pension (including - present 
"temporary increase) upto Rs. 71.50 P. These 
orders were made applicable to pensioners 
.•drawing pensions granted by the - former 
Madhya • Pradesh State which were drawn 
•from treasuries in former Bilingual Bombay 
'State on 1st November 1956 and from trea- 
suries in Maharashtra State on 1st May 1960 
.and some , other categories. However, the 
.pension of . the petitioners being more than 
Rs. 65.50 per month, the petitioner did not 
'get any advantage from this resolution, 

4. The present Madhya Pradesh Govern- 
ment also, in its turn, granted relief to the 
Madhya Pradesh' State ^ pensioners who were 
tin receipt of- small pensions. By resolution 
No. .1200-F-1760-1V-R. II (60), dated 17th 
-March 1961, the State of Madhya Pradesh 
^granted a, temporary rise in the pension and 
.according , , to this order : pensioners getting 
rpension above Rs. 60 but below Rs. 100 per 
.month. would be getting an increase of Rs. 12 
•.per month. This temporary increase took 
.-effect .from 1st March 1961. This increase 
:was followed by another increase by Memo- 
randum letter, No. 1294-R-1508-IV-R-n, 
-dated Slst May 1965. In addition to the 
increase already granted in 1961, persons 
drawing pensions upto Rs. 100 were further 
igranted an ad hoc increase in the pension of 
Rs. 5 per month. Paragraph 2 of this memo- 
randum states that this increase ■will apply 
‘to all existing pensioners of the State 
Government and those Government ser- 
'Vants who \vill retire hereafter and 
will take effect from the 1st of March 
.1965. Paragraph 4 further states that the 
pensioners, who are already in receipt of or 
^v-ill be eligible for temporary increase in 
.pension in terms of this Department Memo- 
randum No. 1200-IV-R-II, dated 17-3-1961 
will receive the benefit mentioned in Para- 
.'graph 1 above in addition. Apparently the 
increases granted by the Mamya Pradesh 
Government are more beneficial than those 
granted by the State of Maharashtra and it 
;is because of this that the petitioner claims 
that he should be given the increase in his 
pension as per the memoranda issued by the 
Madhya .Pradesh Government on these two 
occasions. 

The petitioner contends that he has 
-retired from the service of the then State of 
'Madliya Pradesh in the year 1939 and the 
-liability to pay the pension is on the State of 
'Madhya Pradesh . and ' whoever tnay be its 
successor after tire reorganisation of States. 
•According to the petitioner, it is iinmaterial 
where he has settled .down of resides because 
■under the Pension Rules, he is entitled to 
•draw the pension from any treasury through- 
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out India and the place of dra-wring the 
pension will not determine the liability of the 
Government. It has not been disputed that 
the petitioner retired in the year 1939 while 
he was serving at Umri in Tahsil Bhainsdehi, 
District Betul which was in the State of the 
then Madhya Pradesh. It is still in the. new 
State- of Madhya Pradesh. It has also not 
been disputed that the petitioner has settled 
down in Nagpur and was drawing his pension 
from the Nagpur District Treasury upto 1st 
of November 1956 and has been drawing the 
same from the said treasury even now. 

' 5. In the year 1956 the States in India 
were reorganised and the original State of 
Madhya Pradesh was split up and the eight 
districts of the old Madhya Pradesh which 
are now comprised in what is known as the 
Vidarbha Region were added to the then 
State of Bombay which was an existing State. 
The remaining districts of the existing State 
of Madhya Pradesh along with other areas, 
•for ‘ example, Madhya Bharat, Vindhya Pra- 
desh and' oilier areas, formed a new State 
■going by the name State of Madhya Pradesh. 

■ Thus, areas from the existing State of 
Madhya ' Pradesh have now gone to two 
-States, namely, the State of Bombay, which 
from the Tst of May 1960 became the State 
of Maharashtra and' the present State ’ of 
•Madhya Pradesh. In order to bring about 
this reorganisation, the Central Legislature 
passed Act No. 37 of 1956, called the States 
Reorganisation Act, 1956, by which 1st of 
November 1956 has been named as the ap- 
pointed day. It will be necessary to deal 
wi& some of the provisions of this Act .in 
order to appreciate the controversy raised, in 
the present proceedings. Section 2 (g) defines 
“existing State” to mean a State specified in 
the First Schedule to the Constitution at the 
commencement of this Act. It may be 
stated that in the First Schedule 
to the Constitution , the State of Bom- 
bay and the State of Madhya Pra- 
desh, with which we are concerned in the 
present case, were specified and they were 
thus the “e.xisting States” within the mean- 
ing of Section 2 {g) of the Act. Section 2 (i)' 
defines “new State" to mean a Part A State 
formed by the provisions of Part II. Then 
Section 2 (k) defines “population ratio” and 
“population ratio” in relation to the succes- 
sor States of an existing State, means such 
ratio as the Central Government may by 
notified order specify to be the ratio in which 
the population of that existing State as ascer- 
tained at the last census is distributed terri- 
torially among the several successor States 
by virtue of the provisions of Part II. Under 
Section 2 (m)- “Principal successor State” 
means (i) in relation to the existing State of 
Bombay, Madhya Pradesh, Madras or Rajas- 
than, the . State with the same name. Thus, 
the present State of Madhya Pradesh would 
be the “principal successor State” of the tlien 
existing State of Madhya Pradesh. Section .2 
(o) then . defines the term “successor State” 
and "successor State" in relation to an exist- 
ing State means any State to which the 
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whole or any part of the territories of that 
existing State is transferred by the provisions 
of Part 11. 

6. Part II of the Act then gives the terri- 
torial changes and formation of new States. 
Section 8 deals with tire formation of a new 
Bombay State by which certain territories 
have been excluded from the existing State 
of Bombay and certain other territories which 
were not then part of the Bombay State have 
been added to the existing State of 
Bombay. One of the territories so 
added to the existing State of Bombay 
was the Vidarbha Region comprising of the 
eight districts in the existing State of Madhya 
Pradesh. Section 9 deals with the formation 
of the new State of Madhya Pradesh. By this 
provision the whole of the existing State of 
Madhya Pradesh excepting the eight districts 
of the Vidarbha Region was retained and to 
it were added certain other territories such 
as the existing State of Madhya Bharat, some 
portion of Rajasthan, existing State of Bhopal 
and the existing State of Vindhya Pradesh 
and it retained the same old name of 
Madhya Pradesh. This new Madhya Pradesh 
is thus the “principal successor State” of the 
old or the existing State of Madhya Pradesh 
and under the definition of Section 2 (o) the 
State of Bombay and now the State of Maha- 
rashtra would be the “successor State” of 
the existing State of Madhya Pradesh. 

7. We are not concerned in this petition 
with the subsequent parts of the Act except- 
ing Part VII which deals with apportionment 
of assets and liabilities of certain Part A and 
Part B States. Both Bombay and Madhya 
Pradesh States were Part A States. Section 75 
of the Act makes the remaining provisions of 
this Fart applicable in relation to the ap- 
portionment of the assets and liabilities im- 
mediately before the appointed day of every 
Part A or Part B State the whole or any part 
of whose territories is transferred to another 
State. Section 76 deals with the division of 
land and goods. Section 7.7 deals with the 
division of the treasury and bank balances. 
Section 78 deals with arrears of taxes. Sec- 
tion 79 with the right to recover loans and 
advances. Section 80 with credits in certain 
funds, S. 81 with assets and liabilities of State 
undertakings and S. 82 with the public debts. 
From these various provisions, it will be ap- 
parent that the assets of the existing State 
of Madhya Pradesh as on 1st November 1956 
were divided between the successor Bombay 
State and the principal successor State of 
Madhya Pradesh and the lands and goods, 
treasury and bank balances and other assets 
which remained in the eight districts of 
Vidarbha which were transferred to the State 
of Bombay were transferred to the State of 
Bombay and the other property of similar 
nature which was in the districts which form- 
ed part of the new State of Madhya_ Pradesh 
were given to the new State of Madhya Pra- 
desh. 

8. ' Similarly, Sections 83 and 84 are with 
regard to , liabilities of the successor States 
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with. regard to the liabilities of the existing 
Stale. Section 85 deals with the liability of 
the existing State in respect of the provident 
fund account of a Government servant. Sec- 
tion 86 which deals with pensions reads 
thus : 

“The liability of the existing States in res- 
pect of pensions shall pass to, or be appor- 
tioned between the successor States in ac- 
cordance with the provisions contained inj;^ 
the Fifth Schedule.” ' 

From the reading of the various sections of 
Part VII, it is clear that the hability in res- 
pect of the pensions under Section 86 of the- 
Act as on the appointed day, namely, 1st 
November 1956, either passes to a successor 
State if there is only one successor State, or 
is to be apportioned between successor 
States, if there are more than one successor 
States, in accordance with the provisions- 
contained in the Fifth Schedule. According 
to the definitions which we have refened to- 
already, the State of Bombay after 1st 
November 1956 would be the successor State- 
to the existing State of Madhya Pradesh on 
the definition of “successor State” given in- 
Section 2 (o), because it is the State of Bom- 
bay to which part of the territories of the 
existing State of Madhya Pradesh has been 
transferred by the provisions of Part II. So 
far as the new State of Madhya Pradesh is 
concerned, it was not an existing State. The- 
existing State was the old Madhya Pradesh 
State, as it stood before 1st November 1956- 
and the new State of Madhya Pradesh can- 
not squarely fall within the definition or 
“successor State” as given in Section 2 (o}'-' 
of the Act. The new Madhya Pradesh State, 
however, can be the “principal successor 
State” within the meaning of Section 2 (m) 

(i) of the Act as the name of the new State 
is the same as the existing State of Madhya 
Pradesh. 

9. The question whether in relation to- 
the existing State of Madhya Pradesh, both 
the State of Bombay and the new State of 
Madhya Pradesh are successor States or not, 
has not been pointedly considered in any 
reported decisions, but some reference is to- 
be found in W. 'W. Joshi v. State of Bombay, 
AIR 1959 Bom 363, where the State of 
Bombay as well as the new State of Madhya- 
Pradesh have been taken to be the successor 
States of the former State of Madhya Pra- 
desh and out of the two successor States the 
State of Madhya Pradesh is the principal- 
successor State of the former State of 
Madhya Pradesh. Similar observations are 
to be found in a Full Bench decision of this- 
Court in State v. Dr. Sarjooprasad Gumasta, 
First Appeal No. 101 of 1959, decided on- 
14th June 1966 (Bom) (FB), and in the Divi- 
sion Bench decision thereafter in the same ' 
case decided on 6th of March 1967 (Bom). ^ 
Nothing, however turns in the present case- 
on the . question whether both the Bombay 
State or the new Madhya Pradesh State are- 
the successor States of the former State of 
Madhya Pradesh or only the State of Born- 
bay, and now the State of Maharashtra, is- 
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the successor State and the State of Madhya 
Pradesh is the principal successor State. 

10. As said earlier the scheme of Part VII 
of the States Reorganisation Act shows that 
the assets as on 1-11-1956 were to be divid- 
ed between the two new States which are 
successors of the old State of Madhya Pra- 
desh on the principles laid down in the 
several provisions of Part VII of the Act. 
Similarly, the successor States were to he 
fastened with the liabilities of the existing 
State of Madhya Pradesh as on 1st of Novem- 
ber 1956 and the liabihty with respect to 
pensions under Section 86 was the habdity 
which was on the existing State on 1st of 
November 1956. It appears that just as in 
the case of other assets, namely, the treasury, 
cash balances, public debts and such other 
matters, the said property was to remain 
where it was, namely, that these cash 
balances etc., were not to be disturbed, but 
were to go to the State to which those dis- 
tricts have been attached, similarly, \vith 
respect to pensions it ^pears that those 
pensioners who used to draw pensions from 
the treasuries of the eight districts of Vidar- 
bha which were transferred to the State of 
Bombay were a liability on the new State of 
Bombav and those pensioners who used to 
draw their pensions on 1-11-1956 from the 
then districts which now formed part of the 
new Madhya Pradesh State were to be a 
liability of the new State of Madhya Pradesh 
or the principal successor State. In order to 
make an eq^uitable division, an apportion- 
ment had to oe made between the two States 
and that was to he done by the Central Gov- 
ernment and on such apportionment being 
made if it was found that one State paid 
more to the pensioners in its area than what 
was due under the apportionment, then the 
other State was to reimburse the former 
State to that extent and vice versa. This is 
worked out by means of the Fifth Schedule 
to the Act. Paragraph 1 of the Fifth Sche- 
dule provides that subject to the adjustments 
mentioned in paragraph 3, the successor 
State or each of the successor States shall, in 
respect of pensions granted before the ap- 
pointed day by an existing State, pay the 
pensions drawn in its treasuries. Paragraph 1, 
therefore, has clearly reference to a hability 
of the new State in respect of pensions as it 
existed immediately before the appointed day 
and it were to continue to pay the pensions 
to those pensioners who were being paid 
from the treasuries immediately before the 
appointed day. Paragraph 2 has no applica- 
tion to the present case as it applies to offi- 
cers or employees who retired or proceeded 
on leave preparatory to retirement before the 
appointed day, but whose claims for pensions 
, are outstanding immediately before that day. 
In pamgraph 3, a method is given as to how 
the liability is to be apportioned between 
the successor States. We reproduce Para. 3 
below : 

‘In any case where there are two or more 
successor States, there shall be computed, in 
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respect of the period commencing on the ap- 
pointed day and ending on the 31st day of- 
March 1957, and in respect of each subse- 
quent financial year, the total payments made- 
in aU the successor States in respect of the 
pensions referred to in paramaphs 1 and 2. 
The total representing the liability of the- 
existing State in respect of pensions shall be- 
apportioned between the successor States in 
the population ratio and any successor State- 
paying more than its due share shall be re- 
imbursed the excess amount by the successor 
State or States paying less.” 

This will show that the payments made in. 
the successor States have relation to the- 
pensions referred to in paragraph 1 which, 
would mean the pension payable in that 
successor State as on 1-11-1956 and it is on 
that basis that the apportionment has to be- 
made in the population ratio and the conse* 
quent reimbursement by one successor State- 
to the other. The other paragraphs of the- 
Schedule have no reference to the present 
case. 

11. It thus appears from the scheme of ; 
the States Reorganisation Act, including the 
Fifth Schedule, that for the pilose of trans- 
ferring the habihty of the existing States to . 
the successor States, the material point of 
time that has to be taken into consideration 
is the appointed day, namely, 1st of Novem- | 
her 1956, on which the hability existed. 1 
There is no provision with respect to the ' 
future habihties of the State. It will thus 
appear that with respect to those pensioners 
who have retired prior to 1-11-1956 the i 
habihty of the successor State would be on 
the basis of the habihty existing on 1-11- 
1956 with respect to such pensioners and it . 
seems to us that subsequent to 1-11-1956, by . 
any unilateral act of one of the successor . 
States the other successor State cannot be 
bound. Section 86 of the Act deals with the 
habihty of the existing State and any hability 
which is incurred after 1-11-1956 by a suc- 
cessor State could not be said to be a habi- 
hty of the existing State and as such, one 
successor State will not be bound by the 
habihty which has been created by another 
successor State. This, however, proceeds on 
the footing that there are two successor 
States to the existing State. In this -view, , 
therefore, the State or Bombay which is the 
successor State to the existing State of 
Madhya Pradesh would not be liable to give 
the increase in the pension which has been 
panted by the present State of Madhya Pra- 
desh to its pensioners and the petitioner can- 
not lay a claim for such increase in the 
pension as has been made by the present 
State of Madhya Pradesh. The petitioner’s 
claim against the State of Maharashtra for 
the increase in pension which has been 
granted by the State of Madhya Pradesh 
must, therefore, be rejected. It is stated by 
the learned Assistant Government Pleader 
that some of the pensioners who have settled 
down in the Vidarbha Region have accepted 
the increase in the pension which has been 
granted by the State of Maharashtra. Th& 
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petitioner, ..however has not accepted the 
said increase given by the State of Maha- 
rashtra because of the dispute which he has 
raised. 

12. As regards tlie State of Madhya Pra- 
desh, the learned counsel for tlie State Mr. 
AV. K. Sheorey urges tliat the State of 
Madhya Pradesh is not liable for the claim 
of the present petitioner. We are not decid- 
ing in this case whether the State of Madhya 
Praciesh is liable to give the amount to the 
petitioner by which the pension has been 
increased by that Government from time to 
time. The Full Bench of this Court in Misc. 
Petn. No. 335 of 1956, D/-23-7-1958 = 

{AIR 1959 Bom 122), Dr. Sarjuprasad 
Gumasta v. State of Madhya Pradesh, has 
held that tliis Court would have no jurisdic- 
tion to issue a wTit against the State of 
Madhya Pradesh as the jurisdiction of this 
Court extends only to tlie territorial limits of 
the State of Bombay and now the Maha- 
rashtra State. It is true that Article 226 of 
tlie Constitution has subsequently been 
amended and given jurisdiction to the High 
Court to issue a writ to any Government 
Authority or person even though the seat of 
■the Government or authority or the residence 
of such person is not within those territories, 
provided however that the cause of action 
wholly or in part arises for the exercise _ of 
such power within the territorial jurisdiction 
of the High Court. Such is not the case here. 
It cannot be said that any part of tlie cause of 
action to claim the increase given by the 
Madhya Pradesh State, as in existence to-day, 
arises in any part of the State of Maha- 
rashtra. We are, therefore, not in a position 
to grant any relief to the petitioner so far as 
the Madhya Pradesh Government is con- 
cerned. The petitioner, therefore, is not 
entitled to any relief claimed by him, either 
against the State of Maharashtra or against 
the State of Madhya Pradesh, in the present 
petition. 

13. The petition, therefore, fails and is 
accordingly dismissed, but in the circums- 
tances, we make no order as to costs. 

14. VIMADALAL J. : I have heard the 
judgment of the Court just delivered by my 
brother Padhye. I would like to add that, as 
a matter of plain language, as well as, as a 
matter of legislative intendment, the words 
“the liability of the existing States” in Sec- 
tion 36 of the .States Reorganisation Act, 
1956, must be read as, “the existing liabUity 
of the e.xisting States”. If an existing State 

, chooses to create' a higher' or an additional 
liability in future, the provisions of Sec.' 86 
cf tlie said Act would not be attracted, and 
Uiere is no other statutor}' provision which 
would pass on such higher or ad(htional- lia- 
bility, or even an apportioned part of it, to 
the successor State.' ’ ' ■ ■ . 

Petition dismissed. 
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Jagpalsingh Sajjansingh, Petitioner v. 
Digambar Tulsiram and others. Respondents. 

Special Civil Appin. No. 1022 of 1966, 
D/-13-9-1968. ■ 

(A) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act (99 of 1958) Ss. 114 and 111 — Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Bombay Revenue Tribunal Procedure 
Rules, 1959, Rr. 9 and 11 — Revision filed 
in time returned on ground that documents 
were not enclosed — Application refiled Mtb 
necessary enclosures — Application cannot 
be rejected , as being filed beyond tune pres- 
cribed by S. 114. 

Where a revision application filed under 
Section 114 of the Act to the Tribunal with- 
in the time prescribed under that . Sectioa is 
returned on the ground that it did not ac- 
company the documents required by R. H 
framed under the Act, and the application is 
refiled after due compliance thereof, it can- 
not be rejected on the ground that the > ap- 
plication so refiled was beyond the time 
prescribed under Section 114 of the Act. 
AIR 1966 Bom 194, Foil. , ■ (Para 22) 

The Legislature itself having fixed the 
limitation within which a revision application 
has to be filed under Section 114 of the Act, 
the rules made under Section 111 (2) can- 
not possibly ■ be interpreted ' in any mannei 
restricting that right by requiring the appli- 
cant to file some documents on the peril ol 
his application being considered, beyond time 
if such filing comes to be made after the 
period of limitation fi.xed- by the statute, 'll 
the rules framed under Section 111 (2) do 
not in any way affect the period of limita- 
tion fixed and if a revision application is 
filed within the period of limitation fixed by 
the statute, then: the failure of tlie applicant 
to comply with tlie provisions of any of the 
rules ■with the initial application presented 
■within time will not entail rejection of the 
apphcation on . the ground of ; limitation be- 
cause the compliance with the rules comes 
to be made at a later stage. 

(Paras- 16, 20)’ 

(B) Constitution of India, ' Article 227 — 

Bombay- Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958); Ss. 114 
.'and HI — Dismissal' of revision application 
fay Revenue Tribunal erroneously treating 'it 
to , be ; time-barred — ■ It arbounts to failure 
to. exercise jurisdiction vested in it — Juris- 
diction of High Court is not restricted in any 
manner from considering validity, of order of 
Tribunal.. (Para 21) 

■Cases ' ■' Referred: ' Chronological Paras 

(1967) AIR 1967 Pat 153* (V- 54) > = 

, . 1966 BLJR 632, Imperial Tobacco 

Co. of India Ltd. v. Asst. Labour 

Commr., Patna , , r 49 

HM/IM/D622/69/MVJ/P ' ' ' 
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<1966) AIR 1966 Bom 194 (V 5S)_ = 


1966 Mab LJ 289, Smt. Salubai v. 

■ Chandu 22 

.<1984) AIR 1964 SC 1336 (V 51) = 

(1964) 3 SCR 495, M. L. and' B. , 
Corporation Ltd. v. Bhut Nath ' 19 

<1956) AIR 1956 Bom 86 (V 43), Charity 
Commr. v. Padmavati 19 

<1937) AIR 1937 Bom 64 (V 24) = 

• 1 . ILR (1937) Bom 421, Nemichand v. 

Chaturbhuj ’ Damji 19 

<1934) AIR 1934 Mad 306 (V 21) = 
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S. V. Natu and-.N. S. Munshi, for Peti- 
tioner; M. S; Agarwal, for Respondents 
<Nos. 1 to 3.) . ' ■ . 

ORDER : The petitioner, who is the land- 
holder, invokes the jurisdictioh of this Court 
under Article 227 .of the Constitution, chal- 
lenging an order of the. Maharashtra Revenue 
Tribunal holding that his revision application 
'against the oroer of, the Special Deputy 
Collector in appeal, vyhich order in its turn 
reversed the order of the Naib Tahsildar in 
favour of the petitioner, was barred by 
limitation and therefore rejected. 

2. The petitioner claims to be land- 
iholder of field survey No. 18/2, area 24 acres 
30 gunthas of Koltek, tahsil Amravati. He 
Sled an appHcation on 27-3-1961 for posses- 
sion of lana having previously given a notice 
under Section 38 ot the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region) 
Act, 1958. The petitioner wanted the land 
for personal cultivation. The respondent 
Tulsiram who was originally impleaded as 
the respondent died on 17-10-1961 and in 
his place the present respondents, Digambar 
land .^badas sons of Tulsiram and Deokabai 
wife of Tulsiram, were brought on record at 
their instance. The respondents resisted the 
application on several grounds, one of the 
grounds being that tlie petitioner had claim- 
ed the right to terminate the lease of the 
field on the ground that the field had been 
allotted to him in a family partition on 26-6- 
1959. The Naib Tahsildar, on a consideration 
of the material before him, held that the 
Detitioner was entitled to possession of one- 
half area of land from survey No. 18/2. The 
■application to that e.'dent was therefore 
allowed. 

3. .'Vgainst this order which was passed 
on 9-9-1963, tlie re.spondents preferred an 
appeal. It seems to have been argued before 
tlie appellate authority that tlie claim of the 
petitioner was hit by the provisions ot Sec- 
,tion 5S (7) of the new Tenancy Act and the 
application was therefore not tenable. The 
appellate authority, in a .short order, dispos- 
ed of die appeal on its view of the effect, of 
f.ub-sectioa (7j , of Section 38 of the ■ new 


Tenancy Act. It was held that inasmuch as 
the petitioner had acquired the field as a 
result of the partition dated 26-6-1959, he 
had no right to terminate the tenancy of the 
respondents. The order of the Naib Tahsildar 
was set aside and the application of the peti- 
tioner was dismissed. This order was passed 
on 30-6-1964. 

4. . Against this order, the petitioner pre- 
ferred a revision apph'cation under Sec. Til 
of the new Tenancy Act. The application was 
presented through counsel on 22-9-1984. It 
is common ground , that this appheation was 
accompanied by. a certified copy of the order 
of the appellate authority but not also with 
a certified copy of the order of the' Naib 
Tahsildar. , 

5. The Deputy Registrar of the Revenue 
Tribunal issued a notice to the counsel for 
the petitioner who had presented the revision 
application calling upon him to appear 
before him on 9-10-1964. There is a printed 
pro forma on record under the signature 
of the Deputy Registrar .dated 9-10- 

1964 showing that the Deputy Regis- 
.trar , found certain defects and one 

of the defects was that a certified copy 
of the Naib Tahsildar’s order was not filed 
along with the revision application. The 
order states that the revision application in- 
volves defects and the revision appheation 
was therefore to be returned. It however ap- 
pears that the actual order directing the peti- 
tioner through his counsel that the revision 
application may be re-filed within a period of 
15 days from the date of the receipt of this 
letter after curing the defects which have 
been pointed out was passed on 23-9-1964. 
The revision papers however seem to have 
been actually returned on 28-10-1964. 

6. It is the case of the petitioner that 
he had apphed for a certified copy of the 
order of the Naib Tahsildar as far back on 
9-12-1963 tlirough his counsel at Amravati. 
But the copy was not received till the revi- 
sion papers were returned to his counsel at 
Nagpur. He waited for some more time for 
the receipt of the copy of the order of the 
Naib Tahsildar but ultimately made a fresh 
appheation on 26-3-1965 through post for 
a certified copy of the order of the Naib 
Tahsildar again. The copy was despatched 
on 30-10-65 and purports to be received on 
1-11-1965 at Nagpur and the revision was 
represented along wdth' the certified copy on 
9-11-1965. 

7. On 17-11-1965 the Deputy Registrar 
of the Tribunal has noted in the order-sheet 
tiiat the revision application should be put 
up before the Bench for orders on admission 
on 9-12-1965. The counsel for the petitioner 
was informed of ■ this date also. -On 9-12- 

1965 it appears the respondents \vere also 
represented by their counsel and opposed 
the admission of the revision appheation on 
the ground that it was ]time-barred. To this 
objection, it was urged on behalf of the 
petitioner tlirough his counsel tliat the delay 
in re-fihng the revision appheation was due 
to the fact tliat the petitioner had twice ap~ 
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e for a certified copy of the order of the 
Tahsildar and that while on his first 
application he was informed that the record 
was not traceable, a copy was supplied on 
his second application late. The petitioner 
was directed to file an application with 
affidavit, stating the grounds for delay within 
a month with necessary documents and the 
respondents were to file a reply, and sub- 
ject to consideration of limitation, the revi- 
sion application which was already admitted 
was fixed for hearing parties on 16-2-1966. 

8. On this date, the counsel for the peti- 
tioner filed a certified copy of the applica- 
tion dated 9-12-1963 which his counsel Mr. 
Kadu had made at Amravati. The respon- 
dents filed a reply to the application for con- 
doning the delay. The matter was ultimate- 
ly heard on 29-7-1966 and the Tribunal dis- 
missed the revision application as time-barr- 
ed. It is this order which is under chal- 
lenge in this petition. 

9. The Tribunal has found that the revi- 
sion application, when originally filed on 22- 
9-1964, was within limitarion. But the pa- 
pers were returned on 28-10-1964 and the 
revision application was re-filed on 9-11-1965 
and die question that was posed for deci- 
sion was whether this period from 28-10- 
1964 to 9-11-1965 should be condoned. The 
Tribunal has observed that the petitioner 
should have filed an application for a copy 
of the Naib Tahsildar’s order about the same 
time when he applied for a copy of the order 
of the Deputy Collector for filing the revi- 
sion application before the Tribunal. It is 
also observed that the petitioner did not file 
the application till long after 28-10-1964 
when the papers were returned by the De- 
puty Registrar of the Tribunal. When the 
copy was received by the petitioner on 30- 
10-1965, the Tribunal has observed that the 
revision papers were not filed till 9-11-1965, 
and this delay of nine days has also not been 
explained. 

10. In paragraph 6 of its order, the Tri- 
bunal has observed; 

“It is thus clear that the revision applica- 
tion was re-filed after the inordinate delay. 
Part of it is not properly explained in the 
applicant’s ^davit. An instance of this is 
the period from 30-10-65 to 9-11-65. 
Another instance is when the revision 
application had been returned to the 
applicant^ on 28-10-64, a copy of the Naib 
Tahsildar’s order had not been applied for 
till 26-3-65.” 

The Tribunal has further observed that 
the petitioner could not claim to have been 
diligent throughout the period from 28- 
10-1964 till 9-11-1965 when the revision 
application was re-filed. 

11. In support of this petition, it is con- 
tended tiiat the Tribunal has acted in excess 
of its jurisdiction in rejecting the revision ap- 
plication as barred by limitation. It is con- 
tended that the period of limitation within 
which the revision application has to be filed 


before the Tribunal under the Bombay Ten- 
ancy and Agricultural Lands (Vidarbha Re- 
'gion) Act, 1958, is fixed by statute under 
Section 114 of the Act, and that period is 
60 days from the date of the order of the 
Tahsildar or the Collector as the case may be. 
In this case, it is the order of the Collector 
which is revisable by the Tribunal in exercise 
of its powers under S. Ill (1) of the Tenancy 
Act. There is no specific proyision in the. 
Act enabling the Tribunal directly to exer- 
cise its revisional powers over the orders of 
the Tahsildar or me Mamlatdar in the first 
inkance. The revisional powers are so pro- 
vided that they operate only on the orders 
of the Collector though that order may it- 
self come to be passedT in exercise of its ap- 
pellate jurisdiction under Section 107 of the 
Tenancy Act. It is further pointed out that 
Section 114 does not require a copy of the 
order sought to be revised to be filed. In 
contradistinction with this, attention was in- 
vited to sub-section (2) of Section 107 which 
speaks of appeals against the order of the 
Tahsildar or the Tribunal to be filed before 
the Collector. That sub-section says that 
every petition for an appeal under sub-sec- 
tion (I) shall be in the prescribed form and 
shall be accompanied by a certified copy of 
the order to which objection is made unless 
the production of such copy is dispensed 
with. It is therefore contended that the sta- 
tute providing for revision, not having made 
it incumbent on the applicant to file a certi- 
fied copy, or, for the matter of that, a copy 
of any order, the Tribunal was not justified 
in making the right of revision given to the- 
petitioner more onerous on account of the 
rules framed under Section 111(2) of the 
Tenancy Act prescribing the procedure to 
be followed by the Revenue Tribunal in deci- 
ding applications under Section 111. Alter- 
natively, it is contended that even under the 
rales so framed, there is no provision entitl- 
ing the Tribunal or any authority to dis- 
miss an application for revision if it is other- 
wise filed in time to reject it on the ground 
that any other documents or papers wbich 
are required to accompany the revision ap- 
plication by virtue of these rales came to be 
filed at a laJ er date, that is, beyond tiie period 
of limitation prescribed by Section 114 of 
the Tenancy Act. 

12. The learned counsel for the respon- 
dents has generally supported the order of 
the Tribunal. His contention is that if the 
rales require an application for revision to be 
filed in the prescribed form containing the 
prescribed details and to be accompanied by 
prescribed documents, failure to file the ap- 
plication in conformity with the rales amounts 
to failure to file the revision application at 
all. It is therefore urged that the revision 
should be treated to be filed only when all^ 
the papers required to accompany the re- 
vision application came to be filed, and if 
such filing is beyond the period of limita- 
tion fixed by law, then unless the ap^icant 
satisfied the Court that there was sufficient 
cause for not filing the revision application 
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in accordance with the rules, the revision 
apph cation must fail on the ground of limi- 
tation. 

13. Before examining the rival conten- 
tions, it is necessary to notice what the rules 
made by the State Government in exercise 
of the powers under Section 111(2) of the 
new Tenancy Act actually require a litigant 
to do v/hen he has to file a revision appuca- 
tion under Section 114 of that Act. It ap- 
pears that the existence of these rules fram- 
ed as far back as January 1960 and publish- 
ed in the Bombay Government Gazette Extra- 
ordinary 19-1-1960 is not known sufficiently 
even to the counsel practising before the 
Tribunal or this Court, much less to the 
litigants. Arguments proceeded up to a 
stage on the footing that there are no such 
rules and that the Tribunal ptnported to 
follow the Regulations made under the 
Bombay Revenue Tribunals Act. The learn- 
ed Standing Coxmsel appointed to appe^ 
before the Tribunal however assisted in 
finding out the relevant rules and a copy of 
the Gazette containing the rules was made 
available at the hearing at a later stage. These 
rules are called the Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) 
Bombay Revenue Tribimal Procedure Rules, 
1959. Chapter III of these rules makes pro- 
vision for presentation, registration and 
admission of applications. The Rules relevant 
for our consideration are rules 9 and 11. 
Under Rule 9 an application for revision may 
be presented in person by the applicant or 
by his duly appointed agent or lawyer to the 
Re^trar or sent to him by post. There are 
certain requirements of sub-rule (2) of Rule 
9 which are prescribed to be observed, such 
as vniting of the application in ink in legi- 
ble hand, specification of the name and 
address of the applicant and the opponent, 
specification of the provisions of law vmder 
which it is filed, the grounds of application 
and the relief claimed. Under clause (f) of 
sub-rule (2) of Rule 9, if the application is 
filed after the expir\' of the period of limi- 
tation, then the applicant has to state how 
the applicant claims that it is in time. The 
Registrar is enjoined not to accept any ap- 
plication unless it complies with the require- 
ments laid down in clauses (a) to (g) of sub- 
rule (2) of Rule 9. Then follows sub-rule 

(4) which is as follows: 

“Every application presented under sub- 
rule (1) sh^ be accompanied by 

(a) the decision or order (either in origi- 
nal or a certified copy thereof) in respect 
of which such application is made; 

(b) If the decision or order referred to in 
clause (a) is itself made in appeal against 
any_ decision or order, then also such latter 
■decision or order either in original or a cer- 

' tified copy thereof; and 

(c) as many copies thereof legibly written 
in ink or tipewiitten as there are opponents. 

14. The orimnal Rule 11 of these Rules 
was substituted by a new Rule 11 by an 
amendment efiective from 29-7-1963 and it 


is this substituted rule which v/ould govern 
the petitioner’s application for revision in this 
case. It ma\" be mentioned that these Rules 
have again teen substituted by a fresh Rule 
11 effective from 16-2-1968, but we are not 
concerned with this latter Rule in this peti- 
tion. Rule 11 is divided into seven sub- 
rules. Under sub-rule (1) the Registrar 
receiving the application has to fix a date on 
which the applicant, or his agent or lawyer 
is required to appear. Under sub-rule (2) 
the Registrar has to examine the application 
within seven days and to satisfy himself 
that the persons presenting it had authority 
to do so and that it conformed to the provi- 
sions of the Act, the Tenancy Rules and 
these Rules. Thus, the Registrar has to 
satisfy himself, among other things, that the 
provisions of Rule 9(4) have been complied 
with. Then follows sub-rules (4), (5) and 
(6) which require consideration and they 
are in the following terms: 

“(4) l^Tiere the registrar is of opinion that 
the application does not conform to any of 
the conditions specified in sub-rule (2), he 
shaU, on the date on which the applicant is 
required to attend before him, return the 
application to the applicant or his duly au- 
thorised agent or lawyer with an endorse- 
ment specifically pointing out the defects on 
account of which the application could not 
be registered. If the defects are such as can 
be remedied, the endorsement shall also state 
the period not exceeding fifteen days within 
which the application may be refiled after 
curing the defects. 

(5) If the party concerned or his duly au- 
thorised agent or la\yyer refiles the applica- 
tion within the period prescribed xmder sub- 
rule (4) and cures all the defects pointed 
out, the application shall on payment of 
the fee provided by sub-rule (4) of Rule 47j 
be registered. 

(6) If the party concerned or Ms duly au- 
thorised agent or lawyer refiles the applica- 
tion after the period prescribed under sub- 
rule (4) or fails to remedy or explain any of 
the defects pointed out while re filin g the 
application, the Registrar shall, after regis- 
tering the application proceed under Rule 
13”. 


Under sub-rule (7), if it appears to the Re- 
gistrar that the application conforms to aU 
the conditions specified in sub-rule (2) and 
with the provisions of the Act, but has been 
presented after the expiry of the limita- 
tion prescribed therefor by or imder any 
law, the Registrar shall, after giving notice 
to Me opponent, place it before the Tribunal 
for orders. 

15. The contention of the learned coun- 
sel for the petitioner in the first instance is 
that Rule 11, or Rule 9, or for the matter of 
that, any of the rules framed under Section 
111(2) of the new Tenancy Act, does not 
contain any provision that failure to observe 
these rules will entail dismissal of the revi- 
sion applic^ation if it is otherwise tenable, 
that is, made within the time prescribed by 
Section 114 and otherwise maintainable. It 
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is further contended that the defect in the 
instant case of the petitioner was his' failure' 
to file a certified copy of the order of the 
Naib Tahsildar. It was not possible for the 
Deputy Registrar to fix a period' of 15 days 
only for obtaining such a copy and in view 
of the previous experience of the petitioner, 
he could not have obtained a copy within 
15 days. In this connection, it is pointed 
out that an application for a copy made to 
the Naib Tahsildar as far back as 9-12-1963 
was not disposed of nor rejected nor a copy 
supplied for almost over a year till the revi- 
sion application came to be filed. The peti- 
tioner also points out that even when the 
fresh application for a copy was made to 
the Naib Tahsildar on 26-3-1,965, ho ' copy 
was available till as late as 30-10-1965, i.e. 
after a period of seven mondis. In other 
words, what is complained of is the fact of 
inordinate delay and gross carelessness in 
the matter of delivering copies in the OfBces 
of subordinate' authorities — it could not be 
said that the petitioner could have by nor- 
mal procedure obtained a copy witliin 15 
days and been able to file it. But apart 
from this aspect, it is contended that sub- 
rule (6) of Rule 11, in terms states that 
if the party concerned refiles the application 
after the period prescribed under sub-rule 
(4), the Registrar shall, after Registering the 
application, proceed under Rule 13, Rule 
13 requires that where an application has 
been registered, the Registrar shall, as soon 
thereafter as possible, place it before the. 
Tribunal for preliminary hearing. It is urged 
that there is no provision either in sub-rule 
(6) of Rule 11 or in any other Rule that tlie 
filing of the revision application after due 
compliance, though beyond the period fixed 
by the Registrar under sub-rule (4) of Rule 
11, entails any penalty such as dismispl for 
late filing, provided the initial application 
has been filed witliin the time prescribed by 
law. In my opinion, there is considerable 
force in this contention and it must be 
accepted. ; 

16. But what is even more clear to me is 
that the Legislature '.itself having fixed the 
limitation within which a revision applica- 
tion has to he filed under Section 114 of 
the Act, the rules made under Section 111 
(2) cannot- possibly be interpreted in any 
manner resbicting that right by requiring 
the applicant to file some’ documents on the 
peril of his’ application being considered 
beyond time if such filing comes to be made 
after the period of , limitation fixed by the 
statute. The most important fact that stares 
one in the face in this petition is and there 
is no dispute about, if ' that the petitioner 
had filed his revision application lyith a certi- 
fied ■ copy of the order challenged, namely, 
the order of the Deputy, Collector, well with- 
in time; ' The petitioners contention' there- 
fore is that he had complied "with the provi- 
sions of the 'Act by filing the revision ' appli- 
cation iri time and his failure to 'comply, 
with the , other ' provisions ’ . of the rules such 
as filing accompaniments etc., for which 


on account of the provi.don made in the 
rules, the, revision application was returned 
to him' for being re-filed along with the 
accompaniments, - cannot , entail the con- 
sequence of the rejection of his rerision 
application as time-barred, when the original, 
fifing was well witliin. time. 

17. It is also urged, for . 'which ■ again, 
there was no reply, that there is no limit of 
time fixed by the Rules for re-filing of an 
application , for revision with the necessary 
accompaniments if the , sub-rule could not 
have been properly called in aid. Even as- 
suming that sub-rule (4) has been properly 
used, sub-rule (6) of Rule 11 does not pres- 
cribe any iieriod of time; but on the con- 
trary, assumes that if a party concerned re- 
files the application after removing the de- 
fects such application has necessanly to be 
registered . and put up for admission. 

' 18. In contrast with tins, the provisions 
of sub-rule (7) of Rule 11 may be compared. 
Under sub-rule (7), an appheation filed be- 
yond time, though with the necessary ac- 
companiments and compliance v.dth the other 
provisions of the rules, has to be placed be- 
fore the Tribunal for orders on tlie point of 
limitation after hearing the opposite side. 
Thus, the only case in which tire question of 
limitation can be properly raised for adju- 
dication is where the initial filing of the re- 
vision’ application is itself beyond the limi- 
tation prescribed under Section 114. It does 
not appear that in any other case i.e. where- 
the .accompaniments are filed or other re- 
moval of defects is done late, the rules in- 
tend to penalise an applicant for revision- 
who has filed his application for revision in , 
time -by non-suiting him on the- ground that 
the compliance rvith the Rules has been- 
made beyond a particular time. 

19. The learned counsel for the respon- 
dents relied upon the following decisions on 
the assumption that this was a case govern- 
ed by either Section 5, or Section 12 of the 
Limitation . Act. These decisions are: 
Tfiirumala v. C. K. Anavemareddi, AIR 1934 
Mad 306 (FB); Nemichand v. Chaturbhuj. 
Damji, AlR 1937 Bom 64; ICarsondas- 
Dharamse v. Bai Gungabaf, (1906) ILR SO- 
Bom. 329; M. L. and B. Corporation Ltd. v. 
Bhuthath, AIR 1964 SC 1336; Charity 
Commissioner v. Padmavati, AIR 1956 Bom. 
86 and Imperial Tobacco Co. of India Ltd. 

V. Asst. Labour Commr., Patna, AIR 1967 
Patna 153. ' 

. ' i . ■ ■ ■ I ' ’ 

, 20. I do not think it is necessary to consi- 
der any of these decisions because they do not 
assist , the respondent in .view of the Full 
Bench . decision of this Court in Chunnilal' 
Jethahhai v. Dahyabhai .Amulakh, (1908) ILR. 
32,, Bom 14. In that case a second appeal 
came to be filed within , time accompanied, , 
by the judgment of the lower appellate Court 
but not accompanied by a copy of the order 
of Ac first Court in execution proceedings 
as required by Rule 25 of the rules framed 
in this Court.' A copy of the order of the- 
fifst Court' was supplied much later, that is, 
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almost a year and two months after the ap- 
peal was filed. The Registrar treated the 
second appeal as presented on the later date 
when the copy of the order of the first 
Court was filed, and treating it as time-barr- 
ed, directed that it should be returned. 
Against this order a civil application was filed 
which was heard by a Bench, of four Judges 
including the acting Chief Justice. On a con- 
sideration of the relevant provisions, it has 
been ruled that the accompaniments directed 
under Rule 25 ,of the .Bombay High Court' 
Rules are extraneous to the memoranda of 
appeals, application and’, appeals in execu- 
tion ahJ the rule expressly does not fix aiiy 
time of wliich the documents mentioned in 
clauses (2) and (3) are to - accompany the 
memoranda etc., ■ and . therefore an appeal 
etc.,- if presented in .time, is validly present- 
ed for the puiposes of the Limitation Act if 
it is accompanied by the copies required by 
the Code of Civil Procedure. In my opi- 
nion, this decision fully covers the principle 
to be followed in interpreting the obliga- 
tions of the litigant in filing a revision ap- 
plication under the provisions of Section 111 
read with Section 114 of, the Tenancy Act, 
vis-a-vis the rules framed under Section 111 
(2) of that Act. The limitation for filing a 
revision application having been fixed by the 
statute itsdf and further that ■ provision not 
requiring the petitioner to file the docu- 
ments accompanying the application for re- 
vision, the rules made under Section 111(2) 
regulating the procedure before the Tribu- 
nal cannot, as it were, indirectly be read 
as part of Section 114, so as to make the 
right of filing a revision more onerous in the 
matter of limitation. If a rule of this Court 
requiring certain copies to be filed with a 
memorandum of second appeal, which copies 
are not required to be fifed under the Code 
of Civil Procedure which gives the right of 
appeal, cannot be treated as a necessary re- 
quirement in exercising the right of filing an 
appeal, on parity- of reasoning, the petitioner 
could well claim that he has complied with 
the provision of Section 114 read with Sec- 
tion 111 of the new Tenancy Act and his 
revision application should not be treated 
as time-barred. 'When this decision of 
this Court was brought to the notice of the 
learned counsel for the respondents, he was 
fair enough to state that he was unable to 
distinguish it on principle. It must therefore 
be hmd that if the rules framed under Sec- 
tion 111(2) do not in any way affect the 
period of limitation fixed and if a revision 
application is filed within the period of limi- 
tation fixed by the statute, then the failure 
of the applicant to comply with the provi- 
sions of any of the rules with the initial ap- 
plication presented within time will not en- 
^ tail rejection of the application on the ground 
of limitation because the compliance with 
the rules comes to be made at a later stage. 

21. It was then urged, though somewhat 
faintly, that this Court should not exercise 
its extraordinary jurisdiction under Article 
227j of the Constitution, even assuming that 


the order of the Tribunal was erroneous, be- 
cause the Tribunal, it is urged, had the 
power to decide the question rightly as well 
as wrongly. I think that ' this is over-simpli- 
fication of the issue involved in this case.. 
Here the petitioner’s revision application has; 
been dismissed on the ground tnat it is barr- 
ed by limitation, which finding is not sustain- 
able. By so dismissing the application, the- 
lis has come to an end to the detriment- 
of the ' interests of the petitioner as the ap- 
plication stands rejected. This is" not a case 
where an interim order has been passed and 
has been challenged. As a result of the 
finding of the Tribunal that the revision ap- 
plication is barred by limitation, the peti- 
tioner’s remedy successfully to challenge the- 
order of the Deputy Collector on merits has 
been denied to him. Thus in this case there 
is - a failure to exercise jurisdiction vested in ' 
it-by law. If the. Tribunal by erroneous de- ' 
cision as to limitation declines to adjudge 
the matter on merits, I do not think that 
the jurisdiction of this court is restricted in 
any manner from considering ■ the validity of 
the order of the Tribunal under these cir-; 
cumstances. ' 

22. The order under challenge before- 
the Tribunal, namely, the appellate order of 
the Deputy Collector, rejects the application 
of the petitioner on the short ground that he- 
claimed the property as a result of family 
partition in 1959. The Deputy Collector 
could not have rejected the application of 
the petitioner on this ground in view of the 
decision of this Court in Smt. Salubai v. 
Chandu, 1966 Mah LJ 289 = (AIR 1966 
Bom 194). In view of this decision it is^ 
necessary not only to set aside the order of 
the Tribunal but also the order of the De- 
puty Collector which is ex facie not correct,, 
and remand the matter to the Deputy Col- 
lector for a fresh decision of the appeal ac- 
cording to law. The orders of the Tribunals 
and the Deputy Collector are therefore set . 
aside and the matter is remanded to the ap- , 
pellate authority for being considered at mei 
appellate stage. 

23. During the course of the arguments- 
it has been observed that the exact import- 
of the various sub-rules of Rule 11 cannot- 
be properly appreciated. The rule-making; 
authority may well consider whether it is- 
advisable to make a provision of returning, 
the original revision application itself only" 
because the application does not comply with 
certain provisions of the rules. A better 
practice to regulate such matters would be- 
to provide for retention of the revision ap- 
plication but give time to the erring party, 
to .comply with the provisions of the rules, 
wthin a specified time. 'When a document 
or application is filed before the Tribunal' 
the document and the application becomes 
a part of the record of the Tribunal and the 
Tribunal is in seisin of the matter judicially. 

It is not advisable in such circumstances 
that these papers should be allowed to be- 
retumed to the parties. A better course 
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would appear to be to fix a time within 
which compliance with the provisions of 
the rules may be required to be made and 
failure so to comply may entail dismissal of 
the application for want of due prosecution. 
Eetum of papers involves many difficulties, 
there being no reasons of finding out at a 
later stage what documents were not in fact 
filed or were filed if a dispute is raised about 
•such matters. The Regishrar may be relied 
•of tlris onerous duty by a suitable modifica- 
tion of the rules if found necessary. 

24. There is another rule which has 
'been brought to my notice, namely, Rule 45 
w'hich permits return of documents and cer- 
tified copies filed by parties with the ap- 
plication. In fact, Rule 45 seems to suggest 
•that the certified or original copies of docu- 
ments filed with the application shall ordi- 
narily be returned to the party concerned. 
In framing this rule, it seems to have been 
lost sight of that more often that not, the 
■orders of tire Tribunal are brought before 
this Court invoking its superintending 
jurisdiction under Articles 226 and 227 of 
•the Constitution. If a document comes to 
be filed before the Tribunal and its relevancy 
•or admissibility or its effect is adjudicated 
upon, it is not proper that such a document 
should be returned. In fact, it is contrary 
•to all accepted rules of procedure that such 
•documents, even though they are certified 
•copies, should be returned to the parties un- 
til the lis is finally decided. In fact, there 
is no reason why certified copies of the do- 
cuments should be retui-ned at all. I have 
•come across many instances where even ori- 
ginal documents are returned to the parties 
without taking care to retain certified copies 
■of the documents on record. In fact, accord- 
ing to accepted rules of procedure in all Tri- 
bunals exercising judicial power, documents 
'filed by parties are not to be returned until 
the lis is finally decided, and even after the 
final decision, until such time as may be pres- 
•cribed by the rules. A practice seems to have 
grown in the Tribunal perhaps in obedience 
to Rule 45, and also in subordinate Courts 
like the Tahsildar, the IDeputy Collector etc. 
•in these proceedings where documents sole- 
mnly admitted on record on behalf of either 
^arty are just returned for the asking, Re- 
•tum of documents makes it almost impos- 
sible for a superior Court to find out what 
the. document was and what was ‘its rele- 
-vance or importance in the adjudication 
•which comes in review. The State Govern- 
ment may well consider whether it is neces- 
sary to have a provision like Rule 45, or at 
.any rate in its present form. The documents 
•filed before the Tribunal or the subordinate 
•Courts are part of the record and must be 
•preserved until the rights are finally decided. 

25. The result is that the petition is al- 
lowed. tlie orders of the Tribunal and the 
Deputy Collector in appeal are set aside and 
■the matter is remanded to the appellate au- 
■thority for a fresh decision according to law. 


As the petition was opposed, the petitioner 
will be entitled to liis costs. 

Petition allowed. 


AIR 1970 BOMBAY 128 (V 57 C 21) 
PATEL AND WAGLE, JJ. 

Southam Chemical Works, Appellant v. 
Mohamed Husein Fakruddin Maniar, Respon- 
dent. 

A. F. O. D. No. 193 of 1962, D/- 24-1- 
1969 against decision of Civil J. Senior Divi- 
sion at Sangli in Spl. C. S. No. 30 of 1959. 

Contract Act (1872), Ss. 23, 205 — Drugs 
Act (1940), S. 18 — Drugs and Cosmetics 
Rules, Rule 61 — Agreement of agency — 
Trader appointed selling agent of medicines 
— Trader though not holding wholesaler’s 
licence at time of agreement obtaining 
licence subsequently — Agreement is not 
void — Termination of agency by trader be- 
fore expiry of stipulated period — Suit for 
damages is maintainable — (Specific Relief 
Act (1877), Ss. 21 (b), 21 (a), 19). 

By an agreement of agency a trader was 
appointed as the selling agent of the medi- 
cines manufactured by a certain firm. By 
that agreement the trader undertook not to 
discontinue the agency for a period of 
three years and if he did so, he would have 
to pay damages to the firm. The trader held 
a hcence for retail trade. But soon after be 
obtained wholesaler’s licence under the Drugs 
Act but even then, by notice, he terminated 
the agreement on the ground that the awee- 
ment was void and illegal as he had no whole- 
saler’s licence when the agreement was en- 
tered into. 

Held, that the agreement could not be 
said to be a void agreement and the firm 
was entitled to claim damages. (Para 10) 

There is nothing in the Drugs Act to show 
that no agreement can be ' entered into for 
agency unless and until the person who 
gives the agency is satisfied that the agent 
holds the hcence. It only means that after 
the agreement is entered into between the 
parties, each party must do his best to ful- 
fil his part. If per chance • one party or the 
other cannot obtain such consent or hcence 
then of course the agreement would be un- 
enforceable but that would be not by reason 
of the fault or neglect of the party but be- 
cause the licensing authority rehised to grant 
the hcence. ’ It is only if the parties with 
a deliberate desire to evade the law enter 
into the contract to do something which is 
not legal, then the agreement must be re- 
garded as void. (Para 6) 

The underlying principle of such cases is 
that unless the riansaction is itself of such ^ 
a nature that it contravenes the law, it must 
be enforced, by requiring the defendant to 
take such steps as are necessarv in that direc- 
tion. Much more so would be, the case 
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where the suit is not for specific performance 
hut for damages where, the Court cannot 
specifically enforce the agreement of agenw 
since it would be impossible to supervise me 
carrying out of it The plaintiS would in 
such a case not be barred from asking for 
damages where the defendant does not cany 
out me contract not because the law pre- 
vents it but because he refused to talce any 
.action to satisfy the conditions imposed by 
law upon him before fulfilment of the con- 
tract AIR 1964 SC 978 and AIR 1965 SC 
484 and (196^ 67 Bom LR 908 and (1917) 
2 KB 784 and (1940) 4 All ER 835, Foil.; 
AIR 1960 SC 213, Ref.; AIR 1923 Mad 

626 and (1888) ILR 12 Bom 422 and AIR 
1963 SC 107, Disting. (Para 7) 

Cases Referred; Chronolo^cal Paras 

(1965) AIR 1965 SC 484 (V 52) = 

ILR (1964) 1 AH 355, Dy. Director of 
Consolidation v. Deen Bandhu E 

(1965) 67 Bom LR 908 = ILR (1966) 

Bom 460, Tukaram 2Spre v. Baban 
Dhondu B 

(1964) AIR 1964 SC 978 (V 51) = 

(1964) 2 SCR 495, Mrs. Chandnee 
Widyavati v. Dr. C. L. Katial 7 

(1963) AIR 1963 SC 107. (V 50)= 1963-3 
SCR 687, V. Narasimha Raju v. 
Gurumurthy Raju 9 

(1960) AIR 1960 SC 213 (V 47) = 

1960-1 SCR 861, Kedar Nath v. 

Prshlad Rai 10 

(1940) 1940-4 AH ER 335 = 57 TLR 
47, Taylor and Co. v. Landauer and 
Co. 8 

(1923) AIR 1923 Mad 626 (V 10) = 

18 Mad LW 564, Janu Sait v. 

Ramaswami Naidu 9 

(1917) 1917-2 KB 784 =87 LIKE 
101, H. O. Brandt and Co. v. 

H. N. Morris and Co. 8 

(1888) ILR 12 Bom 422, Hormasji 
Motabhai v. Pestanji Dhanjibhai 9 

Hemendra Shah i/b. M/s. Mody Shambhu, 
Attorneys, for Appellant; B. R. Naik, for 
Respondent 

PATEL J. : — This is a plaintiff’s appeal 
against the dismissal of his suit for damages 
and it arises imder the following circum- 
stances: 

2. The plaintiff-firm manufactures 
Diamond Apicin and Diamond Jant-pudis at 
Miraj. The defendant is a trader at Sholapur. 
By an agreement dated January 2, 1959 be- 
tween the plaintiff and the defendant the 
defendant was appointed as the selling 
agent of the plaintiff’s medicines for the 
Districts of Sholapur and Gulbarge, and for 
the Talukas of Hmnnabad, Tuljapur Latur 
and Indi. The agreement was to be in force for 
, a period of three years. By this agreement 
the defendant rmdertook to purchase and 
sell a minimum of 80,000 pudis of Diamond 
Apicin and 5000 of Diamond Jant-pudis, 
agreeing further that the defendmt would 
not discontinue the agency for the period of 
three years and if he did so, he would have 
to pay damages to the p laintiff . In. pursu- 
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ance of this contract^ the defendant ordered 
some goods but it appears that by about 
February 1959, the Ci^ Surgeon at Shola- 

§ ur ordered the defendant not to sell any of 
lese articles as a wholesaler as the defen- 
dant had no licence for wholesale trade in 
drugs. It appears from the correspondence 
between the parties that the defendant had 
already made an application by about Feb- 
ruary 1959 for a wholesaler’s licence imder 
the Drugs Act and the correspondence fur- 
ther shows that he actually got the licence 
on June 6, 1959. Even so, by notice dated 
August 17, 1959, the defendant terminated 
the agreement on the moxmd that the agree- 
ment was void and illegal as the defendant 
had no licence when the agreement was en- 
tered into. He also made a statement in 
that notice that the goods of about five 
months were l^g wilh huh undisposed of 
as he had no licence, evidently a statement 
which was untrue, since he had already ob- 
tained a licence about two and a quarter 
months prior to the issue of this notice. It 
may be mentioned that the defendant got 
another agency. The plaintiff after some 
correspondence filed the present suit for da- 
mages claiming a sum of Rs. 70,000 from 
the defendant 

3. The defendant resisted the suit con- 
tending that the agreement of agency was 
illegal and void as he had no wholesale 
licence when the ameement was entered into. 
He also questioned the amount of damages. 
The learned trial Judge held that the agree- 
ment was invalid in law and therefore un- 
enforceable. He also gave a finding on the 
question of damages which he assessed at 
Rs. 20,527. In view of his finding on the 
firot and the main issue, the' learned Judge 
dismissed the suit. The plaintiff appeals. 

4. The first question is whether the 
agreement of the nature in the case can be 
said to be a void agreement, so tiiat the 
plaintiff should be held not entitled to claim 
even damages. On behalf of the respondent 
it is argued that the agreement is contrary 
to the terms of the Drugs Act read with the 
rules and the licence issued to the plaintiff 
and therefore Section 23 of the Contract Act 
would be attracted and the plaintiff cannot 
sue. 

5. Section 18 of the Drum Act^ 1940, 
prohibits the manufacture and sale of drugs 
and cosmetics except as provided therein. 
Clause (a) relates to the quality, clause (b) 
prohibits the sale of any or these articles or 
distribution tiiereof if imported or manufac- 
tured in contravention of the provisions of 
the Act or the rules and clause (c) prohibits 
the manufacture for sale or sell or stock or 
exhibit for sale or distribute any drug, ex- 
c^t Tmder, and in accordance with the con- 
ditions of a licence issued for such purpose 
xmder the Chapter. Rule 61 of the Drum and 
Cosmetics Rules framed under the Drugs 
Act prescribes different forms for different 
kinds of licences to deal in drugs. As in the 
present case the defendant had to act as a 
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wholesale agent of the plaintiff, the Fomi 
aralicable would be Form 20-B. The plain- 
tin undoubtedly and admittedly has a licence 
as per this Form. Now, the conditions of 
Ihe licence amongst other things provide by 
condition 8 (ii) that no sale of any drug 
shall be made to a person not holding the 
requisite licence to sell, stock or exhibit for 
sale or distribute ihe drug. The proviso is not 
material to the present purposes. 

6. What is prohibited is the actual sale 
of drugs by condition 3 (ii) of plaintiff’s 
licence. If, therefore, in contravention of this 
provision a person actually sells or supplies 
the goods to a person who does not hold the 
licence JEor the particular purpose, then, as 
the sale is prohibited by law, he may not be 
entitled to recover the price for the goods. 
In the present case, however, there is an 
agreement of agency between the parties. As 
agreement of agency is capable of being 
carried on if each party does what is requir- 
ed of him to do. The plaintiff in order to 
fulfil his part had to have a licence for the 
sale of such drugs which he manufactured. 
Similarly the defendant in order to carry out 
his part of the contract was bound to have 
a licence which permitted him to deal in 
wholesale business of the drugs. It is admit- 
ted that he already held a licence for retail 
trade. Tniere is nothing in the Drugs Act to 
show that no agreement can be entered into 
for agency unless and until the person who 
gives the agency is satisfied that the agent 
holds the licence. It would only mean that 
after the agreement is entered into between 
the parties, each party must do his best to 
fulfil his part. If per chance one party or the 
other cannot obtain such consent or licence 
then of course the agreement would be un- 
enforceable but that would be not by reason 
of the fault or neglect of the party but be- 
cause the licensing authority refused to grant 
the licence. It is only if the parties with a 
deliberate desire to evade the law enter into 
the contract to do something which is not 
legal, then the agreement must be regarded 
as void. 

7. In this connection we may refer to a 
few cases which have come up before Courts. 
The case of Mrs. Chandnee Widya Vati v. 
Dr. C. L. Kadal, AIR 1964 SC 978, arose 
out of a contract entered into - by the appel- 
lant with the respondent to sell to the res- 
pondent a house which stood on a plot 
which was granted by the Government. The 
vendor-appellant could not have sold the 
house without the permission of the Govern- 
ment. As the vendor refused to complete the 
contract on that ground, the respondent filed 
a suit. The trial Court dismissed the suit. The 
respondent appealed to the High Court who 
decreed the plaintiffs suit saying that the 
Court Lad to enforce the terms of the con- 
tract enjoining upon the defendant to make 
the necessary application to the Chief Com- 
missioner for the required sanction and it 
would then be for the Chief Commissioner 
to decide whether or not to grant the neces- 
sary sanction. The principle was accepted 


by the Supreme Court The second case where 
similar principle was laid down is the deci- 
sion in Dy. Director of Consolidation v. 
Deen Bandhu, AIR 1965 SC 484, which 
arose tmder the United Provinces Consolida- 
tion of Holdings Act of 1954. hi a case 
under the statute where sanction was refused, 
the Supreme Court intervened and directed 
that the sanction for the transfer should be 
made. Following these cases, this Court in 
Tukaram Zipre v, Baban Dhondu, (19651 67 
Bom LR 908, held that in a case where 
sanction was necessary for transfer of the 

S roperty, either the Court can compel the 
efendant to make the application for the 
same or appoint a Court Commissioner to do 
so or permit the plaintiff to make the appli- 
cation. The undenying principle of mesa 
cases is that unless me transaction is itself 
of such a nature that it contravenes the law, 
it must be enforced by requiring the defen- 
dant to take such steps as are necessary in 
that direction. Much more so would be the 
case where the suit is not for specific per- 
formance but for damages such as the pre- 
sent, where, the Court cannot specific^y 
enforce the agreement of agency since it 
would be impossible to s^ervise the carry- 
ing out of it. The plaintiff would in such a 
case not be barred from asking for dama^ 
where the defendant does not carry out the 
contract not because the law prevents it butj 
because he refused to take any action to 
satisfy the conditions imposed by law upon 
him before fulfilment of the contract In this 
case it is much worse because the defendmt 
terminated the contract after he had alreaw 
got a wholesaler’s licence for the drugs and, 
according to the plaintiff, he started compet- 
ing the plaintiff’s sales by pushing the dm^ 
of other manufactures. The plaintiff is right 
in this allegation. 

8. A somewhat similar question though in 
a slightly different context arose in H. 0. 
Brandt and Co. v. H. N. Morris and Co., 
(191D 2 KB 784. 'The contract in that c^e 
was for monthly deliveries of pure aniline 
oil. After the contract was made, the export 
of the oil was prohibited by an order in 
Council except otherwise than under licence 
to export. The Court held that the agree- 
ment was not void nor it became tmenforce- 
able by reason of tiie subsequent restrictions 
but that an obligation to apj^y for a licence 
lay upon the buyers who could not refuse 
to perform their part of the contract merely 
by alle^g inability.. Same principle has sub- 
sequently been followed in Taylor and Co. V. 
Landauer and Co., (1940) 4 All ER 385. 

9. Dr. Naik relying upon some cases 
urged that the agreement such as tire present 
is void in law. He relies upon the decisions 
Tanu Sait v. Eamaswami Naidu, AIR 1923 
Mad 626, Hormasji Motabhai v. Pestanji 
Dhanjibhai, (1888) ILR 12 Bom 433 , and v. 
Narasimha Raiu v. V. Gurumurthy Raju, 
(1963) 8 SCR 687 =. (AIR 1963 SC ^ 107). 
None of these cases have any application 
whatsoever. The first case arose out of an 
actual transaction of buying and s elling . The 
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plaintiff who had given the money and 
agreed to take the goods in payment thereof 
could not have received the goods by sale in 
ttifc manner unless he had a Hcence. The 
Court held that the contract could not be 
enforced as the plaintiff himself had no 
licence though if he was not in pari delicto 
with the d^endant in the making of the 
contract he could recover the amount which 
he had paid. In the second case the question 
arose in the relation to Abkari law where 
the partnership was absolutely prohibited. 
The Comt found that both the parties were 
in pari delicto and as the partnership was 
absolutely prohibited the plaintiff could not 
succeed in his suit for account The third 
case arose out of stifling of a prosecution 
which was filed against the promisor and as 
the Court came to the conclusion that it 
was intended to stifle the prosecution which 
was alr«idy launched, the promisee could 
not succeed on the promise. To the same 
effect are the other cases which are cited 
before us which we do not think it neces- 
sary to refer. 

10. Dr. Naik has relied particularly upon 
the decision in Kedar Nath v. Prahlad Rai, 
AIR 1960 SC 213, where the Supreme Court 
after discussing several cases summarised the 
position in law as follows : 

“The correct position in law, in our 
opinion, is that what one has to see is whe- 
ther the illegality goes so much to the root 
of the matter that the plaintiff cannot bring 
/jhis action without reiving upon the flle^ 
' ' transaction into which he had entered. If the 
illegality be trivial or venial, as stated by 
Wmiston and the plaintiff is not required 
to rest his case upon that illegaliW, then 
public poliw demands that the defendant 
should not he allowed to take advantage of 
the position. A strict view, of course, must 
be taken of the plaintiff’s conduct, and he 
should not be allowed to circumvent the 
illegah’ty by resorting to some subterfuge or 
by misstating the facts. If, however, the 
matter is clear and the illegality is not re- 
quired to be pleaded or proved as part of 
the cause of action and the plaintiff recanted 
before the illegal purpose was achieved, then, 
unless it be of such a gross nature as to 
outrage the conscience of the Court, the 
plea of die defendant should not prevail.” 
The principle stated in this decision is not 
irreconcilable with the principles of the cases 
we have referred to. The Coiul: either in 
enforcing die specific performance of the 
contract by requiring the party to apply for 
the required sanction, or in giving damages 
for the negligence of the party in carrying 
out his part of the contract in not even ap- 
plwng for a licence, is not doing something 
> which is contrary' to the principle above 
' ^ stated. Having regard to die terms of the 
prowsions we are of the view that the learn- 
ed Judge was not justified in holding that 
the a^ement between the plaintiff and the 
defendant was void ab initio. 

11. It is only necessary to state thnt even 
after the defendant was informed by the 


Civil Surgeon that as he had not got a whole- 
sale drug licence he could not sell the goods, 
the defendant wrote to the plaintiff that the 
goods could not be sold not oecause he had 
not a wholesale drug licence but that he had 
applied for the same and further goods 
should be sent only after an intimation was 
given that such licence was received. This 
only shows that the agreement could be 
carried out after the licence was received. 
It was only in August 1959 when, probably 
toe defendant got some better temptation 
from others that he terminated the contract 
with the plaintiff. In our view, therefore, the 
plaintiff is clearly entitled to claim damages. 

12. The next question is what should be 
the amoimt of damages decreed to the plain- 
tiff. The plaintiff in its plaint had orij^nally 
claimed a sum of Rs. 70,000 as damages on 
toe basis that its monthly profit would have 
been Rs. 7,000. The learned trial Judge has 
estimated toe damages at Rs. 20,527. 

13. Where breach of contract has been 
established, the plaintiff is undoubtedly 
entitled to claim damages from the defen- 
dant 'The plaintiff is, however, expected to 
take steps to mitigate his loss. The Court 
after considering both the actual loss and 
toe steps taken by the plaintiff to mitigate 
toe loss has to determine the amount of 
damages. In the present case toe method 
adopted by the learned Judge to assess the 
daniages is as below. The contract shows 
that every month the defendant had to sell 
these two drugs manufactured by the plain- 
tiff valued at Rs. 5550 i. e. the drugs worth 
Rs. 66,600 per year. The plaintiff produced 
his assessment orders before the learned trial 
Judge to show that he was assessed on the 
basis of 66% profit in the year_ 1957-58 and 
on the basis or 47 % on the sales of 30,000 in 
1956-57. Exh- 167 showed that tire gross 
profit in the trading and manufacturing ac- 
count worked out at 66.2% on the sales of 
Rs. 51,609. Out of this amount the learned 
Judge deducted 15% commission payable to 
the agent defendant. The defendant himself 
did not enter the witness box to show what 
would be toe profit in such business. The 

E laintiff further produced a statement, Exhi- 
it 169, showing the sales effected by it from 
November 25, 1959 to May 29, 1960 for a 

E eriod of six months as per the Tippans kept 
y him. In the statement the bill numbers 
and the quantity of packets sold were also 
mentioned. This showed that in six months 
he had sold medicines in the area of agency 
worth Rs. 23,534.37. If the defendant had 
continued the agency, medicines worth 
Rs. 83,300 for six months would have been 
sold. Thus toe loss of sale in this area, was 
Rs. 9,765.63. On this basis for 28 months 
toe learned Judge held that the reduced 
sales in this area came to Rs. 45,570 and on 
this he held the loss would be Rs. 20,527. 
From this calculation it appears toat the 
learned Judge has taken net profit at about 
50% of toe sales. This, however, in our view 
is not Justified. There may be several vids- 
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situdes in the market, prices mi^t fluctuate, 
competition might increase wim the result 
that some reduction in the price of the medi- 
cines sold also may be required. Having r^ 

S i to aU exigencies it seems to us that in 
kind of business looking to the compara- 
tive hi^er profits, it would be reasonable to 
assess the loss at Rs. 25% of the sale price 
which would come to Rs. 11367. 

14. We accordingly set aside the decree 
and order made by me learned trial Judge 
and decree to the plaintiff a sum of Rupees 
11367 with costs in proportion to his success 
throu^out. The defendant will bear his own 
costs. 

Appeal allowed. 


AIR 1970 BOMBAY 132 (V 57 C 22); 
(AT NAGPUR) 

ABHYANEAR, J. 

Madhao Narayan, Petitioner v. Ra^o 
Niloo and others, Respondents. 

Special Civil Appln. No. 763 of 1967^ D/- 
8-10-1968. 

Tenancy Laws — • Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act 
(99 of 1958), S. Ill (2) — Rules under 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Rules (1959), R. 19 — 
Discretion of Tribunal to proceed to decide 
case in absence of both parties — Proprie^ 
— ' Proper order indicated <— Applicants’ 
coimsel applying for adjommment after con- 
sulting Assistant Re^trar — Tribunal pro- 
ceeding to decide case on merits — Oppo- 
site party also absent — ^Propriety of order— 
Violation of principles of natural justice — 
(avil P. C. (1908), Order U Rr. 3, 85 O. 17 
Rules 2, 3) — (Tenancy Laws — ' Bombay 
Tenantgr and A^cultural Lands (Vidarbha 
Re^on) Rules (1959), R. 19). 

Rule 19 does ^ve the Tribunal a discre- 
tion either to dismiss an apphcation if the a^ 
plicant or his counsel is absent when the 
application is called for hearing or to decide 
it on merits after hearing the opposite side, 
if present. VTiere neither the applicant nor 
ffie non-applicant was present ordinarily, rm- 
less there is a compellmg reason for the Tri- 
bunal to proceed with the disposal of the 
revision application on merits, the proper 
order would he an order for dismissal in the 
absence of parties. Passing of an order on 
merits without hearing the parties acts to the 
grave prejudice of the party in default, inas- 
much as so far as the scheme of the Act is 
concerned, the Tribunal being the final forum 
where a diroute could be talcen, the party 
suffers an adverse order without having an 
opportimity of being heard. It is against the 
principles of natural justice and the proper 
course in such cases would he an order of 
dismissal of -the application for default of 
appearance. The Tribunal must indicate 
clearly and satisfactorily why its discretionary 


ower to decide the application on merits has 
een exercised rather than the dismissal oi 
application for default (Para 9) 

Where a litigant entrusts his brief to coun- 
sel, exigencies of work do necessitate adjust- 
ment subject to orders of the Court. Where 
the counsel after informing the Assistant 
Registrar of his inability to be present on the 
date of hearing, and on his advice the coun- 
sel applied for adjomnment, the party can-: 
not bo penalised by having ms case di^osed 
of on merits without hearing the party spe- 
cially when the opposite party, though serv- 
ed was also absent. (Para 9) 

N. S. Munshi, for Petitioner; G. G. Modak, 
for Respondent No. 2. 

ORDER: The petitioner in this applica- 
tion imder Article 227 of the Constitution is 
Madhao Narayan Sarmukkadam, who is the 
tenure-holder of field survey No. 15/2, area 
12 acres 1 guntha, situate at village Muchi, 
tahsil Wani, District Yeotmal. The land- 
holder filed an application on 15-10-1963 for 

g ossession of smvey No. 15/2 on the ground 
lat the respondent No. 1 Ragho who was a 
tenant of this field had sublet it to respon- 
dent No. 2 Kamu. The petitioner gave a 
notice on 16-8-1962 charging Ragho that ho 
vvas not cultivating the field thou^ he was 
his tenant and that he had sublet the field to 
another person. A second notice was ako 
given on 18-4-1963 charmng Radio with the 
same default. This was lollowed by an am 
plication dated 15-3-1963 to which bom 
Ragho and Kamu were impleaded as partie^ 
This apphcation is registered in the Court 
of the Waib Tahsildar as Revenue Case 
No. 2/59 (10-B) of 1963-64. In these proceM- 
ings, both Ragho and Kamu filed a j^t 
statement and their joint defence was that 
that field and survey Nos. 18 and 20 belong 
ed to one Radhabai, and they were obtained 
by the petitioner as a result of partition and 
therefore the petitioner had no right. Their 
further case on merits was that Ragho never 
cultivated survey No. 15/2 and that it 
been let out to Kamu by the mother of the 
petitioner since 1952-53. Thus, the • second 
respondent Kamu claimed to be a direct 
tenant of the field and admitted to he ia 
cultivating possession in his own right and 
not under Ragho, 

2. The Tenancy Naih-Tahsildar, oa a 
consideration of all the material on record, 
held that Ra^o was the tenant of survey 
No. 15/2 and that he had sublet it to Kamm 
Inasmuch as sublettmig was prove^ the Naib 
Tahsildar ordered that the petitioner was 
entitled to possession of the entire area. 

3. This order was challenged in appeal 
both by Kamu and Ragho. The appellee 
authority took a contrary view, reversed the 
order of the Naih-Tahsildar and rejectedj the 
application of the petitioner for possession. 

4. Against this order, the petitioner 
Madhao filed a revision application. This was 
registered as Application No. 1350/Ten. of 
1965. It appears the revision application w^ 
posted for hearing parties on 13-6-1966 
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before the TribunaL The petitioner has alleg- 
ed in paragraph 10 of the petition that his 
counsel filed an application for adjourning 
the hearing of this revision application to a 
further date as he had to leave Nagpur un- 
expectedly for appearance before an inquiry 
at Bastar. It is ^eged that the Assistant 
Registrar of the Tribunal was contacted and 
apprised of his predicament and it was at 
toe behest of the Assistant Registrar that the 
counsel gave an application for adjommnent. 
It appears that me counsel made a sindo 
^plication in respect of his cases fixed tor 
that date before the Tribunal, and no sepa- 
rate application was filed in Revision Appli- 
cation No. 1850/Tenancy of 1965. But the 
fact that an appucation was made is obvious 
from the order-sheet of that date in the 
proceedings before the Tribunal. That order- 
sheet is as follows ; 

"Applicant and his counsel are absent 
Non-aijplicants are also absent. The appli- 
cant’s counsel has applied for an adjourn- 
ment of the revision on the groxmd that he 
is engaged elsewhere away from Nagpur for 
a month and a half. If so, the applicant’s 
counsel should have made some other 
arrangement for his representation in this 
revision application. I decline to adjourn the 
revision. Record perused. Order passed.” 

The respondents have merely denied know- 
ledge or these averments because the respon- 
dents were also absent and possibly could 
have no personal knowledge of the events. 

5. The learned Member of the Tribunal 
not only proceeded with the matter in the 
absence or both the parties but has decided 
it on merits rejecting the application of the 
petitioner. 

6-7. It is mged in support of the petition 
that the procedure followed by the Tribunal 
has ended in the failure of jtistice and the 
Tribunal should not have proceeded to 
decide the application on merits and the pro- 

E er order that could be passed would have 
een an order of dismissal of the application 
for want of appearance, or for want of due 
prosecution, if at all it was necessary to 
take up the case without adjourning it 
8. On behalf of the respondents, the 
order is su^orted to be weU within the 
jurisdiction of the Revenue Tribunal relying 
on the provisions of Rule 19 of the Bombay 
Tenancy and Agricultural Lands (Vidarbha 
Region) Bombay Revenue Tribunal Proce- 
dure, Rules 1959, framed by the State Gov- 
ernment in exercise of the power conferred 
by sub-sec. (2) of Sec. Ill of the Bombay 
Tenancj' and Agricultural Lands (Vidarbha 
Region) Act, 1958. Rule 19 is as follows ; 

"19. Procedure in case of non-appearance 
of parties : 

. (1) If on the date fixed for hearing or any 

other subsequent day to which the hearing 
may be adjourned, the apphcant does not aj)- 
pear either in person or through his agent or 
lawyer when the application is called for 
hearing, tlie Tribunal may dismiss the ap- 
plication or may decido it on merits after 


hearing riie respondent or his agent or law- 
yen if present 

(2) If on the date fixed for hearing or on 
any other subsequent day to which the hear- 
ing may be adjourned, the opponent does 
not appear in person or throng his agent or 
lawyer when the application is called for 
hearing, the Tribunal may decide the same 
on merits after hearing the applicant or his 
agent or lawyer. 

(3) If there be doubt as to whether a party 
has been served with notice issued under 
Rule 18, the Tribunal may decide the ap- 
plication without issuing a fresh notice — - 

(a) If the said party be the applicant, or 
one of the applicants, and the Tribunal is of 
the opinion that the application should bo 
wholly allowed, or, 

(b) if the said par^ be opponent, or one 
of the opponents, and if the Tribunal is of 
the opim'on that the application should bo 
wholly dismissed or rejected.” 

9. It is apparent that Rule 19 does give 
the Tribunal a discretion either to dismiss an 
application if the applicant or his cormsel is 
absent when the application is called for 
hearing or to decide it on merits after hearing 
the opposite side if present. In this case, 
neither the applicant nor the non-applicant 
was present. Ordinarily therefore, unless 
there is a compelling reason for the Tribunal 
to proceed with the disposal of the revision 
ap^cation on merits, the proper order would 
be an order for dismissal in the absence of 
parties. Passing of an order on merits with- 
out hearing the parties acts to the grave pre- 
judice of the party in default, inasmuch as 
so far as the scheme of the Act is concerned, 
that being the final forum where a dispute 
could be taken, the party suffers an adverse 
order without having an opportunity of being 
heard. It is against the principles of naturm 
justice and the proper course in such cases 
would be an order of dismissal of the appli- 
cation for default of appearance. The Tribu- 
nal must indicate clearly and satisfactorily 
why its discretiona^ power to decide the 
application on merits has been exercised 
rather than the dismissal of ajjplication for 
default. Tbere is no such indication in the 
present order. Ordinarily, one would have’ 
expected the request for adjournment being 
granted as prima fade the reason disclosed 
in the ^plication was entitled to considera- 
tion. Where a litigant entrusts his brief to 
counsel, exigendes of work do necessitate 
adjustment subject to orders of the Comi. It 
does not appear that there was any indica- 
tion given to the counsel when he made an 
application for adjournment to the Assistant 
Registrar that adjournment would not be 
possible. If the counsel left the matter there, 
the pai^ cannot be penalized by having his 
case disposed of on merits witnout hearing 
the party. What is even more significant in 
this case is that the opposite part)' was also 
absent. The notice was ordered to be issued 
to the opposite party on 9-8-1986 and pro- 
cess fee seems to have been paid for issuing 
of this process. It is not clear from die re- 
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cord whether the opponents were served at 
all. Under these circumstances, it is urged 
that the applicant has been unduly prejudic- 
ed and suuered an adverse order without 
the benefit of a hearing being given ttj him. 
In my opinion, this contention is well-found- 
ed. Substantial issues were involved in the 
case and the applicant had gone up in revi- 
sion against a reversing order and the least 
the applicant should have been held entitled 
to was a hearing before the disposal of his 
revision application on merits. 

Under the circumstances, it must be held 
that the order of tlae Tribunal cannot be 
sustained. It is accordingly set aside and the 
matter is remanded to die Tribunal for a 
fresh decision according to law after giving 
a proper opportunity to both the sides to bo 
heard. The peddon is allowed but in the 
circumstances there will be no order as to 
costs. 

Applicadon allowedL 


AIR 1970 BOMBAY 134 (V 57 C 23); 

VAIDYA, J. 

Prabhudas Kalyanji Adhia, Appellant V. 
State, Respondent 

Criminal Appeal No. 1626 of 1967, D/- 
9-4-1969. 

Drugs and Cosmetics Act (1940), Ss. 3 (b), 
18 (c) and 27 — Drugs — Definidon of 
D. D. T. is a drug — Sale of compound con- 
taining D.D.T. without obtaining licence — 
Conviction under S. 18(c) read -with S. 27 is 
proper. 

The accused himself had admitted that the 
substance which he sold without obtaining 
licence as D. D. T. compound contained 

D. D. T. 

Held having regard to the popular as weU 
as dictionary meaning of the word ‘dru^, the 
D. D. T. compound which was sold by the 
accused was a drug iirespecdve of whether 
it was nodded by the Government of India 
or whether it contained the chemical ingredi- 
ents which the Public Analyst has found or 
not. The accused, therefore, was liable to be 
convicted under S. 18(c) read with S. 27. 
Conviction of the accused could not, how- 
ever, be based on the report of the Public 
Analyst which did not mention protocol 
test. (Para 4) 

N. V. Adhia, for Appellant; V. T. Gam- 
bhirwala. Asst. Govt. Pleader, for the State. 

JUDGMENT; The only question which 
arises in this appeal died by Prabhudas Kal- 
yanji Adliia against his conviction tmder Sec- 
tion 18(c) read with Section 27 of the Drugs 
and Cosmetics Act, 1940, for manufacturing. 
Stocking and selling oh Tuly 15, 1966 the 
substance which he described as T). D. T. 
compound* without a licence rmder the said 
Act is, whether the said D. D. T. com- 
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poimd is a drug within the meaning of that 
Act. 

2. The accused did not dispute that ^ 
the relevant time he was manufacturing, sto- 
cking and selling at 121, Parel Tank Road 
Pare!, Bombay 1^ as proprietor of M/s. Hill 
Side Products D. D. T. compound, but he 
denied that the substance which he was 
manufacturing or selling was intended to be; 
used for the dastruction of vermin or insects 
which cause disease in human beings or 
animals as mentioned in a notification of the 
Government of India under Section 3(b)(u), 
He relied on a label which was used on Ms 
product which he produced. On one side 
of the label there is a picture of a theatre 
and it is written: 

“Theatre Brand 
D. D. T. Co. 

Technical DDT cum Malathlon 

Superior Quality 

Hill-side Products, Bombay.” 

On another side of the label it is writtenf 

“Not for medical use. 

Theatre Brand D. D. T. is to he used 
with a sprayer for the control of horticultu- 
ral and household pests other than those 
that cause disease in human beings or animals. 

Caution: — Store well away from 

Children, animals, food- 
stuffs and animal feed. 

Wash hands after use. 

Do not pour or spill on open fire. 

Hill-side Products 
Parel Tank Road, Bombay 12.” 

The accused did not dispute that D. D. T. 
was actually used in this drug. His only 
contention, therefore, was that the product 
was not intended to be used as medictoe 
and, therefore, it was not a drug. He also 
contended that the report of tire Public Ana- 
lyst, which was' reb'ed on by the complain- 
ant who was a Drug Inspector, did not men- 
tion the protocol test and hence the report 
was useless as evidence. 

3. The learned Magistrate ■was of fh^ 
■view that notwithstanding the contents of the 
label, the substance manufectured by the 
accused ■was drug. It is argued before mo 
that the finding of the learned Magistrate 
was not right firstly because the report of 
the Public Analyst did not mention the 
protocol test and secondly because the 
substance manufactured, stocked and sold 
by the accused -was not for medicinal 
and the learned Magistrate erred in relying 
on the report and in holding in spite of what 
was mentioned in the label that the D. D. T. 
compound sold by the accused was drug. 

4. The Magistrate convicted the accused 
under Section 18 (c) read ■with Secfa’on 27 of 
the Act and sentenced him to suffer simple 
imprisonment for one day and to pay a fine 
of Rs. ,200 or in default to, suffer further 
imprisonment for 15 days. In my judgment, 
the con'viction and sentence passed against the 
appellant must be confirmed although not 
for the reasons stated by the Magistrate. 
The Learned Magistrate was not right in 
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relying on tibe report of the Public Analj^ 
which did not mention the protocol test. 
Nevertheless, as the accused himself has ad- 
mitted that the substance which he sold 
contained D.D.T. and it was sold as ‘D.D.T. 
compound,’ it will be against commonsense 
to hold that it was not a drug. It is a well- 
established canon of construction that in 
dealing with matters relating to the general 
public, statutes are presumed to use 
words in their popular sense; uti loquitur val- 
gus. The Drugs and Cosmeh’cs Act is deal- 
ing with matters relating to the general pub- 
lic. Its object is to regulate the import, 
manufacture, distribution and sale of drugs 
and cosmetics. There is no exhaustive defi- 
nition which includes certain things which 
perhaps, according to popular usage, could 
not be included in the popular meaning of 
the word ‘drug’ or in respect of which there 
might he some doubt as to whether they 
would be considered as drugs according to 
the popular meaning of die word. Section 
3 (b) reads: 

8 (b): “Dru^ includes — 

(i) all medicines for internal or external 
use of human beings or animals and all sub- 
stances intended to be used for or in the 
diagnosis, treatment, mitigation or prevenh'on 
of disease in human beings or animals; 

(ii) such substances (other than food) in- 
tended to affect the structure or any timc- 
tion of the human body or intended to be 
used for the destniction of vermin or in- 
sects which cause disease in human beings 
or animals, as may be spedfied from time 
to time by the Central Government by noti- 
fication in the Official Gazette." 

Therefore, it is necessary for us to take into 
consideration not merely the clause (i) and 
(ii) but to find out whether the substance 
which the accused manufactured, stocked and 
sold was a substance which was popularly 
considered as a drug. In Halsbuiy’s I.aws 
of England, Volume 17, Third Edition, page 
448 para 831 it is stated: 

"The term “dru^ includes medicine for 
internal or external use. In any case of 
doubt, it will be a question of fact for the 
determination of the court whether an arti- 
cle is a drug or not, and the answer will 
depend upon whether or not the substance 
was sold for use as medicine. An article 
is not necessarily a drug because it is in- 
cluded in the British Pharmacopoeia and 
may be used in the preparation of medicines, 
nor is an article a drug merely because it is 
sold under a designation which implies that 
it contains a drug in its composition, when 
in fact it does not.” 

In the present case, the accused himself has 
admitted that the substance which he sold 
as D. D. T. compound contained D. D. T. 

' which is a well-known drug in the 20th cen- 
tur>'. The Oxford En^im Dictionary has 
described drug as ‘an original, simple medi- 
cinal substance, ormnic or inorganic, whe- 
ther used by itself in its natuim condition 
or prepared by a^ or as an ingredient in a 
medicine or medicament. Having regard to 


the popular as well as dictionary meaning 
of the word ‘dru^, I have no doubt that the 
D. D. T. compound which was sold by the 
accused was a drug irrnspective of whether 
it was notified by the Government of India 
or whether it contained the chemical in- 
gredients which the -Public Analyst has found 
or not. . 

5. In die result, the conviction and sen- 
tence passed again^ the appellant are con- 
firmed and the appeal is dEmissed. 

Appeal dismissed. 


MR 1970 BOMBAY 135 (V 57 C 24); 

CHANDURKAR, J. 

E. J. Gujar, Appellant v. Jamnadas GopalJI 
and another. Respondents. 

Criminsil Appe^ No. 65 of 1968, D/- 13-5- 
1969. 

Prevention of Food Adulteration Act 
(1954), Ss. 16(l)(b), 19(2), 11 and 10 — 
Accused a dealer in "Anik Ghee” supplied 
by manufacturers in sealed tin ~ Accused 
refusing to sell to Food Inspector 450 Grams 
out of packing of 2 Kg and insisting to pur- 
chase the sealed tin — Inspector refusing to 
purchase sealed tin as offered — Dealer, held 
not guilty under Section lC(l)lb) — Pro\i- 
sions of Ss. 10, II and 19 to be read har- 
moniously — S. 10 cannot be so construed 
as to deprive seller of his defence imder 
S. 19(2) — Neither S. 11 of the Act nor 
Rr. 22 and 22A of the Rules, prohibits Food 
Inspector to purchase more than 450 grams 
of sample — (Prevention of Food Adultera- 
tion Rules (1955), Rr. 22 and 22A). 

Where the accused who was a Kirana mer- 
chant and was also dealing in “Anik Ghee" 
supplied to him by the manufacturers in 
semed tins under a warranty, refused to sell 
the Food Inspector a sample of 450 Grams 
after breaking open the sealed tin as required 
b}' the Food Inspector and insisted him to 

S urchase the sealed tin of 2 Kg. hut the 
ispector refused to juirchase the quantity 
more than 450 Grams under the impression 
that he had no power to purchase a quantity 
larger than 450 Grams. 

Held that it could not he said that the 
accused had committed an offence of pre- 
venting the Food Inspector from taking a 
sample as contemplated by Section 16 (l) (b) 
of the Prevention of Food Adulteration Ach 
The failure to obtain the sample by the Food 
Inspector was essentially the result of a mis- 
apprehension of the legal position under 
vmich the Food Inspector himself was 
labouring, namely, that he was prohibited 
from purchasing more than 450 grams of the 
Food Article. Having regard to his right to 
take the benefit of the statutory’ defence 
under Section 19 of the Act the seller was 
entitled to insist that it should be purchased 
in the form which he received it from 
manufacturer. (Para 9} 
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Thero is nothing in Section 11 (1) of the 
Act or in Rr. 22 and 22A of the Prevention 
of Food Adulteration Rules which casts any 
positive obligation on the Food Inspector to 
purchase 450 grams alone and not a gr^ 
more, nor is there anything which can be 
read as a prohibition to purchase a larger 
quantity if he thought it necessary. 

(Para 

The very fact that the quantity of sample 
of Ghee to be supplied for anSysis rmder 
R. 22 is specified to be an approximate 
quantity indicates that this rule is of direc- 
tory nature and there is nothing in this rule 
which prevents the Food Injector in a 
given case from sending a larger quantity. 

(Para 7) 

The provisions of Sections 10, 11 and 19 
of the Act have to be read harmoniously and 
the provisions of Section 10 dealing with 
the powers of the Food Inspector cannot be 
so construed as to deprive the seller of the 
statutory defence under Section 19(2) of &e 
Act. If Section 10 is construed as giviug 
a power to the Food Inspector to insist on 
a sale of an article in sealed contamer receiv- 
ed by the seller with a warranty from the 
manufacturer after brealdng open the seal 
then such a construction will deprive the sel- 
ler of tibe defence under Section 19(2) of 
the Act. (Para 8) 

A. M. Bapat, for AppeHant; V. G. Pakhi- 
Icar (for No. 1) and M. M. Qazi, Asst. Govt. 
Pleader (for No. 2), for Respondents. 

JUDGMENT; This is an appeal filed by 
the Food Inspector of the AJcot Municipal 
Council challenging the judgment of acquitt- 
al of the respondent No. 1, who was acqmtt- 
ed of the offence under Section 16(1)(d) of 
the Prevention of Food Adulteration Ac4 
1954, hereinafter referred to as the Act. 

2. The facts in this case are not disput- 
ed. The respondent No. 1 is a Kirana mer- 
chant, who deals, among other articles, in 
a product called *Anik Ghee”, which is pro- 
duct of Hindustan Lever Limited. The com- 
plainant went to the shop of die respondent 
No. 1 at about 11.20 A. M. on 19-8-1966 and 
ashed him to sell him a sample of the quan- 
tity of 450 grams out of a sealed container 
weighing 2 kg. which was kept for sale in 
the shop by the accused. The complainant 
served a notice on the respondent No. 1 
that the sample of the food article “guarant- 
eed piue Anile Ghee” which was stocked in 
his grocery shop for sale in the packing of 2 kg. 
was to be sent for analysis, and therefore, 
450 grams of “Anik. Ghee” should be given 
to the Food Inspector. The respondent No. 1 
received this notice and endorsed diereoh 
that he sold packed tins of “Anik Ghee” of 
Hindustan Lever Limited, Bombay, and that 
he did not sell in small quantity from the 
packed tin. He further stated “if you re- 
quire, you can purchase a packed tin.” 

2A. The Food inspector, however, carri- 
ed the 'impression that he had no power to 
purchase a quantity larger than 450 mams 
of sample of food-stuff, and therefore, he did 


not purchase the whole container. He pre- 
pared a memo reciting all these facts in the 
presence of the two Panchas whom he had 
taken with him. According to the Food Ins- 
pector, this failiue of the respondent No. I 
to sell 450 grams of Anik Ghee after break- 
ing open the sealed container amounted to 
preventing him from taking a sample and 
he had thus committed an oSence imder Sec- 
tion 16(l)(b) of the Act He, therefore, filed 
a complaint in the Court of the Judicial 
Magistrate, First Class, Akot reciting all 
these facts. It is not necessary to reproduce 
all the contents of the complarnt except the 
one relating to the explanation of the com- 
plainant why he did not purchase a larger 
qnantily than 450 grams. In the com- 
plaint it is stated as follows : — - 

"Under rules made under the Act, the 
quantity of sample of the said Article of 
Food-^ee to he supplied to the Public 
Analyst for analysis is specified to be 150 
grams. The quantity of sample is to be 
separated into three parts before sending 
one of the parts for analysis to the Public 
Analyst, ‘and therefore the complainant had 
no authority to collect the quantity of the 
sample in any amount except than 450 
grams’.” 

(Underlining (here in ‘ ”) is mine.) 

8. The complainant examined himself 
and admitted in the witness-box that the ac- 
cused was willing to sell the whole tin if the 
complainant so wanted. He sticks to the ex- 
planation why he did not purchase die whole 
tin by stating that as per law he could not 
take more than 450 grams of sample. The 
defence of the accused was that he was not 
permitted to sell retail quantity of Anik 
Ghee and this defence was put to the com- 
plainant in cross-examination, and in cross- 
examination the complainant admitted that 
the accused had not smd any loose Ghee from 
the tin in question. The warranty which 
was issued to the dealer by the Hindustan 
Lever Limited in respect or this article was 
put to the complainant in cross-examination. 

4 The trying Magistrate on these admit- 
ted facts found that there was no provision 
of law which prevented the Food Inspector 
fipm purchasing a larger quantity than 450 
grams of sample. He thus took the view that 
because the complainant did not purchase 
the whole tin or was unable to purchase 
the same it did not mean that the accused 
prevented him from taking the sample. He, 
therefore, acquitted the accused. Against 
this acquittal this appeal has been fil^. 

5. The learned counsel for the appellant 
contends that having regard to the pro- 
visions of Rules 22 and ^A of the Preven- 
tion of Food Adulteration Rules, 1955, 
the complainant could insist on a sale 
of 450 grams of Ghee in the sealed 
container and that since the respondent 
No. 1 had failed to sell this quantity be 
should have been held guilty of the offence 
under Section 16 (1), (b) of Ae Act. He 
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(2) o£ Section 13 of the Act It is on the 
basis of this provision with regard to the 
division of the sample into 3 parts that it is 
contended that not more than 450 grams 
could be taken by the Food Inspector. Sec- 
tion 11 (1) nowhere specifies the quantity 
to be taken by way of a sample. It is 
difficult to read the figure ‘450’ into this Sec- 
tion, but probably the argument is that since 
3 parts are to be made and one part which is 
to be sent to the Public Analyst is to consist 
of 150 grams it is intended that the total 
quantity mtist be of 450 grams. In a given 
case that may be so, but there is nothing in 
Section 11 (1) of me Act which casts any 
positive obligation on the Food Inspector to 
purchase 450 grams alone and not a gram 
more nor is there anything which can be 
read as a prohibition to purchase a larger 
quantity if he thought it necessary. Reliance 
is then placed on Rule 22-A or the Rules 
which is as follows : — 

“22-A — Contents of one or more similar 
sealed containers having identical labels to 
constitute the quantity of food sample. 
Where food is sold or stocked for sale or 
for distribution in sealed containers having 
identical label declaration, the contents of 
one or more of such containers as may be 
required to satisfy the quantity prescribed 
in Rule 22 shall be treated to be a part of 
the sample." 

On the basis of this rule it is contended 
that the Food Inspector was justified in 
asking the respondent No. 1 to break open 
the sealed container and sell 450 grams out 
of its contents to him. I am unable to spell 
out this power of the Food Inspector from 
the words of this rule. The obvious purpose 
of this rule appears to be that in a given 
case the contents of one of the centners 
may be such that it may not be sufficient to 
fulfil the requirement of Rule 22 and also 
the requirement of Section 11 where out of 
the 3 parts made, one is to be kept with the 
dealer and the other is to be retained by 
the Food Inspector. In a mven case if the 
contents of a container are less than or even 
equal to 150 grams, it will be impossible to 
divide contents of that container into 3 parts 
so as to make available to the Public Analyst 
a qumtity sufficient for analysis and also a 
sufficient quantity to be retained, if neces- 
sary, to be sent to the Director of the Cen- 
tral Food Laboratory imder sub-section (2) 
of Section 13, and it may, therefore, be 
necessary to draw on the contents of another 
container in order to provide sufficient 
quantity of this food article. In the absence 
of this rule the accused might raise a de- 
fence that the different parts are not out of 
the same sample and it is obvious that it is 
to meet such a contention that this rule ap- 
pears to have been made. But it is impos- 
sible to spell out from this rule a restriction 
on the power of the Food Inspector to pur- 
chase anything more than 450 grams or to 
insist upon the dealer to break open a sealed 
container and sell him a lesser quantity. Such 
a power does not appear to have been given 
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relied also on the provisions of Section 
10 (1) (a) (i) for the proposition that the 
power which is given to the Food Inspector 
by this Section to take a sample of any 
article of food from any person selling ^cn 
article could not be construed in such a way 
that he would be prevented from taking the 
necessary sample. This argument was 
supported by the learned Assistant Govern- 
ment Pleader appearing, for the State also. 

6. The learned counsel for the respon- 
dent, No. 1, however, contended that there 
was no provision either in the Act or the 
Rules which prevented the Food Inspector 
from purchasing a sample of a quantity lar- 
ger than 450 grams and as he was willing 
to sell the sealed container he had not com- 
mitted any offence. 

7. In order to appreciate the rival con- 
tentions it will be necessary to refer to 
certain provisions of the Act and the Rules. 
It is not disputed tiiat the provisions of Sec- 
tion 10 (1) (a) (i) give power to the Food 
Inspector to take sample of any article of 
food from any person selling such article. 
Admittedly it was this power which the 
Food Rispector was seeking to exercise. 
But the rem question is whemer the failure 
of the Food Injector to obtain the necessary 
sample from the respondent No. 1 was a 
resmt of any act on the part of the respon- 
dent No. 1 or whether it was a result of 
misapprehension of the legal position with 
regard to his powers under which the Food 
Inspector was, namely, that there was pro- 
hibition for him to purchase a quantity more 
than 450 grams by way of a sarnple. It is 
also an atmiitted position that Rule 22 pres- 
cribes the quantities of samples to be sent 
to the Public Analyst in respect of several 
articles specified therein. So far as Ghee is 
concerned, the quantity specified rmder 
Rule 22 is 150 grams. It is worth noting 
that these different quantities in reject of 
different articles which are specifiedT tmder 
this Rule are only approximate quantities, 
because the column specifying the quantity 
of the article under this rule is itself headed 
as “approximate quantity to be supplied”. 
The very fact that the quantity is specified 
to be an approximate quantity indicates that 
this Rule is of directory nature and there is 
nothing in this Rule which prevents the 
Food Inspector in a given case from send- 
ing a larger quantity. Section 11 of the Act 
prescribes the procedure to be followed by 
the Food Inspectors where a sample of food 
is taken for analysis and it requires that the 
sample taken is to be divided into 3 parts 
then and there and these parts are to be 
marked and sealed in such manner as its 
nature permits. Cl. (c) of sub-s. (1) of S. 11 of 
the Act requires one of the parts to be 
dehvered to the person horn whom the 
sample is taken, another part is to be sent 
for analysis to the Public Analyst and tire 
third part is to be retained for production if 
necessary, in case any legal moceedings are 
taken or for analysis by the Director of the 
Central Food Laboratory rmder sub-section 
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by any of the provisions of eitiier the Act or 
the Rules, either expressly or impliedly. 

8. In this connection a reference to Sec- 
tion 19 also becomes necessaiv. Section 19 
(2) enumerates the defences wnich are open 
to a person who is prosecuted in respect of 
an offence under the Act and one of the 
defences is that the seller has purchased an 
article of food with a written warranty in the 
prescribed form and that the article of food 
while in his possession was properly stored 
and that he sold it in the same state as he 
purchased it. If we contemplate a case in 
which a dealer who sells articles received by 
him in sealed containers under a warranty 
from the manufactmrer and that article, if it 
is sold in the same state, namely, the sealed 
condition in which he had received from the 
manufacturer, and that article is found to be 
adulterated, then there is a good defence to 
him that the goods were purchased rmder a 
warranty and they were sold in the same 
state in which he had received them. The 
accused is entitled to raise such a statutory 
defence especially in a case where the dealer 
deals in an article like the present case. The 
accused has produced a warranty from the 
Hindustan Lever Limited as contemplated by 
Section 19 (2) and if he had sold this article 
in a state other than the one in which he 
had received, namely, by retail sale after 
breaking open the seal or the manufacturer, 
he worud nave been deprived of the statu- 
tory defence under Section 19 (2) of the Act. 
The provisions of Sections 10, 11 and 19 of 
the Act will have to be read harmoniously 
and the provisions of Section 10 dealing with 
the powers of the Food Inspector cannot be 
so construed as to deprive the seller of the 
statutory defence rmder Section 19 (2) of the 
Act. If Section 10 is construed as giving a 
power to the Food Inspector to insist on a 
sale of an article in sealed container received 
by the seller with a warranty from the manu- 
facturer after breaking open the seal then 
such a construction wiU deprive the seller of 
the defence under Section 19 (2) of the Act. 

9. It will, therefore, he seen that the 
failure to obtain the sample by the Food 
Inspector was essentially the result of a mis- 
apprehension of the legal position rmder 
^TOich the Food Inspector himself was 
labouring, namely, that he was prohibited 
from purchasing more than 450 grams of the 
food article. Secondly this is not a case in 
which the respondent No. 1 refused to sell 
an article of food. All that he insisted was 
that it should be purchased in the form in 
which he had received it from the 
manufacturer and in my view he 
was entitled to so insist, having re- 
gard to his right to take the benefit 
of the statutory defence imder Section 19 of 
the Act. Under such circumstances, it cannot 
be said that the accused had committed an 
offence of preventing the Food Inspector 
from taking a sample as contemplated by 
Section 16 (1) (b) of the Act. The trymg 
Magistrate -was, therefore, right in acquitting 
the accused. 
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10. The result is that the appeal fails 
and is dismissed. 

Appeal dismissed 
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Radheshaym Mohanlal Kaitam Petitionet 
V. The Maharashtra Revenue Tribunal Nag- 
pur and others. Respondents. 

Special Civil Appln. No. 587 of 1966, D/- 
1-4-1969, 

(A) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Re^on 
and Kutch Area) Act (99 of 1958), S. 36 (1) 
— Application under — Period of limitation 
— > Sta^ng point — Tenant dispossessed of 
fields — lactation runs from date of dis- 
possession. 

The starting point of limitation under Seo- 
tion 36 (1) is the date on which the right to 
obtain possession of land accrues. So where 
a tenant is dispossessed of fields by the land- 
lord, then limitation will start running from 
date when tenant is dispossessed. By the 
mere fact that, in proceedings under S. 145, 
Cr. P. C. in respect of those fields a receivCT 
appointed by the Ma^trate was placed in 
possession of the fields in dispute, it caimot 
be said tliat the tenant had really no cause 
of action on the basis of which a claim for 
possession could be validly made under S. 36 
(1) and tliat the cause of action for applica- 
tion under S. 36 (1) really arose when the 
possession of fields was handed over to the 
landlord by the Ma^trate after the proceed- 
ings terminated in favom* of the landlord. It 
is not possible to substitute in Section 36 (1) 
any ouier cause of action in place of one 
which is referred to therein for the purpose 
of deciding whether an application under 
Section 36 (1) is made within the prescribed 
period of three years. If the tenant is dispos- 
sessed, then it is that dispossession which 
gives him the right to obtain restoration of 
possession and me period of three years 
must be reckoned from that date alone and 
not from any other date. (Para 7) 

(B) Tenancy Laws — • Bombay Tenancy 
and Agricultural Lands (Vidarbha Region 
and Kutch Area) Act (99 of 1958) Section 36 
(1) — > Application for restoration of posses- 
sion — Prescription of period of limitation 
under Act — It is different from period pres- 
cribed by Isl Schedule of limitation Act — 
Section 14 of Limitation Act applies to pro- 
ceedings under Sec. 36 (1). 

Section 14 of the Limitation Act is appli- 
cable to a proceeding rmder Section .Sti (1) of 
Tenancy Act. The two conditions which are 
required to be satisfied rmder Section 29 (2) 
of Limitation Act if the provisions enumerat- 
ed in clause (a) thereof including Section 14 
axe to apply to a proceeding rmder the spe- 
cial law are that (1) the Special law pres- 
cribes a period of limitation different from 
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the period prescribed by the First Schedule 
and (2) the application of those sections is 
not expressly excluded by . the Special law. It 
cannot be said that as the First Schedule 
does not prescribe any period of limitation 
for an application under Sec. 36 (1), the first 
condirion is not satisfied and as such the 
provisions of Section 14 are not applicable 
(. to such proceedings. The prescription of 
'v period of limitatioa by the Tenancy Act for 
application Tinder Section 36 (1) for which 
no period is prescribed by First. Schedule, 
must be taken to be prescription of a period 
of limitation different from the period pres- 
cribed by the First Schedule, for the pur- 
pose of Sec. 29 (2) of the Limitation Act. 
AIR 1961 Bom 154, Rel. on. (Para 10) 
There is also no express provision in the 
Tenancy Act which excludes the applicabi- 
lity of the section enumerated in clause (a) 
of Sec. 29 (2) of Limitation Act Hence Sec- 
tion 14 of Limitation Act is applicable to an 
application imder Section 36 tl) of Tenancy 
Act CPara 10) 

(C) Tenancy Laws — Bombay Tenancy 
and Agricultural Lands (Vidarbha Re^on 
and Kutch Area) Act (99 of 1958), S. 36 (1) 
— Limitation prescribed under — Computa- 
tion of- 7 -Proceedings instituted under S. 145 
Crimimil P. G. cannot be taken into account 
for that purpose, by applying Section 14, 
limitation Act 

Before a party can claim the benefit of 
Section 14 (2) of the Limitation Act he must 
i show that he was prosecuting another civil 
'■ proceeding in good faith with due diligence 
in a Court which from defect of jurisdiction 
or other cause of like nature was imable to 
entertain it. He has also to show that he 
was prosecuting the proceeding for the same 
relief which he clauns in the subsequent 
proceeding. (Para 11) 

So, where a tenant is dispossessed of the 
fields by the landlord, then the pendency of 
proceedings, instituted by the tenant under 
Section 145 Criminal P. C. in respect of 
tiiose fields, cannot be taken into accoimt 
for computation of limitation period prescrib- 
ed under Section 36 (1) of Tenancy Act, by 
applying Section 14 of Limitation Act. The 
proceeding imder Section 145, Criminal 
Procedure Code, by its very nature being a 
quasi-criminal proceeding, cannot be classi- 
fied as civil proceeding as contemplated by 
Section 14 (2) of the Limitation Act. So, 
even if the proceedings under Section 145, 
Criminal Procedure Code, were pursued to 
their conclusion and there was no question 
of any want of jurisdiction in the Magistrate 
who passed the final order in those proceed- 
ings, and even assuming that the proceedings 
^ in the Magistrates Court were for the same 
’ relief and were prosecuted ivith the duo 
diligence, the most important conditions 
necessary for the applicabihty of Sec. 14 (2) 
of the Limitation Act, cannot be said to have 
been satisfied. (Para 11) 

(D) Tenancy Laws — • Bombay Tenancy 
and Agricultuial Lands (Vidarbha Region 


and Kutch Area) Act (99 of 1958), Ss. 36 
(1), 129 — ' Application under Sec. 36 (1) — 
Not prohibited by Sec. 129 in case of lands 
enmnerated therein. 

An application imder Section 36 (1) is. not 

f nohibited by Section 129 in tiie case of 
ands enumerated therein. It is true that the 
section provides that "none of the foregoing 
provisions of the Act shall apply” but to this 
an exception is made by enumerating certain 
provisions which means that the provisions 
which are stated by way of an exception 
have been made applicable to the lands 
specified in the section. These provisions 
which are stated by way of exception to the 
general proidsion of inapplicability' of any- 
tiring that is provided in Sections T to 128-A 
are: Section 2, the prolusions of Chapter II 
excepting Sections 21, 22, 23, 24 and , 87 
from that Chapter and Section 91 arid the 
provisions of Chapters X and XU. Section 36 
which is in Chapter 11 is not one of the 
provisions which are omitted from the Chap- 
ter n as being inapplicable because from 
Chapter H some of the provisions are made 
inapplicable and they are Sections 21, 22, 23, 
24 and 37. (Para 12) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 Bom 154 (V 48) = 

1961 Nag LJ 1 = 1961 (1) Cri LJ 
637 (FB), Anjanabai v. Yashwant- 
rao 10 

(1956) AIR 1956 Bom 447 (V 43) = 

58 Bom LR 295, State v. C. N. 

Raman 10 

(1953) AIR 1953 Bom 85 (V 40) = 

54 Bom LR 661, Canara Bank Ltd. 

V. Warden Insurance Co. Ltd. 10 

N. S. Munshi and V. G. Senad, for Peti- 
tioner; P. B. Gadkari, for Respondent No. 4. 

ORDER : The petitioner is the landlord of 
four fields with an area of 38.18 acres situat- 
ed at village Randala, Tahsil and District 
Nagpim. The contesting respondent No. 4 
who claimed to be a tenant cultivating these 
fields, filed an application on 26-2-1964 
alleging that he was dispossessed of these 
fields otherwise than in accordance with law 
and that he was, therefore, entitled to be 
restored to possession. The application, how- 
ever, does not state the exact date of dis- 
possession but it is not now disputed tiiat he 
Was dispossessed on 10-6-1959. In respect of 
these fields proceedings under Section 145, 
Criminal Procedure Code, were taken by the 
Sub-Divisional Magistrate, Nagpur, in which 
according to the tenant, the Tahsildar, 
Kamptee, was appointed a receiver and he 
was placed in possession of these fields on 
28-11-1959. These proceedings imder Sec- 
tion 145, Criminal Procedure Code, terminat- 
^ in favour of the petitioner landlord and 
in accordance with the decision of the Civil 
Court under Section 146, Criminal Procedure 
Code, the petitioner was put in possession of 
these fields on 23-5-1963 by the S. D. M. 
The tenant was conscious or the feet that 
his application filed on 26-2-1984 was delay- 
ed and he tried to esq)Iain this delay by 
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stating in the application that the fields were 
in possession or the receiver and diat ‘Svith 
a bona fide object of getting back tlie posses- 
sion of the fields as ' early as possible, the 
applicant sued out proceedings imder Sec- 
tion 145 of the Criminal Procedure Code and 
also as advised by his lawyer.” He, there- 
fore, stated that if there was any delay in 
malong the application, then that should be 
excused taking into consideration those 
circumstances. This is the only ground on 
which the delay in maldng the application 
for possession imder Section 86 (1; of the 
Bombay Tenancy and Amculturm Lands 
AcL 1958 (hereinafter referred to as the 
Act) was e>plained. The lan^ord contested 
Ae application made by the tenant. Accord- 
ing to him, the tenant had executed a surren- 
der deed on 4-4-1959 in his fevour and that 
it was submitted for verification and he was, 
therefore, entitled to be in possession. One of 
the main mounds on which the maintain- 
ability of tne apph'cation filed by the tenant 
was contested was that the application was 
made beyond the period of three years from 
the date of dispossession and that the tenant 
was not entitled to exclude the time during 
which proceedings under Section 145, Crimi- 
nal Procedure Code, were pending. 

2. It appears that on 29-11-1959, the 
tenant hacl also filed an application in the 
Court of the Collector, Nagpur District, 
Nagpur, vmder Section 120 of the Tenancy 
Act and in that applicatiorL the tenant pray- 
ed that the landlord should be evicted from 
the fields in question as he had no right to 
disturb the possession of the tenant. It was 
alleged in this application under Section 120 
of the Act that the cfi^ossession had taken 
place on 4-11-1959. This application came 
to be registered as revenue case No. 128-A/ 
52-59-60 in the Court of the Sub-Divisional 
Magistrate, Nagpur. The Sub-Divisional 
Magistrate on tms application passed an 
order on 28-1-1959 forwarding it to the Naib- 
Tahsildar for enquiry and report. This appli- 
cation was then tagged on to the application 
filed by the landlord for verification of the 
surrender-deed. The case regarding verifica- 
tion of the surrender-deed was registered as 
revenue case No. 25/59-4-59-60 in the Comt 
of the Naib Tahsildar, Nagpur. 

8. The tenant’s application under Sec. 86 
of tihie Act was dealt with by the Additional 
Tahsildar, Nagpur. He framed a prelimmary 
issue on the question of limitation. That issue 
was as follows : 

“Whether the application of Shri Govind- 
rao son of Ramji Thakre, dated 24-2-1964, 
asking for possession of the suit land, is 
within limitation and whether it is tenable?^ 
The Tahsildar took the view that the appli- 
cation was made beyond three ye^ from 
the date on which the right to obtain posses- 
sion bad accrued to . the tenant. He further 
held that the tenant was not entitled to the 
benefit of Section 14 of the Limitation Ach 
1908 and that the p^endency of proceeding 
imder Section 145, Criminal Procedure Code 
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was not a bar to making an application 
under Section 86 (1) of the Act He also 
gave a finding that the tenant had chosen a 
ivrong. forum and could not claim benefit of 
pendency of those proceedings and he had 
not acted with due diligence to safeguard his 
own interest. The application was thus reject- 
ed as barred by limitation. 

4. Against this order, the tenant appeal- 
ed. The Deputy Collector took the view that 
the time during which proceedings imder 
Section 145, Criminal Procedure Code were 
pending, was liable to be excluded for the 
purpose of ascertaining whether the applica- 
tion under Section 86 (1) of the Act was filed 
by the tenant within the prescribed period 
of limitation. The Deputy Collector also held 
that “Sec. 129 (d) of the Bombay Tenancy 
Act excluded operation of Section 36 on 
lands under Criminal Court’s management” 
and therefore the period from 28-1-1961 L e. 
the date when. Act No. V of 1961 came into 
forc^ till 23-5-1963, when the fields were 
released, from the management of the Crimi- 
nal Court, will have to be included. It ap- 
pears that before that Deputy Collector an 
argument was advaneed that the time in- 
volved in proceedings imder Section 120 of 
the Tenancy Act should also be excluded 
under Section 14 of the Limitation Act 1908. 
The contention was advanced before him on 
the basis of an application made to amend 
the memo of app^ before him in which it 
was stated that the case under Section 120 
of the Act was still pending and that an 
additional ground of appeal should be allow- 
ed to be urged that the tenant was pursuing 
his remedy for possession in the Court or 
the Sub-Divisionm Officer, Nagpur and that 
therefore flie application imder Section 36 
was wi thin time. Even this contention was 
accepted and the learned Deputy Collector 
held that the principle underlying Section 14 
of the Limitation Act, should be applied in 
the case of an application under Section 36. 
He, therefore, set aside the order of the 
Tahsildar and sent back the case to the 
Tahsildar for disposal according to law. 

5. This order of the Deputy Collector 
was challenged by the landlord petitioner by 
a revision application filed before the Maha- 
rashtra Revenue Tribunal, Nagpur. The Re- 
venue Tribunal made no reference to the 
case of the . tenant that the time taken in 
the proceedings under Section 145, Criminal 
Procedure Code, should be excluded but the 
learned member of the Tribunal took the 
view that the tenant had chosen a ivrong 
forum throu^ ignorance or wrong advice by 
making an application to the Sub-Divisionm 
Officer and that condonation of delay was 
justified. The revision application was, there- ' 
fore, rejected. The landlord has now chal- /, 
lenged the orders of the Revenue Tribunal / 
and the Deputy Collector by this petition. 

6. The learned counsel for the petitioner 
contends that the tenant was not entitled to 
the exclusion of the period between 28-9- 
1959 i. e., the date of the prefiminaiy order 
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to 2S-5-1963 on wbicb date the proceedings 
under Section 145, Criminal Procedure Code 
ended in favour of the petitioner. According 
to him, the tenant should have made an ap- 
plication for restoration of possession ■witmn 
Uiree years from 10-6-1959 which was the 
date or dispossession and the ^plication was 
patently barred by time and' was rightly 
rejected by the Tahsildar. The learned coun- 
sel for the respondent tenant, however, con- 
tends that the landlord was not in posses- 
sion of die fields from 28-11-1959, when the 
receiver appointed by the Sub-Divisional 
Magistrate was placed in possession of the 
fiel£^ in dispute and that really the ten^t 
had no cause of action on the basis of which 
a claim for possession could be validly made 
under Section 36 (1). According to him, 
cause of action for the application rmder 
Section 36 (1) of the Act really arose on 
23-5-1963 when the possession of the fields 
was handed over to the landlord by the Sub- 
Divisional Magistrate. He, therefore, contends 
that the apphcation is weU within limitation 
. from that date. His alternative submission is 
that the tenant is entitled to have the period 
of pendency of the proceedings tmder Sec- 
tion 145, Criminal Procedure Code, exclud- 
ed while computmg the period of limitation 
by virtue of the provisions of Section 14 read 
with Section 29 (2) of the Limitation Act. 

7. Having heard counsel for parties at 
•some length I am inclined to hold that the 
tenant’s application was rightly rejected by 
the Tahsildar. Section 36 (1) of the Tenancy 
Act prescribes a limitation of three years for 
an application by a tenant where he claims 
that he is entitled to possession as a result 
of eviction in contravention of sub-section (2) 
and this period of three years is to be reckon- 
ed from the date on which the right to 
obtain possession of the land had accrued to 
the tenant. The starting point of limitation, 
therefore, imder Section 36 (1) is the date 
on which the j^ht to obtain possession of 
land accrued. Tms right to obtain possession 
so far as present respondent-tenant is con- 
cerned, obviously accrued to him on the date 
on which he was diroossessed viz., on 10-6- 
1959. It is not possible to substitute in Sec- 
tion 30 (1) any other cause of action in place 
of the one which is referred to herein for 
the purposes of deciding whether an applica- 
tion imder Section 38 (1) was made within 
the prescribed period of three years. Accept- 
ing the contention of the tenant that the 
cause of action in his favour really arose on 
2S-5-1963, under Section 86 (1) would be 
reading something in the section which the 
legislature never intended. If the tenant was 
dispossessed, then it is that dispossession 
which gives him a right to obtain restoration 
of possession and the period of three years 
must be redjoned from that date alone and 
not from any other date. Therefore, the ap- 
plication filed by the tenant on 24-2-1964 
was barred by lunitatioru 

8. The n^ question that requires to be 
decided is whether the pendency of the 
proceedings imder Section 145, Criminal Pro- 
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cedure Code, should be taken into account 
for deciding whether the application by the 
tenant is within limitation or not. It was 
argued that Section 14 of the Limitation Act, 
1908 became applicable to these proceedings 
by virtue of Section 29 (2) of that Act. The 
learned counsel for the landlord, however, 
contended that the Limitation Act does not 
provide for a period of limitation for an a^ 
plication made under Section 36 (1) of the 
Tenancy Act and in the absence of such 
prescription the condition required to be 
satisfied for the applicability of sub-sec. (2) 
of Section 29 is not satisfied and, therefore, 
the provisions enumerated therein viz. Sec- 
tion 4, Sections 9 to 18, ‘and Section 22 of 
the Limitation Act cannot be said to be ap- 
plicable to the proceedings under Section 38 
(1) of the Tenancy Act in respect of which 
the limitation is provided , by the Special law 
viz., the Tenancy Act. 

9. Section 29 (2) ol the Limitation Act, 
1908 is as follows ; 

"Where any special or local law prescribes 
for any suit, appeal or application a period 
of limitation different from the period pres- 
cribed therefor by the first schedule, the pro- 
■visions of Section 3 shall apply, as if such 
period were prescribed therefor, in that sche- 
dule, and for the purpose of determining any 
period of limitation prescribed for any suit 
appeal or application by any special or local 
law — 

(a) the provisions contained in Section 4, 
Sections 9 to 18, and Section 22 shall ap- 
ply only in so far as, and to the extent to 
which they are not expressly excluded by 
such special or local lawj and 

(b) the remaining provisions of this Act 
sh^ apply.” 

10. It is clear from the words of Sec- 
tion 29 (2) that there are the two conditions 
which are required to be satisfied if the pro- 
visions enumerated in Cl. (a) thereof includ- 
ing Section 14 are to apply to a proceeding 
under the special law. These conditions are 
that (1) the Special law prescribes a period 
of limitation different from the period pres- 
cribed by the First Schedule and (2) the ap- 
plication of those sections is not expressly ex- 
cluded by the Special law. Learned counsel 
for the petitioner contends that the first con- 
dition is not satisfied in the instant case be- 
cause the First Schedule does not prescribe 
any period of limitation for an application 
under Section 86 (1) of the Tenancy Act and 
therefore the provisions of Section 14 of the 
Limitation Act, 1908 are not applicable to 
a proceeding rmder Sec. 36 of Uie Tenancy 
Act. The argument must, however, be reject- 
ed having regard to the construction placed 
by this Court on the opening words in Sec- 
tion 29 (2) of the Limitation Act in Full 
Bench decision of this Court in Anjanabai v. 
Yeshwantrao, 1961 Nag LJ 1 = (AIR 1961 
Bom 154 PB). The question in that case was 
whether the provisions of Section 5 of the 
Limitation Act are applicable in the case of 
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an application made under Section 417 (3) 
of the Criminal Procedure Code for the grant 
of leave to appeal against an order of 
acquittal. Section 29 (2) fell for considera- 
tion in that case and it was contended that 
sub-section (2) of Section 29 can apply only 
where the special law prescribes a period of 
limitation different from the period prescrib- 
ed therefor by the First Schedule and that 
since the First Schedule to the Limitation 
Act does not prescribe any period of h'mita- 
tion for an application for leave to appeal 
against an order of acquittal, the period pres- 
cribed under Section 417 (3) of tlie Criminal 
Procedure Code cannot be said to be dif- 
ferent from that laid down in First Schedule 
to the Limitation Act. This contention was 
negatived by tlie Full Bench relying on an 
earlier decision of Division Bench in Canara 
Bank Ltd. v. Warden Insurance Co. Ltd., 54 
Bom LR 661 = (AIR 1953 Bom 35) which 
was later followed in State v. C. N. Raman, 
58 Bom LR 295 = (AIR 1956 Bom 447). In 
Anjanabai’s case the following observations 
of the Division Bench in the decision in the 
Canara Bank case were quoted with appro- 
val : 

"The contention of Mr. Adarkar is that 
sub-section (2) only applies when you find a 
period of limitation laid down in the first 
schedule and a special law alters or modifies 
that period, and inasmuch as the Limitation 
Act does not provide for a period of limita- 
tion in respect of an appeal from a special 
ofiBcer to the High Court, S. 29 (2) has no ap- 
plication to this particular special law. In 
our opinion that is not the correct interpreta- 
tion to put upon the lan^age used by the 
Legislatiire, viz., a period of limitation dif- 
ferent from the period prescribed Uierefor by 
the first schedule. The period of limitation 
may be different under two different circum- 
stances. It may be different if it modifies or 
alters a period of limitation fixed by the first 
schedule to the Limitation Act. It may also be 
different in the sense that it departs from the 
period of limitation fixed for various appeak 
under the Limitation Act. If the first sche- 
dule to the Limitation Act omits laymg down 
any period of limitation for a particular ap- 
peal and the special law provides a period 
of limitation, then to that extent the special 
law is different from the Limitation Act. We 
are conscious of the fact that the language 
used by the Legislature is perhaps not very 
happy, but we must put upon it a construc- 
tion which will reconcile the various diffi- 
culties caused by the other sections of the 
Limitation Act and which will give effect to 
the object which obviously the Legislature 
had in mind, because if we were to give to 
Section 29 (2) the meaning which Mr. Adar- 
kar contends for, then the result would be 
tiiat even Section 3 of the Limitation Act 
would not apply to this special law. The 
result would be that althou^ an aroeal may 
be barred by limitation, it would not be 
liable to be dismissed imder Section 8. 
Therefore, in om: opinion, it is cle^ that we 
have before us a special law which does 


prescribe a period of limitation different from 
the period prescribed therefor by the first 
schedule to tlie Limitation Act.” 

The Full Bench observed that the view taken 
by tlie Court in the two earlier cases was cor- 
rect. Thus, prescription of period of limita- 
tion of three years by the special law viz. 
Tenancy Act for an application under Sec- 
tion 36 (1) of the Tenancy Act, lor which 
no period of limitation is prescribed by the 
First Schedule, must be taken to be prescrip- 
tion of a period of limitation different from 
the perioa prescribed by the First Schedule, 
for the pu^ose of Section 29 (2) of the 
Limitation Act, 1908. The first conclilion laid 
down in sub-section (2) of Section 29 having 
been satisfied, the provisions contained in 
Section 4, Sections 9 to 18 and Section 22 
must be held to apply to an application 
under Section 36 (1) of the Tenancy Act, 

1958 in so far as and to tlie extent to which 
they are not expressly excluded by such spe- 
cial or local law viz., the Tenancy' Act. There 
is no express provision in the Tenancy Act 
which excludes the applicabihty of the sec- 
tions enumerated in clause (a) of Section 29 
(2) of the Limitiation Act, 1908 in the case 
of an application under Section 86 (1) of the 
Tenancy Act. It must, therefore, be held 
that the provisions of Section 14 of the 
Limitation Act. 1908 are applicable to a 
proceeding under Section 86 ( 1 ) of the 
Tenancy Act. It will however depend on the 
facts or each case whether the party claim- 
ing the benefit of that provision satisfies the 
requirements thereof. In view of the fact 
tliat the provisions of the several sections en- 
umerated in clause (A) of Section 29 (2) of 
the Limitation Act, 1908 has now been held 
to apply to a proceeding under Section 86 
(1) of the Tenancy Act, Section 9 of the 
Limitation Act, 1908 will ako become appU- 
cable to these proceedings. Section 9 of the 
Limitation Act, 1908 provides — 

"■ViTiere once time has begun to run no 
subsequent disability or inabihty to sue stops 
it; 

Provided that where letters of administra- 
tion to the estate of a creditor have been 
Ranted to his debtor, the running of the 
time prescribed for a suit to recover conti- 
nues. 

In thk case the proviso is not material. The 
effect of Section 9 of the Limitation Ac|v 
however, is that if the limitation for an appli- 
cation under Section 36 (1) had begun to 
run from the date of dispossession viz., 10-6- 

1959 that limitation is not arrested. Thus 
for the purposes of. Section 86 (1) of the 
Tenancy Act, the limitation must be held 
to have commenced from 10-6-1959. 

11. The next question then k whether 
under Secb'oa 14 of the Limitation Act the 
time taken dining the pendency of the pro- 
ceedings under Section 145, Criminal Proce- 
dure Code was liable to be excluded. The 
proceeding under Section 86 (1) is initiated 
by an appfication and the manner of com- 
putation of the period of limitation prescrib- 
ed for an application is dealt with py Seo* 
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tion 14 (2) of the Limitatioii Act Section 14 
(2) is as follows : 

"It computing the period of limitarion 
prescribed for any application, the time 
during which the applicant has been pro- 
secuting wii due diligence another civil 
proceeding, whether in a Court of first 
instance or in a Court of appeal, against the 
same party for the same relief sh^ be ex- 
cluded, where such proceeding is prosecuted 
in good faith in a Court which, from defect 
of jurisdiction, or other cause of a like nature, 
is unable to entertain it,” 

Before a party can claim the benefit of Sec- 
tion 14 (2) of the Limitation- Act he must 
show that he was prosecuting another civil 
proceeding in good faith -with due ^igence 
in a Court which from defect of jurisdiction 
or other cause of like nature was unable to 
entertain it. He has also to show that he was 
prosecuting the proceeding for the same 
relief whidi he claims in the subsequmt 
proceeding. In my -view a proceeding 
under Section 145, Criminal Procedure Code, 
by its very nature is a quasi-criminal pro- 
ceeding and cannot be classified as civil pro- 
ceeding as contemplated by Section 14 (2) 
of the Limitation Act. The proceedings 
under Section 145, Criminal Procedure Code, 
were pursued to their conchision and there 
was no question of any want of jurisdiction 
in the Magistrate who passed the final order 
in those proceedings. Thus even assumin^g 
that the proceedings in the Magistrate’s 
Court were for the same relief and were pro- 
secuted \vith the due diligence, the most 
important conditions necessary for the appli- 
cability of Section 14 (2) of the Limitation 
Act, 1908 are not satisfied in the instant 
case. The pendency of these proceedings can- 
not^ therefore, be taken into account for 
computation of the period of limitation of 
three years prescribed by Section 36 (1) of 
the Tenancy AcL In my view the pendency 
of those proceedings did not also prevent the 
tenant from making an application under 
Section 36 (1) of the Tenancy Act. The 
application made by the tenant on 24-2-1984 
must therefore be held to have been made 
beyond the period prescribed by Section 36 
(1) of the Tenancy Act It was, therefor^ 
ri^dy rejected by the Tahsildar. 

12. The learned counsel for the tenant 
then contended that his client was prevented 
from making the application under Sec. 38 
of the Act because the management of the 
field was taken over by the receiver appoint- 
ed by the Criminal Court. He was obviously 
referring to the fact that a receiver appoint- 
ed by the Sub-Divisional Magistrate was in 
possession of the field and this amounted to 
taking over management by the Criminal 
Court within the meaning of Section 129 (d) 
of the Bombay Tenancy Act. For the pro- 
position that me applicability of Section 38 
of the Tenancy Act was excluded in the 
case of such property, the management of 
which was taken over by the Criminal Comt^ 
the learned counsel for the tenant relied on 


the opening words of Section 129 of the 
Bombay Tenancy Act. This section is as 
follows : — 

“129. Nothing in the foregoing pro-visions 
except Section 2, the provisions of Chaj)- 
ter n (excluding Sections 21, 22, 23, 24 and 
37) and Section 91 and the provisions of 
Clmpters X and XII in so far as the pro-vi- 
sions of the said Chapters are applicable to 
any of the matters referred to in sections 
mentioned above, shall apply-— 

(a) X ,X X X 

(b) X X X X 

(c; X X X X X 

(d) to any land taken under management 
by a Ci-vdl, Revenue or Criminal Court;” 
The learned counsel contends that the open- 
ing words of Section 129 must be so constru- 
ed as to mean that ihe provisions of Chap- 
ter n are made inapplicable in the case of 
lands -under the management of civil, reve- 
nue and criminal Court. Section 129 of the 
Act deals with the applicability and the in- 
applicability of certain provisions to the 
different kinds of lands enumerated there- 
in. It is true that the section provides that 
"none of the foregoing provisions of the Act 
shall apply” but to this an exception is made 
by enumerating certain provisions which 
means that the provisions which are stated 
by way of an exception have been made ap- 
jjlicable to the lands speciBed in the sec- 
tion. These pro-visions which are stated by 
way of exertion to the general provision of 
inapplicability of anything that is provided 
in Sections 1 to 128-A are: Section 2, the 
pro-visions of Chapter 11 excepting Sections 
21, 22, 23, 24 and 37 from that Chapter 
and Section 91 and the provisions of Chap- 
ters X and XII. Section 36 is in Chapter II. 
Section 36 is not one of the provisions which 
are omitted from the Chapter H as being in- 
^plicable because from Chapter 11 some of 
the provisions are made inapplicable and they 
are Sections 21, 22, 23, 24 and 37. Thus, 
Section 129 cannot be construed as to mean 
that an application \mder Section 36 is pro- 
hibited in the case of lands which are enu- 
merated therein. If the tenant was entitled 
to take recourse to Section 36, even in the 
case of a land, the management of which 
was taken by the criminal Court, it is not 
possible to accept the submission that the 
tenant in the instant case could not have 
made an application for restoration of pos- 
session before the date on which the peti- 
tioner was placed in possession by the Magis- 
tote because Sec. 36 of the Act was made 
inapplicable to the case of lands which were 
taken over by the receiver in the proceedings 
imder Section 145, Criminal Procedure Coefe 
It may also be stated that this ground was 
not even stated in the application made be- 
fore the Tahsildar. 

13. It is finally contended by the learned 
counsel for the tenant that the pendency of 
roceedings -under Section 120 before the 
ub-Divisional Officer, Nagpur, must be taken 
into consideration and that the learned 
member of the Revenue Tribunal and the 
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Deputy Collector were justified in condoning 
the delay having regard to the pendency of 
those proceedings. I am unable to accept 
tl^ contention also. There is no oilier pro- 
vision other than Section 14 12) of the 
Limitation Act under which sucn an in- 
dulgence could be claimed by the tenant 
It is not necessary to decide for ^e piupose 
of this case whether the proceedings pend- 
ing rmder Section 120 before the S. D. O. 
Nagpur, were in the nature of civil pro- 
ceedings ^&in the meaning of Sec. 14 (2) 
of the Limitation Act. But the record of 
those proceedings is before me and the 
record speaks eloquently of want of diligence 
on the part of the tenant Whether a parti- 
cular proceeding was being prosecuted with 
due diligence or not is a question of fact 
which must be decided on the facts of each 
case. I have already stated that before the 
Tahsildar the benefit of Section 14 (2) of 
the Limitation Act on the ground of 
pendency of proceedings before the Sub- 
Divisional Officer was never claimed by the 
tenant. If such a question was raised, the 
Tahsildar would have inquired into the ques- 
tion whether the tenant was prosecuting the 
proceedings with due diligence or not Apart 
from that, patently the Sub-Divisional 
OfiBcer does not have jurisdiction in respect 
of a matter which is covered by Section 36 
(1) of the^ Act and the tenant has chosen a 
forum which had no jurisdiction to deal with 
his application at all. The learned member 
of the Tribunal has observed that the ten- 
ant must have done so on account of some 
mistake or wrong advice. That again would 
be a question of fact and there is no evi- 
dence in this case on the basis of which the 
reason why the tenant was prompted to ap- 
proach an authority without jurisdiction 
could be ascertained. The record shows 
that after the proceeding under Section 120 
of the Tenancy Act was instituted on 23- 
11-1959, it got tagged on to the proceed- 
ings started by the landlord for the purpose 
of the verification of the surrender deed 
which the tenant is alleged to have execut- 
ed. It is surprising to see that for almost 
8% years these proceedings have remained 
xmattended to. The order sheet dated 3-J- 
1961 in this case states that — 

"Both (Radhesham and Govindrao) present. 
Radhesham filed an application for extension 
of period for allowing him to produce stay 
order, along with one afBdavit that his ap- 
plication for stay wall be heard in the first 
week of Tuly by S. D. O. Await. Case for 
18-7-1961." 

and the next order-sheet after this is of 21- 
1-1965. This order-sheet mentions that — 

“This case is put up to me by my Reader 
Shri Kamble on asking when in an applica- 
tion made by Shii iSimble pleader in case 
No. 15/59-32 of 63-64 of M. Ranara, he 
made , a reference to this case pending deci- 
sion. Reader orally tells mo he found this 
case Ijdng unattended to in the box contain- 
ing papers received from the Court of N. T. 
Nagpur, Shri Gokhale. It appears the re- 
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cords of the case must have been received 
back by the former Court with revisional 
orders passed on 31-1-1963 by the Court of 
Spl. Dy. Collector, L. R. Nagpur; the order 
is on record of this case. 

2. My reader will please report as to how 
and when he detected this case.” 

It is not disputed before me by the parties 
that tile proceedings in this case were never 
stayed and when the proceedings were ne- 
ver stayed, the tenant obviously did not ap- 
pear to be interested in getting his applica- 
tion under Section 120 of the Tenancy Act 
decided early. The conduct of the tenant 
in not taldng any steps to see that these 
proceedings are disposed of can hardly be 
said to be diligent. Apart from the fact that 
these proceedtogs have not even been dis- 
posed of and there is no finding that the 
Court had no jurisdiction to entertain this 
application, the manner in which the tenmt 
has prosecuted this proceeding under Section 
120 is a clear proof of want of difigence on 
his part. I am, therefore, of the view that 
the learned member of the Tribunal and the 
Special Deputy Collector were not justified 
in accepting the vague allegation made at the 
appellate stage and condoning the delay in 
Tnmdng the application by the tenant imder 
Section 36(1) of the Tenancy Act. 

14. These were the only contentions ad- 
vanced before me. Since I have held that 
the application under Section 86(1) of the 
Tenancy Act was patently barred by time 
and that the tenant was not entitled to have 
the time taken in the tw^o proceedings referr- 
ed to above excluded, I must hold that the 
Tahsildar was justified in rejecting the ap- 
plication of the tenant as barred by limita- 
tion. The petition is therefore allowed. The 
orders of the Revenue Tribunal in Revenue 
Revision Application No. 1305 of 1965 decid- 
ed on 7-8-1965 and the order of the Special 
Deputy Collector, Land ReformSj Nagpur, in 
Revenue Appeal No. 10/59-10(A)/64-65 de- 
cided on 80-4-1965 are, therefore, quashed. 
The petitioner shall be entitled to costs from 
the tenant-respondent No. 4. 

Petition allowed. 


AIR 1970 BOMBAY 144 (V 57 C 26) 
(NAGPUR BENCH) 
ABHYANKAR AND PADHYE, [jj. 

Dadarao Son of Kasblram and another. 
Petitioners v. State of Maharashtra and 
others, Respondents. 

Special Civil Applns. Nos. 1026 of 1966 
and 1.70 of 1968, D/- 24-7-1969.- 

(A) Tenancy La-ws — Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act (27 
of 1981), Ss. 12 to 21 (Chap. IV) — Scheme 
of Act — • Ceiling area and surplus land — - 
Determination of — Holder of land dying 
after 26-1-1962 but before declaration under 
S. 21 — His heirs by succession or under 

KM/LM/F108/69/KSB/M 



1970 Dadarao v. 

will have to file separate retiims with res- 
pect to land held by them if it is in excess 
of ceiling area — Determination, of surplus 
land has to be with respect to such retiums 
and not with respect to land held by deceas- 
ed holder on 26-1-1962. 

Where a holder of property dies after the 
appointed day viz. 26-1-1962 and before any 
; declaration is made by the Collector under 
■^Section 21 of the Ceiling Act, ■&e heirs or 
'the legatees are under an obligation to file a 
return in respect of the property which they 
may already hold as on 20-1-1962 and 
which they may get on the death of the 
deceased either Ijy succession or under a will 
if these togther are in excess of the ceiling 
area and it is only with respect to such pro- 
perty that the surplus has to be found. In 
such cases, the STirplus cannot be found with 
respect to the property which the deceased 
holder held on 26-1-1962 and would have 
held on the date of the declaration had he 
been alive on that date. (Para 19) 

The heirs or the legatees are the persons 
in respect of whom the ceiling area is to 
bo determined and the surplus land declar- 
ed. The returns which can be called from 
the heirs and legatees will be their indivi- 
dual returns and not joint returns. 

(Para 21) 

The scheme of the Ceiling Act shows that 
a ceiling is to be determined with respect to 
“a person which also includes a family and 
it creates a bar to a person holding land in 
../excess of the ceiling area. (Para 13) 

\ The Ceiling Act nowhere makes a pro- 
vision that the ceihng is to be determined 
as on the state of auairs existing on 26-1- 
1962 even if the holder who was alive on 
26-1-1962 dies after that date. In the 
absence of any such provision, it must be 
taken that the Ceiling Act contemplates “a 
person” who is alive not only on the date 
26-1-1962, the appointed day, but at the 
time of the filing of the return and tiU the 
date of the declaration made by the Collec- 
tor under Section 21 of the Ceiling Act. 

(Para 14) 

(B) Tenancy Laws — Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act (27 
of 1961) Pre. ■ — Object of Act. 

The main pmpose of the Ceiling Act, 
seems to be to distribute a^cultural land 
amongst the landless and other persons to 
subserve the common good and for the pur- 
ose, to limit the extent of land to be held 
y a person and to take away the land in ex- 
cess of the land which is allowed to be re- 
tained by the holder which is called a ceiling 
and the land in excess of the ceiling area is 
then to be distributed by the State to cer- 
^ t^ categories of persons according to priori- 
'""■( ties. The taking over of the surjuus land is 
'thus related to its distribution among the 
landless and other persons and among such 
landless persons could he also the heirs or 
legatees of the deceased holder, who held 
land on the appointed day and died during 
the enquiry proceedings.- (Para 6) 
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(C) Tenancy Laws — > Maharashtra Agri- 
cultural Lands (Ceiling on Holdings) Act (27 
of 1961) S. 4(2) — Deeming provision in 
S. 4^2) introduces a legal fiction and can be 
applied only for purpose intended and can- 
not he stretched further - — It cannot be 
construed to mean that determination of 
pirplus land is to be made as on 26-1-1962 
irrespective of whether holder was alive or 
dead after 26-1-1962. 

The deeming provision of sub-section (2) 
of Sec. 4 in which it is said that all land 
held by a person in excess of the ceiling 
area shall be deemed to be surplus land has 
only a limited application and cannot be 
stretched further. It carmot be contended 
that under this provision the date 26-1-1962 
is to be taken as the date with reference to 
which the surplus land is to be determmed, 
whether the holder of land who was alive 
on 26-1-1962 was thereafter living or dead. 
In the first place, sub-section (2) of Section 
4 has no reference to the appointed day and 
also it does not make any provision to say 
that in spite of the death or the holder the 
determination of the surplus land will have 
reference to the appointed day. The deeming 
provision introduces a legal fiction that a 
position which otherwise would not obtain 
is deemed to obtain under those circum- 
stances. (Para 16) 

The introduction of this legal fiction is, 
therefore, only to this extent and it cannot 
be applied to mean that it applies with 
reference to property held on 26-1-1962 by 
a holder who dies subsequently but before 
the declaration is made. In the absence of 
any specific provision and looking to the 
purpose and intent of the Ceiling Act from 
the other provisions it does not appear that 
the smplus land was intended to be deter- 
mined and declared as on the basis tiiat the 
holder was alive on 26-1-1962 and conti- 
nued to live on the date of the declaration. 

(Para 16) 
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PADHYE, J. ; The facts in the two cases 
slightly differ, but that does not inake any 
diiference in the legal position to be con- 
sidered in these two cases and hence both 
these special civil applications are disposed 
of by this common judgment. 

2. In Special Civil Appln. No, 1026 of 1966 
one Parwatabai, wife of Pundlilroo Gawande, 
owned 114 acres and 38 acres of land at 
various village in taluq Akot, District Akola 
The ceiling area for dry crops land in this 
area is 78 acres. That was the land held 
by Parwatabai as on 4^8-1959 and she con- 
tinued to hold tlie same till 26-1-1962. 
Parwatabai submitted the return as requir- 
ed by Section 12 of Ihe Maharashtra 
Agricultural Lands (Ceiling on Holdings! 
Act, 1961 (hereinafter called the Ceiling Act) 
on 26-7-1962. On this return enquiry was 
started by the Deputy Collector, Akot and 
during the pendency of tlris enquiry, the 
holder Parwatabai died on 3-9-1963. Before 
her death, however, she executed a will on 
1-9-1963 under which the present 
petitioners Dadarao, sons of Kashiram and 
Tanabai wife of Rambhau were made the 
legatees of this area. On the death of 
Parwatabai Janabai and Dadarao both con- 
tended that eacb of them held an area Jess 
than the ceiling area and no land which was 
originally held by Parwatabai was liable 
to be declared as surplus land. As regards 
Parwatabai the surplus land which could 
be delimited came to 38 acres and 4 
gunthas in accordance with Section 21 of 
tire Ceiling Act. The Deputy Collector 
rejected the contention of the petitioners and 
took the view that the devolution of the pro- 
perty on the petitioners by the will dated 
1-9-1963 could not be taken into considera- 
tion and the surplus area will have to be 
determined on the basis that the original 
holder Parwatabai was still alive. On this 
view, the Deputy Collector delimited 38 
acres 4 gunthas of land as detailed by him 
in his order dated 18th October 1965 in the 
last paragraph as surplus. 

3. The petitioners challenged this order 
by way of appeal before the Maharashtra 
Revenue Tribunal. The Revenue Tribrmal 
by its order dated 16th September 1966 
took the view that the ceding area had to 
be determined for the persons who held the 
surplus land as on 26-1-1962 and the surplus 
■ land had to be determined in respect of that 
person. , It was held that the wfU dated 
1-9-1963 executed . by . Parwatabai will 
operate only with respect to the ceiling area 
held by her and subject to the delimitation 
of the smplus area rmder Section 21 of the 
Act”. It was further observed that 

“If Parwatabai had been alive today the 
will dated 1-9-1983 executed by her would 
not have enabled her ' to escape the provi- 
sions of the Ceiling Act relating to loss of the 
surplus land to her and she would not have 
had any defence whatsoever to the delimita- 
tion of 88 acres and 4 gunthas of her land 
as smplus.” 


It was also observed that Tier death during 
the pendency of the proceedings under the 
Ceiling Act does not enable her legatees to 
claim the lands which Parwatabai herself 
would have lost as surplus land under Sec- 
tion 21 of the Act’. Before the Revenue 
Tribunal, the petitioners had also urged that 
by reason of the death of Parwatabai during 
the enquiry proceedings, the proceeirigs for\ 
delimitation of the land abated and the pro- 
ceedings which were started on the return 
of Parwatabai would not continue. The con- 
tention, it appears, was that after the death 
of Parwatabai only the legatees were oblig- 
ed to file the returns in respect of their own 
property including the property they receiv- 
ed rmder the wiH if such property held by 
them was iri excess of the ceiling area. This 
contention was also negatived by the Reve- 
nue Tribunal and the appeal was dismissed. 
These orders are challenged by the peti- 
tioners in this special civil appKcation. 

4. In Special Civil Application No. 170 
of 1968, one Vasantarao Dajipant Kahate was 
the holder of about 460 acres and 20 gun- 
thas of land on 4-8-1959 and continuea to 
hold the same on 26-1-1962, the appointed 
day. He filed a return as required W Sec- 
tion 12 of the Ceding Act on 20-7-1962, 
which was far in excess of the ceiling area. 
During the enquiry proceedings on this re- 
turn, the original holder Vasantrao Kahate 
died intestate on 31-10-1966 leaving 
his widow and two married daughters as his 
heirs. Besides, there were other members 
in the family with whom we are not con- 
cerned at present. On the death of Vasant- 
rao his heirs or legal representatives, name- 
ty, the present petitioners, were required to 
file the retmns and they filed separate re- 
turn of the property which each of them 
held including the property which they 
inherited from Vasantrao. The Assistant 
Collector and sub-Divisional Officer, it 
appears, under instructions of the Commis- 
sioner wanted to treat three returns as one 
joint return on behalf of the three peti- 
tioners jointly to which the petitioners did 
not submit. The petitioners submitted 
their contentions before the Assistant 
Collector contending that they could not he 
treated jointly as they had inherited sepa- 
rate shares from the deceased Vasantrao 
and the land which each of them got had 
to be treated separately for the purposes 
of the Ceiling Act. This contention was 
not accepted by the Assistant Collector. 
Taking into consideration the other mem- 
bers of the family, the Assistant ■ Collector 
held that the land which could be retained 
would amormt to 160 acres and the joint 
holders were ordered to file their retention 
statement under - Section 16 of the Ceiling 
Act and it was further ordered that the re-" 
maining land should be declared as surplus. 
It may be mentioned that the petitioners 
had filed separate returns ' in pursuance of 
the order of the ‘Assistant Collector dated 
15-12-1966 which is in the following terms: 
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“The landholder Shri Vasantrao Kahate 
is dead. As instructions contained in 
Eevenue and Forest Draartment letter No. 
ICH-2o66-20787-N (Spl), dated 10-8-1966, 
now that the landholder is dead ^ere 
be no question of holding an enquiry rmder 
the Act for deciding, the extent of surplus 
land. However, the lands held by nim 
devolve on the successors and it has thus 
.’become a joint holding held by them. • The 
iomt holders will be hable to submit a re- 
turn under SectipiL 12. On receipt of 
such return fresh enquiry will be started. 
This case be filed.” 

Since the Assistant Collector was acting in 
pursuance of the instructions received from 
Bie Commissioner, that is, from die Govern- 
ment, the petitioners . have directly come to 
this Court challenging the said order mak- 
ing . the Commissioner and the State Gov- 
ernment as' parties to this petitioii- 

5. It would thus be seen that the 
points arising in the two cases are the 
same and the fact that in one case the 

g etitioners claim as legatees under a will 
•om the deceased holder and in the other 
claims as heirs of the deceased holder, real- 
ly makes no difference in the legal posi- 
tion. 

6, The Ceiling Act has provided for 
fixing the , ceifiiig acres for different areas 
or regions in the State and any person 
holding land in excess of the ceiling area 
fixed for any particular area is -deemed to 
he a surplus holder and under the provi- 
^'^iSons of me Ceiling Act the land in excess 
'of the ceiling area is delimited as surplus 
land and it is taken over by the State in 
which the title vests on possession of such 
surplus land being taken. If a person held 
land in excess of the ceiling area on 4-8- 
1959 and continued to hold the same on 
26-1-1962, the appointed day, and further, 
the enquiry was held and concluded dur- 
ing his hfetime and the possession of this 
surplus land was taken over by the Govern- 
ment, as envisaged by the Ceiling Act, no 
difficulty arises. It is only a matter of 
finding out the actual land which was held 
by the holder and after deducting the land 
upto the ceiling area from the land which 
the holder womd retain with himself rmder 
the different provisions of Ceiling Act, the 
excess is to be declared as surplus area 
of which possession is to be taken by the 
Government These two cases, however, 
are not cases of that type and the death 
of the holder during the enquiry proceed- 
ing changes the whole complexion. In 
order to appreciate the legal position, it 
W'ould be necessary to take into considera- 
tion the object of the Ceiling Act and the 
^various provisions thereof in order to find 
'"’'.out whether the Ceiling Act seeks to deprive 
tte legatees or the heirs of their land even 
if they do not hold land in excess of the 
ceiling area though the original holder 
hold surplus land. The object of the 
Ceiling Act is given in the preamble to the 
Act \^ch reads as under; 


“WTiereas, for securing the distribution 
of agricultural land as best to subserve the 
common good, it is expedient in the public 
interest to impose a maximum limit (or ceil- 
ing) on the holding of agricultural land 
in the State of Maharashtra; to provide for 
the acquisition of land held in excess of 
the ceinng, and for the distribution thereof 
to landless and other persons; and for 
matters connected -with me purposes afore- 
said.” 

It is for this purpose that the Ceiling Act, 
has been enacted which came into force on 
the - 26th day of January 1962 which is also 
‘the appointed day’ referred to in the 
Ceiling Act. The main purpose of the 
Ceiling Act, therefore, seems to be to 
distribute amcidtural land amongst the 
landless and other persons to subserve the 
common good and for the purpose, to limit 
the extent of land to be held by a person 
and to take away the land in excess of the 
land which is allowed to be retained by the 
holder which is called a ceiling and the land 
.in excess of the ceiling area is then to be 
distributed by the State to certain categories 
of persons according to priorities. The taking 
over of the surplus land is thus related to its 
distribution among the landless and other 
p'ersons and among such landless persons 
could he also the heirs or legatees of the 
deceased holder, who held land on die ap- 
pointed day and died during the enquiry, 
proceedings. 

7. It is contended by Mr. Natu who 
argped for the petitioners in both the special 
civil applications that the scheme of the 
Ceiling Act shows that the provisions regard- 
ing the determination of the surplus land as 
on 26-1-1962 referred only to a holder who 
was alive on 26-1-1962 and who filed a re- 
turn imder Section 12 or Section 13 of the 
Ceiling Act and was living on die day the 
enquiry concluded and the surplus land was 
declared by an order of the Collector in the 
enquiry proceeding, but the provisions of 
the Ceihng Act do not affect the persons 
who got the property either by inheritance or 
as legatees under a iviU from the holder who 
was alive on the appointed day, but died 
during the enquiry proceeding and before 
the declaration of surplus land was made. 
In order to understand the scheme of the 
Ceiling Acd it would be well to refer to a 
few provisions thereof and to see what the 
Ceiling Act intends and how the object of 
the Ceiling Act can be achieved or defeated. 
It will then have to be seen whether the 
contention raised on behalf of the petitioners 
in any way defeats the object of the Ceiling 
Act or in a way achieves it and whether the 
contention on behalf of the petitioners 
is well founded on the reading of the various 
provisions of the Ceiling Act 

8. Section 8 of the Ceiling Act reiterates 
the preamble of the Act given at the begin- 
ning. Section 4 sub-section (1) prohibits a 
person from holding land in excess of the 
ceiling area as determined in the manner 
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provided by the Ceiliog Act. Sub-section (2) 
of Section 4 provides that subject to the pro- 
visions of this Act, all land held bv a person 
in excess of liie ceiling area, shall be deemed 
to be surplus lani^ and shall be dealt with in 
the manner provided in the Ceiling Act for 

S lus land. How the surplus land is to be 
t with, is given in Chapter VI of the 
Ceiling Act. By an explanation to Section 4 
(1) it is provided that a person may hold 
exempted land to any extent. This, however, 
must be to the exclusion of any other land 
which is not exempted. This will be clear 
from the provisions of Section 7 which apply 
to a case where a person holds both exempt- 
ed and other land. If a person holds both 
exempted and other land, then in detenhin- 
ing the sxuplus land the exempted land is 
also taken into consideration along with the 
other land and the surplus is then determin- 
ed. 

8a. Coming then to Chapter III which 
deals with restriction on alienations and 
acquisitions of land and consequences of 
contraventions, reference will be made to 
Section 8 which provides : 

“8. No person who, on or after the ap- 
pointed day, holds land in excess of the 
ceiling area, shall on or after that day trans- 
fer or partition any land imtil the land in 
excess of the ceiling is determined under the 
Act 

Explanation : In this section "transfer” 
means transfer by act of parties (whether by 
sale, gift, mortgage with possession, ex- 
change, lease or any other disposition) made 
inter vivos; and "partition” means any divi- 
sion of land by act of parties made inter 
vivos.” 

This provision puts a check on a surplus 
holder preventing him from defeating the 
object of the Cening Act by prohibiting him 
from transferring or effecting a partition of 
any land held bv him on or after the ap- 
pointed day until the land in excess of the 
ceiling is determined under the Ceiling Act. 
If such a provision had not been made, then 
a surplus nolder would have divested him- 
self of the excess property by transferring the 
same to various persons, with the sole 
object of defeating the provisions of the 
Ceiling Act so that no land of his could be 
talcen as surplus land. If such a restriction 
had not been placed, then the object of the 
Ceiling Act could be defeated even by 
making nominal or bogus transfers and just 
with a view to avoid such result that this 
provision has been specifically made in the 
Ceiling Act. It has, however, to'- be noted 
that 'Section 8 deals only 'witli the transfers 
inter vivos including a partition and has no 
reference whatsoever to ariy devolution of 
property on the. death .of a person eitlier by 
inheritance or by . a will.' Section 9 then puts 
another restriction on the acquisition of land 
in excess of the ceffing area. It reads as 
under ; 

"9. No person shall, at any time on or after 
the appointed • day, acquire by transfer or 


partition any land if he already has land in 
excess of the ceiling area, or land which 
together -with any other land already held by 
him will exceed in the total the ceiling area.’’ 
The words “transfer” and "partition have 
been given the same meaning as in Section 8. 
The idea underlying is that after the ap- 
pointed day no person shall hold any land 
in excess of the ceiling area under any cir- 
cumstances and if a person comes to , hold or 
comes into possession of any land in excess of 
the ceding area after 26-1-62, that excess land 
■wiU be taken over as surplus land leaving 
with the person only the ceiling area. This 
pro-vision is thus meant to permit a holder 
to hold maximum land whimi is permissible 
to him under the ceiling Act and the rest of 
the land will be utilised for distribution 
among the needy persons. 

8b. Section 10 provides for the conse- 
quences of certain transfers and acquisitions 
of land. It provides for contingency such as 
the holders owning land in excess of the 
ceiling area ha-ving come to know of the con- 
templated Act should not dispose of the 
excess land -with a view to avoid or defeat 
the objects of the Ceiling Act. It refers to 
transfers made after the 4th day of August 
1959 but before the appointed day. It pro- 
vides that if any person transfers or parti- 
tions after the 4th day of August 1959 but 
before the appoiuted day any land in antici- 
pation of, or in order to avoid or defeat, the 
objects of this Act, then, in calculating the 
ceiling area which that person is entitled to 
hold, the area so transferred _ or partitioned 
shall . be taken into consideration, and land 
e.xceeding the ceiling area so calculated shall 
be deemed to be in excess of the ceffing area 
for that holding, notwithstanding that the 
land remaining with him may not in fact be 
in excess of. the ceiling area. It also applies 
to lands transferred or partitioned in contra- 
vention of the provisions of Section 8. In 
cases of transfers made between these two 
dates, the burden is placed on the landholder 
to show that the transfers are not made in 
anticipation of, or in order to avoid or defeat 
the objects of the Ceiling Act Sub-sec. (2) 
of Section 10 then provides ; 

, ‘If any land is possessed on or after the 
appointed day in excess of the ceiling area or 
if as a result of the acquisition (by testamen- 
tary disposition, or devolution on death or 
by operation of law including by, or in e.x- 
ecution of a decree or order of a Court 
tribunal or authority) of any land on or 
after that day, the total area of land held by 
any person exceeds the ceiling area, the land 
so in excess shall be surplus land.” 
Sub-section (3) of Section 10 is a penal 
provision which provides ; 

“Where any land is acquired in wilful con- 
travention of the provisions of Section 9, or^ 
is obtained by collusive proceedings in any 
Comrt then as a penalty therefor, the right 
title and interest of that person in the land 
shall, subject to the provisions of Chapter IV, 
be forfeited, and shall be deemed to be 
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transferred to, and shall vest without further 
assurance in the State Government.” 

This provision of Section 10, however, do^ 
not make the transfers or pmUtions invahd 
or void, but th^ are not recognised for the 
purpose of determining the ceiling area or 
the suiTplus land. Thus, what is restricted or 
prohibited in Chapter III is only the trans- 
fers including partition by act of parties 
made inter vivos and it has no reference 
whatsoever to any devolution of property 
either by way or inheritance or under a 
wiU. 

9. Coming to Chapter IV which deals 
with surolus land. Section 12 thereof re- 
quires the surplus holders to submit their 
returns in the prescribed forms. It provides 
for four categories of persons who have to 
submit their returns ana different periods are 
provided for these different categories of per- 
sons within which they have to submit their 
returns. Clause (a) of sub-section (1) of Sec- 
tion 12 categorises one class of persons who 
held land in excess of the ceiling area be- 
tween the 4th August 1959 and 26th January 
1962, the appointed day, that is, a person 
who held land, in excess of the ceiling area 
after the 4th of August 1959, has to' submit 
a return within six months from the appoint- 
ed day. Clause (b) of -sub-section (1) of Sec- 
tion 12 requires a person who on or after 
the appointed day acquires, holds or comes 
into possession of any land (including any 
exempted land) in excess of the ceiling area, 
has to submit a return within three months 
from the date of taking possession of any 
land in excess of the ceilmg area. It is on 
the basis of these returns that a further 
enquiry is made in order to find out the 
surplus land with the holder in respect of 
which a declaration is to be made. We are 
not very much concerned in these cases with 
sub-section (2) of Sec. 12. If however a per- 
son Jailing in the categories mentioned in 
Section 12 fails to file a return rmder Sec- 
tion 12, though he was liable to file a return, 
then the Collector can call upon him to show 
cause why the penalty should not be impos- 
ed upon him and if &e Collector finds that 
the person has without reasonable cause fail- 
ed to_ submit the return within time or has 
submitted a return which he knew or had 
reason to believe to be false, then he may 
impose the penalty provided in Section 13 
(1) and may require such person to submit 
a tme and conrect return complete in all 

g articulars within a period of one month 
•om the date of the order. If, even after 
such requisition the person fails to comply 
with the order within the time granted, then 
as a penalty for failure to furnish a return 
or a true and correct return complete in all 
particulars, the ri^t, title and interest in the 
land held by him in excess of the ceiling 
area is to be forfeited to the State Govern- 
ment on which it will vest in the Govern- 
ment. 

10. Thereafter an enquiry is to be held 
by the Collector in accordance with the pro- 


visions contained in Sections 14 to 20. The 
Collector has to make a declaration under 
Section 21 regarding the surplus land and 
take steps to t^e over possession of the sur- 
plus land. From the date on which the sur- 
plus land is taken possession of on the decla- 
ration being made, the said land shall be 
deemed to be acquired by the State Govern- 
ment for the purpose of the Ceiling Act and 
shall accordingly vest without further assur- 
ance and free tirom all encumbrances in the 
State Government. Such surplus land taken 
over by the State Government is then distri- 
buted as per provisions of Chapter VI of the 
Ceiling Ant and further in respect of such 
surplus land compensation as provided in 
Chapter V of the Ceiling Act to be paid to 
the surplus holder is to be worked out. 

11. Section 46 of the Ceiling Act en- 
powers the State Government to make rules 
for carrying into effect the purposes of the 
Ceiling Act and sub-section (3) thereof pro- 
vides that aU rules made xmder this section 
shall be laid before each House of the State 
Legislature as soon as may be after they are 
made and shall be subject to such modifica- 
tions as the State Legislature may make 
during the session in which they are so laid 
or the session immediately following and 
publish in the Official Gazette, so that if 
the requirements of sub-section (3) of Sec- 
tion 46 are complied with, the rules made 
by the State Government have the force of 
law and are to be treated as if they are part 
of the Ceiling Act itself. Under this rule- 
making power the State Government has 
framed rules, the validity of which has not 
been challenged, and under the rules several 
forms have also been prescribed which in- 
clude the forms in which returns had to be 
filed and also the notice to be issued to the 
holders under sub-section (2) of Section 17, 
of the Ceiling Act. On the basis of the provi- 
sions of the Ceiling Act referred to above 
and the forms prescribed for filing of the 
returns, it is urged on behalf of the peti- 
tioners that throughout^ the declaration of 
surplus land can be made with respect to a 
person who held land on the appointed day 
and continued to hold the lana till the date 
of declaration under Sec. 21 of the Ceiling 
Act. Mr. Natu has also invited our attention 
to the different contemporary Acts by way 
of comparison to show that the Ceiling Act 
takes into consideration only the surplus 
land of a person who is alive on the date 
of the declaration and the heirs or legatees 
are not affected iu any way unless the land 
obtained by them on succession along with 
tfaeir other land, if any, makes their Imd in 
excess of the ceding area. 

12. We shall now consider the effect of 
the various provisions of the Ceiling Act re- 
ferred to above to ascertain therefrom the 
object or intention of the Legislature and to 
see how far the Ceding Act affects the per- 
sons Idee the petitioners. 

13. Reading the aforementioned provi- 
sions of the Ceding Ac^ it appears to be the 
scheme of the Cmling Act that a ceiling is 
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to be •determined with respect to “a person” 
which also includes a family and it creates 
a bar to a person holding land in excess of 
the ceiling area. With respect to a family 
the unit is taken as five members permitting 
it to hold land equal to one ceiling area. 
However, if the members of the family 
exceed five, then for each additional member 
an additional land of one-sixth of the ceiling 
area is permitted so however that the totm 
land held by a family however big will not 
exceed two ceiling areas.. -This ceiling area 
is, however, to be determined by a compe- 
tent authority in accordance with the provi- 
sions of the law, whedier such determination 
is for a person or a family and it is only 
after such determination that the surplus 
land is found out having regard to the ceil- 
ing fixed for a particular area and also 
having regard to - the different kinds of lands 
which a person may hold. The surplus area 
is thus to be determined %vith respect to a 
erson who is in existence at the date of 
etermination. The provisions of Section 21 
of the Ceiling Act show that the Collec- 
tor has to consider the matters which are 

g iven in Section 18 of the Ceiling Act and 
as also to take into consideration the 
matters given in Section 20 and it is only 
then that a declaration under Section 21 has 
to be made by the Collector. In making 
such a declaration the Collector has to find 
out the area of land which the person is 
entitled to hold as a ceiling area, the total 
area of land wliich is in excess of the ceUing 
area, the name of the person to whom pos- 
session of land is to be restored imder Sec- 
tion 19, the area and particulars of such 
land, the area which is to be delimited as 
smplus land and the area which is to be for- 
feited to the State Government and it is only 
after such a declaration is made xmder sub- 
section (1) of Section 21 that a notification 
has to be made as to the land which is 
delimited as surplus land and also of the land 
to be forfeited to the State Government. 
After this is done, the Collector has to take 
possession of the land which is delimited as 
surplus land under sub-section (4) of Sec- 
tion 21 and it is only from the date on 
which the surplus, land has been taken pos- 
session of, die surplus land is deemed to be 
acquired by the State Government for the 
urposes of the Ceiling Act and vest in the 
tate Government. Till such vesting takes 

E lace, the holder of the land continues to 
e the owner of all the land he owned and 
possessed and is entitled to enjoy the same 
without any let or hindrance except that 
there are certain restrietibns or prohibitions 
with respect to the transfer of any land by 
act of parties inter' Vivos. For erample, a 
holder is precluded from transferring any 
land subsequent to 26-1-1962 and any such 
transfer will be at his peril while determin- 
ing the surplus land. Similarily, from and 
after the date of the notification in pursuance 
of the ■ declaration made under sub-section (1) 
of Section 21, no transfer such as sale, gift^ 
mortgage, exchange, lease etc., can be made 


(Padhye J.)' A. L K. 

of ■ the land which is delimited as surplus 
land and if any transfer is made in respect 
of the land which is delimited as a smplus 
land after the notification, then such trans- 
fer or disposition will be invalid and of no 
effect. It should also be noticed that the 
vesting is further postooned till the final 
decision of the appe^ if any is filed against 
the declaration or any part thereof, or the 
final decision of the State Government if it 
calls for the record or proceedings of the 
declaration under sub-section (2) of Sec- 
tion 45. . . 

14. It will thus be seen that the holder 
of the land is not divested of the surplus 
land on 26-1-1962 but continues to be the 
owner of land till the final declaration is 
made by the Collector, or - by the Revenue 
Tribimal, or the State Government, as the 
case may be and continues to be the owner 
and in possession and enjoyment of aU his 
land till the date of vesting of the surplus 
land in the State Government. The said 
declaration has to be made on the basis of 
the return filed by “a person” which includes 
a family and that return has to be filed with 
respect to the land which he held on and 
after 4-8-1959 and continues to hold till 
26-l-1962j^ With remect to such a return of 
"a person” tlie lancT to be retained by him 
and the land to be declared as surplus land 
is determined. If that person dies or ceases 
to be in existence after tire return is filed, 
then the determination of the ceiling area to 
be retained by the holder cannot be with 
respect to that ‘person’ because a dead per- 
son cannot hold or retain any property. There 
is no provision in the Ceiling Act for substi- 
tution of the legal representatives of the 
deceased holder who files a return or dies 
after 26-1-1962 so that the legal representa- 
tives would step into the moes of the 
deceased holder. The vesting of the property 
cannot remain in abeyance and as such, as 
the holder dies before the vesting in the 
State Government takes place, the property 
which he held must pass to his heirs or if 
there is a “-will” to nis legatees and after 
such passing of the property the heirs or 
the legatees take the property in their own 
rights either as heirs or legatees and do not 
simply step into the shoes of the deceased 
holder. The Ceiling Act nowhere makes a 
pro-vision that the cefiing is to be determin- 
ed as on the state of affairs existing on 26-1- 
1962 even if the holder who was afive on 
26-1-1962 dies after that date. In the absence 
of any such provision, it must be taken that 
the Ceiling Act contemplates “a person” who 
is alive not only on the date 26-1-1962, the 
appointed day, but at the time of -the filing 
of the return and till the date of the declara- 
tion made by the Collector under Section 21 
of the. Ceiling Act. Contemplate a case, 
where a holder of property in excess of the 
ceiling area as on 26-1-1962 dies after that 
date but before the filing of tlie return. The 
property -wifi, naturally pass on such an 
event to his heirs or legatees. In such a case, 
the person who was alive on 26-1-1962 can- 
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not naturally file a return and the return will 
have to be filed by the heirs or legatees who 
take , the property. That retinm must neces- 
sarily be of the person who holds the pro- 
perty on that date and it is with respect 
to that person 'who files the return that the 
ceiling area and the surplus land have to be 
determined. There ^pears to be no obli^- 
tion under any of the provisions of the 
Ceiling Act on the heirs or the legatees to 
file a return in respect of a person from 
whom they inherit. If there is no such 
obligation, then evidently there can be no 
rehmi in respect of the property held by a 
deceased holder on 26-1-1962 and the only 
return that may be filed will be by a living 
person who can be called upon to file a re- 
turn onV in respect of the property which 
he holds which may include the property 
which he already owned on 26-1-1962 and 
which he inherited after 26-1-1962, but 
before the filing of the return and it is with 
respect only to such return and on this basis 
that a declaration can be made under Sec- 
tion 21. It is true that if a person liable to 
file a return does not file a return within the 
time prescribed and if the Collector consi- 
ders mat such a person is liable to file a 
return being in possession of land in excess 
of the ceiling area, the Collector can levy a 
penalty on such person and can call upon 
tliat person to fife the return within the 
prescribed time and if he fails to JBle such a 
return^ then he determines the ceiling area 
and the surplus land in the absence of the 
holder and the holder is further penalised by 
forfeiting the smplus land to the State Gov- 
ernment, th\js depriving the holder of the 
compensation which he would have normally 
got for the surplus land. But here again. Sec- 
tion 13 under which this action is taken 
postulates a hving person because the person 
who was liable to me a return and does not 
file it as required by Section 12, because of 
his death in the meanwhile, cannot be pro- 
ceeded against under Section 13 and the 
heirs or legatees of the deceased holder 
could not be penalised imder Section 13 for 
non-filing of me return, nor can be called 
upon to show cause why penalty should not 
be imposed for the non-fuing of the return 
by the deceased holder, nor can the penalty 
or forfeiture be levied against the heirs or 
the legatees for their failure to file the return 
since there is no duty or obligation on the 
heirs or the legatees to file any return in 
respect of the property held by the deceased 
holder. 

15. The Legislature has made specific 
provisions which will be found in Sections 8 
and 10 of the Ceiling Act inhibiting any per- 
son from transferring or partitioning only 
land on or after the appointed day until 
the land in excess of the ceiling is determin- 
ed under the Ceiling Act. Even with respect 
to transfers between 4-8-1959 and the ap- 
pointed day, 26-1-1962, a provision has been 
made throwing the burden on the holder to 
show that sucn transfers were not made in 


anticipation of, or in order to avoid or defeat^ 
the ODjects of the Ceiling Act. However, 
these transfers relate only to transfers inter 
vivos made by act of parties. That means 
the Le^lature did not want the holders of 
excess land to divest themselves of the ex- 
cess land after the Ceiling Act came into 
force or in anticipation of the Ceiling Act 
coming into force in order to defeat the 
objects of the law, by voluntarily transferring 
their excess lands eimer by transfer or parti- 
tion as that would prompt the holders to de- 
feat the objects of the Ceiling Act by entering 
into nominal or fraudulent transactions or to 
benefit their relations or friends, who would 
not otherwise be entitled to the property and 
defeat the very purpose of the Ceiling. Act 
namely distribution of the surplus land to the 
l^dless persons. If the Legislature wanted 
to extend this inhibition even to heirs or the 
legatees, it would have been very easy for the 
Le^lature to include those contingencies also 
and it was -(men to the Legislature to speci- 
fically provide that the surplus land will be 
determined in relation to the property held by 
a person who was alive on 26-1-1962 and 
died subsequently before the declaration is 
made. In the absence of any such provision, 
it will be stretching the language of the Ceil- 
ing Act too far to incdude even such cases 
where the persons taking the property on the 
death of the holder have no hand in getting 
such property which comes to them because 
of the accident of their being the heirs or the 
legatees and in the latter case on accormt of 
the voluntary act of the testator to which the 
legatee is not a party. 

16. It was contended on behalf of the 
State that the determination of the surplus 
land has to be made as on tire appointed day 
on which the holder was hving and the heirs 
or legatees will succeed only to the extent of 
the land which the holder would have been 
entitled to retain had he been ahve on the 
date of determination and the surplus land 
must in any case vest in the State. Rehance 
is placed on the deeming provision of sub- 
section (2) of Sec. 4 in vwiicdi it is said that 
all land held by a person in excess of the 
ceiling area shall be deemed to be surplus 
land and it is contended that under this 
provision the date 26-1-62 is to be taken as 
a date with reference to which the smplus 
land is to be determined, whether the holder 
of land on 26-1-1962 was thereafter living 
or dead. In the first place, sub-section (2) of 
Section 4 has no reference to the appointed 
day and also it does not make any provision 
to say that in spite of the death of the holder 
the determination of the surplus land will 
have reference to the appointed day. The 
deeming provision introduces a legal fiction 
that a position which otherwise would not 
obtain is deemed to obtain under those cir- 
cumstances; see Kamaraja Nadar v. Kunju 
Thevar, AIR 1958 SC 687 and Additional 
Income-tax OflBcer v. E. Alfred, AIR 1962 
SC 663, where the effect of sucih a legd 
fiction is stated thus : 
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"When a thing is to he deemed to be 
something else it is to be treated ^ if it is 
that thin g, though hi fact it is not.” 

However, the legal fiction has to be applied 
only for the purpose for which it is intend- 
ed and caimot be carried further than that; 
construing this deeming provision in sub- 
section of Section 4, it has only^ a limited 
application. The deeming provision refers 
only to land which is imder the Ceiling Act 
deemed to be surplus land- But for iie 
Ceiling Act, there was no bar to a person 
holding any amoimt of land and no land 
with mm could be said to be surplus land. 
By the Ceiling Act a bar is put on a person 
holding land in excess of the ceiling area in 
any particular area and the remaining land, 
though it is not in fact surplus with the 
holder, is deemed and declared to be surplus 
land in the hands of the holder for the 
purposes of the Ceiling Act so that that sur- 
plus land can be taken away bj' the Govern- 
ment and distributed to the landless persons. 
The introduction of this legal fiction is, 
therefore, only to this extent and it caimot 
be applied to mean that it applies with re- 
ference to property held on 26-1-1962 by a 
bolder who dies subsequently but before the 
declaration is made. Section 4 (2) refers to 
a person who must be li\dng at me date of 
the determination of the surplus land be- 
cause the surplus land can only be deter- 
mined after the enquiry contemplated by 
Sections 18 to 20 after which a declaration 
is to be made rmder Section 21. If the inten- 
tion of the Ceiling Act w'as to treat the land 
in excess of the ceiling area as surplus as 
on 26-1-1962 irremective of the existence or 
non-existence of the person after 26-1-1962, 
then suitable provisions could have been 
made requiring the heirs or the legatees to 
file the return in remect of the property held 
by the deceased bolder as on 26-1-1962 and 
provision could also have been made for 
determining the si^lus land on the basis of 
such return, deeming that person to be alive 
even at the date of the declaration though 
he is dead. In the absence of any such prori- 
sion and looking to the purpose and intent 
of the Ceiling Act from the other provisions 
to which v/e have already referrei it does 
not appear to us that the surplus land was 
intended to be determined and declared as 
on the basis that the holder was alive on 
26-1-1962 and continued to live on the date 
of the declaration. 

17. The provisions of the Ceiling Act 
may be contrasted xvith the provisions of 
other Acts by which there has been expro- 
priation of land. We may refer in this con- 
nection to the Madhya Pradesh Abolition of 
Proprietary Eights (States, Mahals, Alienat- 
ed Lands) Act, 1950 (No. 1 of 1951) by 
which the lands and other thinEs which were 
previously held by the erstwhile proprietors 
were expropriated and vested in me State. 

It may he seen that in this Act there is no 
reference to “a person” but it deals only 
with properties and certain lands of proper- 
ties which the proprietors held which were 
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deemed to vest in the State from a parti- 
cular date and the proprietors were to cease 
to hold those properties from the ^ecified 
date. Reference may he made to Section 3 of 
that Act which provides ; 

"3 (1). Save as otherwise prorided in this 
Act, on and from a date to oe specified by 
a notification by the State Government m 
this behalf, all proprietary ri^ts in an estate, 
mahal, alienated village or ^enated land, as 
the case may be, in the area specified in the 
notification, .vesting in a proprietor of such 
an estate, mahal, alienated village, alienated 
land, or in a person having interest in such 
proprietary right throu^ the proprietor, shall 
pass from such proprietor or such other 
person to and vest in the State for the pur- 
poses of the State free of all encumbrances.” 
By notifications, dates from which the pro- 
perty was to vest in the State were notmed 
and Section 4 of the said Act rives the con- 
sequences of such vesting. Tnus, by this 
Act a clear proxision has been made that pll 
the properties which are of the categories 
mentioned in Section 4 (1) and the propri^. 
tary rights vest in the State from the speci- 
fied date and all rights, title and interest 
vesting in the proprietor or any person 
having interest in such proprietary ri^t 
duough the proprietor shall cease from that 
date. It has no reference to the person at aU- 
and nothing is to he determined for the pur- 
pose of vesting the property in the State. 
Vesting takes place with immediate effect 
from the specified date unlike the vesting 
under the Ceiling Act which can only take 
place after die declaration is made, the noti- 
fication is issued and the possession of 
properiy is taken by the State. The vesting 
under me Ceiling Act takes effect only after 
certain stages have been OTne into and after 
making an enquiry into me several matters 
upon which only the ceiling area and the 
surplus land can be determined. H no restric- 
tions were placed as in Sections 8 and 10 of 
the Ceiling Act, then the property which 
would vest even in respect of a person living 
on 26-1-1962 would be that which would be 
left as surplus at the date of the declaration 
and would have no reference to the date 
26-1-1962. It is only because of the restric- 
tions put by Sections 8 and 10 of the Ceiling 
Act that the propertj’^ of die holder who con- 
tinues to live till the date of declaration has 
to bo taken for the purposes of determina- 
tion of the ceiling area and the surplus land 
as on 26-1-1962. It will thus be seen that 
26-1-1962 caimot be taken to he the date for 
determining the surplus area which vests in 
the heirs or the legatees after 26-1-1962, but 
before anj^ declaration could be made. 

18. Reference may be made to some 
roxTsions of the Estate Dut)' Act, 1953. 
ection 5 of the said Act is the charging 
section which provides for the levj' of estate 
duty on the death of a person leaving pro- 
pert>\ "^^e property as on the death of that 
person is the subject matter of die charra 
and the provision has been made specificafiy 
in Section 53 of the Act for the li^ility of 
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the legal representatives and other persons 
to whom such property passes. But for this 
provision, tiie legal representatives would 
not perhaps have been liable for payment of 
the estate duty on the property left by the 
deceased. A similar provision has been made 
in Ae Income-Tax Act, 1922 after the deci- 
sion of this Court in Commr. of Income-Tax 
V. Ellis C. Reid, AIR 1931 Bom 333. The 
facts of this case were that a notice was 
issued to an assessee to make a return for 
income-tax. After the receipt of notice the 
assessee had 30 days' time in which to com- 
ply with the- notice. After the expiration of 
me period of 30 days but before any return 
could be filed, the assessee died. Question 
was whether the assessment could be con- 
tinued with reg^ect to the estate in the 
hands of his legm representatives and whe- 
ther the income-tax payable by the deceased 
assessee could be determined after his death 
and the income-tax could be recovered from 
the estate of the deceased in the hands of 
the legal representatives? In construing the 
provisions of the Income-tax Act, the Divi- 
sion Bench observed that having regard to 
the definition of “assessee” as being a person 
who is liable to pay income-tax, the word is 
not appropriate to a dead man, so that if an 
assessment is to be made on a dead man, as 
was done here, under Section 23 (4), some 
violence must be done to the lan^age of 
the section. We may refer to the following 
pertinent observations made by Beaumont 
G. J. in the judgment^ at p. 335, column 2 : 

“these are, I think, the only material pro- 
visions of the Act. It is to be noticed that 
there is throu^out the Act no reference to 
the decease of a person on whom the tax has 
been originally charged, and it is very diffi- 
cult to suppose the omission to have been un- 
intentionaL It must have been present to 
the mind of the le^lature that whatever 
privileges the payment of income-tax may 
confer, the priwege of immortality is not 
amongst them. Every person liable to pay 
tax must necessarily die and in practic^y 
every case, before the last instalment has 
been collected, and the legislature has not 
chosen to make any provisions expressly deal- 
ing TOth assessment of, or recovering payment 
from, the estate of a deceased person. In 
order that the Government may succeed and 
assessment made in this case may be held 
legal I think, one must do a certain amount 
or violence to the lanmage of Section 23 (4); 
I should say a consider^le amount of viol- 
ence to the language of Section 27, or else 
hold that the priwege conferred on a liv- 
ing person assessed under Section 23 (4) of 
getting the assessment set aside if not to be 
enjoyed by the estate of a deceased person 
distinction for which T can see no logical 
reason.” 

Later it was further observed: 

“In my jud^ent, in construing a taxing 
Act the Court is not justified in straining the 
language in order to hold a subject hable to 
tax. If the legislature intends to assess the 
estate of a deceased person to tax charged 


on the deceased in his life-time, the le^la- 
ture must provide proper machinery and not 
leave it to the Court to endeavour to extract 
the appropriate machinery out of the very 
unsuitaole language of the statute. We are 
not concerned with the case which may arise 
on the death of a person after assessment 
but before payment 

It is after this judgment that a qiecific provi- 
sion came to be made in the Income-tax Act 
by adding Section 24B by which assessment 
of the year in which an assessee died could 
be made even after the death of the assessee 
and the property of the deceased in the 
hands of the legal representatives could be 
made liable for me assessment This was be- 
cause by Section 24B legal personality of a 
deceasea assessee is extended for the dura- 
tion of the entire previous year in the coiurse 
of which he died and therefore the income 
received by him before his death and that 
received by his heirs and legal representa- 
tives after his death but in that previous 
year becomes assessable to income-to is the 
relevant assessment year. While deahng with 
these provisions, the Supreme Court in 
Commr. of Income-tax v. Amarchand, AIR 
1963 SC 1448, observed : 

“The section was enacted by the Legisla- 
ture to bring to t^ after his death, income 
received during his lifetime, and fill up the 
lacnma which was pointed out by the Hi^ 
Court in 5 ITC 100 = AIR 1931 Bom 333.” 
It was further observed in paragraph 7 of 
the judgment: 

"By Section 24B the legal representatives 
have, by fiction of law, become assessees as 
provided in that section but that fiction can- 
not be extended beyond the object for 
which it was enacted. As was observed by 
this Court in Bengal Immunity Co. Ltd. v. 
The State of Bihar, 1955-2 SCR 603 at 
p. 646 = AIR 1955 SC 661 at p, 680, legal 
fictions are only for a definite purpose and 
they are limited to the purpose for which 
they are created and should not be extended 
beyond that legitimate field. In the present 
case the fiction is limited to the cases provid- 
ed in the three sub-sections of Section 24B 
and cannot be extended further than the 
liability for the income received in the pre- 
vious year.” 

19. It will th\is be found that neither 
there is any ^ecific provision for a con- 
tingency, such as it occurs in the present 
case namely, on the death of a holder sub- 
sequent to 26-1-1962 but before making of 
a declaration, nor is there any legal fiction 
created by which the property of the holder 
as on 26-1-1962 has to be t^en into consi- 
deration for determining the smplus area 
even thou^ that person dies after 26-1-1962 
but before either filing the return or before 
making of the declaration, and the legal 
fiction, as we have said above, extends only 
to declare certain land as surplus v/hicn 
otherwise could not be said to be surplus 
with the holder. The position, therefore, thaf 
emerges is tiiat where a holder of puberty 
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dies after 26-1-1962 and before any declara- 
tion is made by tihe Collector under Sec. 21 
of the Ceiling Act, tie heirs of the legatees 
are mider an obligation to file a return in 
respect of the property which they may 
aieady hold as on 26-1-1962 and which they 
may get on the death of the deceased either 
by succession or under a will if these 
together are in excess of the ceiling area and 
it is only with respect to such property that 
the sruplus has to be found. In such cases, 
the surplus cannot be found with respect to 
the property which the deceased holcfer held 
on 26-1-1962 and would have held on the 
date of the declaration had he been alive on 
that date. 

20. We are thus unable to agree with 
the contentions raised by the learned counsel 
for the State and the view taken by the 
Revenue Authorities. 

21. The orders of the Deputy Collector 
and the Maliarashtra Revenue Tribunal (in 
Special Civil Application No. 1026/66) and 
or the Assistant Collector (in Special Civil 
Application No. 170/68) are quashed and 
set aside. The respective cases are sent to 
the Deputy Collector and the Assistant 
Collector who will deal with these cases in 
accordance with law and proceed on the 
basis tliat the heirs or the legatees are the 
persons in respect of whom &e ceiling area 
is to be determined and tlie surplus land 
declared. The returns which can be called 
from the heirs and legatees will be their in- 
dividual returns and not joint returns. 

22. In the result, both the petitions 
succeed and are allowed \wth costs. 

Petitions allowed- 
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Ramchand Maroti Mandwale, Petitioner v. 
Malkapur Municipal Council, Malkapur and 
another. Respondents. ' 

Special Civil Appln. No. 55 of 1987, D/- 
19-2-1969. 

(A) Constitution of India, Arts. 246, 265, 
Sch. 7 List 2, Entries 11, 49 — Maharashtra 
Education (Cess) Act (27 of 1962), Pre — 
Word ‘‘education” — Levying and collect- 
ing cess for purpose of promoting education 
will be covered by term “education” — In- 
cidence of this tax faUs on- lands and build- 
ings — State Legislature is competent to 
impose this tax under Entry 49, even assum- 
ing tax is not covered by Entry fll^^ Words 
and Phrases — ‘Education’’)./ 

For levying and collecting any tax a law has 
to be made and in view of Art. 265 of Con- 
stitution that law must be made by a Lems- 
lature which has competence to make that 
law. The State Le^lature has made Maha- 
rashtra Education (Cess) Act (27. of 1962) 

KM/KM/F104/69/SSG/P 


for the purpose of levying and collecting 
the education cess and the authority to make 
such a law is to be found in List II or List 
III of the Seventh Schedule to the. Constitu- 
tion. Entry No. 11 in the List n relates to 
education and the purpose of levying the 
education cess under- the Maharashtra Act 
is for promoting the education in the State 
of Maharashtra and it is for this purpose that ^ 
the impugned Act has been made. Giving 
a wide amplitude to the word “education” 
levying ami collecting of the cess lor the 
purpose of promoting the education would 
also be covered by the term “education". If 
the State is to impart education, it must have 
fimds for the pumose without which it would 
not be possible for the State to carry on that 
obligation. Hence whatever is necessary tor 
the pmpose of carrying out the main objeci^ 
that is, of education, would be within the 
competence of the Stete Legislature and rais- 
ing of funds being essential for the purpose 
of imparting education, the entry No. 11 in 
the List II would also take in the said sub- 
ject namely, levying and collecting of a 
cess or tax for the purpose of augmenting the 
funds. (Para 6) 

Assuming that the subject of , this tax is 
not covered by entry No. 11, it can stiJI be 
brought under Entry No. 49. (Para 6) 

It may be that some persons might be deriv- 
ing income by letting their houses, but the 
levy is not only on sxich persons, but also 
on persons, who occupy their own houses 
and do not derive any rent from them. 
This is really not a tax on the income which 
a person derives as rent, but for the occupa- 
tion of the lands or buildings, and the inci- 
dent of taxation falls on Jill persons, whe- 
ther the person is an owner or a tenant oc- 
cupying the land or a bufiding. This t^ 
would, therefore, wholly fall within Entiy 
No. 49 of List II of the Severith - Schedule. 

(Para 7), 

(B) Constitution of India, Art. 45 — Maha- 
rashtra Education (Cess) Act (27 of 1962), 
Pre — State can impose tax on citizens for 
meeting ejpenses of education — ^Art 45 is 
no bar. 

Article 45 only directs the imparting of 
free education to the children, but does not 
prohibit collection of taxes for that purpose 
to meet the expenses of such education from 
other sources and further a tax on lands and 
buildings or a tax on professions, trades, cal- 
lings and emplo)ments would be other sour- 
ces for meeting the expenses of free educa- 
tion. If the State is emoined to pro-vide for 
free education for all children, then it 
must necessarily have funds for canying out 
that purpose and it is no answer to say that 
■without levying any further tax, the educa- 
tion must be provided out of tire revenues 
from the consmidated fund. Thus the State 
can impose tax on citizens for meetiiig ex- 
penses of education. Article 45 is no bar. 

(Para 8) 

(C) Maharashtra Education (Cess) Act (27 
of 1962), Pre, Ss. 3, 4 — Imposition under 
Act is tax on lands and buildings — Tax is 



1970 ' Ramchand v. Malkapur MtmidpaKty (Padhye J.) [Prs. 1-2] Bom. 155 


authorised by Entry No. 49 of list 2 of Sch. 
7 of Constitution — Fact ^t tax no re- 
lation to services rendered is inunteriaL (Con- 
stitution of India, Arts. 246, 265, Sch. 7 list 
Entry 49). 

The imposition described as ^"education 
cess” under Msh. Act 27 of 1962 is a tax on 
lands and buildings under the Municipalities 
Act. The property tax has also no relation 
to the services rendered, but is a tax on the 
property itself, which is authorised by entry 
No. 49 in List n and the impugned Act is 
hot ultra vires on that account. (Para 9) 

It is true that the education tax is levied on 
a percentage basis on the annual letting value 
of the lands and buildings, but that is a 
mode of determining the quantum ot tax 
imposed on the person who owns lands and 
buildings. None-the-less, it is a tax on lands 
and buildings and' not on the income. 

(Para 10) 

The obligation to give free education is 
cast on the State by me directive principles 
and therefore, it is the State which has to 
meet the expenses for providing free educa- 
tion. The State has got the power to impose 
tax on lands and buildings and that power 
cannot be taken away because part out of it 
has been given to the local bodies. The State 
is not divested of its power to impose tax on 
lands and buildings because the State has also 
authorised the Municipalities to levy some 
taxes on lands and buildings. That power 
is for all the time, preserved to the State 
and the State is empowered to make this law. 

(Para 10) 

The Maharashtra Education (Cess) Act pro- 
vides for levy of certain percentage on the 
annual letting value of the lands and build- 
ings which annual letting value is already 
determined by the municipalities in respect 
of each land and house for the purpose ot 
levying and collecting the municipal taxes, 
such as conservancy, water rate, the pro- 
perty tax etc. It was not, therefore, neces- 
sary to evolve an independent method for 
the purpose of determining the quantum 
of the assessment to be imposed on lands 
and buildings afresh for the purpose 
of the education cess. Under the Munici- 
alities Act, the machinery is provided for 
ealing vdth the objections which might be 
raised by the tax-payers to the valuation of 
the lands and buildings and for the determi- 
nation of the annual letting value of the lands 
and buildings. That opportunity having 
been provided, it is not necessary to provide 
further opportunity by this Act for raising 
objections to the ann ual letting value. 

(Para 11) 

(D) Constitution of India, Art, 276(2), 
Sch. 7 List 2, Entry 49 — Maharashtra Edu- 
cation (Cess) Act (27 of 1962), Ss. 3, 4 — 
■ Education tax covered by Entry 49 — There 
is no limit fixed in so far as taxes falling 
under Entry 49 are concerned — ^Hence, edu- 
cation tax cannot be bmited to Es. 250 — 
Art. 276(2) has no application. 

(Paras 13, 14) 


Cases Referred; Chronological Paras 
(1967) AIR 1967 . SC 1512 (V 54) = 

(1967) 1 SCR 548, Shinde Brothers v. 
Deputy Commr., Raichur 5 

(1967) AIR 1967 SC 1916 (V 54) = 

(1967) 3 SCR 595, Ahmedabad 
Manufacturing and Calico Printing 
Co. Ltd, v. State of Gujarat 5, 12 

(1962) AIR 1962 SC 1563 (V 49) = 

(1963) 1 SCR 220, Jagannath 

Baksh Singh v. State of Uttar 

Pradesh 5 

B. R. Mandlekar, for Petitioner; C. S. Dhar- 


madhikari. Asst. Govt. Pleader for Respon- 
dent No. 2 and Advocate General. 

PADHYE J. ; By this petition tmder Arti- 
cles 226 and 227 of the Constitution, the peti- 
tioner seeks to challenge the demand notice 
dated 21st January 196.7 as being illegal and 
prays for a writ of prohibition to the res- 
pondents from making the recovery ot the 
education tax -on the basis of the said 
demand notice dated 21st January 1967. 
The petitioner also seeks a direction that 
the respondent No. 2, the State of Mahara- 
shtra, be ordered to restore and repay the 
amoimt of Rs. 775.50 to the petitioner which 
has been collected by tiie respondent No. 1 
for respondent No. 2 towards the education 
tax for the period from 1962-63 to 196'^65. 
The petitioner further wants a prohibition 
against the respondents prohibiting them 
from further recovering any amount rmder 
the Maharashtra Education (Cess) Act, 1962 
and the Rules thereunder. A relief is also 
claimed for a declaration that the Mahara- 
shtra Education (Cess) Act 1962 be declar- 
ed as ultra 'vires of the Constitution. 

2. The petitioner is a resident of 
Malkapur, taluq Malkapur, District Buldana 
and owns several lands and buildings in 
the town of Malkapm:. Most of these build- 
ings are let out to tenants and the petitioner 
gets rent for those buildings. Besides, the 

E etitioner is also a cultivator and carries on 
usiness of moneylending. The petitioner 
has set out in paragraph 1 of his petition 
the several houses in different wards of the 
tovra of Malkapur. Education cess is be- 
ing demanded by the Malkapur Municipal 
Council from the petitioner since October 
1962 at the rate of two per cent of the 
annual letting value of lands and buildings 
ovmed by the petitioner within the limi ts of 
tile Malkapm: Municipal Council. By a 
notice dated 16-2-1965 an amount ot Rs. 
775.00 was demanded by the Mimicipal 
Council towards the education cess for me 
period 1962-63 to 1964-65 along ■with other 
municipal taxes. The petitioner protested 
against the said demand contending that it 
was illegal and ultra •vires and requested 
the Municipal Council to . withdraw the 
demand or education tax. The petitioner, 
however, was further served with other 
demand bills dated 2-12-1986 for Rs. 190 
and Rs. 174 for the years 1965-66 and 1966- 
67 respectively on account of the education 
tax and the petitioner was further pressed to 
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pay the education tax for the period 1962-63 
to 1964-65. In order to avoid any coercive 
process, the petitioner is alleged to have 
paid under protest on 8-12-1966 an amount 
of Rs. 775.50 towards the education cess for 
the years 1962-63 to 1964-65,. The petitioner 
again received another demand bill on 19th 
December 1966 for Rs. 82 towards the edu- 
cation tax for the period 1965-66 and 1966- 
67. The representation by the petitioner to 
the Chief Officer of the Municipal Coxmcil 
was rejected on or about 5th January 1967.. 
The petitioner again received another de- 
mand bin dated 21st of Janu^ 1967 for 
Rs. 364-50 towards the education tax with 
a threat that in case of failure to pay the 
amount, the amormt would be recovered by 
issuing a warrant under the provisions of the 
Mahpashtra Mrmicipalities Act, 1965. The 
petitioner has given, a schedule in paragraph 
7 of his petition showing the amount oi edu- 
cation cess or tax paid by him or demanded 
of him during each of the years 1962-63 to 
1966-67. The education cess demanded for 
1962-63 for the second half was Rs. 153.50, 
for 1963-64 was Rs. 807, for 1964-65 Rs. 
295, for 1965-66 Rs. 223 and for 1986-67, 
it was Rs. 223. In view of the demand made 
by the Mtmicipal Cormcil for the unpaid 
education cess, coupled with the threat by 
the Municipal Council to recover the amount 
bv coercive process, the petitioner is led to 
file this writ petition for the reliefs claim- 
ed by him as stated above. 

3. The petitioner’s contentions are; (1) 
The Maharashtra Education (Cess) Act, 1962, 
Act No. XXVH of 1962, is ultra vires the 
powers of the State Legislature of Mahaxa- 
shara because the State List prescribed under 
the Seventh Schedule of the Constitution of 
India does not empower the State to inroose 
education tax; (2) The imposition of educa- 
tion tax by the State of Maharashtra offends 
the directive principles laid down under Arti- 
cle 45 of the Constitution of India. It was 
urged that the Constitution directs that educa- 
tion should be free and this implies that no 
direct impost could be levied by the State 
and the expenditure has necessarily to be 
met from the general revenue raised by the 
State. As a part of the same contention, it 
has been urged that it is the du^ of the 
respondent No. 1 under the Constitution to 
impart education and that the direct taxes 
could not be imposed for carrying out the 
said duty when the general revenue was 
provided for meeting the same. (3) The 
imposition of education tax exempting lands 
and buildings having annual letting value 
less than Rs. 75 and \vithout any maximruu 
per annum and in direct proportion to the 
annual letting value of the lands and build- 
ings irrespective of any services rendered or 
not to the assessee is mtra vires of the Con- 
stitution of India, It was stated that the 
impost was strictly in the nature of tax and 
not fee, (4) The education tax is a tax on 
houses and lands in direct relation to the 
annual letting value of the same and such 
levy being exclusively reserved- for the pub- 


lic authorities or local bodies for their' pur- 
poses, the State had no jurisdiction for the 
same. These are, in substance, the conten- 
tions which are advanced on behalf of the 
petitioner. It is also urged that the Act does 
not pro-vide for giving any opportunity at 
any stage to the assessee to raise objections 
to the assessment or to dispose of any such 
oWection, if raised, and therefore, the Act , 
offends against the accepted principles of 
natural justice and the assessment fists pre- 
pared have no legal force so far as the educa- 
tion cess is concerned, as there are no guiding 
principles prescribed under the Act for the 
levy of the assessment of these taxes. 

4. The Maharashtra Education (Cess) 
Act, 1962, Act No. 27 of 1962, has been 
enacted by the State Legislatxue and was 
published on or about the 13th August 1962. 
This Act has been made, as will appear 
from the preamble, for providing for the 
creation or a fund for the promotion of 
education in the State of Maharashtra, and 
for matters connected with the pmposes 
aforesaid. Section 3 of the Act provides 
that ,for the purpose of providing for the 
cost of promoting education in the Slate of 
Maharashtra there, shall be levied and col- 
lected in the manner hereinafter provided, 
the taxes in the next succeeding section 
described as the “Education Cess”. Ihe 
levy and. collection was to be made witb 
effect from the 1st of October 1962 and the 
levy was made on the basis of two per cent 
of the annual letting value of lands and 
buildings. Section 4 meantions this ■ levy 
to be a tax on lands and buildings. . Sec- 
tion 5 (1) provides that where more ttian 
one land or building in a mrmicipal area is 
owned by the same person, the tax on 
lands and buildings shall be assessed on the 
annual letting value of all such lands and 
buildings. Section 6 provides that the pro- 
ceeds of the Education Cess and penalties 
(not being a fine)’ recovered under this Act 
shall first be credited to the Consolidated 
Fund of the State; and after deducting- the 
expenses of collection and recovery shall, 
under appropriation duly made by law in 
this behalf, entered in, and transferred to, 
a separate fund called the State Educa- 
tion Cess Fimd and the amount transferred 
to the State Education Cess Fund shall be 
charged on the Consolidated Fund of the 
State and further, the amount in the Fund 
shall be expended, in such a manner and 
under such conditions as may be prescribed, 
for the purposes mentioned in Section 3, 
that is. Tor promoting the education in the 
State of Maharashtra. Section 9 (1) (b) 
authorises the municipality to collect the 
tax and sub-section (2) (b) provides the 
machinery for collecting the tax in the same 
manner in which the property tax is collect- 
ed in that area under the relevant munici- 
pal law, or where no property tax is levi- 
ed by the municipality, the tax ,is to bo 
collected in such manner as may be pres- 
cribed. Sub-section (3) of Section 9 further, 
authorises the appropriate municipal autho- 
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rity appointed to collect the property tax 
on behalf of such municipahty to collect the 
education tax and the penalty. After mak- 
ing the collection, the municipality is to be 
given such rebate as mw be prescribed -to 
compensate the cost of tne collection of the 
tax. From this latter provision, it would 
appear that the tax is levied by the State 
Government for augmenting its funds for 
the purpose of education and the munici- 
pality is only a Collecting Agent for the 
State and after Collection the account has to 
be credited to ^e State fund. 

5. The main contention of the learned 
counsel for ^e petitioner is that the im- 
pugned Act is ultra vires of the State 
legislature as no entry in the State List 
empowers the State Legklature to make 
sucn a law. It is contended that the sub- 
ject with respect to the levy of the educa- 
tion cess or tax does not f^ under any of, 
the entries in the List II or List III or the 

Seventh Schedule and as such, the State 

Le^lature has no competence to make 
such a law. It is further contended that 
the cess contemplated is in fact a tax and 
as such, it is only the Union that can make 
such a law and not the State. It is also 

argued that this cess is in fact a tax on 

income which is also within the competence 
of the Union Legislature and the State 
Legislature has no power to make such a 
law. It is true that in the impugned Act 
itself, the Legislature has described this 
levy as a tax as will appear from the various 
provisions in the said AcL The cess is in 
fact a tax and that is so held by the 
Supreme Court in Shinde Brothers v. 
Deputy Comnu:., Raichur, AIR 1967 SC 
1512 and Ahmedabad Maunfacturing and 
Cahco Printing Co. Ltd. v. State of Gujarat, 
AIR 1967 SC 1916. Under List H of the 
Seventh Schedule to the Constitution, the 
State Legislature is empowered to make 
laws for the levy of taxes under several 
entries, such as Entries Nos. 46, 49, 50, 52 
to 58 and 60 to 62. Entry No. 11 in List 
n deals with the subject of education includ- 
ing Universities subject to the provisions of 
Entries 63, 64, 65 and 66 or List I and 
Entry 25 of Inst DI. Entry No. 49 provi- 
des for taxes on lands and buildings and Entry 
No._ 60 relates to taxes on professions, trades, 
calling and employments. As has been ob- 
served by the Supreme Cotnrt in Jagaimath 
Baksh Singh v. State of Uttar Pradesh, AIR 
1962 SC 1563: 

‘It IS an elementary cardinal rule of inter- 
pretation that the words used in the Consti- 
tution which confer legislative power must 
receive the most liberal construction and if 
mey_ are words of wide amplitude, they must 
be interoreted so as to give effect to that 
amplitude. It would be out of place to put 
a nmow or restricted construction on words 
of wide amplitude in a Constitution. A general 
word used in the entry must be constru- 
ed to extend to all ancillary or subsidiary 
matters which can fairly and reasonably be 
held to be included in it.” 


6. Article 265 of the Constitution provi- 
des fiat no tax shall be levied or colleeted 
except by authority of law. Therefore, for 
levying and collecting any tax a law has to, 
be made and that law must be made by a 
Legislature which has competence to make 
that law. The State LegMature has made 
this_ law for the purpose of levying and col- 
lecting the education cess and the authority 
to m^e such a law is to be found in List 
II or List in of the Seventh Schedule to the 
Constitution. Entry No. 11 in the List II 
relates to education and the puroose of levy- 
ing the education cess under the Maharash- 
tra Act is for promoting the education in the 
State of Maharashtra and it is for this pur- 
pose that the imputed Act has been made. 
Givin^^ a wide amplitude to the word “edu- 
catioii as has been observed by the Supreme 
Court in the case cited supra, levying and 
collecting of the cess for the purpose ot pro- 
moting the education would also be covered 
by the term “education”. If the State is to 
impart education, it must have funds for the 
purpose without which it would not be pos- 
sible for the State to carry on that obuga- 
tion. Hence whatever is necessary for the 
purpose of carrying out the main object, 
that is, of education, would be within the 
competence of the State Lemlature and rais- 
ing of funds being essentisd for the purpose 
of imparting education, the Entry No. 11 in 
the List n would also take in the said sub- 
ject, namely, levying and collecting of a 
cess or tax for me purpose of augmenting 
the funds. It may be stated, and has been 
so said, on behalf of the petitioner that the 
matter of tax would not be covered ia Entry 
No. 11 because in the same List wherever 
ower has been mven to impose taxes, it has 
een so specifically stated in the different en- 
tries, for example. Entry No. 46 and onwards 
in List n, and hence En^ No. 11 could 
not empower the State Legislature to impose 
any cess or tax though for the purpose of 
education. Assuming, however, that the sub- 
ject of this tax is not covered by Entry No. 
11, it can still be brought under Entry No. 
49, Entry No. 49 relates to taxes on lands 
and buildings. The impugned Act in effect 
levies this tax as a tax on lands and build- 
ings, as would be seen from Section 4 of the 
AcL This would be foimd repeated in seve- 
ral provisions of the said Act. This is, there- 
fore, a tax on the lands and buildings just 
as the municipalities have been authorised 
to levy and collect conservancy tax, water 
rate, lighting tax, property tax and other 
taxes. Though the purpose of this levy is 
for tile promotion of education, the incid- 
ence of mis tax falls on lands and buildmgs 
and is thus a tax on lands and buildings 
which the State Legislature is competent 
to impose under Entry No. 49. It is an ad- 
dition to an existing tax levied by the muni- 
cipalities imder the Maharashtra Municipa- 
lities Act or the earlier Municipal Acts pre- 
valent within the different regions of the 
State. Being a tax on lands and buildings, 
the State Legislatirre is competent to make 
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a law in that respect and it cannot be said 
that the impugned Act is beyond the com- 
petence of the State Legislature. 

7. It was urged that in cases where a 
person derives a rental income from his 
house property, the incident of this tax 
would fall on that rental income which is 
an income of the owner aind this tax on such 
income would amount to an Income-tax 
which is wholly within the competence of 
the Union Legislature. It may be that some 
persons might be deriving income by letting 
their houses, but the levy is not only on 
such persons, but also on persons, who oc- 
cupy their own houses and do not derive 
any rent from thepi. Besides, the Act pro- 
vides that in respect of the education cess 
which the owner might be required to pay 
in respect of the house in occupation of tlie 
tenants the owner is entitled to charge the 
said increase on the tenants and thus, it 
would appear that this is really not a tax 
on the income which a person derives as 
rent, but for the occupation of the lands or 
buildings and the incident of taxation falls 
on all persons, whether tlie person is an 
owner or a tenant occupying the land or a 
building. This tax would, therefore, wholly 
fall within Entry No. 49 of List II of the 
Seventh Schedule. 

8. The next contention that was raised, 
was that Article 45 of the Constitution of 
India, which is in Chapter of Directive 
Principles of State Policy in Part IV of the 
Constitution, places a duty, on the State to 
endeavoiur to provide for free and compul- 
sory education for all children rmtil they 
complete the age of fourteen years. It is 
mged that it being the duty pf the State to 
impart free education to all . children, it 
cannot impost any taxes on the citizens for 
meeting the expenses of such education. Mr. 
Mandlekar contended that the cost of educa- 
tion to the children must be met by the State 
out of the consohdated fund which it collects 
from the various sources and no tax under 
the head “Education” could be levied and 
collected by the State. It is true that the 

• directive principle embodied in Article 45 
provides for free education of children, and 
that is the endeavour that is being made by 
the State in that direction. The State has 
provided for free education of children upto 
the age of 14 years and no fees are recover- 
ed from such students. Article 45 only 
directs the imparting of free education to 
the children, but does not prohibit collection 
of taxes for that purpose to meet the expen- 
ses' of such education from other sources and 
further a tax on lands and buildings or a tax 
on professions, trades, callings and employ- 
ments would be other sources for meeting 
the expenses of free education. If the State 
is enjoined to provide for free education for 
■ all children, then it must necessarily have 
fun^ for carrying out that purpose and it 
is no answer to say that without levying 
any further tax, the education must be pro- 
vided out of the revenues from the consoli- 
dated fund. It has to be seen that this is 


not the only obligation on the State, but the 
consolidated fund is , required for other obli- 
gations which the State has to discharge. 
The contention of the learned coimsel for 
the petitioner, therefore, on this point cannot 
be accepted. 

9. As regards the third contention that 
the imposition is in direct proportion to the 
annual letting value of the lands and. build- 
ings irrespective of any services rendered or 
not to the assessee and hence the imposition 
is ultra vires, the same reasoning will apply 
as on the first point. The new imposition is 
a tax on lands and buildings just as a pro- 
perty tax is imposed on lands and buildings 
under the Municipalities Act. The property 
tax has also no relation to die services ren- 
dered, but is a tax on the property itself, 
which is authorised by Entry No. 49 in List 
n and the impugned Act cannot be held 
ultra vires on that account, as contended on 
behalf of the petitioner. 

10. The next contention is also similar to 
the one aheady dealt ivith. It is true that 
the education tax is levied on a percentage 
basis on the annual letting value of the lands 
and buildings, but that is a mode of deter- 
mining the quantum of tax imposed on the 
person who owns lands and buildings. None- 
the-less, it is a tax on lands and buildings 
and not on the income, as contended by 
the petitioner or exclusively reserved for local 
bodies. For the purposes of carrying out 
the municipal administration, the State Legis- 
ture has passed the Maharashtra Municipali- 
ties Act and in order to meet the needs of 
the administration has made pro'vision au- 
thorising the Municipal Councils or Munici- 
pal Committees to raise the revenue and 
conservancy, water rate, property tax etc., 
are some of the taxes which the Municipa- 
lities are authorised to le'vy for their pur- 
poses. The obligation to give free educa- 
tion is cast on the State by the directive 
principles ' and therefore, it is the State 
which has to meet die expenses for pro'vid- 
ing free education. . The State has got the 
power to impose tax on lands and bimdings 
and that power cannot be taken away 
because part out of it has been given to the 
local bodies. The State is not divested of 
its power to impose tax on lands and build- 
ings because the State has also authorised 
the municipalities to levy some taxes on 
lands and buildings. That power is, for 
all the time, preserved to the State and the 
State is empowered to make this law which 
is impugned in this case. 

11. The next ground that is urged was 
that there is no machinery prbvidea for , the 
manner of levying or imposing the taxes. 
There is no opportunity afforded to the tax- 
payers to raise any objections, nor any maclii- 
nery provided to hear and decide those ob- 
jections to the le-vy of the tax. It was also 
contended that there is no machinery for 
the determination of the tax by providing 
any method in the Act itself. It has to be 
noticed that this Act provides for levy of 
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certain percentage on the annual letting value 
of the &ds and buildings which annual let- 
ting value is already determined by the 
municipalities in respect of each land and 
house for the purposes of levying and collect- 
ing the municipm taxes such as conservan- 
cy,- water rate, the property tax etc. 

It was not, therefore, necessary to evolve 
an independent method for the purpose ot 
determining the quantum of the assessment 
to be imposed on lands and buildings afresh 
for the purpose of the education cess. Under 
the Municipalities Act, the machinery is pro- 
vided for dealing vdth the objections which 
might be raised the tax-payers to the valua- 
tion of the lands and buildings and for the 
determination of the annual letting value of 
the lands and building. That opportunity 
having been provided, it is not necessary to 
provide further opportunity by this Act for 
raising objections to the annual letting value. 

12. A similar objection was raised in a 
case arising in the State of Gujarat in AIR 
1967 SC 1916 which was also a case under 
the Gujarat Education Cess Act and has final- 
ly been decided by the Supreme Court. It 
was urged there that the Education Cess Act 
was bad because it was not self-contained in 
the matter of assessment. It did not provide 
its own procedure of assessment and did not 
^e the tax-payers an opportunity for putting 
mrward their objections by way ot re- 
presentation, appem or otherwise before the 
tax was finally nxed and hence oifended the 
principles ot natural justice. -\Vhile dealing 
with the contention, the Supreme Court 
held: 

“The cess is nothing more than ari addi- 
tion to existing taxes. As it is a percentage 
of another tax, die determination of the 
cess' is not hy an independent assessment. 
It is an arithmetical calculation based on the 
result of assessment xmder other Act or 
Acts. Those Acts allow the raising of 
objections and provide for appeals. It is 
only the result of assessment after scrutiny, 
objection and appeals which forms the 
basis for the application of a percentage. 
There is no neea for further scrutiny, objec- 
tion or appeals. Nor is the Cess Act bad 
because it is not self-contained in the matter 
of assessment In all cases of imposition 
of cesses for special administrative purposes 
(such as health cess, road cess, education 
cess, etc.) this method is followed. Being 
an addition to another tax this is the only 
method possible. The_ legislation on the 
subject of the imposition, levy and coRec- 
tion of a cess is made complete by incorpora- 
tion of and reference to another piece of 
legislation. 

^This practice is neither . ineffective nor 
unconstitutional and cannot be said to be 
bad.” 

It win thus be seen that this contention of 
the petitioner also had no force. 

13. Lastly, it was urged that the educa- 
tion tax in excess of Es. 2o0 could not be 
recovered from the petitioner in any one 
year as it would ofFend the provisions of 


Article 276 of the Constitution. Article 276 
(2) provides that the total- amount payable 
in respect of any one person to the State 
or to any one municipalify, district board, 
local board or other focal authority in the 
State by w^ of taxes on xirofessions, trades, 
callings anci employments shall not exceed 
two hundred and B£ty rupees per annum. 
The contention of the petitioner is that the 
letting of houses by the petitioner and 
deriving income from them is a profession 
or a calling of the petitioner and hence even 
if each house which he owns were to be 
assessed to tax separately, the total amount 
of tax could not exceed Rs. 250 in one year. 
This would be so if the said Act would fell 
wholly under Entry 60 of List H of the 
Seventh Schedule and would not be cover- 
ed by any other entry. We have already 
held that this subject is wholly covered by 
Entry No. 49 relating to tax on lands and 
buildings and the Supreme Court has also 
held in the Gujarat case referred to above 
that it is an addition to the existing tax on 
lands and buildings and hence it would fall 
under Entry No. 49. There is no limit 
fixed so far as taxes falling under Entry No. 
49 are concerned and the tax payable 
by the petitioner could not be - limited to 
Es. 250, as contended by him and Arti- 
cle 27.6 (2) of the Constitution would have 
no ^plication to the present case. 

14. On the basis of sub-section (1) of 
Section 5 of the impugned Act it was con- 
tended that if a person owns more than one 
land and building in a municipal area, the 
tax on the lands and buildings has to be 
assessed on the annual letting value of all 
such lands and buildings and hence, it is 
contended that the sum total of the annual 
letting value of all the lands and build- 
ings has to be taken for imposing a total 
tax on the owner and that tax should not 
exceed Es. 250 as provided by Article 276 
(2) of the Constitution. It appears that this 
OTovision has been made for facilitating -the 
demand to be made on the owner ownmg 
more than one land or building and for the 
facility of recovering the said tax, which 
has nothing to do ^vith the limit of tax pro- 
vided in Article 276 (2) of the Constitu- 
tion. We do not see any force in this con- 
tention also. None or the contentions 
raised on behalf of the petitioner can, 
therefore, be accepted and in our ojimion, 
the petitioner is not entitled to any ot the 
relieK claimed by him. 

15. The petition thus fails and is dismiss- 
ed with coste. 

Petition dismissed. 
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AIR 1970 BOMBAY 160 (V 57 C 28) 
(NAGPUR BENCH) 
ABHYANKAR, J. 

Gitabai w/o Sriniwas, Petitioner v. Daya- 
ram Shankar and others. Respondents. 

Special Civil Appln. No. 930 of 1966, D/- 
4-9-1968. 

(A) Civil P. C. (1908), O. 13, Rule 9 — 
Courts are not empowered to aUow a parly 
to taire back documents filed by bim normal- 
ly without notice to otlier side and without 

lacing on record a certified copy of that 
ocument — Document must be available 
throughout the lis till matter is finally decid- 
ed. 

The Courts are enjoined that no presiding 
officer is empowered to allow a party to take 
back the documents filed by him normally 
without notice to the other side and without 
placing on record a certified copy of that 
document. Allowing docmnents to be taken 
away introduces a grave lacuna in the pro- 
cedure and creates unnecessarj' handicaps in 
the appreciation of the material and the con- 
clusions dra^vn therefrom, by superior 
Courts. (Para 5) 

The Courts are exercising judicial power 
^d the material on the docrunents on which 
their decisions are based must be available 
throughout the hs till the matter is finally 
decided. As tribimals of limited jurisdiction 
exercising exclusive powers under special 
Acts, there is a special remonsibility cast on 
the presiding officers of the tribimals faith- 
fully to observe these rules of procedure 
which are also rules of caution. If a party 
is allowed to file documents which influences 
the tribunal in arriving at its conclusion, it 
is not only feir but it is necessary that ^at 
docmnent must continue to form part of the 
record throughout the proceedings. 

(Para 5) 

(B) Evidence Act (1872), S. 18 — Docu- 

ment — Admission of execution — Admis- 
sion of signature of a person on document 
is not tantamormt to admission of execution 
document by that person — ^It is one thing to 
admit signature of a person on a document 
and quite another thing which has different 
legal implications to admit that that person 
whose signature is identified by the deponent 
has executed the document. (Para 6) 

(C) Evidence Act (1872), Ss. 91, 92 — 

Partition deed — Document containing ad-, 
mission of bodi parties that they were joint 
till 1954 ^ — Oral admission of parHtion in 
1951 — ’ Court should not persuade itself to 
hold that there was an oral partition between 
parties in face of admissions in written parti- 
tion deed. (Para 7) 

(D) Tenancy laws — Bombay Tenancy and 
Agricultural Lands (Vidarbha Region) Act 
(99 of 1958), Sections 6, 7 — Tenancy, proof 
— Mere producdon of batai patra alleged to 
contain signature of a person cannot lead to 
an inference of his cultivation — Affirmative 


evidence of actual cultivation should be 
produced before Court. (Para 12) 

(E) Tenancy Laws — ^Bombay Tenancy and 
A^cultural Lands (Vidarbha Region) Act 
(99 of 1958), S. Ill -- avil P. C. (1908), 
S, 115 — Relationship of landlord and 
ten^t — Mixed question of law and fact — 
Revisional authority can interfere. 

It is true- that in reaching a conclusion 
about the jural relationship like that of land- 
lord and tenant in this case, certain facts are 
required to be established, and so far as the 
facts to be established lead to an inference 
of fact, that may be a finding which is bind- 
ing on the superior authorities. But if the 
inference reached itself is without evidence, 
then it is open to the revisional authority to 
find what the evidence is in order to come 
to a proper conclusion as to the jural rela- 
tionship. Moreover the question or status of 
a person who claimed to be a tenant on land 
and a protected lessee is not a pure question 
of fact, nor is it dependent on an inference 
from fact. It is a question of law and/or at 
any rate, a mixed question of law and fact. 
The question as to whether a certain legal 
position is created as between the parties as 
the result of a certain transaction is a matter 
of law, and hence the question whether the 
relationship of landlord and tenant existed 
between me defendants and the plaintiff is 
one of law and not of fact. .Case law dis- 
cussed, (Para 13) 

Therefore, where on facts which could be 
said to be established, an inference as to the 
jural relationship between the parties viz., 
that of landlord and tenant, is required, to 
be dra%vn, the jmisdiction of the revisional 
authority cannot be denied on the ground 
that it is interfering with the finding of fact 
The inference being a legal inference to be 
drawn from proved circumstances, it was 
open to the Tribunal to record a finding. 

(Para 15) 


Cases Referred: Chronological Paras 
(I960) AIR 1960 Afl 895 (V 47), Ram 
Prakash v. Shambhu Dayal 13 

(1954) AIR 1954 Bom 100 (V 41) = 

ILR (1953) Bom 969, Dhondi v. 

Dadoo 14 

(1953) AIR 1953 SC 153 (V 40) = 

1953 SCR 930, Bejoy Gopal v. 

Pratul Chandra ‘ l3 

(1935) AIR 1935 Mad 268 (V 22) = 

. 40 Mad LW 810, Narasayya v. 

Veerayya iS 

(1927) AIR 1927 PC 102 (V 14) = 

54 Ind App 178, Dhannamal v. 

Moti Sagar iS 

(1919) AIR 1919 PC 60 (V 6) = 

46 Ind App 197, Satgur Prasad v. 

Raj Kishore Lai iS 


J. N. Chandiukar, for Petitioner; V. R. 
Manohar, for Respondent No. 1. 

ORDER : This is a landlord’s petition 
imder Article 227 of the Constitution. Daya- 
ram, respondent No. 1, filed an application 
on 21-5-1963 before the Agricultural Lands 
Tribunal requesting tiiat he shoidd be 
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Authority under Section 6(l)(b) of the 
Bengal Municipal Act, 1932. 

6. In my view,- however, the conten- 
tion raised by the learned Advocate for 
the petitioners appears to be sound and 
must prevail. Both the Bengal Municipal 
Act and the Howrah Municipal Act are 
, enactments of the same legislature, which 
^ undoubtedly is competent to legislate 
on the subjects included in the two enact- 
ments. The provision in one statute can- 
not be ignored in order to give effect to 
the provision in the other. Section 6 of 
the Bengal Municipal Act requires the 
State Government to issue a notification if 
it wants to do any of the various things 
set out in sub-section (1) of the said sec- 
tion. The matter, however, does not stand 
there. Section 7 gives to any inhabitant of 
the town or local area, or any rate payer 
of the Municipality or Mumcipalities in 
respect of which a notification has been 
published xmder Section 6, a right to file 
an objection within three months from 
the date of publication of the notification, 
and the State Government is required to 
take such objection into consideration. 
The provisions requiring the State Govern- 
ment to take the objection into consi- 
deration are mandatory in nature. If any 
inhabitant of the town or local area or 
any rate payer of the Municipality has 
been given a statutory right to file ob- 
jection and the mandate of the legisla- 
ture is that the State Government should 
consider such objection, it cannot, in my 
view, be said that this mandate of the 
legislature can be ignored or over-looked 
because the Howrak Municipal Act has 
included the areas which were previously 
within the Bally Municipality and the 
Howrah Municipality into one area and 
incorporated this area into Howrah Muni- 
cipal Corporation. It is true that under 
the Howrah 'Municipal Act no provision 
has been made with regard to the notifi- 
cation required to be published under 
Section 6 of the Bengal Mimicipal Act, 
but that omission in the latter statute 
does not make a provision in Sections 6 
and 7 of the earlier statute, namely, the 
Bengal Municipal Act, ineffective and 
inoperative. The provisions in Sections 6 
and 7 of the Bengal Municipal Act have 
created rights and imposed obligations 
which are mandatory in natiure and it 
cannot be said that these provisions 
can be ignored, overlooked or not 
complied with because in the latter 
Act, the legislature has chosen to incor- 
porate two different areas of the Munici- 
palities into one Municipal Corporation. 

7. The doctrine of implied repeal in 
the rule of construction of statutory pro- 
wlsions which are repugnant to each other 
caimot be invoked in construing the pro- 
visions of the Bengal Municipal Act and 
the Howrah Municipal Act, as there is no 
1970 Cal./9 IV G— 23 


repugnancy in the provisions of the two 
statutes. Section 6Cl)(b) of the Bengal 
Municipal Act requires the State Govern- 
ment to publish a notification declaring 
its intention to withdraw a Municipality 
from the operation of the Bengal Muni- 
cipal Act. Section 7 of the same Act con- 
fers upon various classes of persons a 
right to file objections and imposes an 
obligation upon the State Government to 
consider such objections. These provisions 
are not inconsistent with any of the pro- 
visions in the Howrah Municipality Act. 
But even the doctrine of implied repeal 
does not allow the revocation or altera- 
tion of a statute by construction when 
the words may be capable of proper ope- 
ration without it, (see Maxwell 9th Ed. 
p. 163). It is only where the coexistence 
of two sets of provisions in two statutes 
would be destructive of the object for 
which the latter was passed that the ear- 
lier would stand repealed by the latter, 
(see Maxwell 9th Ed. p. 171). But in this 
case the provisions in the Bengal Muni- 
cipal Act regarding publication of the 
notification xmder Section 6(1) and the 
filing of objections under Section 7 is not 
destructive of the purpose of the latter 
Act namely the Howrah Municipal Act, 
which is the creation of a Municipal Cor- 
poration of Howrah, including therein the 
areas previously included in what were 
known as the Municipality of Howrah 
and the Municipality of BaUy. I set out 
below’ the statement of the law on the 
doctrine of implied repeal in Craies on 
Statute Law 5th Ed. p. 338; 

"Before coming to the conclusion that 
there is a repeal by implication the Court 
must be satisfied that the two enactments 
are so inconsistent or repugnant that they 
cannot stand together before they can, 
from the language of the later, imply the 
repeal of an express prior enactment i. e, 
tlie repeal must, if not express, flow from 
necessary implication.” 

8. In this case, in my view, there is 
no inconsistency or repugnancy at all. All 
that has happened is a failure or omission 
on the part of the State Government to 
issue the notification prescribed by Sec- 
tion 6(1) of the Bengal Municipal Act, in 
consequence whereof the inhabitants and 
rate payers of the Bally Mtmicipality 
have been deprived of the statutory right 
to file their objections. It is therefore 
dear to me that there is no repugnancy or 
inconsistency between the provisions of 
the two statutes. 

9. Regarding the contentions raised 
on behalf of the respondents that by rea- 
son of the opeartion of Section 8 of the 
Howrah Municipal Act all laws, appli- 
cable to what was previously knowm as 
'the Howrah Municipality and the Bally 
Munidpality’ stand repealed, I must at 
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once point put that what was repealed 
was "all laws relating to matters pro- 
vided for in this Act”. That being so, if 
there were any laws which were in force 
in the two Municipalities of Howrah and 
Bally covering subjects which were 
covered by the Howrah Municipal Act, 
then such laws as were in force in the 
Mimicipalities of Howrah and Bally 
should stand repealed. It is to be noted 
that in the Howrah Municipal Act there 
is no provision similar to matters dealt 
with in Section 6 of the Bengal Munici- 
pal Act. Section 6 of that Act is in Part 
II Chapter II which is headed "The crea- 
tion of Mimicipalities”. There is no cor- 
responding subject dealt with in the 
Howrah Municipal Act, and therefore. 
Section 8 of the Howrah Municipal Act 
cannot have the effect of repealing Sec- 
tion 6 of the Bengal Municipal Act. 

10. It was next contended on behalf 
of the respondents that under Section 6 
(l)(b) of the Bengal Municipal Act "the 
State Government may, by notification 
and by such other means as it may deter- 
mine” declare its intention to do any of 
the Acts specified thereunder. With 
regard to this provision, it was argued 
in the first place that it was in the dis- 
cretion of the State Government to pub- 
lish a notification and it was not manda- 
tory that such notification should be pub- 
lished by the State Government. The 
word "may” it was submitted, made it 
plain that the State Government was not 
bound to issue a notification. I cannot 
accept tliis contention. The scheme of 
the sections in Chapter H and Part II of 
the Bengal Municipal Act make it abun- 
dantly clear that the word "may” is not 
only directory but mandatory in nature 
and if the State Government wants to 
do any of the things set out in Section 6 
(l)(b) of the Act a notification as men- 
tioned above must be published. 

IL It was next argued that the dec- 
laration of intention of State Government 
may be either by notification or by such 
other "means” as it may determine. It 
was submitted that the enactment of the 
Howrah Municipal Act by the State legis- 
lature W'as a "means” of declaration of in- 
tention of the State Government, and 
therefore, publication of notification was 
not necessary. This contention also must 
be rejected because S. 6(1) requires tbat the 
State Government may by a notification 
"and" by such other means as it may 
determine, do any of the acts specified 
thereunder. A notification therefore must 
be published as prescribed by the section, 
and in addition to the notification the 
State Government may adopt other means 
for declaring its intention. 

12. In my view it was not competent 
for the State Government to withdraw 


the areas from what was previously 
known as the Bally Municipality without 
first publishing the necessary notification 
under Section 6(l)(b) of the Act, and to 
include such areas into areas previoudy 
known as the Howrah Municipality even 
though the latter Act, namely ^e Howrah 
Municipal Act, has authorised the inclu- 
sion of areas in what was previously 
known as the Bally Municipality within 
the_ Howrah Municipal Corporation, This 
position becomes clear on a reference to 
"The Chundemagore Municipal Act, 
1955.” In schedule I to the said Act are 
set out the modifications • of the Bengal 
Municipal Act, and by clause (4) of the 
schedule Sections 6 to 14 of the Bengal 
Municipal Act have been directed to be 
omitted. 


13. Again in Section 594 of the Cal- 
cutta Municipal Act, 1951. it is provided 
that the State Government may by noti- 
fication in the official Gazette dedare 
that the area comprised within the Muni- 
cipality of ToUygunge shall be induded 
within Calcutta and shall be administer- 
ed under the Calcutta Munidpal Act. In 
clause (a) of Section 595 of the said Act 
it is provided that the Bengal Munidpal 
Act 1932 shall be deemed to he repealed, 
in the areas comprised within the Muni- 
cipality of ToUygunge upon publication 
of the notification under Section 594. 
These provisions in tiie Chundemagore 
Munidpal Act and the Calcutta Munici- 
pal Act make it dear that the require- 
ments of notification under Section 6(l)(b) 
of the Bengal Munidpal Act are to be 
complied with before any area induded 
within the Munidpality is withdrawn and 
incorporated in another Munidpality or 
in a Munidpal Corporation. 


14. The learned Advocate General ap- 
pearing for the State of West Bengal sub- 
mitted further that siace the legislature 
which is competent to enact the Howrah 
Munidpal Act has provided for indusion 
of the Bally Munidpality into the area 
now indudra in the Howrah Munidpal 
Corporation, such inclusion cannot be 
challenged merely because of non-com- 
pliance with the requirements of Section 
6(l)(b) of the Bengal Munidpal Act. In 
my view, however, in the absence of any 
provisions in the Howrah Munidpal Act 
to that effect, before the Bally Munid- 
pality can be withdrawn from the opera- 
tion of the Bengal Munidpal Act a noti- 
fication under Section 6(l)fb) declaring 
the State Government’s intention to with- 
diaw the Munidpality from the operation 
of the Act has to be published. There is 
nothing in the Howrah Munidpal Act 
which dispenses with the compliance with 
the provisions of Bengal Munidpal Act 
and unless there is dear statutory provi- 
sion dispensing with the fulfilment of the 
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compliance with the requirements of the 
Statute, it is not open to a party to con- 
tend that the State Government is at 
liberty to ' dispense with the compliance 
[with the provisions of the Statute. 

15, For the reasons mentioned above, 
this Rule is made absolute. There will 
be no order for costs. 

16. As prayed for by the learned 
Advocate-General let there be stay of the 
operation of the order passed to-day for 
six weeto from date. 

Order accordingly. 


AIR 1970 CALCUTTA 131 {V 57 C 20) 

, D. BASU. J. 

Kshetra Mohan Nath. Petitioner v. 
District Controller of Stores, E, Ely. 
Halishahar and others. Respondents. 

C. E. No. 1174 (W) of ■ 1965, D/- 17-7- 
1969. 

(A) Constitution of India, Art, 245 — 
Delegation by delegatee — Power to call 
for statement of assets from railway em- 
ployee — General Mans^er is competent 
to further delegate his power as he is a 
‘'Government” in respect of non-gazetted 
staff within the meaning of R. 2 (i) of 
Railway Service (Conduct) Rules. 

In view of the fact that the word 'Gov- 
ernment’ has been defined in R. 2 (i) of 
the Railway Services (Conduct) Rules 
1956 as meaning the 'General Manager* in 
respect of non-Gazetted staff, the General 
Manager, as 'the Government’ can autho- 
rise the Controller to exercise his power. 
It cannot be contended that under R. 15 
(4) the Government haying empowered 
the General Manager to caU for the state- 
ment of assets of the employee, the 
latter cannot further delegate his dele- 
gated power, according to the maxim dele- 
gatus non potest delegare. (Paras 7. 8) 

(B) Constitution of India, Arts. 311 and 
226 — Departmental proceedings — 
Natural justice — Applicability. 

It is an elementary principle of natural 
justice that a person who is required to 
answer a charge must know not only the 
accusation but also the testimony by which 
the accusation is supported. As a general 
rule, therefore, the delinquent should not 
be interrogated before some witness or 
witnesses are examined in support of the 
charge. The reason is that, in order to 
be consonant with natural justice, a dis- 
ciplinary inqu^ should not be in the 
nature of an inquisition. AIR 1968 SC 
266 & AIR 1963 SC 1719 & (1964) 3 SCR 
652, ReL on, (Para 12) 

To the above general rule, an exception 
has been engrafted, namely, where an in- 
terrogation of the delinquent at the be- 
ginning of the inquir y may be to his ad- 
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v^tage, by way of explaining an admis- 
aon made by him or when the accusation 
is based on matters of record. The ex- 
ception is based on the principle that the 
rules of natural justice do not prevent 
the dehnquent being interrogated where 
the evidence in support of the charge is 
already known to him or where such in- 
teiTogation would be beneficial to him,* 
it is only inquisition which is prohibited. 
AIR 1968 SC 236, ReL on. 

(Para 13) 

Railway Establishment Code does not 
lay down anything contrary to the fore- 
going principle. It only lays down the 
sequence of the stages at an inquiry and 
does not lay down that witnesses must be 
examined in support of the charge even 
where no such evidence was necessary, 

(Para 14) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 236 (V 55) = 

1968-1 SCR 307. Firestone Tyre & 
Rubber Co. v. Workmen 13 

(1968) AIR 1968 SC 266 (V55)=1968-I 
SCR 251. Central Bank of India 
V. Karunamoy 13 

(1964) 1964-3 SCR 652=1963-7 Fac 
LR 269, Associated Cement Co. v. 
Workmen 13 

(1963) AIR 1963 SC 1719 (V 50) = 

1964-1 SCR 293, Meenglass Tea 
Estate V. The Workmen 13 

Noni Coomar Chakrabarty. S. K. Sen 
Gupta and Mrs. K. Banerjee, for Peti- 
tioner; Ajoy Kr. Basu for B. N. Bose, for 
Respondents. 

ORDER: — The petitioner, who entered 
into the service as Khalasi under the Eas- 
tern Railway, was, at the material time, 
working as Clerk. Grade HI. By the let- 
ter at Ann. B., dated the 31st May, 1962, 
the Controller of Stores (Respondent no. 
3) asked the petitioner to submit a com- 
plete statement of his assets, movable 
and immovable by the 15th June, 1962. 
Another letter was issued by respondent 
no. 3 to the same effect on the 28th June, 
1962 (Ann. C), but on the 26th December, 
1962, the charge-sheet at Ann. G was 
issued against the petitioner to show 
cause why he should not be punished for 
‘disobedience of order’ for having failed 
to submit his statement of assets by the 
15th June, 1962, even though he was 
reminded of his obligation by a second 
letter. 

2. In his answer to the charge-sheet 
(Ann. Ef). the petitioner stated, inter alia 
that in course of a proceeding started by 
the Special Police Establishment, the 
statement of assets had been called for 
by them from the petitioner and the peti- 
tioner had submitted to them such state- 
ment. The petitioner had, by his letter 
of 4th July, 1962 (Ann. D) requested the 
Controller to refer to the statement whidi 
the petitioner had filed before the Police. 
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Notwithstanding all this, the Controller 
appointed the Assistant Controller as the 
Inquiry Officer, on the 21st May, 1963. 
The Inquiry Officer submitted his report 
on the 28th October. 1964, finding the 
petitioner guilty (Ann, T.), and, agreeing 
with that finding, the District Controller 
(respondent no, 1) issued the second show 
cause notice at Ann. U, proposing removal 
from service as the tentative punishment. 
In pursuance thereof, the petitioner was 
removed from service by the order of the 
8th December, 1964 at Ann. W. made by 
the District Controller (respondent 1). The 
petitioner’s appeal to the Controller (res- 
pondent 3) filed on the 23rd December, 
1964, not having been disposed of in a 
year, the petitioner moved this Court on 
the 2lst December, 1965 and obtained this 
Rule, challenging the validity of the 
charge-sheet, show cause notice and the 
removal order. 

3. The petition is opposed hy a Joint 
affidavit on behalf of respondents 1-3, by 
the Assistant Controller, respondent 2. 

4. I. Before going into the points rais- 
ed by the petitioner, it is to be noted at 
the outset that the appeal referred to in 
the petition has since been rejected on 
the 27th December, 1965. by the Deputy 
Controller, who is stated in the appellate 
order as the proper authority. Since this 
is subsequent to the Rule, the petitioner 
has not amended the petition to challenge 
its validity, but has nevertheless urged 
that his appeal has not been disposed of 
by the proper authority. The District 
Controller is, admittedly, the punishing 
authority of the petitioner. In para 23 
of the counter affidavit, it was categori- 
cally stated that the appellate authority 
from orders of the District Controller is 
the Deputy Controller and not the Con- 
troller, Nothing has been said in reply 
or at the hearing to show that this is not 
correct. Hence, it cannot be said that ap- 
pellate order was without jurisdiction. 
But since the disposal of the appeal took 
place after the issue of the Rule, the peti- 
tioner is entitled to challenge the validity 
of the disciplinary proceedings culminat- 
ing in the removal, regardless of the order 
at Ann. Ill of the couiiter-affidavit. 

5. n. Since the charge was one of viola- 
tion of orders of a competent authority to 
submit a statement of assets, at the hearing 
the petitioner first seeks.. '.to cut at the 
root by urging that it was the General 
Manager and not the Controller who was 
competent' to ask for such a statement 
and that accordingly, the order on the 
basis of which the disciplinary proceeding 
was fmmded wasNwtitouLjixrisdiction. 

G. Mr. Chakravarty, appearing on 
behalf of the petitioner, relies on B. 15 
(4) of the Railway Service (Conduct) 
Buies, 1956, which says — < 


"(4) The' Government or any authority 
empowered by it in this behalf may, at 
any time, by general or special order, 
require a railway servant to submit, with- 
in a period specified in the order, a full 
and complete statement of such movable 
or immovable property held or acquired 
by him or by any member of his family 
as may be specified in the order.” 

7. The case of the respondent is that 
the Government has, in exercise of the 
above rule, empowered the General 
Manager to call for the statement and that 
the latter, in his turn, has delegated his 
power to the Controller, by a circular of 
4th Jime, 1957, which has been produced 
before me. The petitioner questions the 
validity of the second delegation, made by 
the General Manager on the groimd that 
it is only the Government or any other 
person authorised by the Government, 
W'hich can make an order calling for such 
statement; the authority empowered by 
the Government cannot further delegate 
his delegated power, according to the 
maxim 'delegatus non potest delegare.' 

8. This contention cannot, however, 
succeed in view of the fact that the word 
'Government’ itself has been defined in 
R. 2(i) of these rules as meaning the 
'General Manager’, in respect of non- 
Gazetted stafi; if so, there has been noth- 
ing wrong in the General Manager, as 
'the Government’, to authorise the Con- 
troller to exercise his power by the Cir- 
cular produced by the respondents. This 
plea is accordingly rejected. 

9. in. The next point taken on behalf 
of the petitioner is that, in contravention 
of R. 1712 of the Railway Establishment 
Code, Vol. I, the petitioner was interro- 
gated by the Inquiry Officer, at the out- 
set, without taking any evidence in sup- 
port of the charge. The averments in this 
behalf in para 19 of the petition are cor- 
roborated by the copy . of the first day’s 
proceeding at Ann. M, namely, that after 
the Inquiiy Officer read over the charge 
to the petitioner, he put questions to the 
latter as to why he did not submit the 
statement of assets asked for from him. 
The petitioner said' that he had notWng 
to add to what he had stated in his 
written explanation. 

10. The language of R. 1712(1), indeed 
suggests that the normal procedure at the 
inquiry is that after reading over the 
charge, the e'vidence in support there- 
of, in so far as 'the charge is not admit- 
ted. shall be recorded before the delin- 
quent may be called upon to adduce evi- 
ence in his defence. 

11. The plea in para 15 of the counter- 
affidavit is that from the papers on the 
record, including the petitioner’s corres- 
pondence, it was evident that statement 
was called for by the Controller but the 
petitioner did not comply with his demand 
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and that accordingly, no further evidence 
V7as necessary to establish the charge of 
disobedience to that order and that the 
only point for the Inquiry Officer was to 
ascertain from the petitioner if he had any 
valid excuse for not ohe 3 dng the order; it 
v/as for this reason that the Inquiry Offi- 
cer interrogated the Petitioner to that 
effect at the beginning. 

12. Though there are no reported 
Supreme Court decisions relating to disci- 
plinary proceedings against Government 
servants on this point, the matter has been 
dealt with in several cases relating to 
disciplinary proceedings against indus- 
trial employees, where the question of 
natxural justice arose, 

13. The general prindples laid down 
in these cases, relating to natural justice, 
will not be out of place in imderstanding 
the import of B. 1712 (1) of the Code. 
These are : — 

(i) It is an elementary principle of 
natural justice that a person who is re- 
quired to answer a charge must know not 
only the accusation but also the testimony 
by v/hich the accusation is supported. 
As a general rule, therefore, the delin- 
quent should not be interrogated before 
some witness or witnesses are examined 
in support of the charge (Meenglass Tea 
Estate V. The Workmen, AIR 1963 SC 
1719 fl720); Associated Cement Co. v. 
Workmen, (1964) 3 SCR 652 (661)). The 
reason is that, in order to be consonant 
with natural justice, a disciplinary in- 
quiry should not be in the nature of an 
inqinsition. Central Bank of India v. 
Karunamoy, AIR 1968 SC 266 (271). 

(ii) To the above general rule, an ex- 
ception has been engrafted, namely, 
where an interrogation of the delinquent 
at the beginning of the inquiry may be 
to his advantage, by way of explaining 
an admission made by him or the accusa- 
tion is based on matters of record (AIR 
1968 SC 266, ibid; Firestone TVre 
Rubber Co. v. Workmen, AIR 1968 SC 
236). The exception is based on the prin- 
ciple that the rules of natural justice do 
not prevent the delinquent being interro- 
gated where the evidence in support of 
the charge is already known to him or 
where such interrogation would be bene- 
ficial to him; it is only 'inquisition’ which 
is prohibited. 

14, In the nature of the charge against 
the deh'nquent in this case, therefore, 
there was nothing wrong in asking the 
petitioner why he did not comply with 
the order of the Controller, when the 
materials on the record shov/ed that there 
v/as an order and that the petitioner did 
not comply with it. His plea was that 
the order was without jinisdiction and 
that he was not bound to comply with it. 
R. 1712(1) of the Code does notLaydowm 
anything contrary to the foregoing 


prindple. It only la^ down the sequence 
of the stages at an inquiry and does not 
lay down that witnesses must be examin- 
ed in support of the charge even where 
no such evidence was necessary. In the 
circumstances of the case, therefore, I 
hold that the rule relied upon by the 
petitioner has not been violated and also 
that there has been no contravention of 
the requirements of natural justice, 

15. IV- In para 20 of the petition, the 
complaint is made that at the second sit- 
ting of the inquiry on the 10th April, 
1964, the defence helper of the petitioner, 
Sri Monoj Boss, could not attend because 
he was not spared by the Railway Admin- 
istration and the Inquiry Officer also did 
not grant the petitioner’s prayer for ad- 
journment on that grormd. In para 16 of 
the counter-affidavit, it is contended, with 
reference to Annexure II thereto that the 
said defence helper was indeed spared 
by the respondents but that he did not 
turn up on the date in question for pri- 
vate reasons, namely, that he had to at- 
tend trade union or like meetings. 

16. Under Rule 1712(2) it has been 
held by this Comt that the defence helper 
being a Railway servant, the respondents 
must take all reasonable steps for enabl- 
ing him to appear so that the provision 
in Rule 1712(2) may not be rendered 
nugatory. The obligation of the Railway, 
however, ends as soon as the officer in 
question is spared from his duties for the 
purpose. They cannot be held responsi- 
ble if the defence helper does not attend 
for any reason of his own- The petitioner 
has not been able to establish, in the in- 
stant case, that the respondents did not 
spare the defence-helper- Hence, the 
petitioner cannot complain of any viola- 
tion of the Ride referred to. 

17. As to the petitioner’s request for 
adjournment, the respondents contend 
that adjournments had been sought for 
and granted to the petitioner on two pre- 
vious occasions (Annexure I) and on one 
of those occasions (I) the ground stated 
by the petitioner was that the said defence 
helper had to attend a meeting of the 
Railwaymen’s Federation. If, in these 
circumstances, the Inquiry Officer refused 
to allow adjournment on the third occa- 
sion, though the defence-helper had been 
spared, it cannot be held that such re- 
fusal was arbitrary. 

18. This point must also be rejected, 
accordingly. 

19. V. The next point urged on behalf 
of the petitioner is that the report of the 
Special Police Establishment (if any) 
v/hich was called for by the petitioner's 
letter dated the 9th January, 1964 (An- 
nexure L) was not shown to him. The 
plea in para 19 of the counter-affidavit is 
that there v/as no such report and. second- 
ly, that the instant charge was indepen- 
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dent of any other proceeding held against 
the petitioner. This plea of the respon- 
dents .must be upheld. The present 
charge was one of disobedience to the 
order to submit statement of assets. That 
offence had nothing to do with any ad- 
verse report of the Special Police against 
the petitioner, even if any such report 
had been received. For the same reason, 
the non-examination of the officer in 
charge of such proceeding by the Police 
by the prosecution caused no irregularity 
or prejudice in the present disciplinary 
proceeding against the petitioner. One 
of the pleas raised by the petitioner for 
non-submission of the return as asked for 
by the Controller was that he had already 
submitted such return to the Police 
(para 10 of the Petition). This is, however, 
no excuse for non-submission of return 
as asked for under the Railway EstabHshr 
ment Codev 

20. The present plea must also faiL 

21. VL One of the points raised by 
the petitioner is that he had previously 
submitted a return of his assets at the 
verbal order of Mr. Sambully, the District 
Controller and that if the latter had been 
examined, as requested by the petitioner 
he would have proved this fact It is to 
be noted that the District- Controller had 
no jurisdiction, under the Rule, read with 
the Circular, to ask for such a statement 
The petitioner’s story on this point seems 
to have been an afterthought and, in the 
circumstances, it cannot be said that the 
petitioner has been prejudiced in any way 
b.y the non-examination of Mr. Sambully, 
As I have said in another case, if a Cri- 
minal Court has the power to withhold 
examination of a witness who does not 
appear to the Court to be relevant to the 
charge, an Inquiry Officer at a disciplin- 
ary proceeding cannot lack that power 
and Rule 1712 does not lay down any- 
thing to the contrary. 

22. Vn. The most important point 
raised on behalf of the petitioner was 
that the Inquiry Officer was a witness 
against the petitioner in a Civil suit in- 
stituted by the petitioner against the res- 
pondents in the matter of stoppage of his 
increment which was pending at the 
Baraset Court at the time of the instant 
proceedings. This objection was, how- 
ever. rejected by the Inquiry Officer on 
the ground that the Civil suit at the 
Baraset Court related to an issue different 
from that involved in the instant charge 
(Annexure N). It has been rightly argued 
by Mr. Basu on behalf of the Railway 
that the petitioner has not shown that the 
Inquiry Officer had any personal grudge 
against the petitioner; if he had deposed 
against the petitioner in an official capa- 
dty regarding another matter, it cannot' 
be said that the Inquiry Officer had any 
bias against the petitioner at the present 


Collector, Customs (B. C. Mitra J.) A. LB. 

inquiry for non-compliance with the 
order for submitting return of assets, 
which was to be established by document- 
ary evidence. The deposition of the 
Inquiry Officer 'at that suit has also not 
been produced before me. Nor is any 
actual malice shown by the Inquiry Report 
where the Inquiry Officer did not go out 
of his way in suggesting any particular 
punishment. 

23. It cannot, therefore, be held that 
the petitioner was in any way prejudiced 
by any bias on the part of the Inquiry 
Officer. 

24. All points having failed, this Rule 
must be discharged. But I make no order 
as to costs. 

Rule discharged. 
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Sheikh Mohammed Sayeed, Petitioner 
V, Assistant Collector of Customs for Pre- 
ventive (I) and others, Respondents. 

Matters Nos. 332 and 359 of 1966, D/- 
5-6-1969, 

(A) Customs Act (1962), Ss. 124, 110 (2) 
Proviso — Order of extension of period 
under proviso to S. 110(2) — Notice and 
an opportunity of being heard to party 
whose goods have been seized not requir- 
ed — Sufficiency of cause is merely sub- 
jective satisfaction of Collector — Unless 
Order is in violation of provision in sta- 
tute there can be no judicial review of 
such order — • (Constitution of India, Art. 
226). 

There Is nothing in the Customs Act 
which requires the Collector of Customs 
while making an order of extension under 
S. 110 (2) to act judicially or quasi-judi- 
cially and have a judicial approadi so 
that he must give notice to the pa^ 
Whose goods have been seized and give 
an opportunity of being heard to such a 
party. The order of extension contem- 
plated by the proviso to S. 110(2) is to 
be made where a notice under S. 124 
could not be served within the initial 
period of six months. The cause that can 
be shown for an order of extension is that 
inquiries from particular persons or at 
PaiUcular places could not be completed 
within the specified period for one reason 
or another. To give notice to the party 
against whom the investigation is to be 
made, that inquiries have yet to be made 
from particular persons at particular 
places, will not only be contrary to the 
scheme of the Act but will be against 
public interest. The phrase 'on suffi- 
cient cause being shown’ in the proviso to 
S, 110(2) merely postulates a subjective 
satisfactio n of the C ollector of Custonas 

GM/HM/D25/69/CWM/D 
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and it is satisfaction of the Collector of 
Customs that provides the ground and 
Justification for an order extending the 
time to complete the inquiry. Objections 
that notice to show cause or opportunity 
of being heard was not given, cannot pro- 
vide any grounds for challenging the lega- 
lity or validity of an order of the Collector 
e^rtending the time under S. 110 (2). The 
satisfaction of the Collector on the ques- 
tion of sufficiency of cause is not justi- 
ciable and there can be no judicial review 
of an order of extension duly made, un- 
less such an order is made In violation of 
the provisions in the statute after expiry 
of six months fixed by the statute or ex- 
piry of the period of extension. Case law 
discussed. (Paras 18, 19, 20, 42, 43) 

(B) Customs Act (1962), Ss. 2(25), 110 

(1), 111 (d), 130 — Goods, meant for 

home consumption, cleared upon payment 
of Customs Duty on basis of forged Ucence 

— Goods so imported cannot be treated 
to be lawfully imported goods witbin S. 2 
(25) — Liable to be seized under S. 110(1) 

— S. 130 not applicable. 

The import of goods on a licence. In the 
case of goods the import of which is pro- 
hibited, must be confined to imports made 
on a licence lawfully obtained. If import 
licence, on the basis of which goods 
meant for home consumption are cleared 
upon payment of Customs Duty, is forged 
it is no licence at aU and any import can- 
not be valid import under the Act. Goods 
so imported cannot therefore, be treated 
to be lawfully 'imported goods’ within 
the definition of that term in S. 2(25). The 
goods must be held to have been brought 
contrary to a prohibition imposed by law 
as contemplated by S. 111(d) and such 
goods though cleared upon payment of 
duty are liable to confiscation and power 
to seize under S. 110(1) can be invoked 
by Customs authorities. In such case it 
cannot be said that the goods were relea^ 
ed by Customs authorities and that their 
decision to release being conclusive such 
decision can be revised only by the Cen- 
tral Board of Revenue under Section 130. 
AIR 1960 SC 415, ReUed on. 

(Paras 32, 36) 

(C) Customs Act (1962), S, 110 (2), 
Proviso and S. 124 — Goods seized from 
business premises and residence of a per- 
son — Period to issue sbow cause notice 
under S. 124 extended by order of Col- 
lector of Customs in exercise of power 
under proviso to S. 110(2) — Person, chal- 
lenging the validity of that order, obtain- 
ing from Court Rule nisi and order of 
injunction restraining the customs autho- 
rities from talcing any steps — After ex- 
pirj' of extended period, by consent of 
parties interim order modified so as to 
enable the Customs authorities to serve 
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show cause notice — • Show cause notices 
under S. 124 subsequently served — Vali- 
dity of show cause notice challenged on 
ground that it was issued beyond the ex- 
tended period and not witbin period pre- 
scribed by Statute — Held, show cause 
notices issued under S, 124 were valid — • 
Time for issue of show cause notice laps- 
ed because of the order of injunction and 
this injunction was obtained by petitioner 
and it was not open to him to plead lapse 
of time as the ground of invalidity of 
show cause notices. (Paras 37, 39) 

Cases Eeferred: Chronological Paras 

(1969) AIR 1969 SC 707 (V 56) = 

1969-1 see 325, Rohtas Industries 
Ltd. V. S. D. Agarwal 26 

(1969) 1969-1 see 308 (SC), Purtab- 
pore Co. Ltd. v. Cane Commis- 
sioner of Bihar 27 

(1969) 73 Cal WN 340, Bibhuti 
Bhusan Bagh v. L J. Rao 13, 14, 33 
(1968) AIR 1968 SC 240 fV 55) = 

1968-1 SCR 355. M. Gopal Krishna 
Naidu V. State of Madhya Pradesh 24 
(1968) AIR 1968 Cal 28 (V 55) = 

1968 Cri LJ 33, Charan Das 
Malhotra v. Asst. Collector of Cus- 
toms and Supdt. Preventive Ser- 
vicB 12 33 

(1968) AIR 1968 Mys 89 (V 55) = 6 
Law Rep. 855, Ganesh Mull 
Channilal v. Collector of Central 
Excise and Asst. Collector. 
Bangalore 34 

(1967) AIR 1967 SC 295 (V 54) = 

1966 Supp SCR 311, Barium 

Chemicals Ltd. v. Company Law 
Board 22, 26 

(1967) AIR 1967 SC 1269 (V 54) = 

1967-2 SCR 625, State of Orissa 
V. Dr. (Miss) Binapani Dei 2I 

(1967) AIR 1967 SC 1298 (V 54) = 

1967 Cri LJ 1194, R. S. Sethi 

Gopi Kisan v. R. N. Sen 35 

(1967) AIR 1967 Bom 138 (V 54) = 

1967 Cri LJ 715, Vasantlal v. 

Union of India 34 

(1967) 1967 1 AH ER 226=1967-2 
WLR 962. In re. H. K. (An Infant) 28 
(1967) 1967-2 All ER 770 = (1967) 3 
WLR 348, R. V. Criminal Injuries 
Compensation Board; Ex Parte 
Lain 29 

(1966) 70 Cal WN 349, NathmaU 
Jalan v. Additional Collector of 
Customs E7 

(1965) AIR 1965 SC 1767 (V 52) = 

1965-3 SCR 218, Bhagwan v. Ram 
Chand 23 

(1962) AIR 1962 SC 316 fV 49) = 

1962 (1) Cri LJ 364, Collector of 
Customs, Madras v. N. Sampathu 
Chetty IS 

(1962) AIR 1962 SC 1559 fV 49) = 

65 Bom LR 281, Pukhraj v, D. R. 

Kohli 16, 18 
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(1961) AIR 1961 SC 372 (V 48) = 

1961 (2) SCR 241, Calcutta Dis- 
coimt Co., Ltd. V. Income Tax OflS- 
cer Companies District I Calcutta 25 
{I960) AIR 1960 SC 415 (V 47)=. 

(1960) 2 SCR 403, Fedco (P) Ltd, 

V. S. N. Bilgrami 36 

(1960) 1960-11 STC 589 (Cal), 

Director of Supplies and Disposals, 
Calcutta V. Member, Board of 
Revenue,- Govt, of West Bengal 13 
fl959) AIR 1959 Cal 219 (V 46). 
Nripendra N. Majumdar v. N. M. 
Bardhan 13 

(1957) AIR 1957 SC 877 (V 44) =i 
1958 SCA 13, Babulal Amthalal 
V. Collector of Customs, Calcutta 

16. 18 

(1950) AIR 1950 SC 222 (V 37) = 

1950 SCR 621, Province of Bom- 
bay V. Khushaldas S. Advani 43 

(1950) 1950-1 AH ER 737 = 1950 AC 
361, Jacobs v. London County 
Council 33 

(1918) 1918 AC 557, De Vertuil 
V. Knaggs 30 

ORDER: — This is an application for 
appropriate writs and orders directing the 
respondents to recall and cancel the 
seizure of the petitioner’s goods and also 
an order dated December 5, 1965, autho- 
rising detention of the petitioner’s goods 
and from giving any effect to the said 
order. There is a further prayer for a 
writ in the nature of mandamus directing 
the respondents to release and return to 
the petitioner the goods, books, papers 
and documents seized by the Customs 
authorities and a further writ restraining 
the respondents from starting any pro- 
ceedings on the basis of the seizure and 
also detention of the goods. 

2. The petitioner is the sole proprietor 

of a firm kno-wn as Anglo-Swiss Watch 
Company. On December 1, December 2, 
December 3 and December 5, 1965 

the Customs authorities • conducted 
searches at the petitioner’s business 
premises and also in the show-room, 
factory and residence of the . petitioner 
and seized various goods and documents. 
Thereafter the Customs Officers made in- 
quiries and investigations regarding the 
violation by the petitioner of the Import 
and Export Control Act, 1947, the-:,Sea 
Customs Act, 1878 and the Customs Act, 
1962. It is alleged that with, regard to the 
import of parts of Watches, Clocks and 
Time-pieces, show cause notices under the 
Customs Act, 1962,- could not be served 
upon the petitioner within the prescribed 
period of six months from the date of 
the seizure as’fequired by Section 110 (2) 
of the Customs Act, 1962. 

3. On December 5. 1965, an order 
was made by the Customs authorities 
under tiie proviso to Section 110 (1) of 
the Customs Act, 1962, whereby the 
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petitioner was directed not to remove, 
part with or otherwise deal with the 
goods except with the previous permission 
of the respondents No. 3. With regard to 
this order the petitioner’s case is that 
there was no material on the ba^ of 
which the respondents could have any 
reason to believe that the goods or any of 
them were liable to confiscation imder the 
Act. In the petition there is a challenge to 
the vires of Section 110 of the Customs 
Act, 1962, on the ground that it confers 
upon the Customs Officer an absolute 
arbitraryj tmtrammelled. and tmcontroUed. 
power without laying down any standard 
or principle for guidance, and enables 
a Customs Officer to pick and choose any 
person for the favour of giving premission 
to deal with the goods so detained, and 
for that reason the said provision is 
violative of Article 14 of -the Constitution, 
as it denies equal protection of laws to 
the owner or holder of goods. There is 
also a challenge to the vires of Section 
110 (3) of the Customs Act, 1962, on the 
groimd that it is violative of Articles 14, 

19 (1) (f) and (g) and 31 (1) of the Con- 
stitution. 

4. The seizure of the goods was follow- 
ed by criminal proceedings against the 
petitioner and by an order dated 29th 
Jtme 1966 the petitioner was discharged 
from one' of the said proceedings and by 
another order dated August 26, 1967, the 
petitioner was again discharged in a 
second criminal case in which a pro- 
clamation was issued against the 
petitioner. This proclamation was also 
recalled, 

5. In exerdse of the powers under 

the proviso to section 110 (2) of the Act, 
an order was made whereby the period 
of six months was extended by two 
months with effect from June 1, 1966, 
and this order of extension was com- 
m-unicated to the petitioner by a letter 
dated May 30, 1966. The petitioner’s con- 
tention is that -the said order of exten- 
sion was passed ex parte . and without 
giving the petitioner an opportimity to 
show cause against the said extension and 
■without hearing him. It was also contend- 
ed that it was incumbent on the Customs 
authorities to serve notice on the 
petitioner before making the order of ex- 
tension, and also to give him an 
opportunity of being heard, on the ques- 
tion whether extension of time should be 
granted or not. It is alleged that there 
was no ca-use or suffident cause justify- 
ing extension of time and the order was \ 
passed without jxnisdiction and for that 
reason is null and void, / 

G. On July 7, 1966, the petitioner 

moved this Corurt for a Rule Nisi and also 
for an order of injunction. On that date 
a Ride Nid was issued and also an order 
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of injtmction restraining the Customs 
authorities from taking any steps on the 
basis of or in connection with the order 
of detention whereby the petitioner w^ 
restrained from ' removing, parting with 
or otherwise dealing with the goods 
mentioned in the Schedule to the order. 
The injunction also restrained the 
' Customs authorities from taking any 
'y steps on the basis of or in connection with 
the order of extension of the . period of 
detention by two months as communicat- 
ed by the letter of May 30, 1966, or from 
issuing any notice or initiating any pro- 
ceedings whatsoever against the petitioner. 

7. On May 31, 1966, the six months 
period prescribed by Section 110 of the 
Customs Act, 1962, for issue of a show 
cause notice imder Sec. 124 of the Act 
expired. By a letter dated May 30, 1966, 
the petitioner was informed that the 
Additional Collector of Customs, on suffi- 
cient cause being shown, had extended 
the period by two months with effect 
from June 1, 1966. This extended period 
of two months expired on July 31, 1966, 
but before the expiry of this period how- 
ever the petitioner obtained the Rule 
Kisi and the order of injunction mention- 
ed above. On September 27, 1966, by 
consent of parties an order was made by 
this Corut whereby the interim order 
already passed was modified so as to 
enable the Customs authorities to serve 
show cause notices on the petitioner. The 
order was made without prejudice^ to the 
rights and contentions of the parties and 
it was also ordered that the _ petitioner’s 
contentions regarding the validity of the 
show cause notices was to be dealt with 
by the Court at the hearing of the Rule 
Nisi 

8. Although in the petition the vires 
of Section 110 of the Act and the sub-sec- 
tions thereunder has been challenged on 
the ground of violation of Articles 14, 
19 (1) (f), (g) and 31 (1) of the Constitu- 
tion, . the only question canvassed before 
me. was that the extension of two months 
granted by the Assistant Collector of 
Customs was bad, as the order was made 
without hearing the petitioner, and with- 
out giving him an opporttinity of showing 
cause as to why such an order of exten- 
sion should not be made. It was contend- 
ed that in exercising the power of ex- 
tension imder the proviso to Section 
110 (2) of the Act, the Customs Officer 
was acting quasi-judicially, and he was 
therefore bound to hear the objections of 
the petitioner to such an order of exten- 
sion, before granting the extension. It 
was argued that the statute required the 
Customs Officer in dealing with an 
application for extension imder the pro- 
viso to Section 110 C2) to adopt a judicial 
approach. The statute required, it was 
further argued, that an order for exten- 


sion could be made . on sufficient cause 
being shown, and this requirement of the 
statute, it was submitted, quite plainly 
indicated that the Customs Officer should 
act judicially or at any rate quasi-judi- 
cially, . and for that reason the petitioner 
who would be vitally affected by an ordep 
of extension, should be given an oppor- 
tunity of showing cause against such an 
order, and of being heard with regard to 
the objections that he may have, to sudh 
an order being made. In this case no 
such^ opportunity .was given to the 
petitioner, and the order of extension was 
made without considering the petitioner’s 
objections to such an order. The exten- 
sion order was made, it was submitted, 
in violation of the rules of natural justice, 
and was therefore illegal and should be 
struck down. It was next contended that 
the extension order being bad, the 
petitioner has acquired a vested right to 
the return of the goods and also of the 
books and documents which had been 
seized. The respondents, it was further 
submitted, were not entitled to retain the 
goods any longer and were bound to 
return the same to the petitioner as 
required by the statute. 

9. The argument in substance is that 
a valid order for extension to retain the 
goods beyond the period of six months, 
could be made only upon notice to the 
party whose goods had been seized, and 
after giving him an opportunity of being 
heard, and of making representations 
against such an order of eJrtenMon: and 
if an order was made without hearing 
the party, and without giving him an 
opportunity of making representations 
against the proposed order of extension, 
such an order would be clearly violative 
of the rules of natural justice, as the 
statute required the Customs authorities 
to have a judicial or quasi-judicial 
approach to any request for extension of 
tirne. 

10. The next contention on behalf of 
the petitioner was that even assuming 
that the order of extension was validly 
made, the period of extension expired on 
July 31, 1966, and as no show cause notice 
was se^ed within the extended period, 
the petitioner was entitled to the return 
of the goods, as also of the books and 
documents seized by the Customs autho- 
rities. Several show cause notices dated 
1-10-66, 3-10-66, 15-10-66 and 8-11-66 
were issued and served on the petitioner. 
These notices, it was argued, were clearly 
served beyond the extended time which 
expired on July 31, 1966. Leave to serve 
show cause notices was obtained by the 
petitioner from this Court on September 
27, 1966, on which date by consent of 
parties the order of injunction was modi- 
fied to enable the respondents to serve 
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show cause notices on the petitioner. 
This leave was obtained after expiry of 
the extended period and thereafter the 
show_ cause notices were served as 
mentioned above. It was therefore .sub- 
mitted that as no show cause notice was 
served upon the petitioner within • the 
period prescribed by the statute, the 
respondents were bound to restore the 
goods, books and documents seized, to the 
petitioner and the respondents had no 
authority in law to withhold or retain 
them any longer. 

11. In my view tliere is no merit in 
the contention that the respondents are 
bound to restore to the petitioner all that 
was seized, as the show cause notices 
were served beyond the extended period 
By the order of ad interim injimction 
passed by this Court the respondents 
were restrained from taking any steps in 
connection with the seizure and order of 
detention dated December 5, 1965, and 
also from issuing any notice or initiating 
any proceeding whatsoever against the 
petitioner. Hie respondents were restrain- 
ed from issuing the show cause notices, 
and therefore, even though time was ex- 
tended by two months from June 1, 1966, 
they could not possibly serve a show 
cause notice in violation of the ad interim 
injimction issued by this Court. Having 
regard to fte ad interim injunction, it 
was not open to the respondents to serve 
any show cause notice on the petitioner 
for commencing proceedings which may 
terminate in an order for confiscation of 
the goods under Section 111 and an order 
imposing penalty under Section 112 of the 
Act. This is precisely what the 
petitioner apprehended, and it was 
on his prayer that the order of injunction 
was made restraining the respondents 
from taking any steps whatsoever in con- 
nection with the search and seizure of fte 
goods. The order of injunction was wide 
and comprehensive in its terms, and having 
obtained this order it is not open to the 
petitioner now to contend that the show 
cause notices were not served upon him 
within the period prescribed by the statute 
I shall revert to this question later in the 
judgment 

12. In support of the contentions men- 
tioned above Mr. A. K. Sen learned 
counsel for the petitioner relied upon a 
Bench decision of this Court. Charan Das 
Malhotra v. Assistant Collector of Customs 
and Superintendent Preventive Service, 
AIR 1968 Cal 28. In that case also the 
appellant carried on the business of a 
watch dealer and a search was conducted 
at his place of business. Several watches 
of foreign make were seized on March 
19, 1963, and a show cause notice was 
issued on March 6, 1964. Between the 
dates of the seizure and the issue of the 


show cause notice, two extensions were 
granted under the proviso to Section 
110 (2) of the Act The first extension 
was granted on September 19, 1963, for 
four months and a second extension for 
tv’-o months was granted extending the 
time till March 17, 1964. The first exten- 
sion for four months granted on 
September 19, 1963, expired on January 
19, 1964. The second extension of two 
months, however, was granted after 
expiry of the first extension on January 
19, 1964. as the order of second extension 
of two months was made on February 20, 
1964. The show cause notice under Sec- 
tion 124 of the Act in that case was given 
on March 6, 1964. Admittedly therefore 
in this case the second extension was 
granted after the expiry of the first ex- 
tension on January 19, 1964. The con- 
tention of the appellant was that both 
the extensions were panted ex parte 
and without notice to .him. It was held, 
however, that even if the first extension 
granted on September 19, 1963, was justi- 
fied the ex parte order made on 
February 20. 1964. by which a second ex- 
tension of two months was granted could 
not be justified. It was further held that 
notice under Section 124 of the Act 
must be given within six months of any 
extended time and if it was not so given, 
the goods seized must be returned to the 
person from whom they have been seized. 
It was further held that the first exten- 
sion expired on January 19, 1964. and 
since on that date no extension order was 
made, the right to tiie return of the goods 
devolved on the appellant. The second 
extension was granted on February 20, 
1964, a month after the expiry of the 
first extension and by this order of ex- 
tension, it was held, a vested right of 
the appellant was being taken awav. It was 
also held that as the Collector of Customs 
had to consider whether the cause shown 
was sufficient or not specially as it affect- 
ed a vested right, he should have a 
judicial approach in the sense "that he 
would have to hear the pros and cons 
from all parties affected and then come 
to a decision as to whether the cause 
shown was "sufficient”, so as to warrant 
the taking away of a vested right.” It 
was held that rmder those circumstances 
a determination requires a judicial 
approach and could not be made ex 
parte. This decision to my mind does 
not uphold the petitioner’s contention in 
the instant case now before me. In that 
case the second order of extension was 
admittedly made after the expiry of the 
first extension of four months, so that 
immediately on the expiry of the first 
extension of four months the appellant 
acquired a vested right to the return of 
the goods as there was no order of ex- 
tension on January 19, 1964. on which 
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date, the first extension expired. Second- 
ly in that case the first order of exten- 
aon was made before llie expiry of the 
initial period of six months and the 
Division Bench observed with regard to 
the first extension which also was made 
ex parte "that even if the first extension 
on the 18th September, 1963, was justified, 
the ex parte order made on 20th February 
1964. cannot be justified," ^ Quite clearly 
therefore although, the Division Bench 
held that an order of extension made ex 
arte after the expiry of .the period was 
ad. it did not hold, that an ex parte order 
extending the time witiiin the period of six 
months as prescribed by the proviso to 
Section 110 (2) of the Act was bad. The 
question decided in that case was that 
where the period prescribed by the statute 
had expired or lapsed in consequence 
whereof a party had acquired a vested 
right to the return of the goods seized, 
such a vested right could not be taken 
away so as to deprive the party to the 
return of the goods by an order made 
ex parte extending the time. In other 
words it was held that where a party 
had acquired a vested right to the return 
of the goods by reason of the expiry of 
the time within which notice was to be 
served, such a vested right could not be 
taken away by an order of extension 
made ex parte -without hearing the party. 
For these reasons this decision, to my 
mind, is of no assistance to the petitioner 
in this case. 

13. The next decision relied upon by 
learned counsel for the petitioner was a 
decision of this Court reported in (1969) 
73 Cal WN 340, Bibhuti Bhusan Bagh 
V. I. J. Rao. In that case on May 5, 1966, 
various type-writers adding and calculat- 
ing machines were seized by the Customs 
Authorities after a search. Before the 
expiry of the period of six months -within 
which a notice under Section 124 was to 
be served, the Additional Collector of 
Customs by an order made on November 
3, 1966. extended the initial period of six 
months for giving notice under Section 
324, and -within this extended period a 
notice under Section 124 was served on 
December 16, 1966. The order of exten- 
sion, however, in that case, was not serv- 
ed and communicated until December 16, 
1966, that is to say. after expiry of the 
initial period of six months from the date 
of seizure. Ghose J. relying upon two 
decisions reported in AIR 1959 Cal 219 and 
(1960) 11 STC 589 (C^l), came to the con- 
clusion that the order of extension though 
made on November 3, 1966, was to be 
treated as made on the day when it -was 
communicated to the party namely 
December 16. 1966. and as by this time the 
right to get back the goods seized had be- 
come vested in the petitioners in that 
case, the order extending the time -was 


bad. The facts in this case are clearly dis- 
tinguishable from the facts in the instant 
case now before me, in which the initial 
period of six months expired on May 31, 
1966, but before the expiry of this period 
that is to say. on May 30, 1966, the 
petitioner was informed about the order 
of extension by two months with effect 
from June 1, 1966. Ghose J. came to the 
.conclusion that the order of extension 
was to be treated to have been made on 
the day on which it was communicated to 
the petitioners in that case namely, 
December 16, 1966, and as on that date 
the petitioners had already acquired a 
vested right to the return of the goods, 
such a right could not be taken away 
-mthout given an opportunity of being 
heard to the petitioner. 

14. The decision reported in (1969) 73 
Cal WN 340 was strongly relied upon by 
the learned counsel for tiie petitioner in 
support of his contention that in making 
the order of extension the Customs Officer 
must act judicially or quasi- judicially 
and must have a judicial approach; and 
therefore he must give notice to the party 
whose goods have been seized and give 
an opportunity of being heard to such 
a party and if an order was made extend- 
ing the time -without gi-ving such an 
opportunity, and -without hearing the 
party, such an order must be held to be 
bad and must be struck do-wn. In 
dealing with this contention it is to be 
considered, if the pharse "on sufficient 
cause being shown, in the pro-viso to Sea 
110(2) of the Act requires an objective 
analysis of the grounds made out for ex- 
tension of time or merely postulates a 
subjective satisfaction of the Collector of 
Customs who is empowered to make the 
order of extension. 

lo. The pro-vdsions in statirte requiring 
public servants to make confiscatory 
orders, whenever they have reason to be- 
lieve that grounds exist for formation of 
such a reason to believe have received 
judicial attention in several decisions to 
which I shall presently refer. It is neces- 
seury to go into these decisions to find out 
if the phrase "on sufficient cause being 
sho-wn” in the pro-viso to Section 110 (2) 
of _ the Act is a matter of subjective 
satisfaction of the Customs Officer or 
postulates an objective analysis, which 
demands a show cause notice to the 
party likely to be affected by the order 
and also an opportunity of being heard 
being given to him. The first case to 
which I shall refer in this connection is 
a decision of the Supreme Court, Collector 
of Customs, Madras v. N. Sampathu 
Chetty. AIR 1962 SC 316. In that case 
Section 178 (1) of the Sea Customs Act, 
1878. which prescribed that where goods 
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to which that section' applied were seized 
in the reasonable belief that they were 
smuggled goods, the burden of proving 
that they were not smuggled goods shall 
be on the person from whose possession 
the goods were seized, came up for con- 
sideration and it was held that if circum- 
stances existed to raise a reasonable 
suspicion that the goods seized had been 
obtained - illicitly, that was sufficient to 
constitute in the words of the statute, "a 
reasonable belief Ihat the goods (gold) 
were smuggled.” It was held to he a 
matter of subjective satisfaction of the 
Customs Officer and a suspicion that goods 
were obtained illegally was sufficient to 
constitute a reasonable belief, 

16. The next case to which I shall 
refer on this question is also a decision 
of the Supreme Court Babulal Amthalal 
V. Collector of Customs. Calcutta (1953) 
SCA 13 = (AIR 1957 SC 877). in which 
the Supreme Court considered the 
questions of reasonable belief that the 
goods were smuggled goods as prescrib- 
ed by S. 178-A (1) of the Sea Customs Act 
1878. In that case several pieces of 
diamond were seized by the Customs 
Officer upon a search. This seizure was 
made in the reasonable belief of the 
Customs authorities that the diamonds 
were smuggled goods. Under S. 178-A (1) 
the burden of proving that the goods 
were not smuggled goods is on the 
person from whose possession the goods 
were seized. Dealing with this provision 
and also the question of reasonable belief 
it was held at page 21 of the report as 
follows : — 

No doubt the content and import of the 
section are very wide. It applies not 
only to the actual smuggler from whose 
possession the goods are seized but also 
to those who came into possession of the 
goods after having purchased the same 
after the same has passed through many 
hands or agencies. For example, if the 
Customs authorities have a -reasonable 
belief that certain goods in the possession 
of an innocent party are smuggled goods 
and the same is seized imder ' the pro- 
visions of this Act, then the person from 
whose possession the goods were seized, 
however innocent he may be, has to prove 
that the goods are not smuggled articles. 
This is no doubt a very heavy and onerous 
duty cast on an. innocent possessor who 
for aught on6..jkiiows, may have bona fide 
paid adequate -.^bbnsideration for the pur- 
chase of the articles without knowing 
that the saifie has been smuggled. The 
only pre-requisite for the application of 
the section is the subjectivity of the 
Customs Officer in having a reasonable 
belief that the goods are smuggled.” 

The queston of 'reasonable belief was 
again considered by the Supreme Court 
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in Pukhraj v. D. R. Kohli, AIR 1962 SC 
1559. In that case the Collector of Central 
Excise, Nagpur, passed an order directing 
confiscation of gold found in the posses- 
sion of a party and imposing upon him a 
personal penalty of Rs.* 25.000 imder Sec- 
tion 167^ (8) of the Sea Customs Act, 1878, 
read with Section 19 of the said Act 
and Section 23-A of the Foreign Exchange 
Regulation Act, 1947. It was contended 
that there were nothing on record to 
show that the seizure of gold had been 
eSected by the Officer acting on a reason- 
able belief that the gold was smuggled. 
It was also contended that the question 
whether there was a reasonable belief or 
not was justiciable and since there was no 
material on the record to show that the 
belief could have been reasonable the 
statutory presumption could not be raised. 
In rejecting this contention the Supreme 
Court held: 

*'After all, when you are dealing with 
a question as to whether the belief in the 
mind of the Officer who eSected the sei- 
^re was reasonable or not. we are not sitt- 
ing in appeal over the decision of the said 
Officer. All that we can consider is 
whether there is groiind which piima 
facie justifies the said reasonable belief. 
That being so, we do not think there is 
any substance in the argxmient that the 
seizure was effected without a reasonable 
belief and so is outside Section 178-A” 

17. The next case on this point relied 
upon by the learned counsel for the 
respondents was a Bench decision of this 
Court reported in (1966) ,70 Cal WN 349, 
NathmaU Jalan v. Additional Collector of 
Customs. , In that case certaffi "gold bars 
were seized and thereafter a show cause 
notice under Section 167 (8) of the Sea 
Customs Act 1878, read with Section 23-A ■ 
of the Foreign Exchange Regulation Act 
i947v-;-was . served. It was argued in that 
case that as the bullion was purchased 
from a dealer at Bombay, the onus of 
> proof that the gold involved was smuggl- 
ed gold shifted from the party to the 
Customs authorities and that in those 
facts there could be no ground for having 
a reasonable belief that the bullion was 
smuggled. It was held that the question 
whether the gold was smuggled gold was 
a matter of subjective satisfaction of the 
Customs authorities and that it was not 
open to the party from whom the gold 
was seized to challenge the grounds of 
reasonable belief of the respondents as 
required by Section ITS-A of the Sea 
Ci:ixtoms Act, 1878. 

. 18. It Is to be noticed that the 
decisions mentioned above have dealt with 
the question of 'reasonable belief’ or 
'reason to believe’ in the Sea Customs 
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Act, 1878, and the matter with which I 
am concerned in this case is the phrase 
*on sufiBcient cause being shown’ in the 
proviso to Section 110 (2) of the Act. 
Under the proviso to Section 110 (2) of 
the Act, sufiBcient cause is to be shown 
to the Collector of Customs, and it is he 
who is to be satisfied about the sufiiciency 
y of the cause shown by the department for 
■ y an extension of time. Section 178-A (1) 
which was considered by the Supreme 
Court in Babulal Amthalal Mehta’s case, 
1958 SCA 13 = (AIR 1957 SC 877) (supra) 
and also in Pul^aj’s case, AIR 1962 SC 
1559 (supra) runs as follows; — ■ 

"Where any goods to which this sec- 
tion applies are seized imder this Act in 
the reasonable belief that they 
smuggled goods, the burden of proving 
that they are not smuggled goods shall be 
on the person from whose possession the 
goods were seized. 

In dealing with the question of reason- 
able belief in the section quoted above it 
was held in Pukhraj’s case. AIR 1962 
SC 1559 (supra) that the Court does not 
sit in appeal over the decision of the 
Customs Officer in dealing with a question 
as to whether the belief in the mind of 
the Officer was reasonable or not. In 
my view the same principles are attract- 
ed in constrinng the phrase 'on 
sufficient cause being shown’ in the pro- 
viso to Section 110 (2) of the Act. With 
regard to the nature and sufficiency of 
the cause, it is the satisfaction of the 
Collector of Customs that provides the 
ground and justification for an order ex- 
tending the time to complete the inquiry. 
Objections raised on behalf of the party 
from whose ciistody goods have been 
seized, however strong ^d cogent they 
may be, cannot in my view provide any 
grounds for challenging the legality or 
validity of an order of the Collector of 
Customs extending the time imder the 
proviso to section 110 (2) of the Act. If 
the order of extension is made before 
expiry of the initial period of six months, 
or before expiry of the extended period, 
it cannot in my view be challenged on 
the ground that notice to show cause, or 
opportunity of being heard was not given 
to the party, provided however that such 
an order of extension is made within the 
limit of one year prescribed by sub-sec- 
ition (2) and the proviso thereto to Sec- 
tion 110 of the Act 

19. Let me now proceed to test the 
' question from a different point of view. 
The proviso requires the department to 
show sufficient cause to the Collector of 
Customs. What is this cause that the 
department can show? Quite plainly the 
cause that can be shown is that the in- 
vestigation is not complete and that in- 
quiries have yet to be made from persons 


A. B. and C at places X, Y and Z and that 
for one reason or another, such inquiries 
could not be completed either within the 
initial period of six months or within 
the extended period, which must not of 
course exceed a further period of six 
months. Such is the cause to be shown, 
and such is the cause that can provide 
the ground for an order of extension. If 
an order of extension is made after 
expiry of the initial period of six months 
or after expiry of the extended period, 
different considerations will apply, as a 
statutory right to the return of the goods 
vests in the party under sub-section (2) 
of Section 110 of the Act. But if it is 
held that notice must be given to the 
party whose goods have been seized, 
before making an order of extension, and 
that such order of extension can be made 
only upon hearing the party it must 
follow that the materials which have 
been produced before the Collector of 
Customs by the department, must also 
be placed before the party, and he must 
be told that inquiries have yet to be 
made from persons A, B and C at places 
X, Y and Z. What would be the result 
of disclosure of such materials to a party 
who is charged with smuggling and whose 
dealing with the goods are under in- 
vestigation? It is obvious that such 
disclosure would lead to disappearance of 
or at any rate tampering with material 
evidence. Such a course of action in my 
view would defeat the purpose of the in- 
vestigation itself and is entirely against 
public interest, 

20. The purpose for which six months 
time has been given by Parliament to the 
department for serving a notice under S, 
124 of the Act, and the purpose for which 
provision has been made for extension of 
the initial period of six months by a 
further period not exceeding six months, 
is quite plain. That purpose is to enable 
the department to coxnmence and con- 
clude investigation regarding the importa- 
tion of the goods and subsequent dealings 
therewith. If the party from whose 
custody the goods have been seized, and 
who may be charged with smuggling of 
the goods, and against whom an order 
confiscating the goods, and imposing a 
personal penalty may be made, is in- 
formed that investigations with regard 
to the import of, and subsequent dealings 
with the goods are going to be made, 
from such and such persons at such and 
such places, the purpose of the investiga- 
tion itself, and indeed the whole proceed- 
ings commencing from search and seizure 
would be altogether defeated. The in- 
vestigation contemplated by the statute, 
must be made without the knowledge of 
the party (from whom the goods have 
been seized) as to the sources at wMch 
investigation is to be made. For sudh an in- 
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vestiRation to succeed, it must be made 
behind the back of the party who has 
been charged with the offence of smuggl- 
ing. Parliament in my view, did not in- 
tend that when an order of extension was 
made before expiry of the statutory 
period or extension thereof notice must 
be given to the party from whom goods 
have been seized and such a party must 
be heard by the Collector of Customs 
before maldng the order. When Parlia- 
ment desired that notice should be given, 
followed by an opportunity of maldng 
representations, and an opportimity of 
being heard, provision to, that effect has 
been expressly made in the statute it- 
self. This becomes dear on a reference 
to Section 124 of the Act in which 
mandatory provision has been made 
firstly for giving notice in ■writing of the 
groimds on which goods are proposed to 
be confiscated, or penalty imposed: second, 
ly of gi'ving an opportrmity of making 
the representation and thirdly of gi'ving 
reasonable opportunity of being heard. 
Keeping in mind the mandatory pro'visions 
regarding service of notice. ■written 
representations and opportunity of being 
heard in Section 124 of the Act. in my 
view it is not open to the Court in con- 
struing the terms of the proviso to 
sub-section (2) of Section 110 of the Act 
In a case in which the order of extension 
was made before expiry of the initial 
period of six months, or expiry of sub- 
sequent extension not exceeding a 
further period of six months, to hold 
that the statute requires by implicaion 
though not expressly, that a notice and 
an opportunity of being heard is to 
he given to the party. That in 
my ■view would have the result 
of introdudng in the proviso to sub-sec- 
tion (2) of Section 110 something which 
is not there at alL It is true that when 
statutory authorities are given jurisdic- 
tion to deal ■with the rights of citizen, 
■they may be required to act judicially by 
the statute and in such cases there may 
he either an express provision in the 
statute or such a pro'vision may be impli- 
ed. In other words when a statutory autho- 
rity is required by the statute to deal with 
the rights of citizens, they may be requir- 
ed to act judicially or quasi-judicially by 
implication, even though no express pro- 
vision has been made in the statute. But 
such an implication, in , my ■view cannot 
be inferred when the Collector of 
Customs is exerdring his jurisdiction 
\mder 'the proviso' to Section 110 (2) of 
the Act. From what I have said above 
it ■will be amply dear that in drcum- 
stances such as these, namely an investiga- 
tion following seiztrre of goods, to hold 
that the Collector of Customs must act 
judidally. and give notice to the party 
and also an opportunity of being heard. 
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would defeat the purpose of the in- 
vestigation itself.- To read into the pro- 
viso to S. 110 (2) of the .Act an implied 
provision requiring the Customs Officer to 
act judidally -will be altogether con- 
trary to the scheme of the Act in 
Chapter XIII which deals ■with search, 
seizure and arrests. 

21. It was argued by learned counsel 
for the petitioner, that even if it was 
held that the order of the Collector of 
Customs ■was an administrative order 
and not a judicial, or quasi-judidal order, 
notice should have been given to the 
petitioner, who should also have been 
given an opportunity of being heard. In 
other words, it was contended that even 
in case of an administrative order, the 
authority making the order is requir- 
ed to follow the rules of natural justice, 
and should ■therefore give to the party 
affected, a notice that an order affecting 
him may be made and also give such 
a party an opportunity of being heard. 
In support of this contention reliance was 
placed upon a decision of the Supreme 
Court, State of Orissa v. Dr. fMiss) 
Binapani Dei, AIR 1967 SC 1269. In 
that case there was a dispute ■with regard 
to the declared age of a Government 
servant who claimed that her age as 
recorded in the Ci'vil List and ■ffie Service 
Records of Gazetted Officers should be 
accepted. The age of superannuation 
was raised from 55 to 58 from December 
1, 1962. But before this alteration in the 
age of retirement, she was due to retire 
on April 10. 1965 upon completing 55 
years. According to her, her. age of 
birth was April 10, 1910. But upon an 
inquiry being made on the basis of some . 
anonymous letters she was required to 
show cause why her date of birth should 
not be treated to be April 4, 1907. The 
Goverment of Orissa thereupon determin- 
ed the date of birth of the Government 
servant to be April 16,1907. and declared 
that she would be deemed to have retired 
on April 1 6, 1 962. subject to certain extm- 
sioris owing to which she was to retire 
on July 15, 1963. The High Court of 
Orissa held that the order whereby the 
Government servant was superannuated 
on April 16, 1962. on the basis of her date 
of birth as April 16, 1907, amounted to 
compulsory retirement before she attain- 
ed the age of superannuation and was 
removed from ser'vice within the mean- 
ing of Article 311, and as the Govern- 
ment servant ■was not given a reasonable 
opportunity of showing cause against the < 
order of removal, the order itself was in- ^ 
■valid. In order to find out the correct 
position regarding the age, the Additional 
Director of Planning was asked to make 
a report, and he made a report regard- 
ing the age of the Government servant. 
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This report was not disclosed^ to the 
Government servant. It was in these 
facts that Ihe Supreme Court held that 
the said authority should have placed 
all the materials before the Government 
servant and called upon her to explain 
the discrepancy, and to give an explana- 
tion, and that although the order w^ 
admnistrative in character. _ it shomd 
have been made consistently with the rul^ 
of the natural justice after informing the 
Government servant of the state of 
evidence with regard to her age, and after 
giving her an opportunity of _ bemg 
heard. It is to be noticed that m that 
case question of superannuation of ^ 
employee was involved. There was dis- 
pute on the question of the corrert age 
and the State Government had collected 
various materials with regard to her 
and these materials were not _ placed 
before her and she was not given an 
opportunity of explaining the discre- 
pancies. It was in the background of 
these facts that the- observation of the 
Supreme Court that even in case of 
ministrative order rules of natural justoe 
should be followed was made. Tim 
decision, to my mind, does not support 
the petitioner’s contention hi case. 

Certain materials collected behind the 
back of the Government servant were 
going to be used against her and she was 
not informed of such rnateri^, nor was 
she given an opportumty of explaii^g 
the discrepancy arising out of her declar- 
ed age and the age arrived at on 
materials collected by the Govei^ent, 
and relying on the materials collected by 
the Government an order of superannua- 
tion was made. In the instant case ucw 
before me no order has been made 
against the petitioner to his pre]um^ 
nor has any materials collected agmist 
Tiim been used. All that has been done 
was that of order of extension was imde 
in terms of the proviso to Section 110 (2) 
of the Act, The decisioix of the Supr^e 
Court mentioned above is not an autho- 
rity for the proposition that rules of 
natural justice must be followed in the 
case of every administrative order and a 
notice should be served to the party 
against whom an order is proposed io be 
made. An order of search and seizure 
for instance under the Act is also an 
administrative order, and it is an order 
which is seriously detrimental to the 
party against whom it is made. But can 
it be said that notice must be given to 
the party against whom an order for 
search and seizure is going to be made 
and further that the party should be 
given an opportunity of being heard 
before making an order of search and 
seizure? Quite plainly the answer must 
be in the negative. 


22. In support of the contention men- 
tioned above reliance was also placed on 
another decision of the Supreme Court 
Barium Chemicals Ltd, v. Company Law 
Board, AIR 1967 SC 295. In that case an 
order of investigation imder S. 237 of the 
Companies Act, 1957, was challenged on 
the ground that circumstances did not 
exist and they were not such as to 
enable the Central Government to form 
an opinion suggestive of the things set 
out m sub-clauses (i), (ii) and (iii) imder 
Section 237 fb) of the Companies 

Act, 1957. It was held that if it was 
shown that circumstances did not exist 
or that they were such that it was im- 
possible for any one to form an opinion 
suggestive of the aforesaid ' things, the 
opinion of the Central Government was 
challengeable on the ground of non- 
application of mind or perversity or on 
the groimd that it was formed on 
collateral ground and was beyond the 
scope of the statute and was based on 
grounds extraneous to the legislation. 
This decision again, to my mind, is of no 
assistance to the petitioner in this case. 
Sub-clauses (i). (ii) and (iii) under Sec- 
tion 237 (b) of the Companies Act lays 
down certain condition precedent to the 
exercise of the power to appoint 
Inspectors to investigate into the affairs 
of a company, and it was held that if 
there was a challenge to the exercise 
of the power by the Central Govern- 
ment, it must be shown that circum- 
stances did exist to enable the Central 
Government to form an opinion in the 
matter so as to exercise its power to 
direct investigation into the affairs of 
the company. In the instant case now 
before me there is no condition precedent 
to the exercise of the power to e^end the 
time under the proviso to Section 110 (2) 
of the Act. The decision in Barium 
Chemicals’ case, AIR 1967 SC 295 (supra) 
to my mind has no application to the 
facts of this case. Section 237 (b) of 

the Companies Act lays down conditions 
which must exist before the power to 
order an investigation can be exercised 
by the Central Government, and the 
majority view of the Supreme Court 
was that as the existence of 'circum- 
stances’ was the condition fundamental to 
the making of an opinion, the existence 
of the circumstances, if questioned, had 
to be proved at least piima facie and 
that it was not enough to _ assert that 
circumstance existed and give no clue 
to what they were because the circum- 
stances must be such as to lead to con- 
clusions of certain definiteness, on the 
question of subjective satisfaction of 
the Central Government as to the exis- 
tence of the drcinnstances. A material 
portion of the observations runs as 
follows:— 
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"No doubt the formation of opinion is 
subjective but the existence of circum- 
stances relevant to the inference as the 
sine qtia non for action must be de- 
monstrable. If the action is questioned 
on the grovmd that no circumstances 
leading to an inference of the kind con- 
templated by the section exists, the 
action might be exposed to interference 
unless the existence of the circumstances 
is made out.” 

It will be amply clear that the questions 
considered by the Supreme Court in 
Barium Chemicals’ case, AIR 1967 SC 295 
(Supra) were entirely different from the 
question with which I am concerned in 
this application. There are no condi- 
tions precedent to the exercise of the 
power to extend the time, nor is there 
any challenge to the existence of any 
such conditions precedent. 

23. On the same question reliance 
was also placed by the learned counsel 
for the petitioner on another decision 
of the Supreme Court, Bhagawan v. Ram 
Chand, AIR 1965 SC 1767. In that case 
the Supreme Court considered the 
question of the validity of an order of 
the State Government under the Uttar 
Pradesh (Temporary) Control of Rent 
and Eviction Act, on the ground that 
the State Government did not hear the 
parties who were affected by it. In 
that case the landlord applied to the 
Rent Controller and Eviction Officer 
under Section 3 of the said Act for 
permission to sue* the tenant for eject- 
ment. This permission was granted and 
the tenant thereupon appealed to the Ad- 
ditional District Magistrate. The Appel- 
late authority declined to confirm the 
pennission granted to the landlord and 
remanded the case for fresh hearing. 
On remand the officer changed his 
views and rejected the application for 
permission. The landlord then moved 
the Appellate authority again for extend- 
ing the original order directing him to 
sue. The appellate authority granted 
permission to the landlord and there- 
upon the tenant moved the Commissioner 
of Agra in revision. This application in 
revision was allowed and the appellate 
order granting permission was set 
aside. Thereupon the landlord went, up 
to the State Government rmder Sec- 
tion 7-F of. the said Act, and the State 
Government directed the Comnussioner 
to revise .his order on.4he ground that 
it thought the need, of'' the ' landlord to 
be genuine. On this direction the Com- 
missioner passed an order cancelling 
the previous ' order and confirming the 
order passed by the _ Appellate Autho- 
rity granting • pennission to the landlord 
to sue. The landlord thereupon sued 
the tenant in ejectment and obtained a 
decrea The matter went up to the 


Allahabad High Court in second appeal 
and the only issue in the High Court 
was if the order of the State Govern- 
ment was valid as it was made without 
giving the tenant an opportunity of 
being heard. The Allahabad High Court 
came to the conclusion that the order 
of the State Government was invalid 
as exercising its power tmder Section 7-F 
of the Act the State Government did / 
not give an opportunity of being heard 
to the tenant. Thereafter the matter 
went up to the Supreme Court and it 
was held that when an Act conferred 
jmisdiction and power on any authority 
to deal with the rights of citizens, it 
may be required by the statute to act 
judicially in dealing with matters 
entrusted to it and that an obligation to act 
judicially might in some cases be inferred 
from the scheme of the statute and its 
provisions. In such cases it was held, 
it is easy to hold that the authority 
must act in accordance with the 
principles of natural justice and that 
it was not necessary that the obligation 
to follow the principles of natural justice 
must be expressly imposed on the autho- 
rity, On the obligation to act judicially 
the Supreme Court observed at page 1770 
of the report as follows 

"If it appears that the authority or body 
has been given power to determine ques- 
tions affecting the rights of citizens, the \ 
very nature of the power would inevitably 
impose the limitation that the power / 
should be exercised in conformity with 
the principles of natural justice. V^ether 
or not such an authority or body is a 
tiibimal would depend upon the nature 
of the power conferred on the autho- 
rity or body, the nature of the rights 
of citizens the decision of which falls • 
within the jurisdiction of the said autho- 
rity or body, and other relevant circum- 
stances.” 

This decision also to my mind, is of no 
assistance to the petitioner in this case. 

In making the order of extension the 
Collector of Customs, iii my view, was 
not making any order determining 
a question affecting the rights of the 
petitioner. The rights of the petitioner, 
such as they were, were already affected 
by the search and the order of seizure. 
The extension order was made within 
the period of six months and it cannot 
therefore be said that the petitioner had 
acquired any right to the return of the 
goods. The order of extension merely 
enlarged the time within which the depart- \ 
ment was to complete its investigation. 
There was in my view, no determination 
of a question affecting the rights of the peti- 
tioner. It is to be remembered that 
the attack in this case was confined to 
the order of extension and not directed 
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against the order of search and 
seizure, 

24. The next case relied upon by the 
learned coimsel for the petitioner was 
also a decision of the Supreme Court 
M. Gopal Krishna Naidu v. State of 
Madhya Pradesh, AIR 1968 SC 240. 
.That was again a case relating to certain 
V orders made against the appellant who 
was a Government servant. The appel- 
lant was suspended from service and 
was prosecuted under the Indian Penal 
Code. He was convicted but this con- 
viction was set aside on appeal, for want 
of a sanction to prosecute. He was pro- 
secuted for the second time on the same 
charge but this prosecution was quashed 
on the ground that the investigation was 
not conducted by the proper authority. 
In revision the Nagpur High Court held 
that the Comt below was in error in 
so holding but recommended that the 
prosecution should not be proceeded with 
as 10 years had gone by since it was 
lodged. Thereafter the prosecution was 
dropped but a departmental enquiry was 
held on the same charges. The appel- 
lant was found not guilty, but the 
Government disagreed with that view, 
and served a show cause notice for dis- 
missal. On cause being shown, the 
Government held that the charges were 
not proved beyond doubt ebut that the 
: suspension and the departmental enquiry 
were not wholly unjustified. The appel- 
lant was directed to be reinstated with 
effect from the date of the order, but 
retire from that date as he had attain- 
ed the age of superannuation already, 
and the entire period of absence from 
duty was to be treated as spent on duty 
for pension only but he was not to be 
allowed any pay beyond what he had 
actually received or what was allowed 
to him by way of subsistence allowance. 
The _ appellant thereafter filed a writ 
petition for quashing the order of rein- 
staternent without pay and for an order 
directing the Government to treat the 
period of absence from duty as period 
spent on _ duty. This petition, however, 
was dismissed by the High Court and 
me matter thereafter went up to the 
^preme Court in appeal. It was held 
that the order passed imder the relevant 
fundamental rule would affect the Govern, 
ment servant adversely if it was made 
under clauses III and V and that con- 
sideration of the case depended on 
facts and circumstances’ in their entirety, 
and an order resulting from a finding of 
the facts and circumstances would 
' result in pecuniary loss to the Govern- 
ment servant and such an order must be 
held to be an objective rather than a 
subjective function. It was further held 
ftat the very nature of the function 
implied the duty to act judicially and if 
1970 Cal./10 rV G— 24 


an opportunity to show cause against 
the action proposed was not given the 
order was liable to be struck down as 
invalid on the ground that it was made in 
breach of the principles of natural justice. 
Tliis decision, in my view, does not up- 
held the contentions advanced on beh^ 
of the petitioner. The order made on 
the face of it caused pecuniary loss to 
a Government servant and seriously 
affected the question of iiis pension and 
it was held that an order causing pecu- 
niary loss to a Government servant by 
non-payment of salary and also reducing 
his pension could not be made without 
gi’ving huh an opportunity of being 
heard. The questions raised and decided 
in this case have no application to the 
question ■with which I am concerned in 
the instant writ petition. 

25. The next decision relied upon by 
the learned counsel for the petitioner 
was also a decision of the Supreme 
Court, Calcutta Discount Co. Ltd, v. 
Income-Tax . Officer, Companies District I, 
Calcutta, AIR 1961 SC 372. In that case 
the Supreme Court considered the 
validity of a notice issued under Sec- 
tion 34 of the Income-tax Act, 1922. It 
was held that Section 34 of the said Act 
laid down two conditions precedent to 
the exercise of the power to issue of 
notice namely that the Income-tax Officer 
must have reason to believe that income, 
profits or gains chargeable to tax had 
been under-assessed and secondly that 
the Income-tax Officer must have reason 
to believe that the under-assessment had 
occurred by reason either of omission or 
failure on the part of the assessee to make 
a true return of his income, or omission 
or failure on his part to disclose fully 
and truly all material facts necessary 
for his assessment. It was held that 
both these conditions precedent must be 
satisfied before the Income-tax Officer 
could have jurisdiction to issue a notice 
for the assessment or re-assessment 
beyond four years but within eight years 
from the end of the year in question. In 
the facts of that case it was found that 
the conditions precedent mentioned above 
did not exist and the Income-tax Of6cer 
therefore had no jurisdiction to issue 
notices under Section 34 of the Act. This 
decision again, to my mind, has no 
application to the question with which 
I am concerned in this case. There are 
no conditions precedent to the exercise 
of the power by the Collector of Customs 
under the proviso to Section 110 (2) of 
the Act. The only requirement of the 
statute is that an order for extension can 
be made on sufficient cause being shown 
and whether the cause shown by the 
department, for extension of time to 
complete investigation into the charge of 
illegal importation is sufScient or not, as 
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I have said earlier must be a matter of 
subjective satisfaction of the Collector of 
Customs. 

26. The next case relied upon by the 
learned counsel for the petitioner was 
the decision of the Supreme Court, Hohtas 
Industries Ltd. v. S. D. Agarwal, 1969-1 
see 325 =(AIIl 1969 SC 707). In that 
case also the validity of an order made 
by the Central Government under sub- 
clauses (i), (ii>* of clause fb) of Sec- 
tion 237 of the Companies Act, 1956, 
appointing Inspectors to investigate into 
the affairs of a company was considered 
by the Supreme Court. The challenge 
to the order was on the ground that the 
Central Government had no material be- 
fore it from which it could have come to 
the conclusion that the appellant’s business 
was being conducted in violation of the 
provisions of the statute. Agreeing with 
the majority view in Barium Chemicals’ 
case, MR. 1967 SC 295 (supra) it was 
held as follows: — 

"For the reasons stated earlier we 
a^ee with the conclusion reached by 
IlidayatuUah and Shelat JJ. In Barium 
Chemicals’ case that the existence of 
circumstances suggesting that the com- 
pany’s business was being conducted as 
laid down in sub-clause (1) or the persons 
mentioned in sub-clause- (2) were guilty 
of fraud or misfeasance or other mis- 
conduct towards the company or towards 
any of its members is a condition 
precedent for the Government to form 
the required opinion and if the existence 
of these conditions is challenged the 
Courts are entitled to examine whether 
■those circumstances were existing when 
the order was made. In other words, the 
existence of the circumstances in question 
are open to judicial review -though the 
opinion formed by -the Government is not 
amenable to re-view by the Courts. 
As held earlier the reqr^ed circum- 
stances did not exist in this case.” 

For the reasons mentioned by me 
while dealing -with Barium Chemicals’ 
case, this decision also is of no assistance 
in deciding the questions with which I 
am concerned in the case. 

27. The next case relied upon by Mr. 
Sen was also a decision of the Supreme 
Court, Purtabpore Co. Ltd. v. Cane Com- 
missioner of Bihar, 1969-1 SCC 308 (SC). 
In that case -there was a dispute between 
two sugar manufacturing companies -with 
regard .j:o allotment of sugarcane produc- 
ing -villages in Bihar and U. P. The Cane 
Commissioner had allotted certain 
villages to the appellant, but the Chief 
Minister of Bihar intervened in the 
matter and passed an order for altera- 
tion of the allotment made. On the 
order of the Chief Minister, the Cane 
Commissioner revised his earlier order of 


allotment, and this revised order was 
challenged in a. writ petition. Tlie 
ground of challenge was that though 
the order was made by the Cane Com- 
missioner it was in subrtance the order of 
the Chief IMinister and the Cane Com- 
missioner had abdicated his authority 
and function and therefore the order 
revising the earlier allolment -was bad. 
The second ground of challenge was that i 
the Cane Commissioner acted in a quasi-" 
judicial capacity and as no opportunity 
was given to the appellant for making 
representation against the order of revi- 
sion, the order was bad. The third ground 
of challenge was that even if the order 
was an administrative order, it "was 
liable to be set aside on the ground of 
violation of rules of natural justice. The 
Supreme Court held that though the 
impugned order was puiiDorted to he 
made by the Cane Commissioner, it was 
in fact made by the Chief Minister, and 
hence they were invalid. The Cane Com- 
missioner, it was held, merely carried 
out the orders of the Chief IVGnister and 
though the order -urns that of the 
Cane Commissioner, he had merely carri- 
ed out the directions of the Chief Minist^ 
and the Chief Minister had imposed his 
opinion on the Cane Commissioner. It 
was further held that the power exer- 
cisable by the Cane Commissioner was a 
statutory power and he alone could have 
exercised that power and he could not 
abdicate his responsibility in favour of 
any one, and that flae Cane Commissioner 
acted in a quasi-judidal capacity as 
there was a lis between two contending 
parties and this lis commenced as soon 
as one of the parties moved the Govern- 
ment for altering or modifying the 
reservation made in the earlier order. It 
was further hdd that the order was bad 
on the ground that though the Cane Com- 
missioner acted in a quasi-judicial capa- 
city BO opportunity for making representa- 
tion was given to the appellant I do 
not see how -this decision helps the peti- 
tioner m the instant case now before m^ 
There is no question involved in this 
case of the order having been made by 
any authority other than that whom 
the statute has empowered to make the 
order. There is no question, of abdica- 
tion of power or authority by fte 
Collector of Customs in favour of any- 
body else, and there, is no challenge to 
the order of extension on that ground. 
Secondly there was no lis between two 
rival or contending parties. The only 
question is whether the Collector of 
Customs should have granted the ex- 
tension in exercise of the powers under ' 
the pro-viso to Section 110 (2) of the Act 
This decision, to my min d, is therefore 
of no assistance to the petitioner in this 
case. 
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28. The next contention of Mr. Sm 
was that even if an order is an adminis- 
trative order, the authority making the 
order must act fairly if not judicially. It 
was argued that if it was held that the 
Collector of Customs was not bound to 
act judicially, he was nevertheless bound 
to act fairly. In support of this propqsi- 
. tion reliance was placed on an English 
Idecision Re: H. K. (an infant), (1967) 1 
All E. R. 226. In that case a national 
of Pakistan to whom the Commonwealth 
Immigrants Act. 1962, applied, had 
settled in England leaving his wife and 
family in Paki.stan. In order to bring his 
eldest son to England he forwarded to 
the Pakistan High Commission in England 
•a sworn declaration dated June 8. 1966, 
stating that his son was I 5 V 2 years old 
and that it was his intention to be 
responsible for and maintain his son m 
England. A Passport was issued in 
Pakistan to the son in which his date of 
birth was given as February 29, 1951. 
Thereafter the Pakistan national arrived 
at London Airport with his son and they 
were interviewed by the Immigration 
authorities. The Immigration Officer was 
of the view that the son was not more 
than 16 years old and thereupon sent 
the son to the Medical - Officer whose 
opinion was that the son was 17 plus. 
Ihereafter the father and son were again 
interviewed and this interview was 
followed by a formal notice in writing 
' from the Chief Immigration Officer to 
the son refusing him admission. Subse- 
quently it appeared that the son had in 
his possession a school leaving certificate 
in Arabic script which showed that the 
son was bom on February 29. 1951. An 
application was made for the issue of 
Writ of Habeas Corpus to secure release 
of the son from the cu.stody of the Chief 
Immigration Officer and there was also 
a prayer for a Writ of certiorari for 
quashing the decision refusing the son’s 
admission to the United Kingdom. After 
referring to an earlier decision of the 
Judicial Committee under a statute 
v/hich required the officer to hold an in- 
quiry and specific provision was made 
for service of notice and for hearing. 
Lord Parker C. J. held that that was a 
clear case where the officer was acting 
judicially or quasi-judicially and he was 
required to adopt a judicial process 
and then went on to hold at p. 231 of 
the report: 

"This, as it seems to me Is a very 
different case, and I doubt whether it can 
' ' be said that the Immigration authorities 
are acting in a judicial or quasi-judicial 
capacity as those terms are generally 
understood. At the same time, how- 
ever, I myself think that even if an 
Immigration Officer is not acting in a 
judicial or quasi-iudidal capa- 


city, he must at any rate give the 
inunigrant an opportunity of satisfying 
him of the matters in the sub-section and 
for that purpose let the immigrant know 
what his immediate impression is so that 
the immigrant can disabuse him. That is 
not. as I see it, a question of acting or 
being required to act judicially, but of 
being required to act fairly. Good 
administration and an honest or bona fide 
decision must, as it seems > to me, require 
not merely impartiality, nor merely 
bringing one’s mind to bear on the 
problem, but of acting fairly and to the 
limited extent that the circiunstances of 
any particular case allow and within the 
legislative- framework under which the 
administrator is working, only to that 
limited extent do the so-called rules of 
natural justice apply, which in a case 
such as this merely a duty to act fair- 
ly.’’ 

In the same case Salmon L. J. held 
at page 232 of the report: 

"I have no doubt at all that in exer- 
cising his powers under that section, the 
Immigration Officer is obliged to act in 
accordance with the principles of the 
natural justice. That does not of course 
mean that he has to adopt judicial pro- 
cedure or hold a formal inqumy. still' 
less that he has to hold anything in the 
nature of a trial, but he must act, as 
Lord Parker C. J. has said fairly in 
accordance with the ordinary principles 
of natural justice. If for example, and 
this I am sure would never arise, it 
could be shown that when he made an 
order refusing admission he was biased 
or had acted capriciously or dishonestly, 
this Court would have power to in- 
tervene by the prerogative writ.” 

In the facts of that case, however, it 
was held that it was impossible to hold 
that the decision made by the Chief 
Immigration Officer was not arrived at 
fairly and that both the father and son 
knew full well of what they had to satisfy 
the authorities and they were . given 
ample opportunity to do so and the fact 
that the officer was not satisfied was not 
a matter for the Court. It is clear that 
in that case it was held that an adminisr 
trative officer must act fairly in dealing 
with a matter under a statute which did 
not require the officer to act judicially or 
quasi-judicially. But this decision, to my 
mind, is of no assistance to the petitioner in 
this case, firstly because an immigrant 
under the E'nglish Act was required to 
satisfy the officer about the age of his son 
whom he wanted to bring into England for 
permanent residence. The officer was re- 
quired to come to a decision on the fact of 
■ffie correct age and he was empowered 
either to admit or to refuse admission to 
the son of the immigrant. Secondly, evi- 
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dence regarding age is required to be 
produced and the officer is required to 
apply his mind in coming to a decision 
on the question. In the case with which 
I am concerned, the party whose goods 
have been seized is not required by 
the statute to produce any evidence 
as to why an order of extension 
should not he made because aU that 
the statute requires is a cause to be 
shown by the department and not by 
the party from whose custody goods have 
been seized. Secondly there is no 
charge in this case that the Collector of 
Customs was biased or had acted capri- 
ciously or dishonestly. There is nothing 
in the petition to show that the order 
of extension was unfairly made. 

29. In support of the same contention 
reliance was placed on another English 
decision R. v. Criminal Injuries Compen- 
sation Board, Ex parte Lain. C1967) 2 
All E. R. 770. In that case a police 
constable became blind as a result of 
shooting by suspect, whom he was about 
to question. He applied to the Criminal 
Injuries Compensation Board for compen- 
sation under the scheme. He was offer- 
ed and accepted an interim compensation 
of £300. Later he committed suicide 
which was attributable to the injury. 
His widow became entitled to the in- 
terim award and also applied for further 
compensation. On this application a 
single member of the Board made a final 
award of £300. The widow thereupon 
applied for a hearing before three 
members of the Board who decided that 
having regard to other payments made 
she was not entitled to any compensation 
and made a nil award. The widow 
thereupon applied for a certiorari to 
quash the decision. The contention that 
the imisdiction of the Court did not ex- 
tend to the Board was repelled by Lord 
Parker C. J, and it was held that the 
Court had jurisdiction although the 
Board was not a statutory Board.' It 
was held that the Board was a body 
of persons, of a public as opposed to a 
purely private or domestic character, 
that they were performing public duties 
and were quite clearly under a duty to 
act judicially. This decision-,. again, to 
my mind, is of no assistance to the peti- 
tioner as the main question with which 
the Court was concerned in that case 
was whether the Board not being a 
statutory body, the Court had jtirisdic- 
tion to issue a prerogative writ against 
its decision. On the question whether 
an applicant "was entitled to the hearing 
there could be no dispute because the 
scheme which provided for disposal of 
the matter by our members of the Board, 
Itself laid down that the applicant would 
be entitled to a hearing before three 
other members excluding one who had 


made the initial decision. It is dear 
therefore that the constitution of the 
Board itself provided for a hearing and 
therefore this decision does not touch 
the question with which I am concern- 
ed in this application, 

30. The next case relied upon by Mr. 
Sen was' a decision of the Judicial Com- 
mittee 'De Verteuil v. Kmaggs. (1918) A. 
C. 557. In that case the validity of an 
order made by the acting Governor of 
Trinidad was challenged on the ground 
that it was not made on a statutory exer- 
cise of discretion vested in the Governor, 
by Section 203 of the Immigration Ordi- 
nance No. 161, That section empowered 
the Governor to transfer the indentures 
of immigrants "on sufficient ground 
shown to his satisfaction, that all or any 
of the immigrants indentured on any 
plantation should be removed therefrom. 
The Governor in exercise of this power 
transferred the indentures and certain 
immigrants from a particular estate upon 
a complaint with regard to tlie treatment 
and condition of the indentured immi- 
grants on the estate. It was held that 
tlie Governor could not carry out the 
duty entrusted to him without making 
some inquiry if sufficient groimds had 
been made out that the immigrants m- 
dentured on a particular estate should be 
removed and that in making such inquiry , 
there was a duty of giving to any person 
against whom the complaint was made 
a fair opportunity to malce any relevmt 
statement which he might desire to bring 
forward and a fair opportxmity to 
controvert any statement made 
to his prejudice. This decision, again, 
is of no assistance to the petitioner _m 
this case, because upon a complaint bemg 
made against the employer of indentm- 
ed labourers an inquiry was to be 
by the Governor and all that was hdd 
was that before coming to a decision the 
Governor who was to hold the inquiry 
must give the party against whom a com- 
plaint was made an opportunity of 
making representation against the com- 
, plaint. An inquiry was to be made on a 
complaint of a particular nature and 
quite plainly the person, against • whom 
the complaint- was made must be given 
opportunity of making proper representa- 
tion. To my mind, this decision, has no 
application to the instant case now be- 
fore me. 

31. I now turn to the next conten- 
tion of the learned counsel for the peti- 
tioner. This was based on the definition of 
"imported goods” in sub-section (25) _ of-* 
Section 2 of the Act, This defimtion 
is as follows:— 

"(25) 'Imported goods^ means any 
goods brought into liidia from a place 
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outside India but does not include goods 
which have been cleared for home con- 
sumption,’’ 

It was argued that the goods in this 
case had been cleared upon payment of 
Customs duty and as these goods were 
cleared for home consumption they were 
not 'imported goods’ within the meaning 
,of the Act. It was argued that the Cus- 
toms authorities had released the goods 
upon payment of the duty imposed, and 
this decision of the customs authorities 
to release the goods could not be revis- 
ed or rescinded by any authority other 
than the Central Board of Revenue in 
exercise of its jurisdiction under S. 130 
(1) of the Act. In other words, the argu- 
ment was that the Customs authorities 
had released the goods upon payment of 
the duty assessed; and these goods were 
meant for home consumption and there- 
fore they ceased to be imported goods 
within the meaning of the Act: the goods 
were imported under a valid licence and 
the duty assessed on the import was duly 
paid. The decision to release the goods 
upon payment of duty w^ conclusive 
and irrevocable; this decision could be 
revised only by the Central Board of 
Revenue under Section 130 of the Act. 
In this case, it was argued, there was 
no such decision by the Board and there- 
fore the goods which were lawfully im- 
ported, and which were released upon 
payment of duty had ceased to be im- 
ported goods and no action could be 
taken with regard to them. 

32. This argument though attractive, 
seems to me to be without merit. The 
different sections of the Act cannot be 
read in isolation. The definition of "im- 
ported goods” in Section 2 (25) has to 
be read along with Section 111 of the 
Act which deals with goods brought 
from a place outside India, This section 
is_ in Chapter XIV of the Act which pro- 
vides for confiscation of goods and con- 
veyances and imposition of penalties. 
Under Section 111 (d) of the Act any 
goods which are imported contrary to 
any prohibition imposed by or rmder 
this Act or any other law for the time 
being in force shall be liable to confis- 
cation. The goods which have been seiz- 
ed in this case cannot be imported into 
India without a licence xmder the Import 
Control Act and there is therefore a pro- 
hibition in law for the import of the 
goods except in compliance within Im- 
( port Control Act. It is tiue that the 
goods were cleared from the Customs 
barrier on the basis of import licence 
produced by the petitioner, but the res- 
pondents’ case is that the import licen- 
ces, on the basis of which the goods 
were cleared were not genuine. The 
ilicences which were utilised by the peti- 


tioner for the purpose of clearing the 
goods, according to the respondents, were 
forged licences. If a licence is forged it 
is no licence at all, and any import of 
goods, of which the importation is pro- 
hibited by law, cannot be a valid import 
under the Act. Goods so imported can- 
not therefore be treated to be lawfully 
"imported goods” within the definition 
of that term in Section 2 (25) of the 
Act. Since the respondents’ case is that 
the licences on the basis of which the 
goods were imported were forged licen- 
ces, if the allegation of forgery is true, 
the goods mu^ be held to have been 
brought info India contrary to a prohi- 
bition imposed by law as contemplated 
by Section 111 (d) of the Act, and in that 
case such goods are liable to confiscation 
and the power to seize imder Section 
110 (1) of the Act can be invoked by the 
Customs authorities and the goods, 
though cleared after payment of duty 
can be seized imder Section 110 (1) of 
the Act. The contention on behalf of 
the petitioner that the goods having been 
imported into India for home consump- 
tion would cease to be imported goods 
and the decision of the Customs autho- 
rities to release the goods upon payment 
of the duty imposed cannot be revised 
by any authority other than the Board 
in exercise of its power under Section 
130 (1) of the Act therefore fails and is' 
rejected, 

33. Before turning to the decision re- 
lied on by the learned counsel for the 
respondents in support of the proposition 
that the order is an administrative order 
and no show cause notice need therefore 
be served and no opportunity to make 
representation need be given, I should 
refer to one decision relied on by Mr. 
R. C. Deb learned counsel for the peti- 
tioner in Matter No. 359 of 1966. The 
facts involved in that case are the same, 
and the same questions arise for consi- 
deration. Mr, Deb adopted the arguments 
advanced by Mr. A. K. Sen and supple- 
mented them by certain further conten- 
tions. He argued that in Bibhuti Bhu- 
san Bagh's case, (1969) 73 Cal WN 340 
(supra) Ghose. J., had given two reasons 
in making the Rule absolute namely that 
the order of extension was served and 
communicated after the expiry of the 
initial period of six months from the 
date of seizure, and secondly that the 
Customs Officer was bound to have a 
judicial approach in making the order of 
extension and therefore should have 
given a notice to the party whose goods 
were seized, before making the order of 
extension. Mr. Deb submitted that both 
these reasons were ratio decidendi of the 
case and that it was not open to the 
learned counsel for the respondents to 
contend that the conclusion of Ghose, J. 
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that the order of extension was bad on 
the ground that a show cause notice and 
an opportunity of being heard was not 
given to the party, was an obiter dictum. 
In support of this contention Mr. Deb 
relied upon a decision of the House of 
Lords Jacobs v. London County Council 
(1950) 1 All ER 737. I accept Mr. Deb’s 
contention that both the reasons given by 
Chose J. are to be taken as the ratio 
decidendi of that case. But as I said ear- 
lier while dealing with Bibhuti Bhusan 
Bagh’s case, (1969) 73 Cal WN 340 (supra) 
the decisions of Chose J. were based on the 
facts of that case which are quite dis- 
tinguishable from the facts in the present 
Writ petition. The order of extension in 
that case was not served and communi- 
cated until December 16, 1966, after the 
expiry of six months, although it was 
made within the period of six months, 
and Chose J. held that the order must 
be treated to have been made oh the 
day on which it was communicated. In 
this case; on the other hand, the order 
of extension was made before the expiry 
of the period of six months and there- 
fore the facts in this case are quite dis- 
tinguishable from the facts in Bibhuti 
Bhusan Bagh’s case. By the time the 
order of extension was served on the 
party in Bibhuti Bhusan Bagh’s case, 
1969-73 Cal WN 340 (supra) the six 
months had expired and it was contend- 
ed that the petitioner had acquired a 
vested right to the return of the goods. 
It was in these facts that Chose J. came 
to the conclusion following the Bench 
decision in Charandas Malhotra’s case, 
AIR 1968 Cal 28 (supra) that the Cus- 
toms Officer should have had a judicial 
approach and should have given a show 
cause notice and an opportunity of being 
heard. 

34. Let me now turn to the decisions 
relied on by the learned counsel for the 
respondents on the question namely whe- 
ther the Customs Officer should have a 
judicial approach in making the order of 
extension or whether the order is an ad- 
ministrative order and no show cause 
notice- and opportunity of being heard 
need be given to the party. The.,;first 
decision relied upon was a Bench deci- 
sion of the Mysore High Court reported 
in AIR 1968 Mys 89. Ganesh Mul Chan- 
nilal v; Collector of Central Excise and 
Asst. Collector. Bangalore. In that case 
the same question was raised namely the 
validity of an order of extension made 
imder the proviso to Section 110 (2) of 
the Act Certain pieces of gold were 
seized under Section 110 (1) of the Act 
on the ground . that there vjas reason to 
believe that the goods were liable to con- 
fiscation. The seizure was made on 
February 21, 1963. On September 19, 

1963, a commimicatioh was sent by the 


Collector of Customs to the parties which 
purported to be an order of extension 
under the proviso to Section 110 (2) of 
the Act extending the time, within which 
a notice under Section 124 of the Act 
could be served, till February 20, 1964. 
This communication was followed by a 
show cause notice under Section 124 
dated December 19, 1963. A writ peti- 
tion was filed challenging the order of 
extension and also the seizure of the 
goods under Section 110 (1). The Division 
Bench held that there could be hardly 
any doubt that before an order of seizure 
could be made the proper officer should 
have reason to believe that the goods 
which were proposed to be seized were 
liable to confiscation and that it was 
equally clear that the belief which he 
should form in his mind was a subjective 
belief on ground which he need not dis- 
close and which were not subject to judi- 
cial review. On the • question whether 
a show cause notice should be given by 
the Collector of Customs before making 
the order of extension it was held as 
follows at p. 93 of the report; 

"We take the view that the power 
created by the proviso to Section 110(2) 
by the exercise of which the Collector 
could extend the period for service of the 
notice, could be exercised by the Col- 
lector without hearing the person from 
whom the goods were seized. That 

power is an administrative power, 

through the exercise of which all that 
the Collector does is to extend the period 
during which the investigation should be 
completed before the commencement of 
the proceedings in which . the/ question 
has to be decided whether the goods 
have to be confiscated or not At that 
stage, what the Collector has to do is 
to apply his mind to the question whe- 
ther there was any special difficulty 
which constituted impediments to the 

completion of investigation within the 
period of six months to .which Section 
110 (2) refers and exercise his discretion 
in favour ' of its extension if he was 
satisfied that there was any such justi- 
fication for non-completion of the investi- 
gation. It would surely be a very un- 
usual and inconvenient thing for tlie 
Collector at this • stage to call upon the 
person from whom the goods were sei^ 
ed to show cause why the delay should 
not be condoned or to reveal to hirn the 
difficulties which were encountered 
during the investigation and which was 
responsible for its non-completion within 
the prescribed period. Disclosure of 
these grounds to the person from whom 
the goods were seized would be against 
public interest and would be utterly 
detrimental to the completion of the in- 
vestigation. We therefore take the view 
that the petitioner had no right to be 
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heard at the stage when the Collector 
ordered the extension.” 

Reliance was next placed on a Bench 
decision of the Bombay High Court re- 
ported in AIR 1967 Bom 138, Vasantlal 
V. Union of India. In that case the En- 
forcement Department conducted a 
search on the strength of a search war- 
rant and recovered certain diamonds. On 
the. day following the search, a safe was 
opened and some further packets of 
diamonds were recovered. All the dia- 
monds remained in the custody of the 
Enforcement Directorate till September 
14, 1964, on which day the Customs 
Department took charge of the diamonds 
and seized them under Section 110 of the 
Customs Act. On March 4, 1965. the 
Collector of Customs made an order of 
extension under the proviso to Section 
110 (2) of the Act and on May 27. 1965, 
a further extension of three months was 
granted. It was contended that as the 
seizure by the Customs Officer was made 
on September 4. 1964, the period of six 
months expired on March 3, 1965. and ho 
order of extension could have been 
made after- that date. It was held that 
Section 9 of the General Clauses Act 
applied and the order of extension which 
was made on March 4. 1965, was made 
•within time. The order of extension 
was held to be valid although no show 
cause notice or opportunity of being 
heard was given to the party. I must 
point out, however, that the question of 
validity of the order on the ground that 
no show cause notice was given by the 
Collector of Customs in making the order 
of extension under the proviso to Section 
110 (2). and also on the ground of an op- 
portvmity of being heard was not given 
were not canvassed before the Court and 
these questions were not discussed in the 
judgment. The order, however, was held 
to be valid. I have already expressed my 
•views on these questions namely the 
validity of the order of extension ha-ving 
regard to the fact that no notice to show 
cause was served upon the petitioner and 
no opportunity of being heard was given 
to him. All that I need say at this stage 
is that •with respect I agree •with and 
accept the views expressed by the Divi- 
sion Bench of the Mysore High Court 
and of the Bombay Hi^ Court mention- 
ed above. 

35. The next case relied upon by the 
learned counsel for the respondents was 
a decision of the Supreme Court R. S. 
Sethi Gopi Kisan v. R. N. Sen, AIR 1967 
SC 1298. In that case upon information 
received 'that the appellant was in pos- 
session of undeclared gold the Customs 
autliorities issued an authorisation under 
the Defence of India (Amendment) 
Rules. 1963, (Gold Control Rules) for 


searching the appellant’s premises. The 
search was accordingly carried . out and 
gold and other articles, foreign currency 
and documents were seized. Writ peti- 
tion filed by the parties before the Bom- 
bay High Court was dismissed and there- 
after the matter went up to the Supreme 
Court. The first contention was that in 
the authorisation it was not stated that 
there was a reason to believe that goods 
were secreted. It was held that though 
the words 'reasons to believe’ were not 
embodied in the authorisation the phra- 
seology used in it had the same effect 
The next point decided was that the 
S. 105 of the Act did not require the 
Customs Officer to give reasons for his 
belief and that while it was advisable 
and proper to give reasons the non-men- 
•tion of reasons in. itself did not ■vitiate 
the order. The next question decided 
was that it was not necessary to set out 
the particulars of the nature of the 
goods and of the documents in the 
authorisation. To my mind, this decision 
is not of any assistance in this case. The 
question of validity of the authorisation 
on the ground that the reason to believe 
had not been set out in it or on the 
ground that goods and documents had 
not been specified was not canvassed on 
behalf of the petitioner in this case. 

36. The next contention of the learn- 
ed counsel for the respondents was that 
the license used by the petitioner for the 
purpose of clearing the goods was not 
a genuine license, but was a forged one, 
and therefore there was no license at 
all; and that being so, the import of the 
goods was unlawful and the goods even 
though cleared from the Customs barrier, 
were liable to confiscation and the peti- 
tioner who was responsible for using a 
forged licence for clearing the goods was 
in addition liable to an order of penalty. 
In support of this contention reliance 
was placed on a decision of the Supreme 
Court, Fedco (P) Ltd. v. S. N. Bilgrami, 
AIR 1960 SC 415. In that case it was 
held that the entire scheme of control and 
regulation of imports by licences was on 
the basis that the licence was granted on 
a correct statement of relevant fact and 
that if the grant of the licence was in- 
duced ' by fraud or misrepresentation 
that basis disappeared. It was also held 
that it would be absolutely unreasonable 
that such licence should be allowed to 
continue. In my •view this contention of 
the learned counsel for the respondents 
is well founded. The import of goods on 
a licence, in the case' of goods the import 
of which is prohibited, must be confined 
to imports made on a licence lawfully 
obtained. If a licence is forged, and I 
■wish to make it clear that in this case I 
do not say that it has been forged, as 
that would be a matter for determina- 
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tion in other proceedings against the 
petitioner, there is no licence at aU. The 
respondents’ case is that the licence used 
by the petitioner is a forged one, and 
if such forgery is proved in appropriate 
confiscatory and penal provisions of the 
proceedings, the import of the goods 
would be unlawful and would attract the 
Customs Act and other statutes. 

37. I shall now proceed to deal with 
the question of validity of the show 
cause notices under Section 124 of the 
Act. The respondents moved an appli- 
cation for modification of the order of 
in.iunction made by this Court while 
issuing the Rule NisL That application 
was disposed of by me by a judgment 
delivered on Mardi 12, 1968. In oppos- 
ing the application learned counsel for 
the petitioner had contended that under 
the order of extension by two months 
communicated by the letter of May 30, 
1966, the two months extension com- 
menced from June 1. 1966, and expired 
on July 31, 1966, and no further exten- 
sion was granted and therefore the ex- 
tended period expired on July 31, 1966. 
The notices under S. 124 of the Act 
were served on 1-10-66, 3-10-66, 15-10-66 
and 8-11-66 and in Matter No. 359 of 
1966 these notices were served on Octo- 
ber 3, 1966 and October 15, 1966. These 
show cause notices vmder Section 124 of 
the Act were issued after the Rule Nia 
was issued, and the order for interim 
injunction was made restraining the res- 
pondents from taking any steps on the 
basis of or in connection with the seizure 
of the goods and the order of detention 
dated December 5. 1965. I have already 
dealt with this contention earlier in this 
judgment. I need not therefore say any- 
thing more on this question exce^ that 
the order of injunction obtained by the 
petitioner restrained the respondents 
from taking any steps in connection with 
the seizmre and the order of detention. 
Quite clearly . the show cause notices 
under Section 124 of the Act could not 
be issued by the Customs authorities in 
violation of the order of injunction. The 
injunction restrained the respondents from 
issuing the show cause notices tinder S. 124 
of the Act, and the respondents became en- 
titled to serve the show cause notice 
only after the order modifying the order 
of injunction was made on September 
27, 1966. The petitioner had moved the 
Court for the order of injunction, and 
had obtained the same, and it is not 
open to him to contend that the show 
cause notices are bad as they were issu- 
ed beyond the extended period of two 
months which expired on July 31, 1966. 

38. These show cause notices were 
served, as I noticed earlier, after the 
Buie Nisi was issued by this Court and 


is therefore outside the scope of the Rule 
Nisi, and strictly speaking in disposing 
of this application, I am not called upon 
to deal with the question of validity of 
the show cause notices. But by the con- 
sent order made on September 27. 1966, 
the question of validity of the show cause 
notices is to be dealt with by the Court 
at the hearing of the Rule. That being 
the position I have to go into the ques- 
tion if the show cause notices issued by 
the Customs authorities under Section 
124 of the Act are valid. 

39. The contention of the learned 
counsel for the petitioner with regard to 
these notices is that they are invalid as 
they were issued beyond the extended 
period of two months, even assuming the 
order of extension was good. As I have 
noticed earlier the order; of. injimction 
restrained the respondents from taldng 
any further steps in connection with the 
seizmre and with the order of detention. 
The respondents could not, even if they 
wanted to, issue the show cause notices 
by reason of the order of injunction ob- 
tained by the petitioner. The show 
cause notices were issued, as they could 
only be issued, after the injunction was 
modified enabling the respondents to 
serve the ^ow cause notices. As -the 
order of this Court prevented the res- 
pondents from issuing the show cause 
notices, and as they were.:enabled to issue 
such notices only after the order made 
on September 27, 1966, I cannot hold 
that the show cause notices are invalid 
because they were issued after the ex- 
piry of the extended period of two 
months. Time in this case for issue of 
the show cause notices lapsed because of 
the order of injunction issued by this 
Court, and this injunction was obtained 
by the petitioner, and in my view the 
petitioner cannot now plead lapse of 
time as the ground of the invalidity of 
the show cause notices. In my view, 
therefore, the show cause notices issued 
by the Customs authorities under Sec- 
tion 124 (1) of the Act are valid. 

40. Liet me now examine the question 
if the respondents had acted fairly in 
making the order of seizure and deten- 
tion and also in extending the original 
period of six months in. exercise of the 
powers conferred by the proviso to Sec- 
tion 110 (2) of the Act In paragraph 14 
of the affidavit-in-opposition affirmed by 
Maurich Galestine on August 31, 1968, 
it is said that there were definite mate- 
rials for the reason to believe that the 
goods were liable to confiscation, parti- 
cularly the documents relating to import 
of watch parts against forged I. T. C. 
licence on accoimt of Messra Bhagwan 
Dass and Company, which was recovered 
from tire show-room at premises No. 6, 
Dalhousie Square East and the disclosure 
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made in the course of inquiry revealed 
that the goods were prim a fade liable to 
confiscation. In paragraph 32 of this 
afSdavit it is said that there are syste- 
matic infringement of prohibition com- 
mitted by the petitioner regarding im- 
port of parts of watches and time-pieces 
parts, on the strength of documents 
recovered from the petitioner’s premises 
which relate to forged import trade 
licences valued at Es. 1,73,946. In para- 
graph 38 of this affidavit it is said that 
inquiries made had disdosed that the 
IDetitioner with others at Calcutta, Delhi 
and other places had been party to a con- 
spiracy for unlawful import of watch- 
parts and time-pieces parts valued at 
Rs. 25 lacs. In paragraph 12 of the affi- 
davit-in-opposition affirmed by Chitta- 
ranjan Dutta on September 12, 1966, in 
Matter No. 359 of 1966, it is said that 
there were facts and drcumstances to 
indicate that the petitioner with other 
person was concerned in the fraudulent 
importation of the parts of the time- 
pieces, watches etc. against the various 
forged I. T. C. Licences including those 
forged and purported to have been issued 
for a sum of Rs. 3,08,600 in favour of 
Sudershan Industries and that documents 
concerning this firm were recovered from 
the petitioner’s premises and for that 
reason there was reason to believe that 
the goods in question were smuggled 
goods and were liable to confiscation. In 
Twragraph 27 of this affidavit it is said 
that there was sufficient cause for exten- 
^on of the period under S. 110 (2) of the 
Act and_ that inquiries with regard to 
sj'stematic infringement of the orders of 
prohibition committed by the petitioner 
and others in and outside West Bengal 
could not be completed within the period 
of ^ months from the date of seizure 
and/or detention. 


41. The respondents have disclosed in 
the affidavits filed on their behaK 
me materials which provided the reasons 
to believe, that the goods which had been 
seized are liable to confiscation. Accord- 
JpS to the respondents forged licences 
had been used by the petitioner for the 
P^tpose of importation of the goods. Ac- 
respondents again the 
petmoner had entered into a conspiracy 
^th other persons at Delhi and other 
for unlawful import of watch 
parts and time-pieces valued at a large 
spm of money. Show cause notices 
^der Section 124 of the Act had been 
« '‘^Ppn the petitioner. He will 
nerefore have the opportunity of dis- 
me charge of importation of 
^ods on forged licence. The allegations 
n tbe affidavits-in-opporition, to which 
have referred, ^closed in my wew, 
at any rate, that there were 
grounds for reason fo believe thaf the 


goods were liable to confiscation. Suffi- 
dency of the grounds for a reason to 
beheve is a matter of subjective satis- 
faction of the Customs OfBcer, 

Turning ^ now to the impugned 
order of extension made in exercise of 
the powers under the proviso to Sec- 
tion 110 (2) of the Act, it is to be noticed 
that there is no charge against the Col- 
lector of Customs that this order has 
been made capriciously or arbitrarily or 
dishonestly or that the CoUector of Cus- 
toms was biased against the petitioner. 
The only ground of attack on the order 
of extension was that it was made in 
violation of the rules of natural justice, 
inasmuch as no notice was served upon 
the petitioner to show cause why an 
order of extension should not be made, 
and the petitioner was given no oppor- 
tunity of being heard. Chapter Xni of 
the Act deals with searches, seizure and 
arrest, and Section 110 of the Acrt is in 
this chapter. The order of extension con- 
templated by the proviso to Section 110 
(2) of the Act is to be made where a 
notice under Section 124 of the Act 
could not be served within the initial 
period of six months. As I have noticed 
earlier the cause that can be shown for 
an order of extension is that inquiries 
from particular persons or at particular 
places could not he completed within the 
specified period for one reason or an- 
other. If notice is to be served upon the 
persons whose goods have been seized, 
that inquiries have yet to be made from 
pa^cular persons or at particular places, 
the purpose of the investigation itself 
Would be defeated. Such investigation 
to succeed must in its very nature be 
of a confidential character. It must be 
made in secrecy and behind the back of 
the party whose goods have been seized. 
To give notice to the party against whom 
the investigation is to be made, that in- 
quiries have yet to be made from parti- 
cular persons at particular places, would 
not oiily be contrary to the scheme of 
the Act but would be against public in- 
terest. It can by no means be said that* 
there was lack of fairness on the part of 
the Collector of Customs in making the 
order of extension without notice to the 
party and without giving an opportunity 
of being heard. The Collector of Ci^- 
toms must b© satisfied that there is sufii-| 
cient cause for ma k ing an order of ex-; 
tension- The scheme of the Act, in my, 
(3oes not demand that he should 
have' a judicial approach in coming to a 
decision if there is sufficient cause for 
making an order of extension when such 
an order is made before expiry of the 
time. The satisfaction of the Collector 
of Customs on the question of sufficiency 
of the cause is not jzzstidabJe and there) 
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can be no judicial review of an order of 
extension duly made by the Collector 
of Customs, unless such an order is made 
in violation of the provision in the sta- 
itute, after expiry of six months fixed by 
the statute or expiry of the period of 
[extension- 

43. The question when an adminis- 
trative or executive officer is required 
to act judicially or quasi-judicially is 
by no means uncertain. As early as 
1950 this question came up before the 
Supreme Court and two tests were laid 
down which have since been adhered to 
in all other decisions of the Supreme 
Court on this question. These two tests 
were laid down in Province of Bombay 
V. Khushaldas S. Advani, AIR 1950 SC 
222, After reviewing merely all the 
decisions on the question it was held at 
pp. 2S9-260 of ttie report as follows*. — 

"What are the principles to be deduced 
from the two lines of cases I have refer- 
red to? The principles, as I apprehend 
them, are; (i) that if a statute empowers 
an authority, not being a Court in the 
ordinary sense, to decide disputes arising 
out of a claim made by one party under 
the statute which claim is opposed by 
another party and to determine the res- 
pective rights of the contesting parties 
who are opposed to each other there is 
a lis and prima facie, and in the absence 
of anything in the statute to the con- 
trary it is the duty of the authority to 
act judicially and the decision of the 
authority is a quasi-judicial act; and 
(ii) that if a statutoiw authority has 
power to do any act which wiU prejudi- 
cially affect the subject, then, although 
there are not two parties apart from the 
authority and the contest is between the 
autI:ioritv proposing to do the act and 
the subject opposing it, the final deter- 
mination of the authority wiU yet be 
a quasi-judicial act provided the autho- 
rity is required by the statute to act 
ju&ciaUy.” 

In the instant case the second . princi- 
ple is attracted and applying that prin- 
ciple can it be said that the statute in 
this case requires the autlrority to act 
judicially? On an analysis -of the scheme 
of the Act and the requirement by the 
statute, itself of notice to a party in 
particular cases, the,' answer to the ques- 
tion cannot but be in the negative. 
There is nothing in the statute which 
requires the Collector of Customs to act 
judicially and to direct him to act judi- 
cially or qiiasi-judicially and compel 
him to serve notice upon the party 
whose goods have been seized before 
making an order of extension imder the 
proviso to Section 110 (2) of the Act 
would be contrary to the statute itsdlf 
and would defeat its purpose. 


44. For the reasons mentioned above 
this application fails and is accordingly 
dismissed. The Rule is discharged. There 
will be no order as to costs. AJl interim 
orders are vacated.. 

45. The questions involved in Mat- 
ter No. 359 of 1966 Sheikh Serajuddin 
V. The Assistant Collector of Customs 
for Preventive and others which was 
heard along with Matter No. 332 of 1966 
are identical. For the reasons mentioned 
in my judgment in Matter No. 332 of 
1966 this application . is also dismissed. 
The Rule, is discharged. All interim 
orders are vacated. Each" party to pay 
its own costs. 

Petition dianissed. 


AIR 1970 CALCUTTA 154 
(V 57 C 22) 

A. K. DAS AND .K. K. MITEA, JJ. 

Haripada Moitra, Petitioner v. Presi- 
dent, Calcutta Improvement Tribunal, 
Opposite Party. 

Civil Revn. No. 2440 of 1965. D/- 27-6- 
1969. 

(A) Constitution of India, Article 227 
^ Power of superintendence — Nature 
of, stated. 

The power of superintendence is in 
addition to the power conferred upon the 
High Court to control inferior Courts 
and Tribunals by means of writs under 
Article 226 but the power under Arti- 
cle 227 is not as extensive as that under 
Article 226 in certain respects and in 
exercise of the powers under Article 227, 
the High Court carmot exercise its 
powers imder Article 226. This power 
again is discretionary and cannot be 
claimed as of right by any party. The 
power of general superintendence con- 
ferred under ' Article 227 invokes a duty 
on the part of the High Court to keep 
all Courts and Tribunals within its terri- 
torial jurisdiction, within bounds of their 
authority, to see that they do what 
their duty requires and that they do it 
in a legal manner. This power, how- 
ever cannot he used as an appellate or 
revisional power and must be exercised 
most sparingly when interference is 
called for in cases of grave dereliction 
of duty or flagrant violation of law. 

(Para 24) 

(B) Comtitution of India, Art, 22G 

Natural justice — Formal cross-exami- 
nation is not part of natural justice but 
of legal and statutory justice. AIR 1967 
Cal 80 Foil. (Para 27) 

(C) Calcutta Improvement Act (5 of 
1911), S, 74 — Power to reduce, suspend 
or dismiss any member of staff — It is 
exercised by President as administrative 

IM/KM/E405/69/RSKyD ^ ' 
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officer and not as Court or tribunal though 
he has to act observing principles of 
natural justice — Power of superinten- 
dence of. High Court under Art. 227 of 
Constitution does not extend to exercise 
of administrative power — (Constitution 
of India, Art. 227.) (Para 36) 

(D) Constitution of India. Art. 226 — ■ 
Natural justice — Disciplinary proceed- 
ings against employee — Employee deli- 
berately not appearing and explaining 
charges against liim. with an eye to 
future legal remedy — Such conduct goes 
against his plea that he had no oppor- 
tunity to defend and that proceedings 
were conducted in violation of the prin- 
ciples of natiural justice. 

(Para 26) 

Cases Referred: Chronological Paras 


(1967) AIR 19G7 SC 361 (V 54) = 

1967-1 SCR 739, Bharat Barrel and 
Drum Mfp. Co. v. L. IC Bose 29 

(1967) AIR 1967 SC 1269 (V 54) = 

1967-2 SCJ 339, State of Orissa 
V. Dr. (Miss.) Binapani Dei 28 

(1967) AIR 1967 Cal 80 (V 54) = 

. 1967 Cri LJ 174, Kishanlal Agar- 
walla V. Collector of Land Cus- 
toms 27 

(1967) 71 Cal WN 152, B. Haider 
V. P. M. Chakraborty 28 

(1967) 71 Cal WN 926, Jyoti Prakash 
Mitter v. Union of India 28 

(1964) AIR 1964 SC 1140 fV 51) = 

1964 (2) Cri LJ 234, Indo China 
Steam Navigation Co. Ltd. v. 

Jasiit Singh 31 

(1953) AIR 1953 SC 325 (V 40) = 

1953 Cri LJ 1432. Maqbul Hossain 
V. State of Bombay 31 


Nani Coomar Chakravarti and Nepal 
Chandra Sen. for Petitioner: G. P. Kar 
and Somen Bose, for Respondent. 

DAS. J.: This is an application under 
Art. 227 of the Constitution for setting 
aside an order dt. March 10, 1965. passed by 
the opposite party President Calcutta 
Improvement Tribunal, dismissing the 
petitioner and imposing a penalty by 
way of deducting a portion of the con- 
tributory provident fund. 

2. The petitioner Haripada Moitra 
joined the Improvement Trust Tribunal 
as accountant in 1935 and was promot- 
ed as Chief Ministerial Officer in 1938, 
the designation of which part was chang- 
ed to Superintendent of the Improve- 
ment Tribunal. 

His retirement was due on March 15. 
1959 on attainment of the age of 55 but 
he was granted extension of service for 
one year at a time for six such, terms, 
the last of which expired on March 15, 
1965. 

3. In 1936, the then President of the 
Tribunal directed the petitioner to look 
after the records of the tribunal in addi- 
tion and to stay in a portion of the office 


premises of the tribunal as a Court 
keeper, though such stay was not a con- 
dition of the employment relating to 
this additional work. 

In 1941. Government sanctioned a spe- 
cial allowance of Rs. 30 for this addi- 
tional job which however, did not en- 
tail any responsibility for furniture of 
the tribunal, as he was placed merely 
in overal I supervision of the furniture. 
In August 1, 1964. he relinquished the 
charge of this additional work, under 
pressure from the opposite party, presi- 
dent of the tribunffi. 

4. The opposite party assumed charge 
as. President and started with bias against 
him, as he pointed out several illegal 
and irregular acts done by him in 'con- 
nection with appointment and discharge 
of officer of the tribunal. Trouble then 
started over the opposite party’s demand 
on petitioner to vacate a portion of ac- 
commodation which the petitioner was 
holding adjacent to the quarter of the 
court keeper — which the petitioner 
refused. 

5. Petitioner went on leave in August 
1964 and after a short break again went 
on medical leave due to expire on 
December 6, 1964. 

6. By an order dated December 5, 
1964, the Opposite party placed the peti- 
tioner under suspension with effect from 
December 5, 1964 and his application for 
extension of leave was rejected. On 
December 28, 1964, the petitioner was 
served with charge-sheet and two pro- 
ceedings were started against him. 

7. The. charges related to furniture, 
his failure to stay in the quarters during 
his term as Court Keeper, for which he 
drew allowance, for not immediately 
making over possession to the entire pre- 
mises in his occupation as Court Keeper 
to his successor and for breach of office 
discipline and misappropriation of office 
articles. 

8. The petitioner was thereafter 
directed to show cause why he should 
not be dismissed from service, make 
good the property, refund the allowances, 
and also, why deduction shall not be 
made from his provident fund under 
Rules of the tribunal. 

9. The petitioner who was ill and on 
medical leave, denied all the charges 
and prayed for copies of documents, spe- 
cified in the list annexed to the letter 
and for time to submit explanations. 

10. The petition was rejected and the 
petitioner was informed that the copies 
of the documents could not be furnished 
'at that stage’. His subsequent prayer 
for transferring the proceeding to some 
other authority, as the opposite party 
was himself a material witness, was also 
rejected. 
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11. Various correspondence thereafter 
followed but the petitioner’s requests 
were not complied with and the proceed- 
ings continued ex parte, and the petitioner 
was not allowed to be represented by 
a lawyer. 

12. . By an order dated February 24, 
1965, the opposite party found the 
charges proved and passed an order 
directing refimd of Rs. 3,500 drawn by 
petitioner over a period of 10 years for: 
failure to stay in tiie quarters, for com- 
pensation for the loss of furniture, and 
dismissing him from sendee. 

13. The petitioner was served with a 
copy of the order and directed to show 
cause why he should not be dismissed 
froni service. 

14. The petitioner submitted a repre- 
sentation allowing cause against the pro- 
posed penalty and submitting comments 
on the entire case. 

15. The petitioner contends that the 
action of the opposite party amoimts to 
violation of the principles of natural 
justice, as he was denied sufficient op- 
portxmity to show cause, by supplying 
the copies of documents, by adjourning 
the hearing and allowing him to be re- 
presented by a lawyer and by the fur- 
ther fact that the opposite party being 
himself the accuser and a material vdt- 
ness, started with a bias against him. 

16. The petitioner contends that the 
opposite party President has been vest- 
ed with “larger, imtrammelled and un- 
controlled power’ and the said powers 
have not been regulated by any Rules 
made under Section 74 (2) of the Act. 
The petitioner further contends that the 
provisions of S, 74 of the Act giwng. 
absolute powers to the President in the 
matter of reduction, suspension and dis- 
missal of officers and servants of the 
tribunal are discriminatory and ultra 
vires Art. 14 of the Constitution. 

17. ■ Petitioner therefore contends that 
the order of dismissal and deduction 
from the provident fund is wrongful,., 
mala fide, illegal and rtiould be set aside.'' 

18. The opposite party President 'of 
the tribunal filed an affidaXdt in opposi- 
tion claiming that this application under 
Art. 227 is not maintainable as^-the Pre- 
adent of the tribunal^ does not act as 
Judicial or quasi- judicial Tribimal in the 
naatter of taMng disciplinary action 
against officers appointed by him under 
the provirions of the Calcutta Improve- 
ment Act, 1911.- He contends that Art. 
311 of the Constitution does not apply and 
no rules have been framed under the 
provision of this Act for disciplinary 
action agrinst employees and therefore 
the ordinary law of master and servant 
applies. The order passed by the Preri- 
dent is an administrative order and as 


such, it is not amenable to High Court’s 
jurisdiction under Art. 227 of the Con- 
stitution. 

19. There is a general denial of the 
allegations on fact made in the petition 
and a claim that the power of suspend- 
ing and dismissing officers and servants 
of the Tribunal vests in the President 
alone, 

20. The petitioner could not be easily 
Contacted at his house though he was 
instructing his solicitors in several mat- 
ters relating to the proceeding, repeating 
prayers for copies of documents and for 
adjournments and for transfer of pro- 
ceedings, The deporitions of witnesses 
and exhibits and the copy of list of fur- 
niture were sent to petitioner by messen- 
ger but he made no submissions and only 
prayed for adjournment on the ground , 
of illness which was not believed hy the 
opposite party. 

• 21. The opporife party contends that 
the petitioner’s story of illness was . 
false and mala fide and that he was given 
sufficient opportunity to appear and 
answer the cliarges but he did not avail 
of that and should not therefore now be 
permitted to raise the plea that the prin- 
ciples of natural justice were not observ- 
ed in dealing with the charges against 
the petitioner. 

22. Final order in respect of the two 
proceedings was passed on 10-3-65, An- 
nexure X to the petition. The President • 
thereafter, recorded ^the following order: 

"On the findings, therefore as 

recorded in order No. 22 of 24-2-64, in 
proceeding No. 1 of 1964 and order no. 22 
of 3-3-1965 in proceeding No. 2 of 1964 
and on his being found guilty -on the 
charges therein, he be dismissed from 
service as superintendent of this office 

with effect from tiie afternoon of 

this date. 

It was further found that the grounds 
on which he was disnissed are acts of 
grave misconduct including act of em- 
bezzlement and negligence causing loss 
to the tribunal and to the Trust It was 
therefore ordered that a sum of Rs. 3,500 
be deducted from his provident fund 
under Rule 12 of the Contributory Pro- 
vident Fund Rules, read with Section 6 
(b) of the Provident Fimds Act 

23. The petitioner has challenged the 
order passed by the President particular- 
ly on the ground of jurisdiction and also 
on the ground of violation of the princi- 
ples of natural justice. The President 
was himself the prosecutor and a wit- 
ness and had a bias against him, which 
rendered him unfit to hold the enquiry 
and to punish him. The charges framed 
are bad in law and no opportunity was 
given to petitioner who was ailing, to 
app>ear and defend his honour and 
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Honesty. He was not given copies of 
papers upon which charges were framed 
even after the President made a tenta- 
tive decision to dismiss him and this ez 
parte enquiry ^d order of dismissal and 
deduction of Provident Fimd Money is 
violative of the principles of natural 
Justice. 

24, Art 227 of the Constitution gives 
pjower of Superintendence over Comts 
and Tribunals to the High Court and the 
relevant portion of the Article read as 
follows: — 

"JElvery High Court shall have superin- 
tendence over all Courts and tribunals 
throughout the territories in relation to 
which it exercises jurisdiction.” 
except Military Courts and Tribunals. 

This power of Superintendence is in 
addition to the power conferred upon 
the High Court to control inferior Courts 
and Tribunals by means of writs under 
Art. 226 but the power imder Art. 227 
is not as extensive as that imder Art 226 
in certain respects and in exercise of the 
powers under Art. 227, the High Court 
caimot exercise its powers under Art 
226. This power again is discretionary 
and cannot be claimed as of right by 
any party. The power of general superin- 
tendence conferred under Art. 227 in- 
vokes a duty on the part of the High 
Court to keep aU Courts and Tribunals 
within its territorial jurisdiction, within 
bounds of their authority, to see that 
they do what their duty requires and 
that they do it in a legal manner. This 
power, however, cannot be used as an 
appellate or revisional power and must- 
be exercised most sparingly when inter- 
ference is called for in cases of grave 
dereliction of duty or flagrant violation 
of law. 

23, Mr. Chakraborfy, learned Advo- 
cate for the petitioner has prindpally 
rested his argument on what he termed 
as arbitrary exercise of power as Presi- 
dent of the Calcutta Improvement Trust 
Tribunal in_ violation of the principles of 
naturd justice and he, therefore, invoked 
the aid of the Court’s jurisdiction under 
Art. 227 for interference, 

26. The petitioner 'was the Chief 
Ivlinisterial oflicer in the office of the 
Improvement Trust Tribunal of which 
the opposite party was the Prerident. 
Petitioner was due to retire with effect 
from March 15. 1959 and he was given 
several successive extensions — ax terms 
of one year each. Petitioner went on 
leave in August, 1964 and after a short 
break, again went on medical leave due 
to expire on December 6, 1964. He was, 
however, placed under suspension with 
effect from December 5, 1964 and on 
December 28, 1964. petitioner received 2 
charge-sheets against him, Then started 


a series of correspondence between peti- 
tioner and the President — Petitioner’s 
claim for certain papers were turned 
down, petitioner did not attend the en- 
quiry and his request to engage a solici- 
tor to defend him was rejected, though 
copies of proceedings including evidence 
recorded and documents were sent to 
him at his reridence. His plea for trans- 
fer of the enquiry to a different authority 
and his plea for long adjournments on 
medical grounds were also turned down. 
The President-opposite party made a 
tentative decision to dismiss him and 
communicated the decision to him for 
further explanation. The petitioner again 
raised similar contentions and did not 
participate by personal appearance. 
I<ong and protracted correspondence, all 
with the object of delaidng consideration 
of the charges ill-befits petitioner’s plea 
of serious illness, making his participa- 
tion difficult on grounds of health. Such 
correspondence vnth reservation that he 
was not partidpating in the ex parte pro- 
ceeding is likely to raise a suspidon that 
it is motivated. This is abundantly clear 
from his letter dated February T8, 1965, 
Annexure Q(l) where he wrote "Please 
note that by this it must not be thought 
that I am taking part in ex parte proceed- 
ing.” Obviously, he was advised against 
appearing and explaining the charges 
and he was acting with an eye to future 
legal remedy. Such conduct goes against 
his plea that he had no opportunity to 
defend and that the proceeding was con- 
ducted in violation of the prindples of 
natural justice. It is true that at times, 
the President’s order seemed strange and 
harsh and smacked of arbitrariness; his 
requests for certain copies were turned 
down without recording reasons. Hs peti- 
tions for time at all stages were rejected 
and he was given only a week’s time to 
show cause against dismissal •.’Ihese are, 
however, matters within the discretion of 
the President and in view of the deter- 
mined refusal of the petitioner to parti- 
cipate in the hearing of the proceeffings. 
it is difficult to say that that the princi- 
ples of natural justice were violated A 
departmental proceeding is a two-sided 
affair — the officer dravdng up the pro- 
ceeding must he reasonable and helpful 
in allowing the person v/ho is charge- 
sheeted to meet the case; equally, the 
latter must participate, instead of at- 
tempting to block the enquiry. Unfor- 
tunately neither went by that standard 
and the occasional lapses by the Presi- 
dent is more than compensated by the 
studied refusal of the petitioner to parti- 
cipate on pleas which do not appear 
to he substantiated. We are therefore, 
unable to hold that the principle of 
natural justice was -violated, to the pre- 
judice of the petition. 
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27. Mr. N. C. Chakravarti. learned 
Advocate for petitioner has submitted 
that the President had a bias against the 
petitioner and combined in himself a 
prosecutor and judge, in spite of protest 
and petitioner was condemned unheard, 
as he had no reasonable opportunity to 
appear and defend his honour. We have 
already discussed the circumstances iri 
which the charges against the petitioner 
were heard ex parte. The' petitioner in- 
dulged in lengthy and protracted corres- 
pondence while pleading inability to at- 
tend on grounds of health which makes 
it abundantly clear he never wanted to 
participate but merely to delay it, for future 
favourable circumstances. The learned 
Advocate strenuously argued the princi- 
ple of natural justice, forgetting that no 
natural justice requires that, there shall 
be a formal cross-examination. A Divi- 
sion Bench of this Court held in the case, 
reported in AIR 1967 Cal 80 that formal 
cross examination is procedural justice, 
it is governed by the rules of evidence, 
it is the creation of court, not a part of 
natural justice, but of legal and statu- 
tory justice. In the instant case, charges 
were framed, evidence was taken and 
considered and even copies of evidence 
and document sent to the petitioner, al- 
though he refused to participate. Indeed, 
he sent lengthy letter, disclosing the 
nature of his defence, though at the same 
time attempting to make it clear that he 
was not participating in the ex parte en- 
quiry, It is not for this court to lay down 
what documents should be furnished at 
what stage or what adjournments should 
be granted or whether a medical certifi- 
cate should be believed, but the entire 
proceeding leaves an impression that the 
petitioner was determined not to parti- 
cipate in the enquiry by the opposite 
party. The plea of a bias and prayer for 
transfer of the proceeding to some other 
authority is apparently not bona fide but 
merely out of a motive for delaying the 
consideration of the charges. No failure 
of the principles of natural justice is, 
therefore, involved and the argument is 
misconceived. 

28. This brings us to the question 
whether this principle can be invoked 
in an application under Art. 227 of the 
Constitution against decision by the op- 
posite party President of the tribunal. 
The jurisdiction ' of -the High Court on 
an application under Art. 227 of the Con- 
stitution is supervisory over all courts 
and tribunals when it outstrips the limits 
of its jurisdiction or acts in excess of 
authority vested under the law. Tests 
for exercise of this power tmder Art. 227 
have been laid down in the case reported 
in (1967) 71 CWN 152, B. Haidar V. P. 
M. Chakraborty and several other deci- 
sions and the High Court draws its juris- 


diction over Courts’ and Tribunals and 
none over administrative decisions or 
orders. Mr. Chakraborty has drawn bur 
attention to several decisions based on 
the failure of natural justice but these 
are decisions imder Art. 226 of the Con- 
stitution where the Court exercised its 
control over the inferior Courts and 
Tribunals by means of the writs. The 
power of judicial superintendence, con- , 
ferred by Art. 227 is not as extensive as 
the power conferred by Art. 226 and it 
can be exercised over Courts and Tri- 
bunals only in certain circumstances, ear- 
lier pointed out and enumerated in the 
decision reported in (1967) 71 Cal WN 
152. Mr. Chakraborty referred to Bina- 
pani Dei’s case, reported in AIR 1967 SC 
1269 in support of the argument that 
even administrative orders which involve 
evil consequences have to be passed con- 
sistently with rules of natural justice, 
but that was a decision in exercise of the 
power under Art. 226. It was also point- 
ed out in J. P. Mitter’s case reported in 
(1967) 71 Cal WN 926. that the doctrine 
of natural justice is not attracted where 
the function is purely administrative as 
distinguished from quasi-judicial. It is 
true also that the "area where principles of 
natural justice have to be followed and 
judicial approach has to be adopted has 
become wider and consequently the hori- 
zon of writ jurisdiction has been extend- 
ed in a corresponding measure but then 
this power can be exercised in exercise 
of the writ jurisdiction under Art. 226 
and not in exercise of the power of 
superintendence under Art. 227 of the 
.Constitution. 

29. In the case reported in AIR 1967 
SC 361 Bharat Barrel and Drum Mfg. 

Co. V. L. K. Bose, it was pointed out by 
the Supreme Court that while consider- 
ing the question, the Court should not 
proceed as if there are only inflexible 
rules of natural justice of universal ap- 
plication. Court has to consider in each 
case whether in the light of the facts and 
circumstances of the case. nature of 
issues involved, nature of order passed, 
and interests affected merely, a fair and 
reasonable opportunity of being heard 
was furnished to the person afiected. 

30. As already pointed out, the super- 
•visory jurisdiction under Art. 227 is over 
Courts and Tribunals and does not extend 
to acts in the exercise of administrative 
jurisdiction where the relationship is that 

of master and servant. The aggrieved ^ 
party may have other remedy but this 
Court has no jurisdiction to interfere ^ 
under Art. 227 in exercise of supervi- 
sory • jurisdiction. 

^ 31. The President is th'e administra- 
tive head, empowered to take disciplinary 
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action. He framed charges, served copies, 
took evidence, invited petitioner to- parti- 
cipate and cross-examine witness. He 
considered the evidence and documents 
and passed certain orders. One aspect 
of Mr. Chakraborty’s argument has been 
that the President was acting as a tribu- 
nal and therefore subject to supervisory 
jurisdiction of the Court under Art. 227. 
In Maqbul Hossen’s case, reported in AIR 
1953 SC 325, it was held that the cus- 
toms officer is not a Court or Tribunal 
though in adjudicating upon matters 
imder S. 167 of the Act he has to act In 
a judicial manner. 

An identical question was again con- 
sidered by the Supreme Court in a deci- 
sion reported in AIR 1964 SC 1140, 
Indo China Steam Navigation Co. Ltd. v. 
Jasjit Singh, in connection with an appli- 
cation luider Article 136 of the Consti- 
tution. This Article empowers the 
Supreme Court to entertain an application 
on two conditions being satisfied, firstly 
the order impugned must be an order of 
judicial or quasi-judicial character and 
should not be purely an administrative 
or executive order; secondly, the said 
order should have been passed either by 
a Court or a Tribunal in the territory of 
India. Article 136 oi the Constitution 
relates to orders passed by "Court” or 
"Tribunal”. Court’s power of superin- 
tendence under Article 227 is also over 
courts and tribunals and therefore the 
view expressed by Supreme Court as to 
what constitutes a Court or tribunal 
should form the guiding line in deciding 
the question- The Supreme Court held 
as follows; 

"It is clear that before an appeal can 
be entertained in this Court under Art. 
136, two conditions have to be satisfied; 
the order impugned must be an order of 
a judicial or quasi judicial character and 
should not be purely an administrative 
or executive order; and the said order 
should have been passed either by a 
Court or a Tribunal in the territory of 
India, It is difficult to lay down any 
definite or precise test for determining 
the character of a body which is called 
upon to adjudicate upon matters brought 
before it. Sometimes in deciding such a 
question, courts enquire whether the 
body or authority whose status or charac- 
ter is the subject matter of the enquiry, 
is clotlied with the trappings of a Court. 
Can it compel witnesses to appear before 
it and administer oath to them, is it re- 
quired to follow certain rules of pro- 
cedure, is it boimd to comply with the 
rules of natural justice, is it expected to 
deal with the matters before it fairly, 
justly and on the merits and not be guid- 
ed by subjective considerations: in other 
words, is the approach which it is requir- 
ed to adopt judicial or quasi-judicial 


approach? If all or some of the important 
tests in that behalf are satisfied the pro- 
ceedings can be characterised as judicial 
proceedings and the test of trappings may 
be said to be satisfied. But apart from 
the test of trappings, another test of im- 
portance is whether the body or autho- 
rity had been constituted by the State 
and the State has conferred on it its in- 
herent judicial power. If it appears that 
such a body or authority has been consti- 
tuted by the legislature and on it has 
been conferred the State’s inherent judi- 
cial power, that- would be a significant, 
if not a decisive indication that the said 
body or authority is a Tribunal.” 

It was further pointed out as follows: — • 

"All the proceedings under the Act, 
whether before the Custonw Officer or 
whether in appeal or revision, have to 
be conducted in accordance with the 
principles of natural v justice ahd they 
are in that sense judicial or quasi-judi- 
cial proceedings. The fact that the sta- 
tus of the Customs Officer who adjudi- 
cates under Section 167 fl2A) and Sec- 
tion 183 of the Act is not that 9 ! a tri- 
bunal, does not make any difference 
when we reach the stage_ of appeal or 
revision. A period of limitation is pre- 
scribed for the appeal, a procedure is pre- 
scribed by Rule 49 that the appeal or 
revision must be accompanied by a copy 
of the decision or order complained 
against, and the obvious scheme is that 
both the appellate and_ the revisional 
authorities must consider the matter 
judicially on the evidence and determine 
it in accordance with law." 

The Custom Officers therefore did not 
form a court or tribunal, though pro- 
ceedings had to be conducted in accord- 
ance with principles of natural justice 
and jurisdiction under Art. 227 cannot 
be involved except against the order 
passed by a court or tribunal 

'The result, therefore, is that an officer 
acting in exercise of its administrative 
function does not constitute a tribunal 
or a court so as to invoke the jurisdic- 
tion under Article 227 of the Constitu- 
tion, even if he has to act observing 
principles of natural justice. It would 
now be useful to exariiine the prow- 
sions of the Calcutta improvemcTit Act 
for examining how far the President of 
the Tribunal in dealing with the em- 
ployees was acting aS a Court or Tri- 
bunal. 

Section 70 of the Act provides for 
Constitution of a 'Tribunal for the pur- 
poses of performing the functions of the 
Court in reference to acquisition of lands. 

Section 71 provides that for the pur- 
poses of acauiiing land under Land Ac- 
quisition Act, the Tribunal shall be 
deemed a Coiurt (except for certain pur- 
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poses) and the President of the Tribimal 
shall be deemed to be a judge. 

Section 72 provides that the Tribunal 
shall consist of a President and two as- 
sessors. 

Section 74 provides . for officers and 
servants of the Tribunal, and for pre- 
paration of a statement by the President 
showing number and grades of the clerks 
and other officers and servants and their 
salaries. 

Clause (2) of the section authorises the 
President to make service rules prescrib- 
ing age of superannuation and other con- 
ditions including leave, allowances etc. 
and for establishing and maintaining 
provident or annuity fund. 

Sub-clause (4) reads as follows:— 

"(4) Subject to any directions contain- 
ed in any statement prepared imder sub- 
section (1) and any rules made under 
sub-section (2), sihd for the time being 
in force, the power of appointing, promot- 
ing and granting leave to officers and 
servants of the Tribunal, and the power 
of reducing, suspending or dismissing 
them, shall vest in the President of the 
Tribunal.” 

32. The President of the tribimal, 
therefore, sits with two assessors and forms 
the Court and exercises ■ powers imder 
the Land Acquisition Act. Tlie President 
is also the administrative head and con- 
trols the staff and has the power of 
'reducing, suspending or dismissing them’. 
Clause 4 makes it clear that such power 
vests in the President of the Tribunal and 
he exercises the powers "subject to any 
rules made under sub-section (2). Ad- 
mittedly no rules have been made and 
the President has the power to reduce, 
suspend or dismiss them. This adminis- 
trative power is exercised by the Presi- 
dent alone and shall not be confused with 
what is termed a Court within the mean- 
ing of Sections 71 and 72 formed by the 
President and the 2 assessors. The Presi- 
dent sitting with assessors forms a Court 
but President alone exercises adminis- 
trative fimctions subject to rules framed 
but no rules have been framed. 

33. Mr. Chakraborty • submitted that 
under the scheme of the Act, President 
alone performs certain judicial functions 
as enumerated in Section 77 (6) of the 
Act. This is in respect of determination 
of the person to , whom compensation is 
payable and apportionment of compensa- 
tion, which may be done in the absence 
of assessors if the President considers 
tins procedure unnecessary. 

This, however, is in the nature of a 
routine matter and in any case, it autho- 
rises the President to do it in certain 
cdrcumstances but in oding so, he does 
not himself constitute a court or tribimal 
within the meaning of the Act, 


34. The President alone, therefore, 
controls the staff in its administrative 
capacity and has the right to reduce, sus- 
pend, or dismiss any member of the 
staff. This power is exercised as an ad- 
ministrative officer and the r^ationship 
is that of master and servant and he does 
not exercise such power as a Court or 
tribimal. No rules have been framed and 
no question of violating any such Rule 
arises. This court has power of superin- 
tendence over all courts and Tribunals 
within the limits of its jurisdiction but 
it does not extend to administrative 
orders, by persons or bodies which do 
not constitute a court or a tribunal. 

35. Mr. Chakraborty next argued that 
.rules governing Provident Fund are sta- 
tutory Rules and in deducting the sum 
of Rs. 3000, President acted illegally and 
in violation of the rules. The relevant 
rule reads as follows: — • 

"(2) The reasons for which a dismissal 
&om the service may, under Section 6 
(b) of the Act, . authorize a deduction 
from the sum standing to the credit of 
the subscriber in the fund, are — 

(i) grave misconduct. 

(ii) any act of embezzlement, 

(iii) any wilful default or neglect of 

duty by such subscriber by reasons of 
which the President or the Board -may 
at any time have paid, sustained or been 
put to any loss, -damage, costs"-or, . ex- 
.pense.” . 

If therefore the petitioner has been 
dismissed and his dismissal order is valid, 
the order of deduction of Provident 
Fund money is only consequential and 
not in violation of tiiese rules and it calls 
for no action from this Court, 

36. We, therefore, conclude as follows; 

(1) Out of the facts disclosed, it is diffi- 
cult to say that the petitioner had no 
opportunity to explmn the charges or 
put his case before the President and the 
question of violation of the principles of 
natural justice, therefore, does not arise. 

^ (2) President of the tribunal in exer- 
cising disciplinary jurisdiction did not 
constitute a Court or a tribunal but 
acted in exercise of his administrative 
duty and therefore the law of master 
and servant applied and whatever other 
remedies the petitioner , might have, he 
cannot invoke the aid of this court’s 
power under Art. 227 for redress of his 
grievances. 

(3) Even though not a court or tribunal, 
the proceeding before the President has 
to be concluded observing principles^ of 
natural justice but in any case the High 
Court cannot interfere in exerdse of its 
power under Art. 227. 

37. This application therefore stands 
dianissed. 
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38. There will be no order as to costs. 

39. K. K. MITRA, 3 . I agree. 

Application dismissed. 


AIR 1970 CALCUTTA 161 (V 57 C 23) 
P.N. MOOKERJEEAND A. KDUTT.JJ. 

/ Abhoy Pada Roy, Petitioner v. Excise 
Commissioner, West Bengal and another. 
Opposite Parties. 

CivU Rule No. 300 of 1961, D/- 29-2- 
1968. 

Medicinal and Toilet Preparations (Ex- 
cise Duties) Act (1955), S. 3 and Schedule, 
Item I and Clause 2 (iii) — Medici- 
nal and Toilet Preparations (Excise 
Duties) Rules, 1956, Rules 60 and 67 — 
Presumption under Rule 67 possible only 
if the preparation is an Ayurvedic one — 
Higher rate xmder Item 1 cannot also he 
charged. 

The Commissioner of Excise sought to 
charge a preparation 'Dhanantari 
Rasayan’ at the higher rate under 
Item 1 of Schedule to the Medicinal and 
Toilet Preparations (Excise Duties) Act 
treating it as an Ayurvedic preparation, 
on the ground that the petitioner had 
not proved it to be an allopathic prepa- 
ration and that it was not licensed under 
the Drugs Act. The preparation was thus 
presumed under R. 67 to be Ayurvedic 
one and higher duty was levied under 
Item I of Schedule to the Act in the 
place of the lower duty xmder residuary 
Cl. 2 (iii) of the Schedule. 

Held, that under S. 3, the charging 
section, the taxing authority had to satis- 
fy the test for holding that a preparation 
was chargeable to higher duty. For 
higher duty the medicinal preparation 
should not only be one to which alcohol 
has been added, but must be capable of 
being consumed as ordinary alcoholic 

beverage. For establishing that it is 

capable of being consumed as ordinary 
alcoholic beverage, presumption under 
R. 67 can be relied upon only when the 
preparation in question is an Ayurvedic 
preparation. In the absence of any 
material on record to indicate that it was 
an Ayurvedic preparation, the presump- 
tion under R. 67, namely, that for pur- 
poses of duty A 3 mrvedic preparations 
to which alcohol is added shall be treat- 
ed as alcoholic beverages, would not 
apply and the higher rate of duty could 
not be levied. (Para 3) 

Shaila Dhar Chowdhury. for Petitioner; 
Soumendra Chandra Bose and Dwijendra 
, Nath Lahiry, for Opposite Parties. 

ORDER: — This Rule was obtained by 
the petitioner against an order of the 
Commissioner of Excise, West Bengal, 
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holding that the petitioner’s preparation 
"Dhanantari Rasayan” was liable to he 
assessed at the rate of Rs. 17.50 P. per 
London Proof Gallon for purposes of 
excise duty with effect from April i, 
11957. 

2. The reason, given by the learned 
Commissioner, is that, in view of Rule 60 
of the Medicinal and Toilet Preparations 
(Excise Duties) Rules, 1956, as subse- 
quently amended, the appellant not hav- 
ing adduced any proof that the prepara- 
tion in question is manufactured accord- 
ing to the allopathic system of medicine 
and the Deputy Commissioner having 
reported that the preparation in question 
has not been licensed under the Drugs 
Act, the said preparation has to be classed 
as an Ayurvedic preparation and, ac- 
cordingly under Rule 67, the above 
higher duty, in place of the lower duty 
of Bs. 5/- under the residuary clause 2 
(iii) of the Schedule to the Act. will be 
leviable. 

3, The point raises a short question. 
The above taxing statute contains, as its 
charging section, Section' 3, and the tax- 
ing authority has to satisfy the test for 
holding that it is chargeable to higher 
duty. The schedule to the statute {The 
Medicinal and Toilet Preparations (Excise 
Duties) Act, 1955] mentions, in the rele- 
vant item No. 1, to quote its relevant 
part, "Medicinal ***preparations contain- 
ing alcohol ***■ to which alcohol has been 
added; and which are capable of being 
consumed as ordinary alcoholic bever- 
ages” as liable to the higher duty of Rs. 
17.50 P. There is no dispute that the pre- 
paration in question is a medicinal pre- 
paration. There is no dispute either that 
it is a medicinal preparation to which 
alcohol has been added. The parties, 
however, are not agreed on the point 
whether this preparation is capable of 
being consumed as ordinary alcoholic 
beverage. That aspect, therefore, has to 
be established before the department can 
assess the preparation in question to the 
higher duty. For establishing the same, 
the department relies on Rule 67 of the 
Rules which, to quote the relevant facts, 
is in these terms: "For purpose of duty 
Ayurvedic preparations *** to which 
alcohol is added at any stage of manu- 
facture, shall be treated as ^coholic pre- 
parations capable of being used as ordi- 
nary alcoholic beverages.” This pre- 
sumption, however, will apply only when 
the preparation in question is an Ayur- 
vedic preparation. There is no , material 
on the present records to indicate that 
the disputed preparation is an Ayurvedic 
preparation and, unless this is establish- 
ed, the presumption under Rule 67, or, 
for the matter of that, the application of 
the higher duty under the above item 1 
of the Schedule to the Act. cannot be 
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made. In this view, we are unable to 
uphold the order or decision of the Com- 
missioner, which is the subject-matter of 
the present Rule, and, in our opinion, the 
matter requires further consideration. 

4. We would, accordingly, make this 
Rule absolute, set aside the impugned 
order and send the matter back to the 
Commissioner for fresh and further con- 
sideration on the materials, already on 
record, and on such further materials as 
may be made available to him by the 
parties, in accordance with law, in the 
light of the observations, made in this 
judgment. 

5. There will be no order for costs in 
this Rule. 

Petition allowed. 
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AMARESH ROY AND S. N. BAGCHI, JJ. 

The State, Appellant v. Golam Rasul, 
Respondent. 

Govt. Appeal No. 6 of 1963, D/- 7-2- 
1969. 

Criminal P. C. (1898), Section 492 — 
Provision in Legal Remembrancer’s 
Manual of West Bengal does not enable 
Government of West Bengal to appoint 
any Public Prosecutor in respect of Cen- 
tral Territory of Andaman and Nicobar 
Islands — Calcutta High Court (Extension 
of Jurisdiction) Act (41 of 1953) — (Cri- 
minal P. C. (1898). S. 4(1) (i)) — (CivU 
P. C. (1908), S. 2 (7) (a)) — (Constitution 
of India, Art. 258 (1)). 

The Calcutta High Court under the 
Act 41 of 1953 exercises jurisdiction as 
the High Court for the Andaman and 
Nicobar Islands. The State Government 
of West Bengal has not been authorised 
to perform the functions of the State 
Government of the Central Territory in 
Andaman and Nicobar Islands. That 
being so, the Legal Remembrancer of 
Government of West Bengal has no con- 
nection with the appeal from acquittal 
preferred by the Chief Commissioner of 
the Islands through the Public Prosecutor 
and therefore, has no authority to ap-. 
point any lawyer either for the appe- 
lant State or for the accused-respondent 
in the appeal A provision in the Legal 
Remembrancer’s Manual under which 
there is an arrangement . between Central 
Government and the State Government 
of West Bengal for appointing lawyers 
does not enable the' Government of West 
Bengal to appoint any Public Prosecutor 
in respect of the Central Territory under 
Section 492 Cr. P, C. In an appeal 
against an order of acquittal it is the ap- 
pellant-State, which is the Central Gov- 
ernment in the case, that has the right 

CM/LM/B155/69/MBB/R. 


to prosecute the appeal by appointing a 
properly authorised lawyer. (Para 12) 
Per Bagchi J. : — Legal Remembrancer 
of West Bengal, can however, if appoint- 
ed by Central Government by virtue of 
provisions of Art. 258 (1), read with 

S. 492 (1) of Criminal P. C. (1898), re- 
present Andaman and Nicobar Islands 
i. e. Central Government in any appeal 
or proceedings before Calcutta High 
Court and can also nominate counsel for 
the Union Territory to prosecute the ap- 
peal for and on behalf of the Union Ter- 
ritory and can also appoint, upon the 
High Court’s approval, Cotmsel to repre- 
sent the respondent accused. Case law 
reviewed. (Para- 28) 

Cases Referred: Chronological Paras 
(1952) AIR 1952 Madh B 13 (V 39) = 

1952 Cri LJ 153=Madh BLJ 1955 
HCR 1399, State v. Brindawan 25 
(1949) AIR 1949 PC 263 (V 36) = 

50 Cri LJ 886 = 1949 All LJ 
325, Bhagwan Das v. The King 20 

(1933) AIR 1933 Cal 118 (V 20) = 

34 Cri LJ 662=ILR 60 Cal 603. 

Tushar Kanti Ghosh v. Governor 
of Bengal 26 

(1919) AIR 1919 Cal 203 (V 6) = 

20 Cri LJ 170=ILR 46 Cal 544, 

Supdt. and Remembrancer of Legal 
Affairs Bengal v, Tularam Baro- 
dia 24 

Dipak Kumar Sen Gupta, for Appel- 
lant; J; C. Sinha and I. A Qayum, for 
Respondent. 

AMARESH ROY, J. : — This appeal is 
from Andaman and Nicobar Islands and 
has been preferred by the State through 
the Public Prosecutor, Andaman and 
Nicobar Islands, against an order of ac- 
quittal passed by the Additional District 
Magistrate, Andaman and Nicobar Islands 
on 27th December, 1962 in a trial hdd 
in Port Blair in Criminal Case No. 63/40 
of 1962 in which the respondent Golam 
Basool was charged for an offence imder 
Section 408 of the Indian Penal Code 
alleged to have been committed b,y him 
on or about 16th December, 1959 at Long 
Islands as a servant in the employment 
of Forest Co-operative" Chain Stores In 
respect of Rs. 977.08 nP, That amoimt 
was alleged to be the money recovered 
from the Forest Mazdoors against goods 
supplied to therri on credit which' the 
Range OfScer Henry Lawrence sent 
through N. Kaniappa Mudaliar and all- 
eged to have been received by Golam 
RasooL 

2-5. Case started on the report of , 
President of the Forest Co-operative 
Chain Stores Ltd., Chatham to 'the 
Superintendent of Police, Port Blair, in 
which it was alleged that Rs. 2721.06 

nP. was found short 

(His Lordship reviewed the evidence 
in the case and proceeded). 
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6. In that state of evidence the find- 
ing of the learned Magistrate at the trial 
court that prosecution has failed to prove 
that the money was entrusted to Golam 
Basool is, in our view, the correct aim 
proper finding. That being so. apart 
from other infirmities in the prosecution 
case and evidence referred to by the 
learned Magistrate in his judgment toe 
order of acquittal is toe only legal order 
that could be made in toe case. We, 
therefore, dismiss the appeal 


7, Besides dismissing the appeal on 
merits, we also need mention a feature 
in prosecuting this appeal As we have 
already mentioned the appeal was pre- 
ferred under Section 417 fl) Cr. P- ^ ^ 
the State Government through toe Pub- 
lic Prosecutor at Andaman and Nicobar 
Islands. In the Memorandum of Appeal 
it has been stated in paragraph 23 toat 
the appeal was so filed by toe Pubhc 
Prosecutor — "Being directed 
Chief Commissioner, Andaman and Nico- 
bar Islands in exercise of the p^ers of 
the State Government under Section 41 1 
of the Code of Criminal Procedure (wde 
Order No. 193, dated 27th January. 1963) 
A copy of that Order was apirended to 
the Memorandum of Appeal as Anne^re 
’B’. When toe appeal was presented m 
the Islands it was admitted by the order 
of Sri Halve who was functio^g as toe 
Registrar in toe Islands in tlm absence 
of the Chief Commissioner. Thereafter 
on 24th April 1963, an order was made 
by a Division Bench of ttos Court (y. 
Mukherjee and D. N. Das Gupta, JJ.) m 
these terms: — 


"Consequent on the order of admission 
of the appeal we direct the respondent 
Golam Rasool to be re-ai^ested and r^ 
leased on bail to toe satisfaction of ttm 
Chief Commissioner of the_ Andean & 
Nicobar Islands. We also direct toe issue 
of usual notices." 


Order for bail was modified by an 
Order dated 15th of July, 1964 passed by 
the Division Bench (D. N. Das Gupta and 
A. C. Gupta, JJ.). It remains doubtful if 
a proper order admitting the appeal for 
hearing was made according to the Rules 
of the Appellate Side on this Court. 

8. At the hearing before us Mr. Dipak 
Sen Gupta appeared for toe prosecution 
being so appointed by the Legal Remem- 
brancer of West BengaL Mr. Sen Gupta 
stated before us that he has not been 
authorised either by the 'Public Prosecu- 
tor of Andaman and Nicobar Islands, nor 
has he been appointed as Public Prose- 
cutor for tlie purpose of this case by the 
State Government of Andaman and Nico- 
bar Islands which is a Central Territory. 
Mr. Sen Gupta frankly stated that he 


was in doubt whether he has proper 
authority and locus standi to represent 
the appellant in this appeal 

9. It also appears toat upto a stage 
during The pendency of toe appeal in this 
Court the accused-respondent Golam 
Rasool had not entered appearance 
through any lawyer appointed by him. 
At that stage the Legal Remembrancer 
of West Bengal Government appointed a 
learned Advocate of this Court Mr. 
Jogesh Chandra Sinha to represent and 
appear for the respondent in this appeal 
Before toe date of hearing, however, a 
learned Advocate Mr. fiiamdar Abdul 
Quayum has filed a Vakalatnama execut- 
ed by the respondent Golam Rasool The 
said learned Advocate Mr. Abdul Qua- 
yum appeared before us at toe hearing. 
The situation thereby created was one 
of doubt and confusion regarding toe 
position of the learned Advocate Mr. 
Jogesh Chandra Sinha who was appoint- 
ed to appear for defence by the Legal 
Remembrancer of West Bengal 

10. It is also noticeable that during 
toe pendency of the appeal in this Court, 
for the State the learned Dy. L. R. of 
"West Bengal, Mr. S. N. Banerjee appear- 
ed before the Division Bench on 24th 
Apiil, 1963 and on 25th of July, 1964 an- 
other learned Advocate Mr. Prasun 
Chandra Ghosh appeared before the Divi- 
sicn Bench for the State. 

11. The appeal was by the State Gov- 
ernment imder Section 417 (1) Cr. P. C. 
The territory of Andaman and Nicobar 
Islands is a Central Territory and the 
State Government in relation to that terri- 
tory is the Central Government of India. 
The Chief Commissioner appointed by the 
Central Government exercises' the func- 
tions of toe State Government for that 
territory and the appeal was filed through 
the Public Prosecutor of Andaman and 
Nicobar Islands under the directions of 
the Chief Commissioner given under Sec- 
tion 417 (1) Cr. P. C. 

12. This High Court under the Act of 
1953 exercises jurisdiction as the High 
Court for the Andaman and Nicobar 
Islands. The State Government of West 
Bengal has not been authorised to per- 
form the functions of the State Govern- 
ment of the Central Territory in Anda- 
man and Nicobar Islands. That being so, 
toe Legal Remembrancer of Government 
of West Bengal has no connection with 
the appeal, and therefore, has no autho- 
rity to appoint any lawyer either for the 
appellant State or for the accused-res- 
pondent in this appeal The learned Dy, 
L. R. Mr. S, N, Banerjee has referred to 
a provision in D R,’s Manual imder 
which there is an arrangement between 
Central Government and the State Gov- 
ernment of West Bengal for appointing 
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lawyers. That provision, however, does 
not enable the Government of West 
Bengal to appoint any Public Prosecu- 
tor in respect of the Central Territory 
under Section 492 Cr, P, C. In an appeal 
against an order of acquittal. It is the 
appellant-State, which is the Central 
Government in the present case, that has 
the right to prosecute the appeal by ap- 
pointing a properly authorised lawyer. 
Mr. Dipak Sen Gupta was not so autho- 
rised, 

13. For the accused-respondent in the 
appeal a lawyer appointed by him on a 
Vakalatnama appeared before us at the 
hearing. The learned Advocate Mr. 
Jogesh Chandra Sinha, who was appoint- 
ed by the Legal Remembrancer of West 
Bengal, was rendered functus officio and 
had no proper authority to represent the 
accused-respondent. 

14. Such state of confusion In the im- 
portant matter of proper representation 
at the Bar of the parties in the appeal 
Is likely to hamper proper disposal of the 
appeals for doing justice between parties. 
Governments concerned should be alive 
to the necessity of proper appointment 
of lawyers and avoid such confusion. As, 
however, the learned Advocates, who 
were before us, had prepared the case, 
we availed their assistance at the hearing 
of the appeal. They made their submis- 
sions on the evidence in the case and the 
order we have made above was upon 
hearing of all the three learned Advo- 
cates above mentioned. 

15. The appeal is dismissed. The Res- 
pondent Golam Rasool is discharged 
from the Bail bond. 

16. BAGCHI. J. : — • I agree with my 
Lord that the appeal be dismissed and 
the respondent, Golam Rasul, be dis- 
charged from the bail bond. But I like 
to add a few words of my own on some 
question of law. 

17. In the matter of appointment of 
the Public Prosecutor and the defence 
Counsel in this appeal, there has been 
utter confusion and wolation of law. My 
Lord has been pleased to deal with the 
matter regarding how they were appoint- 
ed to represent this appellant, the Union 
Territory of Andaman and Nicobar 
Islands and the respondent, Golam Rasiil. 

18. Section 492 of the Code of Criim- 
nal Procedure reads as follows: — 

"The Central Government or the State 
Government may appoint, generally, or 
in any case, or for any specified class of 
cases,- in any local area, one or more offi- 
cers to be called Public Prosecutors 
(added by Sec. 3 — Anti-Corruption 
Laws Amendment Act, Act XL of 1964 
which came into force on and from 18- 
12-64)." 


A.I.E. 

Section 4, sub-section fl), clause (i) of 
the Code of Criminal Procedure says; — 

*' 'High Coxu't’, in relation to the Anda- 
man and Nicobar Islands, means the High 
Court in Calcutta, and. in relation to any 
other local area, means the highest court 
of criminal appeal for that area . . . . " 

19. The High Court of Calcutta has \ 
jurisdiction over the local area of the ; 
State of West Bengal as well as of the . 
local area of the Andaman and Nicobar 
Islands. The Andaman and Nicobar 
Islands are a centrally administered ter- 
ritory. The . executive power of the 
State Government trader Art. 154 of the 
Constitution vests in the Governor where- 
as the executive power of a centrally 
administered -territory vests in the Pre- 
sident under .Art. 73 of the Constitution. 

20. Section 492 of the Code of Crimi- 
nal Procedure, 1898 since the amendment 
in 1964 authorises the Central Govern- 
ment or the State Government, as the 
case may be, to appoint, generally, or 
in any case, or for any specified class of 
cases, in any local area, one or more offi- 
cers to be called Public Prosecutors. The 
emphasis lies in the expression 'in any 
local area’ as occurring in Sec. 492, sub- 
section (1) of the Code of Criminal Pro- 
cedure, 1898. Their Lordships of the 
Privy Council in the case of Bhagwan 
Das v. The King, reported in AIR 1949 
PC 263, had to interpret the executive 
authority of the province under Sec- } 
tion 49 of the Government of India Act, 
1935, to make appointments to the post 
of a Public Prosecutor trader Section 492, 
sub-section (1) of the Code of Criininal 
Procedure as it then stood, and in that 
context, their Lordships were pleased 

to observe that it was a part of .the exe- 
cutive authority of the province to make 
appointments to the post of a Public 
Prosecutor and the executive authority 
of the province being vested by Sec- 
tion 49, Government of India Act, 1935, 
in the Governor, he only was entitled to 
appoint the Advocate General, a Public 
Prosecutor. 

21. The local area of a State and the 
local area of an Union Territory are well 
defined. The Andaman and Nicobar 
Islands constitute an Union territory ad- 
ministered by the Central Government 
through the Chief Commissioner. The 
local area of an Union territory adminis- 
tered by the Chief Commssioner, as in 
the case of the Andaman and Nicobar 
Islands, is a centrally administered State 
and the executive power of a centrally 
administered State vests in the Presi- ^ 
dent of India imder Art. 73 of the Con- 
stitution. That is why in regard to ap- 
pointments of Public Prosecutors in any 
local area in relation to a State or the 
Union, amendment had to be made in 
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sub-section (I) of Section 492 ol the Code 
of Criminal Procedure. 1898 in 1964 and 
the two groups of words in the alter- 
native, the "Central Government” or the 
"State Government” had to be introduced 
in sub-section (1) of Section 492 of the 
Code of Criminal procedure. The execu- 
tive power of the Governor of a State in 
the matter of appointment of a ^bHc 
Prosecutor by virtue of the autijority of 
article 154 of the Constitution, read with 
Section 492, Sub-section (11 of the Code 
of Criming Procedure, 1898, extends 
within the local area of a State, while 
the executive power of the President 
under Art. 73 of the Constitution, read 
with Section 492, sub-section (1) of the 
Code of Criminal Procedure extends 
within the local area of an Urdon terri- 
tory, such as, in the case of Andaman 
and Mcobar Islands, 

22. Art. 258 of the Constitution CL (1) 
reads as follows: — 

"I7otv;ithstanding anything in this Con- 
stitution, the President piay, with the 
consent of the Government of a State, 
entrust either conditionally or rmcondi- 
tionally to that Government or to its 
officers functions in relation to any mat- 
ter to which the ^ecutive power of 
the Union extends.” 

23. The President may, with the con- 
sent of the Government of a State, such 
as that of West Bengal entrust to such 
State Government or its officers func- 
ticns in relation to the appointment of 
a Public Prosecutor in regard to cases 
arising within the local area of the Union 
teiTitoiy, as in the case of Andaman and 
Nicobar Islands, within which the execu- 
tive power of the ■ Union, vested in the 
President, extends. In the present ap- 
peal neither the learned Counsel, ap- 
pointed by the learned Legal Remem- 
brancer of the Slate of West Bengal, re- 
presenting the Union territory of Anda- 
man and Nicobar Islands, the appellant, 
before us at the hearing of this appeal 
nor the learned Counsel appointed by the 
learned Legal Remembrancer of the 
State of West Bengal appearing for the 
respondent who had not been initially 
represented, but later on, represented by 
the lawyer of his own choice, could en- 
lighten us as to whether or not the Pre- 
sident Avith the consent of the Govern- 
ment of West Bengal entrusted either the 
Government of West Bengal or the learn- 
ed Legal Remembrancer, West Bengal, the 
function in relation to the appointment 
of a Public Prosecutor for the appellant, 
Andaman and Nicobar Islands, to prose- 
cute with this appeal before this High 
Court at Calcutta for and on behalf of 
the said appellant, and to appoint a 
learned Counsel to represent the unrepre- 
sented respondent in this appeal before 
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this Court. The Central Government 
could also appoint by virtue of the pro- 
visions of sub-clause (1) of Art. 258 of 
the Constitution, read with sub-sec, (1) of 
Section 492 of the Code of Criminal Pro- 
cedure, 1898, with the previoixs consent 
of the State Government, the Legal Re- 
membrancer, West Bengal as Public 
Prosecutor for the Union territory of 
Andaman and Nicobar Islands for the 
purpose_ of this appeal under Section 417, 
sub-section (1) of the Code of C riminal 
Procedure, and in that event, the learn- 
ed Legal Remembrancer, West Bengal 
could well have nominated the learned 
Coi^el appearing for the appellant. 
Union territory, to prosecute with the 
appeal for and on behalf of the Union 
territory, and could also appoint, upon 
this Court’s approval the learned defence 
Counsel to represent the respondent in 
this appeal before this Court. Neither of 
the learned Counsel appearing for 
either side, nor the learned D. L. R. of 
West Bengal could show us any notifi- 
cation under sub-art (1) of Art. 258, read 
with sub-section (1) of Section 492 of the 
Code of Criminal Procedure whereby the 
President with the consent of the Gover- 
nor of the State of West Bengal entrust- 
ed, by appointing L. B,, West Bengal a 
Public Prosecutor for and on beh^ of 
the centrally administered territories of 
Andaman and Nicobar Islands with the 
function of prosecuting with, this appeal 
before this Court, If there was such a 
notification the learned D. L. R, West 
Bengal, could well represent as Public 
Prosecutor for the Union Territory of 
Andaman and Nicobar Islands, the ap- 
pellant, in this appeal before this High 
Court at the hearing of this apeal and he 
could have also authorised the learned 
counsel appearing for the appellant in 
this case to represent the Union territory 
of Andaman and Nicobar Islands, the 
appellant, in this appeal In that event 
also, the learned L. R’s. nomination of 
the learned Defence Counsel represent- 
ing the respondent in this appe^ could 
have been approved by this Court at the 
hearing of this appeal 

24. In the case of Supdt. and Re- 
membrancer of Legal Affairs, Bengal v. 
Tularam Barodia, reported in AIR 1919' 
Cal 203, their Lordships of the Division 
Bench of this Court had to consider Sec- 
tion 417 of the Code of Criminal Proce- 
dure. 1898, in a case there the Superin- 
tendent and Remembrancer of Legal 
Affairs, Bengal, appointed by the then 
Bengal Government to be the Public 
Prosecutor in the case heard by the High 
Court at Calcutta.. That was a case of 
appeal against acquittal filed by the 
Superintendent and Remembrancer of 
Legal Affairs, Bengal appointed by the 
Government of Bengal as it then was. 
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Tracing the history of the office of the 
Legal Remembrancer, their Lordships at , 
column '2’ of the Report at p. 203 observ- 
ed: — 

"The appeal was presented by the 
Superintendent and Remembrancer of 
Legal Affairs, Bengal, who by notifica- 
tion of date 19th May, 1915, has been 
appointed by the Local Government to 
be by virtue of his office Public Prose- 
cutor in all cases heard by this Court 
in the exercise of its appellate jurisdic- 
tion.” 

In that observation, th^ Lordships 
were pleased to pin-point the question 
of appointment of Superintendent and 
Remembrancer of Legal Affairs. BengaL 
that emanated from the notification of 
the Local Government of Bengal and to 
put emphasis on the words Tiocal Gov- 
ernment’. In sub-section (1) of Section 
492 of the Code of Criminal Procedure, 
the emphasis lies also on the words 'in 
any local area.’ 

25. In the case of the State v. Bnnda- 
wan, reported in AIR 1952 Madh B. 13 
(Dbdt and Chaturvedi, JJ.), their Lord- 
ships observed at p. 14 of the report: 
"The appointment may be in respect to 
particular case or in respect to a parti- 
cular class of cases or in regard to cases 
generally. But it must in any event 
be with reference to a local _ area for 
exercising the powers of Public Prose- 
cutor. ffhe words "in any local area” 
which occur in Section 492 qualify not 
only the words "for any specified class of 
cases” but also the preceding words 
"generally”, or "in any case". It must 
be noted that the word "generally” has 
been used to contra-distinguish all cases 
from a particular case or a particular 
class of cases. If the words "in any 
local area,” which are preceded by a 
comma are taken to qualify only the 
words "for any specified class of cases” 
and if the word "generally” is to be 
read independently of the words follow- 
ing it, the result would be to create a 
conflict between the jurisdiction of offi- 
cers appointed as public prosecutors in 
regard to cases generally. A Public 
Prosecutor has specific powers under the 
Code and he cannot exercise these 
powers in regard to cases generally or 
in regard to a particular case or a class 
of cases unless . the local area within 
which he is to. exercise the powers is spe- 
cified. In my view, under Section 492 
of the Code if is incumbent on the Govt, 
to specify, the local area within which 
the person appointed as Public Prosecu- 
tor is to exercise his powers.” In regard 
to Andaman and Nicobar Islands, the 
High Court of Calcutta is also the B[igh 
Court for that Union territory, but the 
Local Government of. that territory and 


the Local Govemmenf of the State of 
West Bengal are two different and dis- 
tinct constitutional and juristic entities 
and the executive power of those two 
Local Governments under the Constitu- 
tion vests in two different Constitutional 
heads, having their well-defined local 
areas, former in the State of West Bengal, 
latter in the Union territory of Anda- 
man and Nicobar Islands. 

26. In the case of Tushar Kanti 
Ghosh V. Governor of Bengal in Coimcil, 
reported in AIR 1933 Cal 118 at p. 118, 
their Lordships of the Division Bench of 
tiiis Court had to consider the legal posi- 
tion of Legal Remembrancer of BengaL 
Ipterpreting Section 4, CL (t) and Sec- 
tion 493 of the Code of C rimin al Proce- 
dure. their Lordships at page 120 of the 
Report expressed tiiemselves as follows: 

"The Legal Remembrancer is ex-ofiBcio 
Public Prosecutor on the appellate side 
of the Court and as such has the power 
to instruct counseL his authority to act 
for the Local Government being in no 
way dependent on anything in the nature 
of a Vakalatnama or warrant of attor- 
ney.” 

In this observation th^ Lordships also 
emphasised on the words "His authority 
to act for the Local Government’ 

27. I respectfidly accept the principle 
laid down in the decisions I have just 
now reviewed. 

28. In the present appeal, the "Local 
Government” means the Union territory 
of Andaman and Nicobar Islands and the 
"Local area” also relates to those Islands, 
a Centrally administered territory, ad- 
inini.stered by the Union of India, the 
executive power of which vests in the 
President trader Art 73 of the Constitu- 
tion (vide Constitution, Seventh Amend- 
ment Act 1956, 1st Schedule — II, 
Union territories. Clause 5). In view of 
the prmciples, enunciated in the deci- 
sions discussed above, for the local area 
of a* Centrally administered territory and 
for the local area of a State, the Central 
Government and the State Government 
have their respective powers under sub- 
section (1) of Secition 492 of the Code of 
Criminal Procedure, 1898, as amended in 
J964, to appoint a Public Prosecutor to 
represent the Union territory and the 
State, as the case may be, in any appeal 
or proceedings before this High Court. 
The High Coiut of Calcutta is undoubt- 
edly the High Court for Andaman and 
Nicobar Islands — a Union territory as 
well as the High Court for the State of 
West BengaL But the local area of the 
State of West Bengal and the local area 
cf the Andaman and Nicobar Islands are 
distinct and different from eacli other 
and the executive power in the case of 
the State of West Bengal vests in the 
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Governor of the State of West Bengal, 
and in the case of Andaman and Nicobar 
Islands, vests in the President of India. 
Accordingly, the State of West Bengal 
has appointed only for the local area of 
the State of West Bengal, the learned 
Legal Eemembrancer, West Bengal, to be 
a Public Prosecutor having authority to 
represent the State Government before 
the High Court of Calcutta in its appel- 
late jurisdiction which extends over the 
local area of the State of West Bengal 
and the local area of the Union territory 
of Andaman and Nicobar Islands. But 
the learned Legal Remembrancer of West 
Bengal cannot, imless appointed by the 
Central Government by virtue of the 
provisions of sub-art. (1) of Art. 258, 
read with sub-section (1) of Section 492 
of the Code of Criminal Procedure, 1898, 
represent the appellant-Andaman and 
Nicobar Islands — a Centrally adminis- 
tered Union territory L e. the Central 
Government in any appeal or proceedings 
before this High Court. I have observed 
earlier in this judgment that the learn- 
ed Deputy Legal Remembrancer, West 
Bengal, could not show us any notifica- 
tion appointing him a Public Prosecutor 
by the Central Government to represent 
the appellant Union territory of Anda- 
man and Nicobar Islands as the Public 
Prosecutor for that territory before this 
High Court in its appellate jurisdiction- 
The learned Legal Remembrancer of 
West Bengal therefore, had no authority 
to appoint either the learned Counsel 
for the appellant or the learned Counsel 
for the respondent to represent either 
the appellant or the respondent respec- 
tively before us in this appeal since he 
himself had not been appointed by the 
Central Government to be a Public Pro- 
secutor for the Union territory of Anda- 
man and Nicobar Islands and to repre- 
sent that territory in this appeal before 
the appellate jurisdiction of this ComL 
We hope that such illegality, as I have 
just now pointed out, would not recur 
in futura We have. however, with 
pleasme, acknowledged the assistance 
given to us in this appeal by the learned 
Counsel for the appellant and the learn- 
ed Counsel for the respondent appoint- 
ed by the learned L. R. of West Bengal 
and the learned Counsel for the respon- 
dent appointed by the respondent at the 
time of hearing of this appeal 

Order accordingly. 


AIR 1970 CALCUTTA 167 (V 57 C 25) 
R. N. DUTT AND A. P. DAS, JJ. 
Superintendent and Remembrancer of 
Legal Affairs, West Bengal Appellant v. 
Prohlad Agarwalla, Respondent. 

Govt. Appeal No. 14 of 1962, D/- 20-6- 
1969. 
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Essential Commodities Act (1955), Ss. 3, 
7, 5 — Iron and Steel (Control) Order 
(1956), Para. 14 (2) — Order under S. 3 
— Contravention of direction contained 
in notification issued under para 14(2) of 
Order — It is not contravention of provi- 
sions of Order and so not punishable 
under S. 7. 

A person can be con\dcted tmder S. 7 
of the Essential Commodities Act, 1955, 
only when it is proved that he has con- 
travened any ‘order’ made under S. 3 of 
the Act. when there was a contraven- 
tion of a direction given under the noti- 
fication made by the .Controller in exer- 
cise of the powers given to him under 
paragraph 14(2) of the Iron and Steel 
(Control) Order, 1956 which was made 
under S, 3 of the Act and the direction 
was not a direction contained in the order 
but that was a direction contained in the 
notification, the contravention of the 
direction could not be said to he the con- 
travention of a provision of the Order. 

(Para 5) 

The notification made by the Control- 
ler was not an Order under S. 3. Firstly, 
there was no notified Order made by the 
Central Government imder S. 5 of the 
Act directing the Controller to make an 
Order tmder S. 3. If the Central Gov- 
ernment is to delegate its power to make 
an order under S. 3 to some Officer, it 
has to make a notified Order imder S. 5. 
Secondly, the notification itself showed 
that it was not an Order under S. 3 but 
it was just a direction to the stockholders 
in exercise of the powers to the Con- 
troller under paragraph 14 (2) of the 

Order. The Controller did not say that 
he was making the order by virtue of 
powers under S, 3 on the basis of a dele- 
gation made by the Central Government 
under S. 5. (Para 6) 

An Order under S. 3 can be made by 
the Central Government. The Centr^ 
Government made such an Order, i e., 
Order of 1956. Paragraph 14 of the Order 
no doubt authorised the Controller to 
make certain directions but those direc- 
tions do not relate back to the Order 
or form part of the Order under S. 3 
because that would involve double dele- 
gation of legislative power not authoris- 
ed by Parliament. (Para 7) 

Furthermore, contravention of the 
provisions of paragraph 12(1) of the 
Order is punishable under S. 7. But para- 
graph 14 (2) does not require the stock- 
holder to do a particular thing. There- 
fore, contravention of a direction con- 
tained in a notification issued under 
paragraph 14(2) of the Order is not a 
contravention of the provisions of the 
Order and so is not punishable under 
S. 7. (Para 8) 

Priti Bbusan Burman, for Appellant; 
Ajit Kumar Dutt and J. P, Sribastava, 
for Respondent. 
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R. N. DUTT, J. ; — The respondent 
•was tried by a Magistrate under Section 
7 of the Essential Commodities Act, con- 
victed and sentenced to a fine of 51, 
in default to rigorous imprisonment for 
three -weeks. The respondent thereafter 
made an appeal and the Sessions Judge 
set aside the con-viction and sentence and 
acquitted the respondent. Thereafter the 
State Government has j^ed this appeal 
against this order of acquittal 

2. The prosecution case -was as fol- 
lows; 

3. The respondent ■was employed 
under Messrs. Nandaram Deotram, a 
firm at Kurseong. The firm was an 
authorised dealer in iron and steel under 
the Iron and Steel (Control) Order, 1956. 
On No-vember 17, 1960 the respondent 
sold three bundles of galvanised corru- 
gated sheets to one Beharilal Bahsaria 
against permit no. 69/60, dated Novem- 
ber 10, 1960, granted by the Sub-Divi- 
sional Controller of Food and Supplies. 
Beharilal paid Rs. 294.52 P. as price 
and a cash memo was -written and grant- 
ed to him mentioning the rate at Rs. 880 
per ton. The weight was not however 
mentioned in the cash memo. On Novem- 
ber 19, 1960 Beharilal had certain sus- 
picion about the weight and got the three 
bundles weighed and foimd the total 
weight as 5 C-wt. 3 Qrs. 6 lbs. whose 
price at Rs. 880 per ton would be Rs. 
255.34 P. The allegation against the res- 
pondent was, therefore, that he sold the 
G. C. sheets at a rate higher than the 
controlled rate. 

4. On this allegation the respondent 
was charged under Section 7 of the 
Essential Commodities Act for ha-ving 
contravened paragraphs 15 and 27 (4) of 
the Iron and Sted (Control) Order, 1956. 
The learned Magistrate found that the 
respondent did not charge a rate in ex- 
cess of the controlled rate but he held 
that the respondent did not mention the 
weight of the G. C. sheets in the cash 
memo which he was required to do under 
notification no. S. R. O. llll/ESS. Comm. 
Iron & Steel and on this finding -the 
learned Magistrate convicted the respon- 
dent under Section 7 of the -'Essential 
Commodities Act. The learned Sessions 
Judge set aside this con-vdctibn primarily 
on the ground that there was -want of 
mens rea in what the respondent did, 
namely, in 'not mentioning the weight of 
the G. C. sheete in the cash memo. 

5. Ha-ving heard Mr. Burman and Mr. 
Dutt we do not think that the order of 
acquittal should be interfered -with in 
this appeal. It is not necessary for us 
■to consider the grounds for which the 
learned Sessions Judge set aside the cpn- 
■viction of the respondent. We think 
that even otherwise the respondent can- 


not be con-victed under Section 7 of the 
Essential Commodities Act on the find- 
ings of the learned Magistrata Section 7 
of the Essential Commodities Act makes 
contravention of any 'order’ made trader 
Section 3 of the Act punishable. So a 
person can be con-victed under Section 7 
only when it is proved that he has. con- 
travened any 'order' made under Sec- 
tion 3 of the Act. Here, the Iron and 
Steel (Control) Order, 1956 is an order 
made by the Central Government under 
Section 3 of the Essential . Commodities 
Act. There is no contravention of any 
provision of • this 'Order’ as such. Para- 
graph 14(2) of this Order states as fol- 
lows: 

"The Controller, may by notficalion in 
the official Gazette. direct that every 
producer, stockholder or other person 
holding ;^ocks of iron or steel when sel- 
ling any iron or steel shall give to the 
purchaser a memorandum containing the 
particulars specified in such notification.” 

By -virtue of this power the Controller 
issued notification No. S. R. O. llll/ESS, 
COMM/Iron and Steel and that notifica- 
tion required a stockholder, here the res- 
pondent, to issue a memorandum relating . 
to every sale of iron and steel showing 
certain particulars; weight of the goods 
sold is one of such particiilars. So,- what 
the learned Magistrate has found _ was 
that there was a contravention of a direc- 
tion given under this notification made 
by the Controller in exercise of the 
powers given to him under paragraph 
14(2) of the Iron and Steel (Control) 
Order. The question, therefore, arises 
if contravention of this direction is a 
contravention of 'any provision of the 
Iron and Steel (Control) Order whicli 
was made trader Section 3 of the Act. 
This direction is not a direction contain- 
ed in the Iron and Steel (Control) Order. 
But this is a direcion contained in a noti- 
fication issued by the Controller in exer- 
cise of a power given to him trader the 
Iron and Steel (Control) Order. On the 
fa6e of it, therefore, a contravention of 
this direction caimot be said to be a con- 
travention of a pro-vision of the Iron and 
Steel (Control) Order. 1956. 

6. But Mr. Burman submits that the 
Central Government may delegate its 
authority to make an Order trader Sec- 
tion 3 of the Essential Commodities Act 
to an Officer or Authority subordinate to 
the Central Government under Section 5 
of the Act. So, the Central Government 
may direct an officer or Authority sub- 
ordinate to it to make Orders under 
Section 3 of the Act and the pro-vision of 
paragraph 14(2) of the Iron and Steel 
(Control) Order is, such a direction and 
notification No. S. R. O. llll/ESS. Comm. 
Iron & Steel made by the Controller is 
an order under Section 3 of the Act 
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'This contention is not tenable. Firstly, 
there is no notified , Order made by the 
Central Government under Section 5 of 
the Act directing the Controller to make 
an Order under Section 3. If the Cen- 
tral Government is to delegate its power 
to make an Order under Section 3^ to 
some Officer it has to make a notified' 
Order imder Section 5 but here in this 
case there is no such notified Order. 
Secondly, the notification itself shows 
that this was not an Order under Sec- 
tion 3 of the Act but this was just a 
direction to the stockholders in exercise 
of the powers to the Controller under 
paragraph 14(2) of the Iron and Steel 
(Control) Order, The Controller does 
not say that he was making this order 
by virtue of powers under Section 3 of 
the Act on the basis of a delegation 
made by the Central Government under 
Section 5 of the Act. 

7. Mr. Bunnan then argues that since 
this was a direction made by the Control- 
ler in exercise of a power conferred on 
him by the Iron and Steel (Control) 
Order, i956 the direction should be re- 
garded as part of the Order made by the 
Central Government. This argument 
again cannot be accepted. An order under 
Section 3 can be made by the Central 
Government. The Central Government 
made sucb an Order, L e., the Iron and 
Steel (Control) Order, 1956. Paragraph 
14(2) of this Order no doubt authorised 
the Controller to make certain directions 
but those directions do not relate back to 
tbe Order or form part of the Order 
under Section 3 because that woffid in- 
volve double delegation of legislative 
power not authorised by Parliament. 

8. Furthermore, we do not think that 
1 contravention of such direction was in- 
tended to be made punishable under Sec- 
tion 7 of the Essential Commodities Act. 
When w'e compare, say, paragraph 12 (1) 
with paragraph 14 (2) this will be clear. 
Paragraph 12 (1) says that every stock- 
holder shall keep such books, accoimts 
and records relating to the business car- 
ried on by him as the Controller may 
require. Obviously, the requirement to 
keep books of accounts and records is a 
part of the Iron and Steel (Control) 
Order. But what books are to be kept 
is left to the discretion of the Control- 
ler. Here, if a stockholder does not 
keep the required books and accounts and 
records, that act being a contravention 
of the provisions of the Iron and Steel 

: (Control) Order is punishable under 
Section 7. But paragraph 14(2) does not 
require the stockholder to do a particular 
thing. It only empowers the Controller 
to give directions to the stockholders to 
give a memorandum or sale containing 
some specified particulars. Whatever 
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that may be, we have no doubt that con- 
travention of a direction contained . in a 
•notification issued under paragraph 14(2) 
of the Iron and Steel (Control) Order is 
not a contravention of the pro'vdsions of 
the Iron and Steel (Control) Order, 1956 
and so is not punishable under Section 7 
of the Essential Commodities Act. The 
respondent caimot, therefore, be convict- 
ed. 

9. In the result, the appeal is dismiss- 
ed. The respondent is discharged from 
bis bail bond. 

10. A. p. DAS. J. I agree. 

Appedl dismissed. 


AIR 1970 CALCUTTA 169 (V 57 C 26) 

R.N. DUTT AND B. BANERJI. JJ. 

Mahadeb Karmalcar, Petitioner v. Adhir 
Kumar Karmakar and another. Opposite 
Parties. 

Criminal Eevn. Case No. 345 of 1968, 
D/- 21-3-1969. 

Criminal P. C. (1898), Ss, 133 and 192 
— S. 133 does not exclude provisions of 
transfer of cases contained in S. 192 after 
the party has shown cause against the 
conditional order. AIR 1949 Cal 637 held 
Overruled by AIR 1956 Cal 24: AIR 
1956 Cal 220, Not foil.; AIR 1960 All 244 
& AIR 1958 Raj 248 Dissented from. 

Under S. 133 of the Code the Magis- 
trate who draws up the proceeding can 
no doubt ask the opposite parties to show 
cause against the conditional order before 
some other Magistrate. The terms of S. 
133 of the Code cannot and should not be 
construed as to exclude the general pro- 
vkions of transfer contained in S. 192 
of the Code. Transfer of the proceedings 
after the party has sho-wn cause against 
the conditional order, before the Magis- 
trate dravring up the proceedings is not 
invalid. AIR 1956 Cal 24, Rel. on: AIR 
1949 Cal 637 held Overruled by AIR 1956 
Cal 24: AIR 1956 Cal 220; Not foil.; 
AIR 1960 All 244 & AIR 1958 Raj 248, 
Dissented from. (Para 2) 

Cases Referred: Chronological Paras 


(1960) AIR 1960 All 244 (V 47) = 

1960 Cri LJ 450, Kishorilal v. State 2 
(1958) AIR 1958 Raj 248 (V 45) = 

1958 Cri LJ 1243, Ram Charan 
V. Residents of Shahabad 2 

(1956) AIR 1956 Cal 24 (V 43) = 

1956 Cri LJ 212. Bardeshwari Pro- 
sad Bhattacharjee v. Rabi Nandan 
Saha 2 

(1956) AIR 1956 Cal 220 (V 43). 

Jhatu Charan Das v. Bhanu 
Chandra Das 2 

(1949) AIR 1949 Cal 637 (V 36)= 

51 Cri LJ 205, Pran Krishng 
V. Shyam Sundar 2 


H1VI/JM/D330/69/AKJ/D 
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(1929) AIR 1929 Cal 813 (V 16) =■ 

31 Cil LJ 673, Inasaddar, Ali v. 
MmuUa 2 

Kalipada Trivedi, for Petitioner; 
Ramendra Nath Chakraborty, for the 
State; Biswa Ranjan Ghoshal, for Opp. 
Parties. 

E. N. DUTT, J. : — On an application 
by the petitioner before the Sub-Divi- 
sional Magistrate, Barrackpore. a pro- 
ceeding under Section 133 of the Code of 
Criminal Procedure was started against 
the opposite parties and a conditional 
order was issued and they were asked 
to show cause. They appeared and show- 
ed cause before the Sub-Divisional Magis- 
trate, Thereafter the Sub-Divisional 
Magistrate transferred the case to Shri 
M. N. Prainanick,_ Magistrate 1st Class, 
for disposal. Shri Pramanick examined 
vutnesses, heard arguments but ultimate- 
ly held that the transfer of the proceed- 
ing to him was incompetent and as such 
he dropped the proceeding. The petitioner 
has obtained this Rule against this order 
of the said Magistrate, Shri M. N. Pra- 
manick. 

2. 'ViTien the opposite parties were 
directed to show cause, there was no 
specific direction as to whether cause 
should be shown before the Sub-Divi- 
sional Magistrate or any other Magis- 
trate. We find that though the order 
does not specifically say that cause was 
to be shown to the Sub-Divisional Magis- 
trate, the cause was in fact shown before 
him because there was no direction that 
cause was to be shown before some other 
Magistrate We then find that after 
cause was shown, the Sub-Divisional 
Magistrate transferred the proceeding to 
Shri M. N. Pramanick The question for 
consideration is if such transfer is com- 
petent in law? On this point the latest 
Division Bench decision of this Court is 
contained in Bardeshwari Prosad Bhatta- 
charjee v. Rabi Nandan Saha. AIR 1956 
Cal 24. The previous decisions on this 
point were considered by the Division 
Bench in this case. A. N. Sen, J. held 
in Pran Krishna v. Shyam Sundar, AIR 
1949 Cal 637 that, no such subsequent 
transfer imder Section 192 of the Code 
was competent. Sen, J., purported to 
rely on the decision in Inasaddar Ali v. 
Isimulla, AIR 1929 Cal 813. The Division 
Bench deciding Bardeshwari’s case, AIR 
1956 Cal 24, overruled A. N. Sen J. and 
held that such subsequent transfer can be 
made under Section 192 of the Code. 
Debabrata Mookerjeei/'' J.. no doubt fol- 
lowed the previous decision in Jhatu 
Charan Das v. Bhanu Chandra Das. AIR 
1956 Cal 220. Though this case was 
decided in February, 1956 it appears that 
the Division Bench decision in Bardesh- 
wari’s case, AIR 1956 Cal 24, decided in 


Jime, 1955 was not considered as obvious- 
ly it was not brought to his Lordship’s 
notice. The Single Bendi decision of 
the Allahabad High Court in Kishorilri 
V. State. AIR 1960 All 244 was relied 
upon by the learned Magistrate. We 
may also refer to the Bench decision of 
the Rajasthan High Court in Ram 
Charan v. Residents of Shahabad. AIR 
1958 Raj 248. These decisions have no 
doubt held that Section 133 of the Code 
is self-contained and proceedings there- 
under cannot be subsequently transferred 
under Section 192 of the Code. But as 
W'e have said the latest Division Bench 
decision of this Court has held in Bar- 
deshwari’s case, AIR 1956 Cal 24 that 
such transfer is competent The learned 
Magistrate should have followed this 
decision instead of the Single Bench 
decisions. We have considered the mat- 
ter in all its aspects. True, imder Sec- 
tion 133 of the Code the Magistrate who 
draws up the proceeding can no doubt 
ask the opposite parties to show cause 
before some other Magistrate. But the 
terms of Section 133 of the Code cannot 
and should not be construed as to ex- 
clude the general provisions of transfer 
contained in Section 192 of the Code. We 
do not think that this is a matter which 
should be referred to a larger Bench tot 
further consideration; rather we think 
tliat we should follow the Bench d^- 
sion in Bardeshwari’s case. AIR 1956 Cal 
24. In that view of the matter the in- 
stant order should be set aside. 

3. In the result, the Rule is made 
absolute. The order of the learned 
Magistrate is set aside and the learned 
Magistrate is directed to proceed ww 
further hearing of the matter in accord- 
ance with law. 

4. Let the records be sent down at 
once. 

5. B. BANEBJI, J.; — I agree. 

Rule made absolute. 


AIR 1970 CALCUTTA 170 (V 57 C 27j 
D. BASU AND AJAY K. BASU. JJ. 

Asiatic Society’s Employees Union, Ap- 
pellant V. Asiatic Society and others. 
Respondents. 

Appeal No. 74 of 1967, D/- 15-7-1969. 

Industrial Disputes Act (1947), Sec- 
tion 2 (j) — 'Industry’ — Meaning -— 
Institution carrying on different activities 
Dominant purpose will determine its 
character as "industry” or otherwise — 
Society catering for intellectual needs of 
men — Improvement of general know- 

HM/LM/D393/69/GGM/R 
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lc6fie of men through research and 
publicxiion of jovitnah — Society havim? 
no press of its own — Society is not an 
"industry” «— Neither it is an "under- 
taking”. 

In determining whether an under- 
taldng is an industry the following pro- 
positions emerge from the case law. 

, (a) ITie definition of ‘industry’ S. 2 (j) 
contains two parts: l^e first part deter- 
mines an industry by reference to the 
activities of the employer and the second 
part looks at it from the angle of em- 
ployees. But the second part, standing 
alone, cannot deHne industry. It is only 
if an activity of the employer comes 
within the first part of the definition, 
then it will be an industry and thereupon 
any kind of activity carried on by the 
employ eas of such employer will also be 
included within the concept of indu.stry, 
as applied to that establishment, 

(b) An activity will constitute an in- 
dustry only if it caters to the material 
needs (as distinguished from intellectual 
or cultural needs of the society) and that 
is done as part of trade or business or as 
analogous to trade or business. 

(c) The concept of industry postulates 
partnership betv.^cen capital and labour 
but any activity in which there is co- 
operation between the employer and the 
employee is not an industry. It will be 
an industry only if the co-operation is 
directly and necc-ssarily involved in the 
production of the goods or in the render- 
ing in the service which is the object of 
the establishment concerned and the con- 
tribution made by the employer is of 
capital ns dLslingulshed from Intellectual 
and educational equipment. 

(d) When an institution carries on 
activities of different kinds, it is its 
dominant purpose, which v/ill determine 
its character as an industry or othcrv/l.sc. 
In the modem world, pure organlnm.s are 
rarely available and that is why the test 
of dominant purpose has been Introduc- 
ed even in the s*phere of ultra vires in 
administrative lav/. AIR 19R8 SC 5>5d & 
AIR 19C1 SC 484 & AIR I9G.8 SC 187.3 & 
AIR 1964 SC 903 & AIR 1962 SC 1081. 
& (1907) 96 LT 762 & 1952 AC 362, Ref. 

(Para 11) 

A Society having for its object cater- 
ing to the intellectual as dtstingui.shed 
from material needs of men by promoting 
gc-neral knov/ledge of the country by 
conducting re.search and publishing var- 
.. ious journals and books is not an "in- 
du.stry”. Even though It publishes books 
for sale in market, v/hen it has no press 
of its ov/n, the Society cannot be termed 
even an "undertaking” selling of its 
publications being only an ancillary acti- 
vity and the employeo.s being engaged in 
rendering clerical assistance in this matter 


just as the employees of a solicitor’s 
firm help the £X)licitors in giving legal 
advice and service. The test of dominant 
purpo.se, v/ould also lead to the same con- 
clusion. (Para 14) 

Cases Xteferred: Chronological Paras 

(1909) AIR 1969 SC 276 (V 56) == 

1009-1 Lab L.1 775, Cricket Club v. 
Bombay Labour Union 11 

(1908) AIR 1968 SC 554 (V 55) « 

1908-2 SCJ 1.38, Madras Gym- 
khana Club Employees' Union v. 
Management of the Gymkhana 


Club It 

(1964) AIR 1904 SC 903 (V 51) 

1004-2 .SCR 458. Harinagar Cane 
Farm v. State of Bihar Q.I 

(1903) AIR 1003 SC 1873 (V 50) ■=-. 

1904-2 SCR 703. University of 
Delhi V. Ram Nath 3.1, 

(1962) AIR 1962 SC 1080 (V 49) « 

1902-1 Lab LJ 241, W. U. C. Em- 
ployees V. M, R, Mcher Indus- 
trial Tribunal HI 

(1001) AIR 1901 SC 484 (V 48) - 
1901-2 SCR 480. A. T. I Re.soarch 
Association v. State of ‘Bombay 11 

(1900) AIR 1900 SC 010 (V 47) - 
1900-2 SCR 800. State of Bombay 
V, Hospital Mazdoor Sabba 0, 11 

(1000) AIR 1900 SC 1201 (V 47) «> 

1900-1 Lab LJ 250, L. H, A. 
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K. K. Maltra and N. K. Ehattacharya, 
for Appellant. Suhimal Roy and B. 
Sarkar, for Rc.spondcnl.s, 

D. BASU, J: — The appellant before 
tis is the Union of the Employees of Res- 
pondent no, 1, the Asiatic Society, a 
Eodety registered under Act XXl of 1800 
(hereinafter referred to as ’the Society’), 
There was a dispute betv/een the Society 
and its employees, v/hich v/as referred by 
the State of West Bengal for adjudic.alion 
to the First Indu.slrial Tribunal (Res- 
pondent 3), by the order of 23-12-63, 
v/hich is at p. 9 of the Paper-book, 
When the reference came up before the 
Tribunal, the Society ral.scd the preli- 
minary objection to the juri.sdiction of 
the Tribunal on the ground that the re- 
ference was ultra vires since the Society 
did not carry on any ‘indu.slry’ and ito 
employee.s v/cre not ‘v/orkmen’ within 
the meaning of those terms a.'j defined by 
the Indu.'itrial Di.sputc.s Act. 1947, 

2. The Tribunal rejected the said 
objection by its order of 28-0-64 (p, 11 of 
the Paper-book), holding tb-it the .Sodoly 
was not an educational institution, but 
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an /undertaking’, coming within the de- 
finition of 'industry' and that, accord- 
ingly, the parties were governed by the 
Industrial Disputes Act and the reference 
was competent. • 

3. Thereupon the Society came to this 
Court with a Petition under Article 226 
Cp. 1 of the Paper-book), challenging the 
validity of the order of reference of 1963 
and the order of the Tribunal of 28-6-64 
rejecting the Society’s objection as to 
jmrisdiction. On 16-9-66, B. C. Mitra, J. 
allowed that petition and quashed the 
two impugned orders, holding that the 
Society was not an imdertaldng or in- 
dustry within the purview of the In- 
dustrial Disputes Act (pp. 57-66), 

4. It is against the aforesaid decision of 
Mitra, J. that the instant appeal has been 
preferred. 

5. The question involves the inter- 
pretation of several definitions of the 
Industrial Disputes Act, as applied to the 
established objects of the Society. 

6. The Industrial Disputes Act, 1947, 
prowdes for the investigation and settle- 
ment of 'industrial disputes’. The machi- 
nery set up by the Act, therefore, cannot 
be used unless there is an 'industrial dis- 
pute’ as defined in Sea 2 (k) of the Act, 

"(Ic) 'industrial dispute’ means any dis- 
pute between employers and 

workmen . . . which is connected with 
the employment or non-employment , . . 

7. The definition of 'employer’ and 
'workman' import the concept of an 'in- 
dustry'. Thus, 

(s) " 'Workman’ means any person ... 
employed in the industry, . . ” 

8. We have, therefore, to turn to the 
definition of 'industry’ in Section 2 fj) — 

" 'indxastry' means any business, trade, 
undertaldng. manufacture or calling of 
employers and includes any calling, 
service, emplosroent, handicraft, or in- 
dustrial occupation or avocation of work- 
men.” 

' 9. According to the Tiibtmal, the 
Society, in the instant case, is an 'imder- 
taldng’ as explained by the Supreme 
Court in the case of State of Bombay v. 
Hospital Mazdoor Sabha, AIR 1960 SC 
610 (616), in these words — 

"... an activity systematically or habit- 
ually undertaken for the production or 
distribution of goods or for the rendering 
of material services to the community at 
large or h part of such community with 
the help^-^employees is an tmdertaking." 

10. therefore, to determine 
whether fim , /jciety's activities fall under 
the descrir\%6p of an 'undertaking’ as 
given by the Supreme Court in the cited 
decision, 

11. Before proceeding further, it must 
be noted that the above definition of 'in- 
du^ry’ is an artificial definition, which 
is wider than the ordinary connotation of 
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the term when it is used to denote acti- 
vities other than agriculture and similar 
other occupations. In interpretihg this de- 
finition, therefore. Courts have been guided 
by a twofold consideration, namely, that 
unless the definition is given a liberal in- 
terpretation, the beneficial object of the 
legislation, namely, to secure peace and 
ai^cable relations between capital and 
labour _ may be defeated; on the other 
hand, if a too wide inteipretation be 
given, the carrying on of intellectual and 
other pursuits which are beneficial to 
society at large may be hampered by 
interference from external agencies. 
Naturally, therefore, the decisions of our 
Supreme Court, on this subject, have 
proceeded along these two apparently op- 
posite directions, and it wiU be seen that 
the wide observations in the Hospital 
case, AIR 1960 SC 610 have by this time 
been Qualified and Ihnited by exceptions 
acknowledged in favour of various insti- 
tutions, with more or less similar 
features, 

A. In the Hospital group of cases, the 
following have been held to be 'imder- 
takings.’ — 

(i) A hospital giving medical relief to 
citizens. The Hospital case. (AIR 1960 SC 
610 ibid.) 

(ii) An Ayxrrvedic College Pharmacy, 

manufacturing medicines for sale, and for 
the benefit of the students in the college 
(L, H.A. College Pharmacy v. Worker’s 
Union. AIR 1960 SC 1261.) . 

(iii) A research Association which is an 
adjunct of a textile industry, whose object 
is to discover ways and means by which 
the member-mills may obtain larger pro- 
fits in connection with the industry (A. T. 

L Research Association v. State of Bom- 
bay, AIR 1961 SC 484 (487).) 

(iv) A company formed for the pur- 
pose of producing agrlcultxmal products 
for sale as a trader (Harinagar Cane Farm 
v. State of Bihar. AIR 1964 SC 903.) 

B. In the other group of cases, the 
following have been held not to be 
undertakings. — 

(i) A solicitor’s firm (N. U. C. Em- 
ployees V. M. R. Meher Industrial Tri- 
bunal, AIR 1962 SC 1080.) 

(ii) Educational Institutions like a 
college. University. (University of Delhi 
V. Ram Nath, AIR 1963 SC 1873.) 

(iii) A members’ dub (as distinguished 
from a proprietary dub) .providing a 
venue for sports, recreation and enter- 
tainment (Madras Gymkhana Club Em- 
ployees' Union v. Management of the x 
Gymkhana Club, AIR 1968 SC 554.) 

(iv) A members’ dub promoting sports i 
including cricket, having residential ar- 
rangements on payment. (Cricket Club v. 
Bombay Labour Union, AIR 1969 SC 276.) 

Though in this sphere it is difficulty to 
hazard general propositions, the following 
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propositions may be gathered from the 
observations made in- the foregoing cases: 

(a) The definition . of 'indTistry* in. Sec- 
tion 2 (j) contains two parts. The first 
part determines an industry by reference 
to the' activities of the employer and the 
second part looks at it from the angle of 
employees. But the second part, stand- 
ing alone, cannot define 'industry’, It is 
only if an activity of the employer comes 
within the first part of the definition, 
then it will be an 'industry’ and there- 
upon any kind of activity carried on by 
the employees of such employer will also 
be included within the concept^ of in- 
dustry, as applied to that establishment, 
(AIR 1968 SC 554 (561).) 

(b) An activity will consfitute an in- 
dustry only if it caters to the material 
needs (as distinguished from intellectual 
or cultural needs of the society, AIR 1961 
SC 484 (486); AIR 1963 SC 1873 (1874-5) 
and that is done as part of trade or busi- 
ness or as analogous to trade or business 
(AIR 1968 SC 554 (565); AIR 1964 SC 903 
(Para 12); AIR 1961 SC 484.) 

(c) The concept of 'industry’ postulates 
partnership between capital and labotrr 
but any activity in which there is co- 
operation between the employer and the 
employee is not an industry. It will be 
an industry only if the co-operation is 
directly and necessarily involved in the 
production of the goods or in the render- 
ing in the service which is the object of 
the establishment concerned, AIR 1962 
SC 1080 (1083), and the contribution made 
by the employer is of capital as disting- 
uished from 'intellectual and educational 
equipment’ (p. 1085, ibid), 

(d) When an institution carries on 

activities of different kinds, it is its 
dominant purpose, which will determine 
its character as an 'industry’ or otherwise 
(AIR 1963 SC 1873 (para 8); AIR 1962 SC 
1080 (para 11)). It may not be out of 
place to mention in this context that in 
the modern world, pure organisms are 
rarely available and that is why the test 
of 'dominant purpose’ has been introduc- 
ed even in the sphere of ultra' vires in 
administrative law (vide R. v. Brighton 
Corporation, (1907) 96 LT 762 (764); 

Fitzvdlliams Wentworth Estates Co. v. 
Minister of Housing and Local Govern- 
ment ((1952) AC 362). 

12. Applying the foregoing principles 
to the Society before us,- it is evident at 
once that the object and acti-vities of this 
Society are to cater to the intellectual 
as distinguished from the material, needs 
of men. According to its Rules — 

"The bounds of its investigations will 
be the geographical limits of Asia, and 
within these limits its enquiries -will be 


extended to whatever is performed by 
Man, or produced by Nature.” 

13. The Tribunal indeed came to this 
conclusion in unequivocal terms (p. 13) — - 

^ “In my opinion it is a cultural institu- 
tion, the aim is to promote the general 
knowledge of the country by conducting 
research and by pubhshing various 
journals and boote”. 

The Tribunal, nevertheless, as observed 
in the Hospital decision had held that if 
a hospital could be an 'undertaking’ a 
research institution could not be other- 
wise, But the Tribunal failed to notice 
how the Hospital decision had been ex- 
plained and distinguished in later deci- 
sions of the Supreme Court, The distinc- 
tion, primarily, is that while a Hospital 
caters to the material needs of men, a 
research institution caters to their intel- 
lectual needs. The Tribunal’s finding 
cannot, accordingly, be upheld, 

14. It was argued by Mr. Maitra on 
behalf of the Appellants that the Society 
should nevertheless be held to be an 
undertaking because it publishes books 
for sale in the market and the employees 
contribute their labom in that production. 
It must be noted however that the 
Society has no press of its own, and the 
employees are not engaged in any such 
mdustrial establishment. The selling of 
its publications is only an ancillaiy acti- 
vity and the employees are engaged in 
rendering clerical assistance in this 
matter just as the employees of a solici- 
tor’s firm help the solicitors in giving 
legal advice and service. The test of 
'dominant’ purpose, as explained above, 
•wipes out the contention raised by Mr. 
M^tra. 

15. It was argued, as a matter of last 
resort, that the Court below should have 
remanded the case to the Tribunal for 
taldng evidence on facts. But the Rules 
of the Society as well as other facts as 
appear from the statements of the parties 
were already before the Court, together 
■with the affida-vits. The Court did not 
travel beyond these materials nor was it 
necessary to collect other e-vidence. 

16. The judgment of the Court below 
was correct. The appeal is accordingly 
dismissed with costs. 

17. AJAY K. BASU, J: — I agree. 

Appeal dismissed. 
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A. K. SINHA, J. 

Shib Kumar Dutta, Petitioner v. Appel- 
late Sub-Committee of the State Trans- 
port Authority. W. B. and others, Res- 
pondents. 

CivH Revn. No. 1025 fW) of 1965, D/- 
19-2-1969. 


(A) Motor Vehicles Act (1939), S. 60 
(1) (a) and (c) — Cancellation of permit 
— R. T. A. acts quasi-judicially — It 
has also to give reasons for its decision. 

The Regional Transport Authority 
while exercising its power under S. 60 
for cancellation of a permit is supposed 
to act quasi-judicially. Therefore, a con- 
clusion drawn by it must be reached not 
by a subjective process but on an objec- 
tive basis. Clearly, therefore, such a 
conclusion must be based on some evi- 
dence on which it is reasonably possible 
to come to a conclusion that such a 
charge made against the permit holder 
for the proposeci cancellation of Ms per- 
mit stood established. If, such a con- 
clusion is not based on any evidence or 
material, prima fade, appearing on the 
resolution, such resolution cannot be sus- 
tained as valid. The R. T. A has also 
to give reason for its action as required 
by S. 60(2) of the Act It is not possible 
to hold that simply because the permit- 
holder was keeping his car in another 
garage without the permission of the 
concerned authority, a reasonable conclu- 
sion could be drawn from that fact alone 
wiUiout more that he parted with the 
ownersMp of the car. (Para 5) 

(B) Motor VeMdes Ad: (1939), S. 64 
(b) — Appeal against cancellation of per- 
mit — Additional evidence admitted — > 
Appellate Authority shoidd give opportu- 
nity to rebut it. 

Even assmning that Appellate autho- 
rity is competent to take additional evi- 
dence then also proper opportunities are 
to be given to the aggrieved party to con- 
tradid such evidence taken or relied on 
at the appellate staga Where the Appel- 
late Authority relies on a report made by 
the Special Officer of the Public VeMcles 
Department without disclosing the same 
to the aggrieved party but comes to , the 
ccncdusion solely on the basis of that 
report, that he had tra^feired his car 
sometime back, the acrtioh is opposed to 
fundamental principles of aU jjuffiaal 
procedure and cannot be sustamed as 
valid. 


(Cl Motor Vehicles Ad (1939), Sec- 
tions 60 (1) (a) and 59 (3) (a) - Bengd 
Motor Vehicles Rules, Rule 108 — Can- 
cellation of permit under Sectira 60 (U (a) 
— Contravention of Chapter V or Rule 
framed thereunder necessary — Bme lOS 
contravened, framed under Chapter fV. 
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>— Permit cannot be cancelled under Sec- 
tion 60 (1) (a). — 

It is only on breacdi of the conditions 
under Section 59, namely, failure to 
comply with the requirements of chapter 
V or the Rules made thereunder that the 
permit holder may be deprived of Ms 
rights to hold such permit Where the 
specific allegation against the licence 
holder is that he kept the car in another 
garage without the permission of the 
authority, it is a contravention of Rule 
108 of the Bengal Rules wMch are fram- 
ed under Chap. IV of the Act and not 
Chap. V of the Ad wMch is contem- 
plated by S. 59 (3) fa). Permit cannot be 
cancelled under S, 60 (l)(a) in such a 
case. (Para 7) 

(D) Motor Vehicles Ad (1939), S. 60 
(3) — Duty of B. T. A. under sub-sec- 
tion (3) — Matter not considered at all 
by Authority — Infirmity is introduced 
in the resolution to caned the permit. 

Sub-section (3) of S. 60 casts a duty 
upon the transport authority to form an 
opmion having regard to the circumstan- 
ces of each particular case as to whether 
holder of permit shoMd be directed to 
pay a certain sum of money before can- 
celling or stispending the permit The 
failure to consider this asped of the mat- 
ter introduces an infirmity in the resolu- 
tions passed by the R. T. A. and the 
State Transport Authority. 

(Para 8) 

S. K. Biswas, for Petitioner; D. N. 
Lahiri, for Respondents. 

ORDER: — In this Rul^ the petitioner 
prays for quashing certain orders made 
by the Regional Transport Authority, 
respondent No. 2 and affirmed by the 
Appellate sub-committee of the State 
Transport Authority, the respondent 
No. 1 cancelling the petitioner’s permit 
relating to Ms veMde No. WBT 1709 
(Landmaster Baby Taxi) as a contract 
carriage. The facts briefly are: 

2. The petitioner was gifted the 
above permit some time in August 
1956. Since then he had been 
using the said Taxi Cab for the purpose 
of serving the public convenienca By a 
notice dated October 28, 1964, the Secre- 
tary of the respondent no. 2 directed the 
petitioner to show cause against a pr(^ 
posed cancellation of the said permit 
under Section 60(1 Ka) & (c) of the Motor 
VeMcles Act, 1939 (referred to herein 
as the Ad). 

3. The petitioner furnished an expla- 
nation in wMch he denied that he ceased 
to own the vehide but admitted that he 
had changed the garage from 137/3, 
Upper Circular Road no. 7. Ganapat 
Bagla Lane, without prior permission of 
the concerned authority for wMch he 
regretted. Thereafter, by a memorandum 
dated March 26, 1965, the secretary of the 
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respondent no. 2 informed the petitioner 
that his explanation was found to be 
'thoroughly unsatisfactory’ by the 
Regional 'IVansport Authority, Calcutta 
which in its meetings held on January 
i8. 1965 passed a resolution for cancella- 
tion of the said permit and dir^t^ the 
petitioner to surrender the permit in res- 
pect of the above vehicle within seven 
days from the cancellation. 

4. As against this resolution, the peti- 
tioner preferred an appeal before the 
State Transport Authority. The appel- 
late Sub-Committee dismissed the peti- 
tioner’s appeal and thus afiiimed the re- 
solution passed by the respondent no. 2. 

5. Upon these facts several grounds 
were ts^en but 2V£r. Biswas, learned 
Advocate for the petitioner, in the first 
place, contended that since in the resolu- 
tions of respondent no, 2 no reason was 
given it cordd not be sustained as valid. 
Then, &e decision taken by respondent 
no. 1 regarding change of ownership of 
the vehicle was based not on any evi- 
dence but on report never disclosed to 
the petitioner. The petitioner made it 
clear that the disputed car stood in his 
name duly registered tmder the A^ He 
possessed the Registration _ Certificate, 
Insurance Certificate etc. in his own 
name. There were no other relevant 
materials excepting so called report by 
which any reasonable conclusion could 
be drawn that the petitioner ceased to 
own his vehicle or parted with its owner- 
ship in any way. This report, Mr. Bis- 
was submitted, was totally inadmissible 
and extraneous and the respondent went 
beyond its jurisdiction in drawing such 
a conclusion against the petitioner on the 
question of ownership of the car solely 
relying on such a report. I think there 
is substance in what Mr. Biswas con- 
itends. It cannot be denied that the res- 
jpondent no. 2 while exercising its power 
[under Section 60 for cancellation of the 
permit is supposed to act quasi- judicially. 
If that be so. the conclusion drawn by 
the concerned Regional Transport Autho- 
rity must be reached not by a subjective 
process but on an objective basis. 
Clearly, therefore, such a conclusion must 
be based on some evidence on which it is 
reasonably possible to come to a conclu- 
sion that such a charge made against the 
petitioner for the proposed cancellation 
of his permit stood established. If, such 
a conclusion is not based on any evi- 
dence or material prima facie, appear- 
ing on the resolution, I do not think that 
such resolution can be sustained as valid. 
In the instant case, the petitioner has 
denied that he sold the car or parted 
wth his ownership in any way relating 
to that car and he also produced the 
registration certificate (Blue book) and 
gave all particulars relating to his owner- 


ship and possession as required tmder the 
Act, As against these, there is nothing 
to indicate as to how the Regional Trans- 
port Authority could hold that the peti- 
tioner’s explanation was thoroughly un- 
satisfactory. The Transport Authority 
did not also give any reason as required 
under sub-section (2) of Section 60 of 
the Act. It is not possible to hold that 
simply because the petitioner was keep- 
ing his car in another garage without the 
permission of the concerned authority, a 
reasonable conclusion could be -drawn 
from that fact alone without more that 
the petitioner parted with the ownership 
of the car. This transfer of garage with- 
out permission of the concerned autho- 
rity may no doubt raise some suspicion 
but that fact by itself cannot be accepted 
as proof of the fact that the petitioner, 
ceased to be the owner of the vehicle. 


6. Then again, the Appellate Sub- 
Committee introduced an enquiry report 
made by the Special Officer of the 
Public Vehicles Department and relying 
on this report it came to the conclusion 
that the car. was transferred to some 
other person some time in 1962. This, 
I think, is not permitted under the Act, 
Even assmning that the Appellate Sub- 
Committee is competent to take additional 
evidence then also proper opportunities 
are to be given to the aggrieved party, 
in the present case, the petitioner, to con- 
tradict such evidence t^en or relied on 
at the appellate stage by the Appellate 
Sub-Committea It is an admitted fact 
that this report of the Special Officer of 
the public vehicles department was never 
disclosed to the petitioner; nevertheless 
the conclusion that the petitioner trans- 
ferred his car some time in 1962 was 
solely based on this report. This is op- 
posed to fundamental principles of sdl 
judicial procedure. So, the conclirsion 
drawn by the Appellate Sub-Committee 
on the view that there had been a 
transfer of the car some time in 1962 
caimot be sustained as valid. 

7. In the second place, Mr, Biswas 

contended that so far as the breach of 
Section 60 (1) (a) was concemetl the 

specific allegation was that the petitioner 
kept the car in another garage without 
the permission of the authority but this 
was not one of the conditions con- 
templated in Section 59 (3) of the Act, 
on breach of which alone, the petitioner’s 
permit might be liable to be canc^ed. 
The transfer of a garage without the 
permission of the authority, . in other 
words, Mr, Biswas submitted, did not 
come within chapter V of the Act or the 
Rules made therexmder as contemplated 
in sub-section (3) Clause fa) Section 59 
of the Act. The relevant Rule, namely. 
Rule 108 of the Bengal Motor Vehicles 
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Rules rdaling to transfer of garage is 
framed under chapter IV of the Act; 
clearly therefore, such a transfer from a 
g^age to another garage without the per- 
mission of the concerned authority, did 
not entail cancellation of the permit 
imder Section 59 (3) (a) read with Sec- 
tion 60 (1) (a) of the Act. I think having 
regard to the above provisions of the Act 
and the Rule the correctness of the con- 
tentions made by Mr. Biswas cannot be 
doubted. It seems to me qmte dear that 
it is only on breach of the conditions 
under S. 59 (3) (a), namely, failure to 
comply with the requirements of chapter 
V or the Rules made thereimder that 
the permit holder may be deprived of 
his rights to hold such permit. So, if the 
Rules relating to transfer of garage under 
Rule 108 is a Rule framed imder chapter 
rV of the Act, then there cannot be any 
question of violation of such a condition 
so as to make the petitioner liable to 
cancellation of the permit. Mr. Lahiri 
on behalf of the respondents also could 
not seriously oppose this position, in 
law. 

8. There is yet another aspect of the 
matter. Under Section 60 (3) of the Act 
before cancellation or suspension of the 
permit if the Transport Authority which 
granted the permit is of opinion that 
"having regard to the circumstances of 
the case, it would not be necessary or 
expedient so to cancel or suspend the 
permit if the holder of the permit agrees 
to pay a certain sum of money”, then 
"notwithstanding anything contained in 
Sub-section (1) the Transport Authority 
may, instead of cancelling or suspending 
the permit, as the case may be, recover 
from the holder of the permit the sum of 
money agreed upon”, I find that this 
aspect of the matter was not considered 
at aU by the Transport Authority, 
namely, respondent no. 1. It cannot be 
denied that this Sub-sectioh casts a duty 
upon the transport authority to form an 
opinion having regard to the circum- 
stances of eacih particular case as to 
whether the petitioner should be directed 
to pay a certain sum of money before 
cancelling or suspending the peimit. In 
my view, failure to consider tliis asp^t 
of the matter has introduced another in- 
firmity in the impugned resolutions pass- 
ed by the respondents nos. 1 and 2. Con- 
sidering all these, it must be held that 
both the impugned resolutions passed by 
the respondents nos. 1 and 2 are invalid. 

9. The result is, the petition succeeds. 
Both the impugned resolutions are 
quashed 

10. I make it clear, however, that the 
Regional Transport Authority vnll be at 
liberty to decide the matter afresh if it 
so likes in accordance with law and in 
the light of the observations made 
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above. Before I part with this case I 
must notice one argument made by Mr. 
Lahiri. His argument was that transfer 
of garage without permission of authority 
is a condition attadied to the permit and, 
therefore, the petitioner’s permit, in any 
case, was liable to be cancelled. 

11. The original permit was produced 
before me and no such condition was 
found attached to the permit. This argu- 
ment has, therefore, no substance. Let 
a true copy of this permit be kept with 
the record, 

12. The Rule is made absolute to the 
extent indicated above. 

13. Let a writ both in the nature of 
mandamus and certiorari issue accord- 
ingly. 

14. There will be no order as to 
costs. 

Revision allowed. 


AIR 1970 CALCUTTA 176 (V 57 C 29) 
BIJAYESH MUKHERJI. J. 

Bhikari Behara, Petitioner v. Sm. 
Dhanapatie Bentia, 0pp. Party. 

Civil Revn. Case No. 1030 of 1969 D/-6- 
8-1969. 

(A) Civil P. C. (1908), Section 60 (1) 
Proviso (h) — "Labourer” — Winchman 
working under Calcutta Dock Labour 
Board is not a domestic servant or a 
labourer — Training prescribed under 
Rule 21 of Calcutta Dock Workers (Re- 
gulation of Employment) Scheme is pre- 
condition to employment as winchman 
— (Calcutta Dock Workers (Regulation 
of Employment) Scheme, 1956, R. 21). 

A winchman working under the Cal- 
cutta Dock Labour Board is neither a 
domestic servant nor a Labourer within 
the meaning of Clause (h) of Proviso to 
Section 60 (1) of Civil P. C. and his 
sala^ can therefore, be attached in ex- 
ecution of a decree. A winchman cannot 
be equated to a labourer or a domestic 
servant because a person has got to 
imdergo training prescribed tmder R. 21 
of the Calcutta Dock Workers (Regulation 
of Employment) Scheme, before he can 
be employed as a winchman. Thus, he 
is not a manual labourer only. A 
’Labourer’ is a person who earns his daily 
bread by personal manual labour, or in 
occupation which requires little or no 
art, skill or previous training. AIR 1956 
Bom 276, Dist.; AIR 1957 Mad 773, FoU. 

(Paras 4 & 5) , 

(B) Civil P. C, (1908), Order 21 R. 48 
(1) — Calcutta Dock Labomr Board is a 
local authority — Ri des 38 and 52 of the 
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country is to be decided by the Central 
Government and not by this Court in the 
present proceedings. We are, in the cir- 
cumstances, inclined to direct the respon- 
dents to consider and adjudicate upon the 
question of the petitioner’s citizenship 
under S. 9 of the Citizenship Act. 

7. The petitioner’s argument that the 
Citizenship Act and the Rules framed 
thereunder contemplate dual citizenship 
has not impressed us and we are mable 
to accept this submission. Dual citizen- 
ship does not seem to us to be possible 
imder our law except to the limited extent 
as contemplated by the proviso to Sec- 
tion 9 (1) of the Citizenship Act. 

8. Before concluding, we may point out 
that on behalf of the petitioner, his Soli- 
citors and Advocates have had correspon- 
dence both with the Bombay Government 
and the Ministry of Home Affairs of th® 
Government of India in coimection with 
the question of his citizenship. On 21-8- 
1967, a letter was addressed on behalf of 
the petitioner by Anand Dasgupta & Sagar, 
Solicitors and Advocates, to the Secretary 
to the Government of India, Ministry of 
Home Affiairs, pointing out that the_ ques- 
tion of the termination of the petitioner’s 
citizenship had never been determined 
under Section 9 (2) of the Citizenship Act, 
with the result that the petitioner must be 
held never to have been deprived of his 
Indian citizenship. The Government was 

' called upon to accept the petitioner as an 
Indian citizen and not to interfere with 
his right to enter the territories of India 
and to stay there. Unfortunately, the 
Central Government was not expressly re- 
quired by this letter to decide the ques- 
tion as contemplated by Section 9. From 
the record it does not appear that any 
reply was sent thereto. 

It seems that neither the petitioner 
formally required the Central Govern- 
ment to decide the question of his citizen- 
ship nor did the Central Government itself 
tmdertake to do so. This attitude on the 
part of both the parties seems to us to be 
difficult to appreciate. Apparently, they 
were both labouring under some misap- 
prehension about the legal position. The 
same having now been clarified, it is 
hoped that the disputed question of the 
termination or continuation of the peti- 
tioner’s Indian citizenship would soon be 
determined as required by Section 9 of the 
Indian Citizenship Act and the petitioner’s 
Advocates would place before the Central 
Government all material on which reliance 
is placed in support of his claim to Indian 
citizenship . We are tmable to give any 
'V further direction at this stage in the pre- 
' sent proceedings. This petition is thus 
disposed of in the terms just stated. In 
the peculiar circumstances of the case, 
there wiR be no order as to costs. 

Order accordingly. 


AIR 1970 DELHI 81 (V 57 C 16) 

I D. DUA, C, J. 

Kewal Krishan, Petitioner v. Khazan 
Singh, Respondent. 

Civil Revn. Ho. 77 of 1967, D/- 11-10- 
1968. 

(A) Civil P. C. (1908), O. 33, Rr, 6, 7— 
Enquiry into pauperism of plaintiff — 
Decision is to be by the Court — Report 
from Collector ^ — Use of. 

According to the Code of Civil Proce- 
dure, the Court is expected itself to hold 
an enquiry into the question of pauper- 
ism. The report from the Collector is to 
be called for in cases where the Collector 
is supposed to be better fitted to hold 
enquiries. The Court cannot, however, 
blindly and automatically adopt the 
report which is only to help the Court 
in judicially determining the ability of 
the plaintiff to pay coiirt-fee. The issue 
of pauperism is to be decided by the 
Court and delegation and sub-delegation 
of this duty and power is not easy to 
sustain. (Paras 3, 4) 

(B) Civil P. C. (1908), O. 33, R. 7 — 

Pauperism of plaintiff — Inquiry info — 
Capacity to pay court-fee — Capacity of 
plaintiff himself and not of his next 
friend or near relations is to be consider- 
ed. AIR 1929 Lah. 746(2) & AIR 1946 Lah. 
81, Rel. on. (Para 3) 

Cases Referred; Chronological Paras 
(1946) AIR 1946 Lah. 81 (V 33) = 

47 Pim. L. R. 402, Mohammad 

Ashraf v. Muhammad Bibi 3 

(1929) AIR 1929 Lah. 746 (2) (V 16) 

=31 Pun. L. R. 898, Sharan Singh 

v. Mt. Man Kaur 3 

M. S. Chadha, for Petitioner. 

ORDER: — This revision by Kewal 
Krishan plaintiff is directed against the 
order of a learned Subordinate Judge 1st 
Class, Delhi, dated 15-11-1966, whereby 
the petitioner-plaintiff’s application for 
permission to sue as a pauper was dis- 
allowed. 

2. The trial Court on 26-3-1966, called 
for a report from the Collector on the 
petitioner’s application imder Order 33, 
Rule 1, Civil P. C, The report was re- 
quired to be sent to the Cotirt by 12-5- 
1966. After several hearings, on 15-11- 
1966, tlie learned Subordinate Judge, in 
the presence of the coimsel both for the 
plaintiff and for the defendant, consider- 
ed the report of the Collector and on the 
ba-sis of that report, disallowed the plain- 
tiff’s application. The report, which is 
really made by a Naib-Tehsildar, and is 
dated 16-5-1966, reads as unden — 

"This is a pauper case filed- by Sh. 
Kewal Krishan s/o Shri Nathu Ram. He 
was called in this office and his state- 
ment was recorded. He gave two wit- 
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nesses in support of his statement. From 
the statement of the petitioner, it appears 
that he (has) seven brothers who are 
employed and his father is also doing 
some business. The petitioner himself 
is a earning member. With the earning 
of the petitioner and. help from his 
brothers he can arrange for the Court- 
fees stamp charges. 

In view of the above, I caimot recom- 
mend his case and I am in view that he 
can easily arrange for the Court-fees 
stamp charges.” 

This report was sent on to the TehsUdar, 
who forwarded to the A. D. M. (Judicial) 
who sent it on to the Court. 

3. This, in my view, is a hardly satis- 
factory way of dealing with pauper 
applications. According to the Code of 
Civil Procedure, the Court is expected 
itself to hold an enquiry into the ques- 
tion of pauperism. The report from the 
Collector is to be called for in cases where 
the Collector is supposed to be better 
fitted to hold enquiries. Such is not the 
case before me. Only if the learned Sub- 
ordinate Judge had cared to look at the 
report, he would have discovered that 
a report of this type can hardly be proper 
material for holding that the petitioner- 
plaintiff has sufficient means to be able 
to pay court-fee. One outstanding error 
which underlies the report of the Naib- 
Tehsildar is that he has taken into account 
the financial capacity of the petitioner’s 
brothers and father. This, normally 
speaking, is not to be taken into account. 
In Sharan Singh v. Mt. Man Kaur AIR 
1929 Lah. 746(2), it was observed by Tek 
Chand, J. that in dealing •with pauper 
applications, the capacity of the plaintiff 
himself to pay the court-fee and not that 
of his next friend or relations is to be 
considered. In the reported case, the 
means of the adoptive father, the natural 
father and uncle of the minor-plaintiff 
were taken into account. This was held 
to be a material irregularity and the High 
Court allowed the revision. In Moham- 
mad Ashraf v. Muhammad Bibi, AIR 1946 
Lah. 81 Abdur Rahman, J. also observed 
that in case of a minor plaintiff, his re- 
sources are to be considered and the fact 
that his next friend is fairly rich, is im- 
material. There too, the re'vision was 
allowed, as the co'urt below was held "to 
have acted -with materiM- irregularity. 
Tlus view seems to me to be correct. 

4. In the case in hand, so . far as the 
plaintiff’s pwn resources are ' concerned, 
there is precious little to be said in sup- 
port of the Naib-Tehsildar’s ' report. The 
Court cannot, however, blindly and auto- 
matically adopt the report which is only 
to help the Coiurt in judicially determin- 
ing the ability of the plaintiff to pay 
court-fee. It is a matter for regret 'that 
the Tehsildar and the Additional District 
Magistirate (Judicial) did not apply their 


©•wn mind to the report of the Naib- 
Tehsildar and forwarded the same as if 
■with their approval It must be remem- 
bered that the issue of pauperism is to be 
decided by the Court and delegation and 
sub-delegation of this duty and power 
is not easy to sustain. The learned Sub- 
ordinate judge has completely ignored 
this -vital aspect and has dealt with the 
matter, in common -with the A. D. M. 
(Judicial), the Tehsildar and the Naib- 
Tehsildar, more in an administrative than 
in a judicial manner. Such a course can- 
not be approved by this Coiut. 

5. For all the foregoing reasons, I 
unhesitatingly allow this re-vision and 
setting aside the order of the Court 
below, send the case back to it for a 
proper judicial enquiry into the plaintiff- 
petitioner’s pauperism and for further 
proceedings in accordance -with law as 
contained in Order 33, Civil P. C. The 
plaintiff-petitioner is directed to appear 
in the Court below on 28-10-1968 when 
a short date would be ^ven for further 
proceedings. As there is no appearance 
for -the respondent, there is no order as 
to costs in this Court. 

Revision allowed. 


AIR 1970 DELHI 82 (V 57 C 17) 

S. N. ANDLEY, J. 

Harbans Singh and another. Appellant 
V. Custodian of Evacuee Property ‘F 
Block and others. Respondents. 

Ex. First Appeal No. 175-D of 1962 
D/- 24-1-1969, from Order of Sub. J. Is 
Class, Delhi, D/- 3-9-1962. 

(A) Administration of Evacuee Pro 
perty Act (1950), Ss. 17 and 50 — Limita 
tion Act (1908), Art. 181 — Applicatioi 
under S. 17 — Article 181 applies • — Tim( 
begins to run from the date of sale o 
property — Fact that only symbolic pos 
session and not actual physical possessioi 
of property -was given in sale is im- 
material. 

The status of the Custodian is not the 
status of a stranger or an entirely diffe- 
rent person qua the evacuee. It is nc 
doubt true that he has been given certair 
rights and even powers by the Evacuee 
Act, which were not possessed by the 
evacuee. Nevertheless, the fact remains 
that he is a Custodian of the property oJ 
the evacuee in the capacity of a represen- 
•tative or manager. The possession of the 
evacuee properly by the Custodian or ite 
vesting in him does not create any sori 
of independent statutory title in him with 
reference to that property. In -view of the 
fact (1) that the title of the Custodian 
cannot be said to be independent of the 
title of -the judgment-debtor and (2) -that 
■the Custodi an merely steps into the shoes 
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of the judgment-debtor, the law of limi- 
tation for an application under S, 17 of 
the Act by the Custodian has to be appli- 
ed to the Custodian as it would have been 
applied to the judgment-debtor himself 
Lack of notice to or the ignorance of the 
Custodian cannot be taken into conside- 
ration in determining the commencement 
of the nmning of the period under 
Art. 181. (Paras 9 and 14) 

Further, S. 50 of the Act certainly 
requires the Courts' mentioned therein to 
give notice to the Custodian. But that is 
only if it appears to such Courts that a 
question relating to the property of an 
evacuee or an intending evacuee is in- 
volved in the proceedings before that 
Court. This section cannot arrest the 
nmning of time under the Limitation Act 
if time has already begun to run. 

(Para 11) 

The fact that only the symbolical pos- 
session and not actual physical possession 
of the property sold in Court execution 
sale has been given is not material as 
delivery of symbolical possession has been 
given the same status as delivery of 
actual physical possession. AIR 1956 S.C. 
87 & (1948) 50 Pun. L. R. 210 & AIR 1964 
Andh. Pra. 126 & AIR 1959 Punj. 515, 
ReL on. (Para 13) 

(B) Administration of Evacuee Pro- 
perty Act (1950), S. 8 (2-A) as amended 
in 1966 — Administration of Evacuee Pro- 
perty (Chief Commissioner’s Province) 
Ordinance 12 of 1949 — Vesting of pro- 
perty imder Ordinance — Defert if any 
in the Ordinance held was cured by the 
Amendment Act of 1966 by which sub- 
section (2-A) was added to S. 8. AIR 1961 
S.C. 365, Rel. on; AIR 1960 Punj. 341 
(FB), Ref. to. (Para 6) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 Andh. Pra 126 


(V 51)=ILR (1963) Andh. Pra. 

223, Mohd. Ali Hasan Khan v. 

■ Bhagirathilal 10 

(1961) AIR 1961 S.C. 365 (V 48) = 

(1961) 2 SCR 91, Azimunmssa v. 
Deputy Custodian, Evacuee Pro- 
perties O 

(1960) AIR 1960 Punj. 341 (V 47) = 

ILR (1960) 2 Punj. 159 (FB), 

Durga Parshad v. Custodian of 
Evacuee Property ■ 6 

(1959) AIR 1959 Punj. 515 (V 46)= 

61 Pun. L. R. 249, Mst Mewa v. 

Amar Singh 13 

(1956) AIR 1956 S.C. 87 (V 43)=' 

(1955) 2 SCR 938, Ramanna v. 
Nallaparaju .7 

(1949) AIR 1949 P.C. 124 (V 36)=' 

ILR 28 Pat 207, Adyanath v. 
Krishna Prasad Singh 13 

(1948) 50 Pun. L, R. 210, Abda V. 

Yusai Khan 0 


Roshan Lai, for Appellants; H. SMv 
Charan Singh, for Respondents. 
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JUDGMENT: — The property in ques- 
tion was mortgaged by Mohd. Ismail, 
respondent No. 9 and at the instance of 
the mortgagee, who had filed a suit and in 
whose favour a Mortgage Decree had been 
passed it was put to sale through the 
Court Auctioneer. In this sale, Kabool 
Singh (original appellant) and Raghunath 
Das (original respondent No. 2) were 
declared the joint purchasers and the sale 
in their favour was confirmed by an order 
of the Coiut dated January 19, 1952. It 
is not disputed that Raghimath Das (ori- 
ginal respondent no. 2) transferred all his 
rights, title and interest as an auction 
purchaser in favour of Kabool Singh 
aforesaid. 

2. Since the property was tenanted, 
mere symbolical possession was given to 
Kabool Singh on February 28. 1952 under 
Rtde 96 of Order 21 Civil Procedure Code. 
After a few years of obtaining symbohcal 
possession Kabool Singh on February 2, 
1956 filed a suit which was dealt with by 
the Additional Judge, Small Cause Cou^ 
against Lekh Bam, one of the tenants in 
the said property for recovery of arrears 
of rent. Lekh Ram resisted the suit on the 
ground, inter alia, that the property was 
evacuee property and that the Custodian 
of Evacuee Property should be impleaded 
as a party defendant. Upon this objec- 
tion, the Custodian was impleaded and 
on July 20, 1956, he raised an objection 
that inasmuch as the property had vested 
in him imder the provisions of the Ad- 
ministration of Evacuee Property (Chief 
Commissioner’s Province) Ordinance XU 
of 1949, the sale thereof, was void and 
ineffective by reason of the provisions of 
S. 17 of the Administration of Evacuee 
Property Act 31 of 1950. The claim of the 
Custodian^ was rejected by an Order of 
the Additional Judge, S mall Cause Court 
on December 18, 1956. 

3. In the meantime, the Custodian, 
filed an application in the Court of Mr. 
P. R. Aggarwal, Sub- Judge, 1st Class 
Delhi which was the executing Court in 
so far as the aforesaid mortgage decree 
was concerned. This application was ffled 
on October 4, 1956 under Sec. 17 of the 
Administration of Evacuee Property Act 
1950 read with S. 151 of the Civil Proce- 
dure Code. The executing Court dismissed 
this application by its order dated Aug- 
ust l4, 1957 on the ground that it was 
barred by res judicata on account of the 
aforesaid order dated December 18, 1956 
of the Additional Judge, Small Cause 
Court, 

4. Against both the orders, namely 
the order dated December 18, 1956 of the 
Additional Judge, Small Cause Court and 
the order dated August 14, 1957 of Mr. 
P. R. Aggarwal, Sub- Judge 1st Class, 
Delhi the Custodian filed revisions in the 
Punjab High Court (Circuit Bench) at 
DelhL Both thes^ orders were set aade 
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in revision by B. P. Klhosla, J, by his 
order dated January ,27, 1961. The learned 
Judge, however, remanded the case for 
determination of three issues which were 
framed by him and which are in the 
following terms: — 

1. whether the daim put in by the 
Custodian was in time? 

2. Whether the property vested in the 
Custodian on 5th December 1951 the date 
of the sale and remained so vested? 

3. Belief. 

5. The issues we^e tried by Mr. M. L. 
Jain, Sub-Judge, 1st Class, Delhi, who 
by his order dated September 3, 1962 
allowing the application dated October 4, 
1956 which had been filed by the Custo- 
dian under Sec. 17 of the Administration 
of Evacuee Property Act, 1950. He held 
that inasmuch as the property had vested 
in the Custodian on liie date of sale i.e., 
December 5, 1951, the sale itself was 
void under S. 17 of the said Evacuee Act 
and that the said application was not 
barred by time. It is against this order 
that Kabool Singh, who is now repre- 
sented by his legal representatives, has 
filed the present appeal. 

6. Mr. Baushan Lai, learned counsel 
for the appellant, has argued that the 
notification dated December 14, 1949 
whereby the property is alleged to have 
vested in the Custodian had been issued 
in exercise of powers conferred by the 
said Ordinance No. XII of i949 and this 
Ordinance had been declared ultra vires 
by a Full Bench of the Punjab High Court 
in the decision which is reported in AIB 
1960 Pimj. 341 in re: Diuga Parshad v. 
Custodian of Evacuee Property. He there- 
fore, contends that there was no vesting 
of the property in the Custodian as claim- 
ed by him. It is not necessary to go into 
the validiiy of this argrunent for the 
simple reason that the defect, if any, in 
the said Ordinance No. XII of 1949 was 
Clued by the Administration of Evacuee 
Property Amendment Act of 1966 where- 
by sub-section (2-A) had been added to 
Section 8 of the said Evacuee Act of 1950 
and with regard to this amendment Act, 
the Supreme Court in its decision report- 
ed in AIB 1961 S.C. 365 in re: Azimun- 
nissa v. Deputy Custodian Evacuee Pro- 
perties has said: 

"The effect of S. 8 (2-Al is that what 
purported to have vested under S. 8(2) of 
the Administration of Evacuee Property- 
Ordinance XXVn of 1949 and which is to 
be deemed to be vested under S.. 8 of the 
Act which repeded that prdinance, not- 
■withstanding any invalidity in the origi- 
nal vesting or any decree or order of the 
Court shall be deemed to be evacuee pro- 
perty validly vested in the Custodian 
and any order made by the Custodian in 
relation to the property shall be deemed 
to be valid. Thus retrospective effect is 
given to the Act -to validate (1) What 
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purports to be vested; (2) removes all 
defects or invalidity in the vesting or 
fictional vesting under S: 8(2) of the Ordi- 
nance XXVII of 1949 or S. 8(2) of the 
Act which repealed the Ordinance; (3) 
malces the decree and judgments to the 
contrary of any Court in regard to the 
vesting ineffective; (4) makes -the property- 
evacuee property by its deeming effect; 
(5) validates all orders passed , by the 
Custodian in regard to the property.” 
Therefore even if Mr. Baushan Lai is 
right that there had not been any vesting 
of the property in 1949 when the afore- 
said notification was issued, it will not 
help him because by reason of S. 8 (2-A) 
vesting was made retrospective. 

7. The next question that has to be 
determined is whether the application 
dated October 4, 1956 filed by the Custo- 
dian under S. 17 of the Evacuee Act of 
1950 was -vrithin time. In -riew of tbe deci- 
sion of the Suprenie Court reported in 
AIB 1956 SC 87 in re: Bamanna v. NaUa- 
paraju, it is not disputed that the appro- 
priate article of the 1908 Limitation Act 
would be Article 181 and nip other. . This 
Article prescribes the period of limita- 
tion for an application for which no 
period of limitation has been prescribed. 
The period prescribed is three years and 
the time from which the period begins 
to rim is "When the right to apply ac- 
crues”. 

8. The contention on behalf of the 
appellant is that assuming that the pro- 
perty vested in the Custodian, his posses- 
sion was disturbed by the delivery of 
symbolical possession to the appellant 
on February 28, 1952 and, therefore, the 
right to- apply accrued on tbis date. On 
the other hand, Bawa Shiv Charan Singh, 
learned counsel for -the Custodian con- 
tends that the sale being void by reason 
of S. 17 of the Evacuee Act of 1950, it 
was open to the Custodian not to take any 
notice of it and that he could take notice 
of it only when he was made aware that 
somebody else was claiming a right in 
the property to his prejudice. According 
to the argument, such awareness came to 
the Custodian only on July 20, 1956 when 
he was served -with the notice by the 
Additional Judge, . Small Cause Court, 
and, therefore, -the right to apply accrued 
oiily on this date. 

9. The status of the Custodian is not 
-the status of a stranger or an entirely 
different person qua tbe evacuee. It is no 
doubt true that he has been given certain 
rights and even powers by the Evacuee 
Act, which were not possessed by the 
evacuee. Nevertheless, the fact remains, .. 
that he is a Custodian of the property of 
-the evacuee in the capacity of a repre- 
sentative or manager. It is difficult, for 
me to accept the argument that the pos- 
session of the evacuee property- by the 
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Custodian or its vesting in him creates 
some sort of independent statutory title 
in him with reference to that property. 

A Division Bench of the Pimjab High 
Court has expressed, the view in the case 
Abda V. Yusaf Khan (1948) 50 Pun. L. E. 
210, that the object of the Evacuee Act is 
to preserve the property of an evacuee 
and that even though the .pmperty of the 
evacuee vests in the Custodian such ves^ 
ing does not deprive an evacuee of his 
right to continue his case in a Court of 
law.. 

10. Similar observations have been 
made in the case reported in AIE 1964 
Andh. Pra. 126 in re: Mohd. Ali Hasan 
Khan v. Bhagirathilal where it is stated 
that it is not the object of the Adminis- 
tration of Evacuee Property Act to make 
the Government or the Custodian of 
Evacuee Property the owner of the pro- 
perty declared as evacuee property. Not- 
withstanding such a declaration the pro- 
perty shall continue to be the property of 
the evacuee and the vesting thereof in 
the Custodian would only mean that the 
Custodhan is stepping into the shoes of the 
evacuee as a statutory agent or manager 
for continuing administration and 
management of the same. 

11. The question of limitation, has 
therefore, to be looked at from the point 
of view that the Custodian is an agent or 
manager of the evacuee. Bawa Shiv 
Charan Singh has drawn my attention to 
S. 50 of the Evacuee Act of 1950 which 
provides that if in any stut, it appears to 
the Civil Court that a question relating 
to the property of an evacuee or an in- 
tending evacuee is involved, the Court 
shall not proceed to determine that ques- 
tion until notice has been given to the 
Custodian. It is contended that since no 
notice was given to the Custodian by 
the executing Court, the Custodian is not 
bound by the execution proceedings or b.y 
the sale of the property by Court auction 
and could not have been expected to have 
taken any steps imtil his possession was 
in fact disturbed. It is further contended 
that delivery of symbolical possession to 
the auction purchaser would not be dis- 
turbance of the Custodian’s possession. 
S. 50 certainly requires the Courts men- 
tioned therein to give notice to the Custo- 
dian. But that is only if it appears to such 
Courts that a question relating to the 
property of an evacuee or an intending 
evacuee is involved in the proceedings 
before that Court. This section cannot 
arrest the running of time under the 

i Limitation Act if time has already begun 
' Ito rim. 

12. The next contention on behalf of 
the respondent is that symbolical posses- 
sion, which is delivered under the provi- 
sions of Eule 96 of Order 21 Civil Proce- 
dure Code may amount to delivery of 
possession where the tenants are of the 
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judgment-debtor himself. In this case, it 
is contended that the tenants were not of 
the judgment-debtor but of the Custodian 
and therefore delivery of symbolical posr' 
session in this case could not be said to 
be interference with the possession of the 
Custodian. It is difiScuIt to accept this 
argument. 

13. The Privy Council has observed 
in AIR 1949 P.C. 124 in re: Adya Nath v. 
Krishna Prasad Singh that delivery of 
symbolical possession of property foimd 
to be in occupation of a tenant of the 
judgment-debtor effectively terminates 
the possession of both the judgment- 
debtor and the tenant. Similarly in AIR 
1959 Punj. 515 in re: Mst, Mewa v.' Amar 
Singh delivery of symbolical possession 
has been given the same status as delivery 
of actual physical possession. 

14. In view of the fact (1) that the 
title of the Custodian carmot be said to be 
independent of the title of the judgment- 
debtor and (2) that the Custodim merely 
steps into the shoes of the judgment- 
debtor, .the law of limitation has to be 
applied to the Custodian as it would have 
been applied to the judgment-debtor him- 
self. Lack of notice to or the iterance of 
the Custodian cannot be taken into consi- 
deration in determining the commence- 
ment of the running of the period imder 
Article 181 of the Limitation Act 1908. 
The time from which the period begins 
to nm is when the right to apply accrues 
and that right in my opinion definitely 
accrued to the judgment-debtor and, 
therefore, to the Custodian on February 
28, 1952 when symbolical possession was 
delivered to the appellant. 

15. Under the circumstances, I hold 
that the application dated October 4, 1956, 
filed by the Custodian xmder S. 17 of the 
Evacuee Act of 1950 was filed beyond the 
time prescribed by Article 181 of the 
limitation Act of 1908. This appeal is, 
therefore, allowed with costs. 

Appeal allowed. 


Am 1970 DELHI 85 (V 57 C 18) 

I. D. DUA, C. J. 

“Washdev Singh Biji, Appellant v. Union 
of India and another. Respondents. 

Second Appeal No. 182 of 1968, D/- 24- 
4-1969, against order of Addl Dist. J., 
Delhi, DA- 13-5-1966. 

(A) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 36 — • 
Scope — Distinction between Rr. 41 and 
42 of Displaced Persons (Compensation 
and Rehabilitation) Rules (1955) — "Shall” 
and "may” — Construction — Plaintiff 
alleging to be claimant, displaced person 
and lawful tenant of Government-built 
property — Suit filed for declaration — > 

FM/JkI/C409/69/JRM/P 
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Suit is barred by S. 36 — (Interpretation 
of Statutes — Operation of Statutes — 
Mandatory and directory provisions — 
Use of words "may” and "shall”)— (Civil 
P. C. (1908), Preamble — Interpretation 
of Statutes — Operation of Statutes — 
Mandatory and directory provisions — 
Use of words "may” and "shall”) — (Dis- 
placed Persons (Compensation and Reha- 
bilitation) Rules (1955), Rr. 41 and 42). 

Where a plaintiff files a suit for decla- 
ration alleging to be a claimant, displaced 
person and lawful tenant of Government- 
built property, such a suit is barred by 
S. 36, Displaced Persons (Compensation 
and Rehabilitation) Act. 

(Para 6) 

It is obvious that prima fade S. 36 
bars such a suit. A bare reading of that 
section shows how widely it is worded 
and how clearly it bars the jurisdiction 
of dvil courts in matters specified there- 
in. The statute quite clearly provides a 
complete machinery for a person daim- 
ing compensation or rehabilitation under 
the Act and there are ample provisions 
for appeals and revisions if an interested 
party feels aggrieved. The bar under 
S. 36 renders such a suit incompetent 
and it binds the dvil coiuts. (Para 6) 

When the plaintiff in such a case is 
held to be not a displaced person having 
a verified claim and his allegation that 
he is a claimant is not accepted, in view 
of the difference in the language of Rr. 41 
and 42 of Displaced Persons (Compensa- 
tion and Rehabilitation) Rules, it cannot 
be contended that there is no distinction 
between the right of a displaced person 
with a verified claim and one without 
such a claim. The use of . "shall” and 
"may” in Rr. 41 and 42 of those Rules 
brings out this distindion. That distinc- 
tion is also rational. There is no reason 
why the word "shall” in R. 41 should be 
given a permissive colour or the word 
“may ” in R. 42 should be construed in 
a peremptory manner. The word "shall” 
does not always conclusively convey an 
imperative mandate and similarly the 
word "may” is at times intended to mean 
"must”. But to construe "shall” as "may” 
and "may” as "shall”, there must be 
compelling reasons discernible from the 
context and the statutory aim, object and. 
purpose. In the absence of such conside- 
ration. these words must.be given their 
normal meanings in the English language, 
^us such a suit is barred under S. 36 
and is incompetent.' 1967 D.L.T. 656 & 
AIR 1952 SC 319 & AIR 1963 SC 507 & 
AIR 1962 SC 1258 & C. W. No. 400-D of 
1960, D/- 5-5-1967 (Delhi). Dist.; L.P.A. 
No. 43 -d: of 1966. D/- 21-9-1967 (Delhi), 
Ref. (Para 5) 

(B) Civil P. C. (1908), S. 100 — Con- 
current findings — Suit for declaration 
filed alleging to be claimant tmder Dis- 
placed Persons (Compensation and Re- 


habilitation) Act — Both lower courts 
not accepting that allegation — Conclu- 
sion of both lower courts not shown to 
be tainted with any illegality — In second 
appeal that plea is unacceptable and 
naust be repelled under such circum- 
stances. (Para 7) 

(C) Civti P. C. (1908), Ss. 100 and 11 
— Plea of res judicata — Plea negatived \ 
by trial Court — Plea not agitated in first y 
appellate Court — Plea not allowed to be 
raised in second appeal, more particularly 
when the suit itself is held to be incom- 
petent. (Para 7) 

Cases Referred; Chronological Paras 
(1967) 1967 D.L.T. 656, Bhiru Mai 
v. Finance Commr. 5 

(1967) L. P. A. No. 43-D of 1966, 

D/- 21-9-1967 (Delhi), Hafiz-ud- 
Din V. Union of India 6 

(1967) C. W. No. 400-D of 1960, 

D/- 5-5-1967 (Delhi), Sohan Lai 
V. Union of India 5 

(1963) AIR 1963 S.C. 507 (V 50)= 

(1962) 2 SCR 711, State of Punjab 
V. Suraj Parkash Kaptur 5 

(1962) AIR 1962 S.C. 1258 (V 49)= 

(1962) 3 SCR 1, Management of 
Marina Hotel v. The Workmen 5 
(1952) AIR 1952 S.C. 319 (V 39)= 

1952 SCR 696, Ebrahim Aboo- 
bakar v. Custodian . General of 
Evacuee Property 5 

D. N. Nijhawan, for Appellant B. N. 
Kirpal (for No. 1); S. N. Gupta with G. N. 
Aggarwal (for No. 2) for Respondents. 

JUDGMENT: — This second appeal 
arises out of a suit for a declaration 
instituted by the plaintiff-appellant on 
the aUegations that he is a claimant and 
displaced person and lawful tenant of a 
Government-built property in question 
situated in Tilak Nagar, New Delhi. The 
said property is stated to be an allotable 
property, its value having been assessed 
at Rs. 3,200/-. The plaintiff pleaded that 
he was entitled to the transfer of this 
property at the assessed value under the 
provisions of the Displaced Persons (Com- 
pensation & Rehabilitation) Act (here- 
after called the Act). His claim was 
denied and the property in dispute 
transferred by the Union of India in 
favom of Smt. Kundan Devi, defendant 
No. 2. This transfer was described by the 
plaintiff to have been effected as a result 
of fraud and misrepresentation practised 
by the transferee’s husband. The matter 
was taken by the plaintiff to the Settle- 
ment Commissioner on appeal, but the 
same was rejected on 14-3-1962. This 
order was described by the plaintiff to be I 
without jurisdiction because the Assistant J 
Commissioner, according to him, had not^^ 
been delegated the powers of the Settle- 
ment Commissioner. The matter was fur- 
ther taken on revision to the Chief Settle- 
ment Commissioner, but that was . also 
rejected on 11-6-1962. The approach to 
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the Central Government imder Section 33 
of the Act was also unsuccessful. It was 
thereafter that the present suit was insti- 
tuted. 

2. The pleadings of the parties gave 
rise to several issues, but issue No. 4, 
which is concerned with the plaintifi’s 
locus standi to institute the present suit, 
alone concerns me. The trial Court came 
to the conclusion that the plainttS_ had 
no locus standi to sue. The other issues 
were also decided on the merits by the 
trial Court. Issue No. 6 dealing with the 
plea of res judicata was decided in favour 
of the plaintiS. 

3. On appeal, the learned Additional 
District Judge afBrmed the judgment and 
decree of dismissal of the suit on 13-5- 
1968. According to the lower Appellate 
Court, imder Kule 42 of the Displaced 
Persons (Compensation and BehabUita- 
tion) Buies, the authorities concerned had 
a discretion to transfer or not to transfer 
an allotable property to a displaced per- 
son who did not hold a verified claim and 
in view of this rule, the plaintifE-appellant 
had no locus standi to maintain the suit 
as he had no actionable claim against the 
BehabUitation Department of the Gov- 
ernment of India. From the judgment 
of the lower Appellate. Court, it seems 
that no other ground was pressed before 
that Court. I have made this observation 
because Shri G. N. Aggarwal, learned 
coimsel for one of the respondents, has 
tried to re-agitate the question of res 
judicata which was decided by the trial 
Court, but which was not the subject- 
matter of argument before the lower Ap- 
pellate Court. 

4. In this Court, Shri Nijhawan, the 
learned coimsel for the appellant, has in 
very elaborate arguments forcefully 
pressed the contention that although his 
dient was not absolutely entitled to get 
the property in question, still as he was 
one of the persons who might have been 
given this property, he had a locus standi 
to institute the suit and that the lower 
Appellate Court was, for this reason, 
Wong in law in holding the suit to be 
incompetent. He has drawn my attention 
to various provisions of the Act and the 
Buies framed thereunder, but he has 
specifically referred to Buies 36, 41 and 
42. Buie 36 reads as under; — 

“36. Classes of Government-built pro- 
perties which may be allotted. — The 
following classes of Government-built 
properties shall ordinarily be allotable, 
namely: — 

( 

’ (a) every Govemmentrbuilt residential 

property valued at rupees fifteen thousand 
or less and occupied by a displaced per- 
son on a rental basis: 

Provided that the Central Government 
may in any particular case direct that 
any such property shall not be allotable: 


(b) every Government-built shop valu- 
ed at rupees fifteen thousand or less. 
Explanation. — No such property shall 
be allotable, if it is in the occupation of 
two or more persons, whether any or all 
of them be di^laced persons or not.” 

5. According to Shri Nijhawan, there 
is no distinction between the right of a 
displaced person who holds a verified 
claim and the one who does not hold 
such a daim, but this submission seems 
to me to be misconceived because of the 
difference in the language of Buies 41 
and 42. Buie 41 lays down that a displac- 
ed person having a verified claim who is 
in occupation of a Government-buHt pro- 
perty which is an allotable property, shall 
be paid compensation by the transfer of 
the property to him: 

XX XX 

Buie 42 on the other hand provides that 
where a displaced person, who does not 
hold a verified claim, is in occupation of 
a Government-built property, which is 
an allotable property, the property may 
be transferred to him if he makes the 
initial payment of: 

XX XX 

The use of the words "shall” and "may” 
in the two rules respectively, seems to 
me to bring out the distinction between 
the two, which also appears to be rationaL 
No argument has been advanced before 
me on behalf of the appellant as to why 
the word "shall” in Buie 41 should be 
given a permissive colour or the word 
"may” in Buie 42 should be construed in 
a peremptory manner. The decisions on 
which the learned counsel for the appel- 
lant has placed reliance do not seem to 
be of much assistance to him. 

Bhiru Mai v. Finance Commr., 1967 
D.L.T. 656, is a case of a writ petition in 
which it was held that if the petitioner 
had direct individual personal interest in 
a certain matter, which was being affect- 
ed prejudicially by a quasi-judicial order 
in a proceeding to which he was a party, 
then it could not be said that he had no 
right to invoke the extraordinary juris- 
diction of a High Court under Article 226 
of the Constitution merely because no 
law conferred on him the absolute right 
to claim the very relief for which he had 
applied and which had been denied to 
him. In the reported case, where the im- 
pugned order by the Managing Officer 
showed on its very face that the said 
officer was prohibited by administrative 
instructions from exercising his discre- 
tion or even from bringing to bear upon 
the question before him his own inde- 
pendent mind by certain administrative 
instructions or a circular letter issued by 
a superior authority, then that order had 
to be held to be based on extraneous 
reasons liable to be set aside on that 
short ground. The ratio of this decision 
is clearly of no help to the appellant 
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Ebrahim Aboobakar v. Custodian 
General of Evacuee Property, 1952 SCR 
696 = (AIR 1952 SC 319), was a dedsion 
given on appeal from a decision of the 
Pimjab High Court jn writ proceedings 
and it was held that a person claiming to 
be interested in an enquiry as to whether 
a person was an evacuee and his property 
evacuee property, who had filed a written 
statement and adduced evidence, was a 
"person aggrieved” by an order that the 
latter was not an evacuee and had a 
locus standi to prefer an appeal from that 
order. 

State of Punjab v. Suraj Parkash 
Kapur, (1962) 2 SCR 711= (AIR 1963 SC 
507), was an appeal from an order of the 
Punjab High Court in writ proceedings 
and it was held that the respondents’ 
lands had been substituted by lands of 
less value without paying compensation 
and that, therefore, the High Court was 
right in setting aside the order co nfirming 
the scheme under the East Punjab Hold- 
ings (Consolidation and Prevention of 
Fragmentation) Act, 1948. Management of 
Marina Hotel v. The Workmen, (1962) 3 
SCR 1 = (AIR 1962 SC 1258), a case deal- 
ing with an industrial dispute is equally 
unhelpful to the appellant. The ratio of 
the unreported decision of this Comi: in 
Sohan Lai v. Union of India C. W. No. 
400-D of 1960, D/- 5-5-1967 (Delhi) also 
does not support the appellant’s submis- 
sion that he has in the present case a 
right which can be enforced by way of 
suit. 

It is indisputable that the word "shall” 
does not always conclusively convey an 
imperative mandate and similarly the 
word "may” is at times intended by the 
law-giver to mean "must”. But to cons- 
true "shall” as "may” and "may” as 
"shall” there must be compelling reasons 
discernible from the context and the^sta- 
tutory aim, object and purpose. In the 
absence of such consideration, these 
words must be given their normal mean- 
ings in the English language, 

6. Shri Kirpal has drawn my atten- 
tion to Section 36 of the D. P. (C and R) 
Act which bars the jurisdiction of Civil 
Courts in all matters which the Central 
Government or any officer of the autho- 
rity appointed under the Act is empower- 
ed by the statute to determine except 
where this Act itself provides otherwise. 
It is obvious that prima facie this section 
bars the present suit and on behalf of 
tile appellant, precious little has been 
said for taking the present case out of 
this statutory bar. Oim attention has also 
been invited to an unreported Bench 
decision of this Court in Hafiz-ud-Din v. 
Union of India, L. P. A. No. 43-D of 1966, 
D/- 21-9-1967 (Delhi) in which challenge 
by means of a civil suit on the ground of 
want of consideration to a transfer of 
property by the Central Government 
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through the Managing Officer was held 
to be incompetent by virtue of Section 36. 

In my opinion, the respondents are 
right in their reliance on Section 36. A 
bare reading of this section shows how 
widely it is worded and how clearly it 
bars the jurisdiction of Civil Courts in 
matters specified therein. The statute 
quite clearly provides a complete machi- 
nery for a person claiming compensation 
or rehabilitation under this Act and there 
are ample provisions for appeals and 
revisions if a party interested feels 
aggrieved. The bar renders ,the present 
suit incompetent and it bih(^ the Civil 
Coiuts. 

7. Although the learned counsel for 
the appellant at one stage virtually con- 
ceded that he was not a claimant, never- 
theless in the fag end of his arguments, 
he made a half-hearted attempt to urge 
that he was also a claimant, but this sub- 
mission is unacceptable on second appeal 
on the facts and circumstances of tlus 
case. The trial Court had observed in 
express words that there was no evidence 
on behalf, of the appellant to show that he 
held a verified claim in his favour. His 
bald submission that he was a claimant 
was not accepted. The lower Appellate 
Coiirt also held that the appellant could 
not be considered to be a displaced person 
having a verified claim. These conclusions 
have not been shovm to be tainted with 
any illegality, with the result that this 
submission must be repelled. 

As observed earlier, Shri G. N. Aggar- 
wal tried to raise the question of res 
judicata but no attempt had apparently 
been made in the Lower Appellate Court 
to support the decree of the trial Court 
on this plea which had been negatived by 
the first Court. I, therefore, did not con- 
sider it proper to allow him to raise this 
point on second appeal, more particularly 
as I was not persuaded to hold the suit to 
be competent. 

8. For the foregoing reasons, this 
appeal fails and is dismissed, but with no 
order as to costs. 

Appeal dismissed. 


AIR 1970 DELHI 88 (V 57 C 19) 

I. D. DUA, C. J., AND 
P. N. KHANNA, J. 

Mohan Singh, Petitioner v. Roshan Lai 
and others. Respondents, 

Civil Misc. No. 384 of 1968 in Ex. Petn. 
No. 5 of 1968, D/- 1-5-1969. 

CivU P. C. (1908), S. 151, O. 45, E. 13(2) 
(d) — Inherent power — Absence of — - 
Abuse of process of Court — Exercise of 
inherent power not necessary. 

Section 151 merely saves by expressly 
preserving to the Court (which is both a 
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Court of equity and law) inherent power 
to act according to justice, equity and 
good conscience and make such orders as 
may be necessary for the ends of justice 
or to prevent the abuse of the process of 
the Court. It does not confer any addi- 
tional power not already vesting in it, to 
entertain a proceeding but applies only 
to the exercise of power when the matter 
is before the Court. (Para 5) 

Where, pending the appeal and cross 
appeal in Supreme Court against the 
judgment and decree of the High Court 
in a money suit, the decree-holder applied 
to the High Court mder S. 151 to modify 
its judgment and decree by ad<^g that 
the judgment-debtor should furnish ade- 
quate security for the sum of decree and 
this relief was sought so that the ultimate 
realization of the amount be facilitated 
In case the Supreme Court upholds that 
part of the decree. 

Held that there was neither the ques- 
tion of abuse of the process of the Court 
nor was it necessary in the ends of justice 
to make such order in the circumstances 
disclosed on the record. 

Held further that O. 45, E. 13 (2) (d) 
Civil P. C. was of no help to the decree- 
holder in such a case, because that rule 
does not empower the Court to alter, 
amend or modify the judgment or decree. 

(Para 5) 

Sushil Malhotra, for Petitioner; Chha- 
bildass, for Respondents. 

I. D. DUA, C. J.: — The decree-holder 
has approached this Court imder Sec- 
tion 151, Civil Procedure Code. His appli- 
cation so far as material may be repro- 
duced in extenso; — 

"The respondent decree-holder respect- 
fully prays as under: 

1, That in the aforesaid R.F.A. No, 21 
of 1967 this Hon’ble Court consisting of 
Hon’ble Mr. Justice S. N. Shankar and 
Hon’ble Mr. Justice Jag jit Singh in its 
judgment dated 30th August, 1968 was 
pleased to hold that the respondent 
decree-holder was entitled to recover the 
amoxmt of Es. 5,08,333-5-6 plus interest 
upto 7th April, 1961. Costs awarded by 
the Paldstan Court, Costs awarded by the 
Trial Court at Simla and interest on prin- 
cipal amount from 8th April, 1961 till 
realization, amoimting to a total of 
Es. 10,92,318-37 calculated upto 8-9-1968. 
It was further directed in the judgment 
and decree that the respondent/Decree- 
Holder is entitled to fake out immediate 
execution for the recovery of the decretal 
amount as mentioned above less, deposit 
amount of Rupees Three Lacs with a 
proviso that if within three years from 
the date of this order no payment is 
received by him out of or from the 
Deposit amoimt he will be entitled to sue 
for execution for the recovery of the 
unpaid decretal amount then due to him. 


2. That the Decree-Holder feels that 
Jt would be difficult for him to realise the 
amount of Eupees three lacs lying in 
deposit in the High Cotut of West Pakis- 
tan from the legal representatives of 
Late Rai Bahadur Jodha Mai the original 
defendant. 

3. It is, therefore, fit and proper in 
the circumstances as mentioned above 
that the Judgment-Debtor/AppeUant be 
directed to ftunish a Cash Security or a 
Bank Guarantee to the satisfaction of this 
Hon’ble Comt so that there is no difficulty 
for the respondent/Decree-Holder to 
realise the aforesaid amount of Rupees 
Three Lacs if the same is not received by 
the Decree-Holder within the stipulated 
period, 

4. This is without prejudice to the 
right oi the Decree-Holder respondent to 
take any other appropriate action arising 
out of the judgment of this Hon’ble 
Court. 

5. It is, therefore, prayed that your 
Lordships may be pleased to direct the 
Judgment-Debtor/AppeUant to furnish 
cash security or a Bank Guarantee for 
Es. 3 Lacs to the satisfaction of this 
Hon’ble Court. 

Any other orders or directions that 
your Lordships may deem fit and proper 
under the circumstances of this case may 
be passed,” 

2. This matter originaUy came up be- 
fore learned Single Judges of this Court 
more than once. On the last occasion my 
learned brother P. N. Khanna, J. referred 
the matter to a larger Bench because it 
was suggested (the suggestion is also 
repeated before us) that the prayer in this 
petition virtually amounts to the amend- 
ment of the decree. It is for this reason 
that the matter was placed before a Divi- 
rion Bench. 

3. The relevant part of the Judgment 
of the Division Bench of this Court dated 
August 30, 1968, which judgment and 
decree is the subject-matter of appeal in 
the Supreme Court by both parties on a 
grant of a certificate, reads as under: — 

"We, accordingly, hold that the plain- 
tiff is entitled to recover the aforemen- 
tioned amounts and future interest out of 
the assets of the deceased E. B. Jodha 
Mai and the appellants will be liable to 
pay the same to that extent only. As 
stated earlier, he (Rai Bahadur Mohan 
Singh Oberoi) will be entitled to take out 
immediate execution only for the re- 
covery of the decretal amount less the 
deposit amount of rupees three lacs with 
a proviso that if within three years ff-om 
the date of this order no payment is 
received by him out of or from the depo- 
sit amoimt, he will be entitled to sue out 
execution for the recovery of the unpaid 
decretal amount then due to him,” 

4. It is conceded at the Bar that objec- 
Unn to this part of tiie judgment and 
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decree has been taken in. the memo- 
randum of appeal to the Supreme Court 
and the matter will have to be ultimately 
decided by that Court. Indeed, the judg- 
ment-debtor is also questioning, on appe^ 
to the Supreme Court the decree to the 
extent of Ks. 3,00,000/- as granted by this 
Court. 

5. On behalf of the decree-holder now 
what is prayed in read substance is that 
we should modify the judginent and 
decree of this Court against which cross- 
appeals are already pending in the 
Supreme Court, by adding a further pro- 
viso that the judgment-debtor should 
furnish adequate security for a sum of 
Es. 3,00,000/- and this relief is sought so 
that the ultimate realization of this 
amoimt by the decree-holder is facilitat- 
ed in case the Supreme Court upholds 
this part of the decree. We are imable to 
make this order under Section 151, Civil 
Procedure Code on the facts and circum- 
stances of this case. Section 151 merely 
saves by exnressly preserving to the 
Court (which is both a Court of equity 
and law) inherent power to act according 
to justice, equity and good conscience and 
make such orders as may be necessary 
for the ends of justice or to prevent the 
abuse of the process of the Court. It 
does not confer any additional power not 
already vesting in it, to entertain a pro- 
ceeding but applies only to the exercise 
of power when the matter is before the 
Court. There is no question of abuse of 
the process of the Court in this case and 
we are also far from satisfied that it is 
necessary in the ends of justice to make 
the order sought in the circumstances 
disclosed on the record. Eeference has 
been made to Order XLV, Eule 13(2)(d), 
Civil Procedure Code, by Shri S. Mal- 
hotra and according to him, even though 
his application does not purport to be 
imder this provision of law, the prayer 
in the application is clear and this Court 
should, despite different label on the 
application, exercise its power under 
Clause (d) of this rule and give the direc- 
tions prayed. In our opinion, this rule 
does not empower this Court to alter, 
amend or modify the judgment or decree. 
The conditions to be placed on any party 
seeking relief from the Court and direc- 
tions to be given respecting the subject- 
matter of the appeal are intended largely 
for the restricted purpose of interim pro- 
tection without altering on merits the 
judgment appealed from. The matter is 
concededly pending before the Supreme 
Court and if the parties are so advised, 
they may approach that Court and seek 
appropriate directions by way of interim 
relief for safeguarding their rights. 

6. For the reasons given above, this 
petition fails and is dismissed with costs. 

Petition dismissed. 


AIR 1970 DELHI 90 (V 57 C 20) 
FULL BENCH 

L D. DUA, C. J., H. E. KHANNA AND 
JAGJIT SINGH. JJ. 

Unique Motors and General Insurance 
Co., , Petitioner v. S. K. Vaiyapiui and 
others, Eespondents. 

Civil Writ Petn. No. 35 of 1967. D/- 23- 
7-1969. 

(A) Insurance Act (1938), Ss. 3(4)(f), 
G4-M(3), 110 and 114 — Insurance Etdes 
(1939), R. 17-H — R. 17-H does not con- 
fer power of cancellation of registration 
of insurer independently of S. 3(4)(f) — 
Right of appeal against cancellation not 
taken away — (Insurance Rules (1939), 
R. 17-H)— (Civa P. C. (1908), Preamble- 
Interpretation of Statutes). 

Per Jagjit Singh, J. : E. 17-H of 
Insmance Eules (1939) does not 
confer on the ControUer of Insurance 
the power to cancel the registration of an 
insurer independently of , S. 3(4)(f) of 
the Act. The correct interpretation of 
Clause (a) of that rule is that the certi- 
ficate of registration granted to an insure 
may be cancelled by the Controller in 
pursuance of sub-section (3) of S. 64-M 
Tinder the Act, from which it follows that 
cancellation of the registration of the 
insurer is to be effected under the provi- 
sions relating to cancellation of registra- 
tion as embodied in the Act. (Para 20) 

The only provision in the Act relating 
to canceUation of registration are to be 
found in sub-sections (3) and (4) of S. 3. 
In sub-section (3) of S. 3 the expression 
used is "cancel a registration already 
made” while in sub-section (4) the regis- 
tration which can be cancelled is not 
described as "the registration of the in- 
surer Tmder the Act”, but merely as 
"registration of an insurer”. Sub-sec. (5) 
of S. 3 requires that when the Controller 
withholds or cancels any “registration 
Tmder sub-sec. (3) or Clause (a). Clause 
(aa). Clause (e). Clause (ee). Clause (f), 
Clause (g) or Clause (h) of sub-sec. (4)”, 
a notice in writing shall be given to the 
insurer of his decision etc. The registra- 
tion referred to is not granted imder sub- 
sec. (3) or the clauses mentioned after the 
words "Tmder sub-sec. (3)”, but those 
clauses have reference to the provisions 
Tmder which registration is cancelled. It 
appears that in Eule 17-H the samp form 
of construction was used and the words 
"Tmder the Act” do not qualify the ex- 
pression "registration of the instmer”, but 
go with the word "cancel”. The rTile, 
therefore, does not confer an independent 
power of cancellation on the Controller. 
Besides prescribing for certain other ' 
matters it seems to provide that the regis- 
tration of the insurer may be cancelled 
Tmder the Act, which in the context 
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should mean the provisions of S. 3(4){f) 
of the Act. (Para 17) 

The right of appeal to a Court of law 
is a most valuable right and deprivation 
of that right is not to be lightly assumed. 
The Act does not provide for deprivation 
of right of appeal in case of insurers 
whose registration is cancelled after their 
^sregard of two warnings by the Con- 
troller nor such deprivation can be infer- 
red from the provisions of Act. 

(Para 18) 

Per I. D. Dua, C. J. (H. R. Khanna, 
J. Concurring) : Sub-section (3) of 
Section 114 is designed to retain 
legislative control over the rules 
framed imder S. 114. This provision 
clearly suggests that the Legislature has 
been given an opportunity of scrutinising 
the rules made under S. 114 of the Act 
and it may be assumed that in the case 
in hand, the opportunity was utilised as 
intended. Rule 17-H which must, there- 
fore, be deemed to have the implied sanc- 
tion of the legislature after it was made, 
deserves to be read as a part of the Act 
itself. A rule of this type being a part of 
the statute, has to be construed along 
with the other provisions of the statute 
and every effort should be made to fit it 
in with the general statutory scheme 
which is discernible from the Act. read as 
a whole. The language used in Rule 17-H 
may be capable of two meanings, but if 
reasonably permissible, the Court should 
adopt the one which would render it 
valid rather than invalid. The Court may 
more readily be inclined to assume • — if 
necessary — a mistake in drafting rather 
than to impute to the Legislature an 
intention to place on the statute book 
or approve under S. 114(3) an invalid or 
imconstitutional provision. From this 
point of view, the impugned rule must be 
so read as to make it lawfuL constitu- 
tional and consistent with the smooth 
worldng of the system which the statute 
purports to regulate, and there does not 
seem to be any insurmountable obstacle 
in so reading it. (Para 24) 

(B) Insurance Act (1938), Ss. 64-IVI(3) 

and 3 (5-c) — Insurance Rules (1939), 
R. 17-H — Registration cancelled in pur- 
suance of S. G4-M (3) may be revived in 
suitable case — (Insurance Rules (1939), 
R. 17-H). (Para 19) 

(C) Insurance Act (1938), S. 64-IM[(3)— 
Insurance Rules (1939), R. 17-H — Con- 
stitution of India, Art. 14 — S. 64-M(3) 
and R. 17-H are not violative of Art. 14 
— (Insurance Rules (1939), R. 17-H) — 
(Constitution of India, Art. 14). 

As cancellation of the registration in 
pursuance of S. 64-M(3) read with R. 17- 
H cannot be made independently of S. 3 
(4)(f) of the Act it cannot be said that 
the Act provides two separate and inde- 
pendent procedures for cancellation of 
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registration and that one of the procedures 
is more prejudicial than the other. Hence 
the question of infringement of Art. 14 
of the Constitutibn does not arise. 

(Paras 21 and 25) 
Cases Referred: Chronological Paras 
(1967) AIR 1967 S.C. 1581 (V 54) = 

(1967) 3 SCR 399, Northern India 
Caterers (Private) Ltd. v. State of 
Punjab 14 

S. S, Ahuja, for Petitioner; B. R. L. 
Iyengar with B. N. Kirpal for Attorney- 
General of India and the Controller of 
Insurance. 

JAGJIT SINGH, J.: — The following 
questions have been referred to the Full 
Bench by a Division Bench of this Court:- 
"1. Whether Rule 17-H confers power 
on the Controller of Insurance to cancel 
the registration of an insurer indepen- 
dently of Section 3(4Kf) of the Act? If 
so, whether Rule 17-H is ultra vires of 
Section 110(a) of the Act? 

2. Whether Section 64-M(3) of the Act 
read with Rule 17-H is ultra vires of 
Article 14 of the Constitution as confer- 
ring unbridled, arbitrary and discrimina- 
tory powers on the Controller of Insur- 
ance?” 

2. The facts of the case are given in 
detail in the reference of the Division 
Bench. It may. however, be mentioned 
that Unique Motor and General Insur- 
ance Company Limited, Bombay (herein- 
after referred to as the petitioner-com- 
pany). is a public limited Company regis- 
tered and incorporated under the Indian 
Companies Act, 1913, and was carrying 
on the business of general insurance and 
more particularly of motor insurance. On 
November 6, 1942, the petitioner-company 
was registered in respect of miscellaneous 
insurance business under Section 3(6) of 
the Insurance Act, 1938 (Act IV of 1938), 
called hereafter as the Act. 

3. The Controller of Insurance, Simla, 
by an order, dated April 17, 1964, can- 
celled the certificate of registration of the 
petitioner-company. The order purported 
to have been passed under sub-section (3) 
of Section 64-M of the Act read with 
Rule 17-H of the Insurance Rules, 1939 
(to be referred to for facility of reference 
as the Rules) and was in the following 
terms: — 

"I have the honour to say that your 
Company has disregarded two warnings 
given to it trader sub-section (2) of Sec- 
tion 64-M of the Insurance Act, 1938. 

2. I, therefore, in pursuance of sub- 
section (3) of Section 64-M of the said 
Act read with Rule 17-H of the Insurance 
Rules. 1939, hereby cancel the certificate 
of registration bearing the number 339/2 
dated the 6th November 1942 in respect 
of miscellaneous insurance business grant- 
ed to your company under Sec. 3 of the 
said Act and the cancellation will take 
effect on the 27th April, 1964,” 



92 Delhi [Prs. 4-10] U. M. & Gen. Ins. Co. v. S. K Vaiyapuri (PB) A.I.B. 


4. Under provisions of Section 64-M 
(2) three warnings were administered to 
the petitioner-company, for contravention 
of Section 40-C of the Act, with respect 
to the ejg^enses of management in miscel- 
laneous insurance business during the 
years 1957, 1958 and 1959 (vide letters 
dated 10-12-1959, 22-12-1959 and 11-1- 
1962 respectively). It was after these 
warnings had been given that the certi- 
ficate of registration of the petitioner- 
company was cancelled. 

5. The petitioner-company filed an 
appeal against the order cancelling its 
certificate of registration to the High 
Court of Bombay. On November 23, 1964 
E. M. Kantawala, J. dismissed the appeal 
after holding that Section 110 of the Act, 
which deals with appeals, does not pro- 
vide for any appeal from an order made 
under Section 64-M of the Act read with 
Eule 17-H of the Eules. The petitioner- 
company then filed a petition for issuing 
a ■writ of certiorari for quashing the 
order of the Controller, dated April 17, 
1964. It was dming hearing of that peti- 
tion that the abovementioned questions 
were formulated and referred to the Full 
Bench, 

6. At this stage some of the pro'visions 
of the Act may be noticed briefly. Sub- 
section (1) of Section 3 of the Act pro- 
vides for registration of insurance. Sub- 
section (2) of that Section mentions the 
documents which are required to accom- 
pany every application for registration. 
Sub-section (6) authorises the Controller 
on being satisfied that the application has 
fulfiUed all the requirements of the sec- 
tion and subject to compliance of certain 
other pro-visions to register the insurer 
and grant him a certificate of registra- 
■tion. Sub-section (3) of the same section 
empowers the Controller to -withhold 
registration or cancel a registration al- 
ready made if in a country where any 
insurer has his principal place of business 
or domicile Indian nationals are debarred 
from carrying on the business of insur- 
ance or where any reciprocal condition 
imposed on such insurer is not satisfied. 

7. Under sub-section (4) of Section 3 
of the Act it is obligatory on the Control- 
ler to cancel the registration of an insurer 
either wholly or in so far as it relates to 
a particular class of insurance business if 
the case of the insurer falls under any 
clause of clauses (a) to (ee) thereof. 
■Where, however, the case of an insurer 
falls under any clause of clauses (f) to 
(h) of that sub-section cancellation of 
registration is ■ discretionary. Under 
clause (f) this Controller may cancel the 
registration ■ of an insurer if the insurer 
makes default in complying -with, or acts 
in contravention of, any requirement of 
■the Act or of any rule or order made 
•thereunder. Sub-section (5-C) enables the 
Controller at his discretion -to re-vive the 


Eegistration cancelled under clause (a), 
clause (aa), clause fe), clause (f), clause (g) 
or clause (h) of sub-section (4). 

8. Sections 40-A, 40-B and 40-C and 
Part H-A, containing Sections 64-A to 
64-T, were inserted in the Act by the 
Insurance Amendment Act, 1950 (Act 
XUVn of 1950). These sections were in- 
serted, to pro-vide for the control of over- V 
all expenses of all insurers through the • 
mediiun of statutory association of insur- 
ers and the Executive Committee of the 
Life Insurance Council and the General 
Insurance Council. 

9. Sub-section (1) of Section 40-C of 
the Act places limitation on expenses of 
management in general insurance busi- 
ness. It, inter alia, pro-vides that after 
December 31, 1949, no insurer shall, in 
respect of any class of general insurance 
business transacted by him in India, 
spend in any calendar year as expenses 
of management including commission or 
remimeration for procming business an 
amount in excess of the prescribed limit. 
There is, however, a pro-viso to this sub- 
section which is to the effect tha-t where 
an insurer has spent as such expenses in 
any year an amount in excess of the 
amount permissible rmder this sub-section 
he shall not be deemed to have contraven- 
ed the pro-visions of the section, if the 
excps amoimt so spent is -within such 
limits as may be fixed in respect of the 
year by the Controller after consultation 
with the Executive Committee of the 
General Insurance Council by which the 
actual expenses incurred may exceed 
the expenses permissible under the sub- 
section. 

10. Section 64-M of the Act pro-vides 
for gi-ving of advice by the Executive 
Committee of the General Insurance 
Council to the Controller in the matter of 
fixing, tmder the pro-viso to sub-section (1) 
of Section 40-C, the limits by which the 
actual expenses of management incurred 
by an insurer, carrying on general insur- 
ance business, in respect of such business 
in the preceding year, may exceed the 
limits prescribed by that sub-section. If 
also pro-vides for administering of warn- 
ings to an insurer guilty of contravention 
of the pro-visions -with respect to the ex- 
penses of management and for -the -Con- 
troller -taldng such action against an in- 
surer disregarding two warnings as may 
be prescribed. The section reads: — 

"64-M(l). If shall be the duty of the 
Executive Committee of the General In- 
surance Council to meet at least once 
before the 31st day of March every year 
to ad-vise the Controller in fixing under 
the pro-viso to sub-section (1) of Sec- 
tion 40-C the limits by which the ■ actual 
expenses of management incurred by an 
insurer carrying on general insmance 
business in respect of such business in the 
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preceding year may exceed _ the limits 
prescribed tinder that sub-section, and in 
fixing any such limi ts the Controller 
shall have due regard to the conditions 
obtairdng in general insurance business 
!n the preceding year, and he may fix 
different limits for different groups of 
insurers. 

Where an insurer is guilty^ of con- 
ning the provisions of Section 40-C 
reject to the expenses of manage- 
the Controller may, after' giving 
insurer an opportunity of being 
I, administer a warning to the in- 

"Where in any case two warnings 
L to an insurer under sub-section (2) 
been disregarded by him, the Con- 
!r may take such action against the 
er as may be prescribed,” 

The expression "prescribed” has 
defined in Section 2(14) of the Act 
nean as prescribed by rules niade 
r Section 114, Section 114 gives 
T to the Central Government to 
i rules to carry out the purposes of 
(ict, including any matter which is 
> or may be prescribed. 

, Rule 17-BL of the Rules, made 
r Section 114 of the Act, prescribes 
iction that may be taken by the Con- 
2 r under sub-section (3) of Sec- 
64-M. The rule is as follows; — 

7-H (1) In pursuance of sub-sec- 
(3) of Section 64-M. of tiae Act the 
roller may: — • 

i Cancel the registration of the in- 
i: under the Act, and 
) Request the Executive Committee 
le General Insurance Council to con- 
' practical steps for the reconstruction 
ae insurer concerned or for transfer- 
its business to some other insurer. 

) When such a request as is referred 
a the preceding sub-rule is received 
he Executive Committee of the Gene- 
Insurance Council, it shall meet not 
c than one month of the receipt of 
i request to consider the request and 
lin seven days of such meeting shall 
municate its decision to the Con- 
fer. 

) The Controller may, after consider- 
the recommendations of the Execu- 
Committee in this behalf apply to the 
rt for winding up of the insurer con- 
led if he thinks fit.” 

1. The Act also contains provisions. 
Section 110, regarding appeal against 
order under Section 3 refusing to 
:ster or cancelling .the registration of 
insurer. 

L Shri S. S. Ahufa, learned coxmsel 
the petitioner-company, was at first 
ined to take the stand that Sec- 
1 64-M (3) of the Act read with R, 17-H 
he Rules does not confer any indepen- 
it power on the Controller of cancel- 
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ling the registration of an insurer, who 
has disregarded two warnings given to 
him, and that the cancellation of the 
registration of an insurer in such a case 
has to be considered to have been made 
under Section 3(4)(f) of the Act. This 
line of reasoning was, however, abandon- 
ed when it was realised that the judg- 
rnent of the Bombay High Court, to which 
reference has been made earlier, was 
inter partes. Shri Ahuja, therefore, on 
the assumption that the view taken by 
the learned Judge of the Bombay High 
Court was corred:, contended that clause 
(a) of Rule 17-H of the Rules confers 
power on the Controller independently of 
Section 3f4)(f) to cancel the registration 
of an insurer in pursuance of sub-sec- 
tion (3) of Section 64-M and the -rule to 
that extent is ultra vires of Section 110(a) 
as there is no right to appeal against su(i 
cancellation of the registration of an in- 
surer, It was further urged that Sec- 
tion 64-M (3) read with Rule 17-H is ultra 
vires of Article 14 of the Constitution as 
these provisions confer unbridled, arbi- 
trary and discriminatory power on the 
Controller to either proceed under these 
more prejudicial provisions or to take 
action under Section 3(4) (f) of the Act. 
Reliance was placed on the case of North- 
ern India Caterers (Private) Ltd. v. State 
of Punjab, AIR 1967 SC 1581. 

15. Shri B. R. L, Iyengar, who appear- 
ed for the Controller of Insurance and 
the Attorney General of India, submitted 
that Section 64-M of the Act read with 
Rule 17-H of the Rules forms a separate 
scheme which is only applicable to that 
class of insurers who have been extra- 
vagant in the matter of expenses of 
management and have also disregarded 
two warnings given to them by the Con- 
troller. According to the learned counsel 
action against such an insurer can only 
be taken under Section 64-M(3) read with 
Rule 17-H and as such there is no ques- 
tion of the Controller having arbitrary 
discretion either to proceed under those 
provisions or to take action under Sec- 
tion 3(4)(f). It was urged that the Legis- 
lature has intentionally withheld the 
right of appeal from this class of insurers 
as under the proviso to Section 40-C the 
Controller has to fix for each year, after 
considering the advice of the Executive 
Committee of the General Insurance 
Council and having regard to the condi- 
tions obtaining in general insurance buri- 
ness in the preceding year, the limits 
within which the expenses of manage- 
ment may exceed the prescribed , limits. 
Eight representatives of the members of 
the Insurance Association of India also 
being members of the Executive Commit- 
tee of the General Insurance Coundl, if 
was stated the advice tendered by the 
said Committee is based_ on the actual 
needs and difficulties of insurers carrying 
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on general insurance business. As action 
for cancellation of the registration is only 
taken after two warnings have been dis- 
regarded, it was contended the insurer 
concerned can have, under the circum- 
stances, no grievance that right of appeal 
has been denied to him. 

16. In clause (a) of Eule 17-H of the 
Eules the words used are "cancel the 
registration of the insurer under the Act”. 
It is true that the rule is somewhat 
unhappily worded and possibly a con- 
struction can be put on it that in pursu- 
ance of sub-section (3) of Section 64-M 
of the Act the Controller may cancel the 
registration of the insurer granted under 
the Act. The other interpretation would 
be that the registration of an insurer 
may be cancelled by the Controller under 
the provisions of the Act relating to can- 
cellation of registration. The learned 
Judge of the Bombay High Court, on the 
appeal of the petitioner-company, had 
adopted the first interpretation. 

17. The only provisions in the Act 
relating to cancellation of registration 
are to be foimd in sub-sections (3) and 
(4) of Section 3. Sub-sections (1) and (6) 
of that section provide for the registra- 
tion. In sub-section (3) of Section 3 the 
expression used is "cancel a registration 
already made” while in sub-section (4) 
the registration which can be cancelled 
is not described as "the registration of the 
insurer imder the Act”, but merely as 
"registration of an insurer”. Sub-sec- 
tion (5) of Section 3 requires that when 
the Controller withholds or cancels any 
"registration under sub-section (3) or 
clause (a), clause (aa), clause (e), clause 
(ee), clause (f), clause (g) or clause (h) 
of sub-section (4)”, a notice in writing 
shall be given to the insmrer of his deci- 
sion, and the decision shaE take effect 
on such date as may be specified in that 
behalf in the notice, such date being not 
less than one month nor more than two 
months from the date of the receipt of the 
notice in the ordinary course of transmis- 
sion. The registration referred to is not 
granted under sub-section (3) or the 
clauses mentioned after the words "under 
sub-section (3)”, but those clauses have 
reference to the provisions under which 
registration is cancelled. It appears that 
in Eule 17-H the same form of construc- 
tion was used and the words "under the 
Act” do not qualify- the expression 
"registration of the insurer”, but go with 
the word "cancel”. The nile, therefore, 
does not confer an independent power of 
cancellation on the Controller. Besides 
prescribing for certain other matters it 
seems to provide that the registration of 
the insurer may be cancelled imder the 
Act, which in the context should mean 
the provisions of Section 3(4) (f) of the 
Act, 


18. It is not possible to accept the con- 
tention that the intendment of the Legis- 
lature was to treat extravagant insurers 
carrying on general insurance business, 
in the matter of cancellation of their 
registration, differenHy from the other 
insurers by depriving them of the right 
of appeal. Against warnings to be given 
by the Controller under Section 64-M (3) 
of the Act no appeal is. provided. It can- 
not, therefore, be said that as action for 
cancellation of the registration is taken 
only after two warnings have been dis- 
regarded the right to appeal should by 
necessary implication be deemed to have 
been taken away. The right of appeal to 
a Court of law is a most valuable right 
and deprivation of that right is not to 
be lightly assumed. If the intention was 
to take away that right in the case of 
insurers whose registration is cancelled 
after their disregard of two warnings by 
the Controller some specific provision 
would have heen made. No such provision 
was made and there are no provisions m 
the Act which may by necessary, impli- 
cation lead to any such inference. 

19. Another submission of Shri Iyen- 
gar was that if cancellation of registration 
by the Controller in pursuance of Sec- 
tion 64-M(3) of the Act read with E. 17-H 
of the Eules was intended to fall under 
Section 3(4)(f) then all the provisions of 
Section 3, including sub-section (5-C) 
relating to reviving of registration within 
six months from the date on which the 
cancellation took effect, should have 
applied to such cancellation of the regis- 
tration. Elaborating his argument the 
learned counsel urged that as the excess 
in expenses of management would al- 
ready have taken place it would not be 
possible for an insurer to rectify that 
defect for the past years and. therefore, 
the provisions for reviving the registra- 
tion cannot ever apply to an insurer 
whose registration has been cancelled 
under Section 64-M(3) read with E. 17-H. 
The contention, however, has no force. 
In many cases of revival of registration 
covered by sub-section (5-C) of Section 3 
it is not possible to xmdo the past default. 
The _ directions to be complied with by 
the insurer in connection with revival of 
the registration may be, therefore, for 
the future. There is no reason why regis- 
tration of an insurer cancelled in pursu- ' 
ance^ of Section 64-M(3) of the Act may 
not in a suitable case be revived at the 
discretion of the Controller. 

20. It, therefore, appears that E. 17-H 
of the Eules does not confer on the Con- 
troller of Insurance the power to cancel 
the registration of an insurer indepen- 
dently of Section 3(4)(f) of the Act. The 
correct interpretation of clause (a) of 
that rule seems to be that the certificate 
of registration granted to an insurer may 
be cancelled by the Controller in pursu- 
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[ance of sub-section (3) of Section 64-M 
under the Act, from -which it follows that 
cancellation of the registration of the 
insurer is to be effected under the pro-vi- 
sions relating -to cancellation of registra- 
tion as embodied in the Act. 

21. As cancellation of the registration 
in pursuance of Section 64-MC3) read -with 
Rule 17-H cannot be made independently 
of Section 3(4)(f) it cannot be said that 
the Act pro-vides two separate and inde- 
pendent procedures for cancellation of 
registration and that one of the proce- 
dures is more prejudicial than the other. 
The question of any discrimination or 
arbitraiy discretion on the part of the 
Controller does not arise. 

22. The questions referred -to the 
Full Bench are, therefore, answered as 
follows: — 

(1) First part: No. 

Second Part: The question does not 

arise. 

(2) No. 

23. The case shall now be laid before 
a Division Bench for being disposed of in 
-the light of the above answers. 

24. L D. DUA, C. J.: — I have 
read the judgment prepared by 
my learned brother Jagjit Singh, J. 
and I agree -with him. I would, however, 
add a few words on one aspect. Rule 17-H 
of the Insurance Rules framed imder Sec- 
tion 114 of the Insurance Act by the 
Central Government deals -with the action 
to be taken against Extravagant General 
Insurers. T^ese Rules were required by 
Section 114 to be made for carrying out 
the -purposes of the Act. Sub-section (3) 
of this section is designed to retain legis- 
lative control over the rules to be so fram- 
ed. This seems to be inspired by the 
recognition of the doctrine of separation 
of power contained in our Constitution, 
the problem of delegation of powers being 
to an extent a refinement of the broader 
doctrine of separation of powers. The 
constant increase of social and economic 
regidation has necessitated as ine-vitable, 
for practical reasons, delegation of rule- 
making power, pro-vided, either the broad 
guide-lines are stated within which the 
rule is to be made and is to operate, or 
legislative control is retained by the 
Parliament over -the rule-making power. 
This sub-section is an illustration of the 
latter course of retention of legislative 
control ' 

According -to it, every rule made under 
Section 114 is to be laid, as soon as may 
be, before the Legislature, while it is in 
session, for the period prescribed therein. 
If the Legislature agrees in making a 
modification in the rule, or if it agrees 
that the rule should not be made, -the rule 
is thereafter to have effect only in such 
modified form or will have no effect, as 
the case may be. This pro-vision thus 
clearly suggests -that -the Legislature has 
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been given an opportunity of scrutinising 
the rules made under Section 114 of the 
Act and it may be assumed that in the 
ease in hand, the opportunity was utilised 
as intended. Rule 17-H whihh must, there- 
fore, be deemed to have the implied sanc- 
■tion of the legislature after it was made, 
deserves to be read as a part of the Act 
itself. Considerations which weigh in 
construing a rule made by the executive 
-wing of the Government, pursuant to 
validly delegated power, but which has 
not been laid before the legislature, as 
en-visaged in Section 114 of the Act, may 
not apply -with full rigour to a rule which 
has been so laid and which may, -there- 
fore, appropriately be deemed to have 
the approval of the Legislature itself. A 
rule of this -type being a part of the sta- 
tute, has to be construed along -with the 
other pro-visions of the statute and every 
effort should be made to fit it 
in -with ^ the _ general statutory 
scheme which is discernible from the 
Act read as a whole. The language used 
in Rule 17-H may be capable of two 
meanings, but if reasonably permissible, 
the Court should adopt the one which 
would render it valid rather than invalid. 
The Court may more readily be inclined 
to assume — if necessary — a TniKiairp in 
drafting rather than to’ impute to the 
Legislature an intention to place on the 
statute book or approve under Sec. 114(3) 
an invalid or imconstitutional pro-vision. 
From this point of -view, the impugned 
rule must be so read as to make it law- 
ful, constitutional and consistent -with the 
smooth working of the system which the 
statute purports to regulate, and there 
does not seem to be any insurmountable* 
obstacle in so reading it. 

25. Article 14 of -the Constitution also 
does not postulate an absolute equality of 
men before the law. The -view taken by 
my learned brother Jagjit Singh, J. of 
the statutory pro-visions would ob-viously 
exclude the challenge on the ground of 
inequality as we ll. 

26. H. R. K HA NNA, J.: I agree. 

Order accorciinglyv 
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Prevention of Corruption Act (1947), 
Ss. 4(1), 5(2), and 5(l)(d) — Offence under 
S. 5(2) read with S. 5(l)(d) and S. 161 
Penal Code — Presumption under S. 4(1) 
when can he drawn, indicated — Held on 
facts that presumption tmder S. 4(1) ap- 
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plied io the case and jroilt of the accused 
had Been established beyond reasonable 
doubt — (Pensd Code (1860), S. 161). 

The presumption under Section 4(1) of 
Prevention of Corruption Act (1947) ap- 
plies only if it is established that the 
accused had actually accepted the ctu*- 
rency notes. On the other hand, if the 
prosecution evidence falls short of what 
is required to prove that fact or if it is 
found that money had either been planted 
or foisted on him by means of a deception 
or a trick then the presumption imder 
Section 4(1) can obviously not be pressed 
into service for the purpose of establish- 
ing his guUt. (Para 6) 

In a prosecution for offences under 
S. 5(2) read with S. 5(l)(d) of the Preven- 
tion of Corruption Act and iS. 161 of the 
Penal Code the accused contended that he 
was duped into pocketing the currency 
notes imder the cover of bhls and that 
there was as a matter of fact no accept- 
ance of money at all. He sought to sup- 
port the contention from the statement 
of complainant who admitted that the 
accused refused to have the notes in 
restaurant in the first instance, but he 
accepted the same when they were hand- 
ed over to him along with the bills. But 
the witnesses who were sitting in the 
restaiirant stated in imequivocal terms 
that what was passed on by the complain- 
ant to the accused was currency notes 
and the same were clearly visible to them. 
Recovery of the relevant currency notes 
by the police from his pocket was not 
denied by him. It was not the case of the 
accused that the amoimt was paid to him 
by complainant on some other account. 
The amount could also not be regarded as 
forming part of the legal remuneration. 

Held that the presumption imder S. 4 
(1) was attracted and the guilt of the 
accused must therefore be held to have 
been established beyond reasonable 
doubt, (Para 9) 

The money was evidently being paid 
by the complainant to the accused in a 
public restaurant where several other 
persons were also present. If the accused 
tiierefore told the complainant that' he 
would not accept the notes in the restaur- 
ant there was nothing unnatmal in his 
conduct. His initial hesitation must have 
however been overcomie when the com- 
plainant put those- notes inside the folds 
of the bills. In. .doing so however the 
money must have been taken by the com- 
plainant froih his pocket and put inside 
tile bills and then passed on by him to 
the accused within the sight of the wit- 
nesses, There was thus no escape from 
the conclusion that the passing of the 
money by the complainant to the accused 
was not the result of any deception or 
trick practised on him and that the cur- 
rency notes were accepted by the accused 
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with full knowledge of the fact that what 
was being passed on to him was money 
that was not legally due to him. 

(Paras 8, 9) 

D, E. Kalia, for Appellant,* D. R. Sethi, 
for Respondent. 

JUDGIVIENT: — The appellant B. G. 
Gosw’^ami was employed as a Storekeeper 
in the Sewa Kendra nm by the Delhi 
Administration for the benefit of desti- , 
tutes and beggars. He has been convicted 
by the Special Judge for an oSence under 
Section 5(2) read with Section 5(l)(d) of 
the Prevention of Corruption Act, 1947 
and has been sentenced to 15 months’ 
R. I. and a fine of Rs. 200/- or in default 
of payment of fine to fu^er imprison- 
ment for a period of three months. He 
has also been found guilty under Sec- 
tion 161 Indian Penal Code and has been 
ordered to suffer 15 months’ R, L for the 
said pffence. The substantive sentences of 
imprisonment have been ordered to run 
concurrently. According to the prosecu- 
tion, Madan Singh complainant (P.W. 1) 
held a contract for the supply of veget- 
ables to_ the Sewa Kendra. The accused 
Goswami told him that if he paid him a 
bribe of Rs. 50/- all sorts of vegetables 
applied by him would be accepted but 
if he did not do so tire vegetables brought 
by him would be rejected. The complain- 
ant promised to pay the bribe after a few 
days, but he had actually no intention to 
do so and therefore brought the demand 
of the accused to the notice of Shri Har 
Narain Singh, D.SIP., Anti-Corruption, 
on 7-1-1960. 

A raiding party was thereupon organis- 
ed by the D.S.P. who invited Kewal Ram 
and Ram Rikh two officials belonging to 
the_ Sales-tas Department and some 
policemen to join the raiding party. 
Madan Singh produced five currency 
notes of Rs. lO/- each of the numbers 
were duly recorded by the D.S.P. in bis 
proceedings. The complainant was then 
deputed by the D.S.P. to pay the afore- 
said arnount to Goswami, Kewal Ram and 
Ram Rikh were instructed to remain dose 
to the spot where the complainant was 
adied to make payment of the money to 
the* accused and hear the talk which was 
td take place between him and the a.ccus- 
ed_ and to observe the payment of the 
bribe. They were also instructed to give 
a signal i mm ediately after the payment 
was made. A direction was also given to 
the complainant that he ^ould make pay- 
ment of the bribe witiiin tiie sight of the 
witnesses^ and to convince them by his 
conversation that the money was chang- i 
ing hands as illegal gratification. 

2. The raiding party then went to J 
^^and Parbat where the Seiva Kendra is 
situated while the witnesses took their 
seats in Kiran Restaurant nearby. The 
complainant went to fetch the accused 
and brought him to the same restaurant. 
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dence was over. The defence evidence led 
by him is also on the point, that he had 
not taken extra passengers, 

4. Section 537 (a) of the Code can be, 
relied upon in case of failure to examine 
the respondent second time in this case, 
assuming Section 342 is attracted. This 
section, to the extent it is material for the 
present purpose, provides that no sentence 
or order passed by a Court ,of competent 
jurisdiction shall be reversed or altered, 
under Chapter XXVII or on' appeal" or 
revision on account of — (a) any error, 
omission or . irregularity in , the order, 
judgment or other proceeding before; or, 
during trial. Mr. Kakodkar . is asked , to 
explain how failure to examine the res- 
pondent second time caused prejudice to 
him. He states that if the respondent had 
been examined second time, after the 
defence evidence was over, he might have 
said that the prosecution witnesses had 
enmity against him and this .may have 
enabled the learned Magistrate to discard 
the prosecution evidence. This is a hypo- 
thetical assumption with which we are 
really not concerned, apart from the fact 
that no such enmity was alleged against 
these witnesses either in cross-examina- 
tion or in the examination under Sec- 
tion 342, The learned Magistrate would 
have referred to this allegation in his 
•order. The Court takes no notice of ima- 
ginary situations or academic issues. 

The provisions of Section 342 were 
examined by this Court at some length in 
'Leofred Lobo v. State’, AIR 1967 Goa 60 
at p. 76 and the following decisions of the 
Supreme Court were cited therein; — 
'Moseb Kaka Chowdhry v. State of West 
Bengal’, AIR 1956 SC 536; ’Chikkaranga 
Gowda V. State of Mysore’, AIR 1956 SC 
731; 'Rama Shankar Singh v. State of 
West Bengal’, AIR 1962 SC 1239 and 
'Jaidev v. State of Punjab’, AIR 1963 SC 
9612 at p. 620. The substance of these deci- 
sions is that under Section 537 (a) the 
conviction and sentence are not revers- 
ible on account of any error, omission or 
irregularity in any proceedings during 
the trial, unless the error, omission or 
irregularity has in fact occasioned a fail- 
ure of justice. Mere non-examination 
or defective examination is not a ground 
.for interference unless prejudice is esta- 
blished. The respondent knew what the 
prosecution case against him was. He 
denied he had carried extra passengers. 

Mr. Kakodkar is unable to satisfy the 
Court that any prejudice was caused to 
the respondent because of failure to exa- 
mine him second time after the defence 
. evidence was over. Real and not fanciful 
or imaginary prejudice is what is con- 
templated. 

5. Mr. Kakodkar next submits that 
under Section 112 of the Act the maxi- 
mum fine for the offence for which the 
respondent is convicted is Rs. 100/-. In 
1970 Goa, Daman & Diu/4 IV G-27 
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his reference, it appears, through inadver- 
tence, the learned Sessions Judge said 
tha-^ the maximum fine is Rs, 50/-..' Mr. 
G. V. Tamba. holding a brief on behalf 
of Government Pleader, concedes that 
the maximum fine is Rs. lOOT/-, It is com- 
mon ground that the respondent is not a 
previous convict. In this vievr of the 
matter, the order passed by the learned 
Magistrate imposing a fine of Rs. 150/- 
cannot be sustained. The conviction of the 
respondent is maintained and the sentence 
of fine imposed by. the learned Magis- 
trate is altered from Rs. 150/- to Rs. 100/- 
and, in, default of payment of this - fine, 
the respondent should undergo ■ simple 
imprisonment for 15 days, as Erected by 
the learned Magistrate. The reference 
accordingly is accepted. The .record and 
proceedings may be sent back to the 
learned. Sessions Judge for further ap- 
propriate action as he deems fit. Order 
accordingly. 

Reference accepted. 


AIR 1970 GOA, DAMAN & DIU 49 
(V 57 C 9) 

V. S. JETLEY, J. C. 

State, Applicant v. Naguesh G. Shef 
Govenkar and another, Respondents. 

Criminal Revn. Appln. No, 27 of 1969 
and Criminal Appeal No. 18 of 1969. 
D/- 28-7-1969. 

(A) Penal Code (1860), Ss. 339, 390 •— 

Wrongful restraint — Obstruction to truck 
from proceeding in direction in which it 
wanted to proceed — No obstruction to 
its occupants from proceeding anywhere 
— No wrongful restraint. (Para 3) 

(B) Probation of Offenders Act ( 1958 ), 
S. 4(1) and (2) — - Release of accused on 
probation of good conduct — Considera- 
tion of report in terms of S. 4(2) is condi- 
tion precedent — Word "shall” in S. 4(2) 
is mandatory. 

Before releasing the accused on pro- 
bation of good conduct under S. 4 (1), it 
is obligatory on the Court to call for and 
consider the report of the Probation Offi- 
cer in terms of S. 4(2). It is a condition 
precedent to. the legality or validity of 
the order passed under sub-section (i) of 
S. 4. Nullification of this order- is a nor- 
mal consequence of disobedience of the 
mandatory requirement in sub-section (2). 

(Para 9) 

It is true that the word "shall” in a 
statute does not necessarily mean that in 
every case it will have mandatory effect 
and not directory. Its meaning will vary 
in colour and content according to its 
context. It would involve injustice or in- 
convenience to offenders governed by 
sub-section (1) of Section 4 if sub-section 

HM/HM/D572/69/DVT/B 



50 Goa [Prs. 1-3] State v. Naguesh (Jetley J. C.) A.I.R, 


(2) of Section 4 is regarded as directory 
and not mandatory. (Para 7) 

The consideration of the report of the 
probation officer is of the essence of the 
thing required under S. 4(1). It is a mat- 
ter of substance and not a matter of mere 
form. The probation officer is in a better 
position to know the character and ante- 
cedents of the offenders and his report is 
to be considered before making an order 
under sub-section (1) of S. 4. Case law 
discussed. (Para 8) 

Cases Referred; Chronological Paras 

(1967) AIR 1967 S.C. 276 . (V 54) = 

1967 Cri. L. J. 285, State of M.P. 

V. Azad Bharat Finance Co. 7 

(1967) AIR 1967 Goa 95 (V 54) = 

1967 Cri. L. J. 1005, Raghunalh 
V. Mrs. T. P. Faria 6 

(1966) AIR 1966 All. 291 (V 53) = 
Jagdish Gandhi v. Legislative 
Council, U.P. 7 

(1965) AIR 1965 S.C. 444 (V 52) = 

1965 (1) Cri. L. J. 360, Rattan Lai 


V. State of Punjab 6. 7 

(1964) 1964 (1) Cri. L. J. 460=ILR 
(1963) Mys. 929, State of Mysore 
V. Saib Gunda 8 

(1963) AIR 1963 S.C. 1088 (V 50) = 

1963 (2) Cri. L. J. 173, Ramji 
Missar v. State of Bihar 6 

(1955) AIR 1955 S.C. 233 (V 42)= 

1955 SCR 1104, Hari Vishnu v. 
Ahmad Ishaque 7 

(1954) AIR 1954 S.C. 210 (V 41) = 

1954 SCR 892, Jagan Nath v. Jas- 
want Singh 7 

(1880) 5 A.C. 214=49 L.J. Q. B. 577, 

Julius V. Bishop of Oxford 7 


S. Tamba, Govt. Pleader, for the State 
(In both the Appeals): Y. H. Kadam, for 
Respondents (In both the Appeals). 

ORDER: — This is an appeal under Sec- 
tion 417(1) of the Code of Criminal Pro- 
cedure directed against the judgment 
passed by the learned Sessions. Judge, 
whereby he acquitted respondents Nos. 
(3) to (7) of the offence with which they 
were charged under Section 395 of the 
Penal Code. The respondents Nos. (1) and 
(2) were convicted by him under Sec- 
tion 392 of the Penal Code. They were, 
however, released on probation of good 
conduct under Section 4 of the Probation 
of Offenders Act, 1958. The State felt 
aggrieved by this action and also by the 
decision directing acquittal of the respon- 
dents Nos. (3) to (7). A revision petition 
under Section 439 of the Code of Criminal 
Procedure accordingly is filed by the 
State, objecting to the order releasing 
respondents Nos. (1) and (2) on probation 
of good conduct under the Probation of 
Offenders Act, 1958. 

2. The prosecution case, briefly stated, 
is that on 14th June, 1967 at about 6.30 
a.m. respondents Nos. (1) to (7) stopped 
the truck carrying 60 gallons of liquor 


for distribution to various persons. The- 
truck was prevented - from proceeding in 
the direction intended and liquor was re- 
moved from the truck and kept in the 
balcony of the house of ‘ a washerman, 
residing nearby. The Police were inform- 
ed by complainant Atmaram Revodker 
about this illegal action on the part o£ 
these respondents. The Police after neces- 
sary investigation challaned them. They 
were charged by the' learned Sessions 
Judge, Panjim, under Section 395 of the 
Penal Code. (Dacoity). 

- 3. I shall first consider the appeal filed 
by the State against acquittal of respon- 
dents Nos. (3) to (7). It is conceded by 
learned Government Pleader at the Bar 
that on the evidence led by the prosecu- 
tion the charge was not established 
against them either under Section 395 or 
Section 392. I have carefully gone through 
the record and I agree with him that as 
far as these respondents are concerned the 
ingredients of the offences under Sec- 
tions 392 and 395 are not proved. It is 
extremely doubtful whether they parti- 
cipated in the crime. The learned Sessions 
Judge carefully considered the prosecu- 
tion evidence and his conclusion that they 
are not guilty is supported by evidence. 
The evidence on identity of these accused 
is unconvincing, apart from the' fact that 
it is vague. Section 390 of the Penal Code 
states that theft is 'robbery’ if, in order 
to the committing of the theft, or in com- 
mitting the theft, or in carrying away or 
attempting to carry away property ob- 
tained by the theft, the offender, for that 
end, voluntarily causes or attempts to 
cause to any person death or hurt or 
■wrongful restraint, or fear of instant 
death or of instant hurt or of instant 
wrongful restraint. It was the prosecu- 
tion case in the Sessions Court that when 
these respondents prevented the truck 
carrying liquor from proceeding in the 
direction in which it wanted to proceed 
there was wrongful restraint to the com- 
plainant and some other occupants who 
were in the truck at the time of the inci- 
dent. It is in evidence that the complain- 
ant and other occupants were not pre- 
vented from contacting the members of 
the Panchayat or the Police. What is 
'wrongful restraint’ is defined in Sec- 
tion 339 of the Penal Code. Under that 
section, "whoever voluntarily obstructs 
any person so as to prevent that person 
from proceeding in any direction in which 
that person has a right to proceed, is said 
wrongfully to restrain that person’’. The 
admitted position is that the comnlainant 
and others were not obstructed from pro- 
ceeding in any direction in which they - 
wanted to proceed and, therefore, there 
was no wrongful restraint wdthin the 
meaning of this section, apart from the 
fact that participation of these respon- 
dents as stated already is not proved. 
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The word "person” in this section and 
also in Section 390, where theft is 'rob- 
bery’, would not seem to include ob- 
struction of a truck when its occupants 
are not obstructed. This word is to be 
understood in its ordinary sense. There 
is a presumption of iimocence in favour 
of these respondents and this presumption 
is reinforced by an order of acquittal. 
The appeal fails and is accordingly 
rejected. ' , 

4. There remains the case of respon- 
dents Nos. (1) and (2) to be considered. 
The learned Government Pleader, submits 
that the learned Sessions Judge should 
have called for the. report of the proba- 
tion officer as required by sub-section (2) 
of Section 4 of the Probation of Offenders 
Act, 1958 before releasing them on pro- 
bation of good conduct. It is not his con- 
tention that the prosecution established 
the charge against them under S. 395 of 
the Penal Code. He concedes fairly that 
in their case also this charge is not press- 
ed. Mr. Y. H. Kadam, learned counsel 
appearing for these respondents and the 
respondents acquitted, submits that it 
was not obligatory on the part of the 
learned Sessions Judge to have called for 
the report of the probation officer before 
releasing the respondents Nos. (1) and (2) 
on probation of good conduct. He has not 
been able to support this submission by 
any reported decision. Be that as it may, 

I would discuss the scheme of the Proba- 
tion of Offenders Act, 1958 (hereinafter 
referred to as 'the Act’) and endeavour to 
show that it was obligatory on the part 
of the learned Sessions Judge to have 
called for the report of the probation 
officer before releasing these respondents 
on probation of good conduct. 

5 . As will appear from its preamble, 
the Act was enacted to provide for the 
release of offenders on probation or after 
due admonition and for matters connect- 
ed therewith. Section 2 is a definition 
provision on usual lines. Clause (b) defines 
"probation officer” as meaning an officer 
appointed to be a probation officer or re- 
cognized as such imder Section 13. Sec- 
tion 3 contemplates release, after due 
admonition, of any person found guilty of 
having committed the offences specified 
thereunder. Sub-section (1) of Section 4 
envisages release on probation of good 
conduct, of any person found guilty of 
having committed an offence not punish- 
able with death or imprisonment for life. 
Sub-section (2) of Section 4 provides that 
before making any order under sub-sec- 
tion (1). the court shall take into consi- 
deration the report, if any, of the proba- 
tion officer concerned in relation to the 
case. Sub-section (1) of Section 6 imposes 
restrictions on imprisonment of offenders 
under twenty-one years of age. Under 
this sub-section, when any person under 
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twenty-one years of age is found guilty 
of having committed an offence punish- 
able with imprisonment (but not with 
imprisonment for life), the Court by 
which he is foxmd guilty shall not sent- 
ence him to imprisonment unless it is 
satisfied that, having regard to the cir- 
cumstances of the case including the 
nature of the offence and the character of 
the offender, it would not be desirable to 
deal with him under Section 3 or Sec- 
tion 4, and if the Court passes -any sent- 
ence of imprisorunent on the offender, it 
shall record its reasons for doing so. Sub- 
section (2) of this section lays down that 
for the purposes of satisf:nng itself whe- 
ther it would not be desirable to deal 
under Section 3 or Section 4 with an of- 
fender referred to in sub-section (1), the 
Court shall call for a report from the 
probation officer and consider the report, 
if any. and any other information avail- 
able to it relating to the character and 
physical and mental condition of the 
offender. 

Section 8 speaks of variation of condi- 
tions of probation. Under that provision 
if, on the application of the probation 
officer, any court which passes an order 
under Section 4 in respect of an offender 
is of opinion that in the interests of the 
offender and the public it is expedient or 
necessary to vary the conditions of any 
bond entered into by an offender, it may, 
at any time during the period when the 
bond is effective, vary the bond by ex- 
tending or diminishing the duration 
thereof so, however, that it shall not ex- 
ceed three years from the date of origi- 
nal order or by altering the conditions 
thereof or by inserting additional condi- 
tions therein. The proviso says that no 
such variation shall be made without giv- 
ing the offender and the surety an op- 
portunity of being heard. The proviso 
conforms to the principles of natural 
.lusrice. Sub-section (3) provides that not- 
withstanding anything hereinbefore con- 
tained, the^ court_ which passes an order 
under ^Section 4 in respect of an offender 
satisfied on an application 
made by the probation officer, that the 
conduct of the offender has been such as 
to make it unnecessary that he should 
be kept any longer under supervision, 
discharge the bond or bonds entered into 
by him. 

Sub-section (1) of Section 9 relates to 
procedure in case of offender failing to 
observe conditions of bond. It provides 
that if the court which passes an” order 
under Section 4 in respect of an offender 
or any court which could have dealt with 
the offender in respect of his original 
offence has reason to believe, on the 
report of a probation officer or otherwise 
that the offender has failed to observe 
any of the conditions of the bond or 
bonds entered into by him, it may issue 
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a warrant for Ms arrest. Section 13 con- 
templates appointment - of a probation 
officer by the State Government. Sec- 
tion 14 speaks of duties of probation offi- 
cers. Section 15 regards probation officer 
as a public servant by employing a deem- 
ing fiction. The other sections are not 
relevant for the present purpose. As will 
appear from sub-section (2) of Sections 4 
and 6 and Sections 8 and 9, the probation 
officer plays an important role under the 
scheme of the Act. 

6. In 'Rarnii Missar v. State of Bihar’, 
AIR 1963 SC 1088 (1089), their LordsMps 
of the Supreme Court explained the ob- 
ject of the Act in the following words: — 

"The object of the Act is to prevent 
the turning of youthful offenders into 
criminals by their association with hard- 
ened criminals of mature age within 
the walls of a prison. The method adopted 
is to attempt their possible reformation 
instead of inflicting on them the normal 
punishment for their crime.’’ 

It was also stated by their Lordships 
that tMs Act is a beneficial statute and, 
therefore, it is to be given wider inter- 
pretation. This decision is not directly to 
the point, but the above observations on 
the object of the Act, -with ■ respect, are 
apposite. In 'Rattan Lai v. State of Pun- 
jab’, AIR 1965 SC 444, the scheme of 
the Act was considered in the context of 
Sections 3, 4 and 11 of the Act and it was 
held in that case that the calling for a 
report from the Probation Officer is a 
condition precedent for the exercise of 
the power under Section 6(1) of the Act 
by the Court. 

The following observations of the 
Supreme Court are apposite: — 

"A court cannot impose a sentence of 
imprisonment on a person under 21 years 
of age found guilty, of having committed 
an offence punishable with imprisonment 
but not with imprisonment for life xinless 
it is satisfied that, having regard to the 
circumstances of the case including the 
nature of the offence and the character 
of the offender,, it would not be desirable 
to deal with himyunder S. 3 or, S. 4 of 
the Act. For tlie purpose of satisfying 
itself in regard jfo the said action, under 
sub-s. (2) of S ? 6 of the Act the , Court 
shall call for a^ireport from the probation 
officer and cortider the report, if any, 
and any other information relating to the 
character and Mysical and mental condi- 
tion of the offerBer. After considering 
the said material\the Court shall satisfy 
itself whether, it ia desirable to deal with 
the offender underVS. 3 or S. 4 of the 
Act. If it is net satisfied that the offender 
should be dealt with linder either of the 
said two sections, it can pass the sentence 
of imprisonment on the offender after re- 
cording the reasons for doing so. It is 
suggested that the expression "if any” in' 


sub-s. (2) of S. 6 indicates that it is open 
to the Court to call for a. report or not; 
but the word "shall” makes it a manda- 
tory condition and the expression '’if 
any” , can in the context only cover a case 
where notwithstanding such requisition 
the Probation Officer for one reason or 
other has not submitted a . report. Briefly 
stated the calling for a report, from the 
Probation Officer is a condition prece- 
dent for the exercise of the power under 
S. 6(1) of the Act by the Court.” 

■ It was also observed by the Supreme 
Court that: — 

"The Act is a milestone in the progress 
of the modern liberal trend of reform in 
the field of penology. It is the result of 
the recognition of the doctrine that the 
object of criminal law is more to reform 
the individual offender than to punish 
him.” 

In 'Raghunath v. Mrs. T. P. Faria’, AIR 
1967 Goa 95, this Court also had the occa- 
sion to consider the scheme of Sections 3, 
4 and 11 of the Act and, in that connec- 
tion, the following observations are not 
out of place: — 

"The Probation of Offenders Act, 1958, 
was enacted by Parliament to provide 
for the release of offenders on probation 
after due admonition and for • matters 
connected therewith. The Act shifts em- 
phasis from deterrence to reformation 
and from the crime to the criminal in 
accordance with the modern outlook on 
punishment. The emphasis is not on the 
individualization of acts but on the indi- 
vidualization of human beings. Reforma- 
tion and rehabilitation of the offenders 
are the key notes of the Act.” 

7. The criminal law is concerned with 
\yrongs and not with rights. It. regards 
not the person but society. It results not 
in a benefit to the party injured but 'n 
its satisfaction to the community. The 
scheme of the Act, however, is an excep- 
tion where the criminal law regards the 
offenders governed by the scheme of the 
Act and also society and not only society. 
It toU appear from the . , decision of 
their Lordships of the Supreme Court in 
Ratan Lai’s case, AIR 1965 S.C. 444, that 
the requirement of sub-section (2) of Sec- 
tion 6 is mandatory; in fact, the calling 
for a report from the probation, officer 
was regarded as a condition precedent for 
the exercise of the jurisdiction under sub- 
section , (1) of Section 6. As, stated earlier, 
the probation officer - plays an important 
role under the scheme of the Act. A com- 
parison of the phraseology used in sub- 
section (2) of. Sections 4 and 6 would 
seem to_ show that the requirement of 
sub-section_ (2) of Section /4 also is man- 
datory, or , imperative. There is an injunc- 
tion under this sub-section that before 
making any order under ' sub-section (1) 
the Court shall take into consideration 
the report, if any, of the probation offl- 
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cer concerned in relation to the case. 
There is a duty imposed on the Court to 
which relates to a benefit in favour of 
the offenders governed by Section 4, and 
sub-section (2) thereof is to be taken as 
requiring and not authorizing _ the per- 
formance of this duty, which , is not in- 
tended to be at the discretion of the 
Court in so far as consideration of the 
report is concerned. It would involve in- 
justice or inconvenience to offenders 
governed by sub-section (1) of. Section 4 
if sub-section (2) of Section 4 is regarded 
as directory and not mandatory. 

Mr. Kadam submits that the_ words ”if 
any” in sub-section (2) of Section 4 seem 
to show that it is not mandatory in its 
nature. This submission is without force. 
The observations of the Supreme Court 
in regard to the expression "if any” ' in 
the context of sub-section (2) of Section 6 
will also seem to apply to the passing, of 
the order imder sub-section (2) of Sec- 
tion 4. The legislative command, in effect 
and substance, is that the Court shall take 
into consideration the report of the pro- 
bation officer. For my part, as I see this 
matter, the word "shall” used in this 
sub-section is a word of command which 
is to be taken as mandatory, and not 
directory. It is true that the word "shall” 
in a statute does not necessarily mean 
that in every case it will have mandatop^ 
effect and not directory. Its meaning will 
vary in colour and content according to 
its context. 

In 'Jagan Nath v. Jaswant Singh’, AIR 
1954 S.C. 210 (214), the provisions of 
Section 82 of the Representation of the 
People Act, 1951 relating to impleading 
of parties, v/ere regarded as directory in 
spite of the word "shall” used therein. 
This was on the analogy of Order XXXIV, 
Rule 1. C.P.C. This section was not regard- 
ed as mandatory because non-compliance 
was not made penal. In 'Hari Vishnu v. 
Ahmad Ishaque’. AIR 1955 SC 233 (245), 
relying on a famous case 'Julius v. Bishop 
of Oxford’, (1880) 5 AC 214, where vari- 
ous rules were laid down for determin- 
ing when a statute might be construed as 
mandatory and when as directory, the 
Supreme Court concluded that Rule 47(1) 
(a) to (c) of the Representation of the 
People (Conduct of Elections and Elec- 
tion Petitions) Rules (1951) relating to 
ballot papers was mandatory. The word 
"shall” in this rule was not construed as 
meaning "may”. In 'State of M.P. v. Azad 
Bharat Finance Co,’, AIR 1967 SC 276 
the provisions of Section 11(d) of the 
Opium Act, 1878 were regarded by the 
Supreme Court as directory or permissi- 
ble and not mandatory or obligatory, not- 
withstanding the use of the word "shall”. 
In ’Jagdish Gandhi v. Legislative Coun- 
cil. U.P.’, AIR 1966 AH. 291 (299) the 

learned Judges of the Allahabad High 


Court observed that the provision regard- 
ing the specification of time in Rule 75(1) 
(b) of the U.P. Legislative Council Rules 
of Procedure and Conduct of Business 
was directory in spite of the use of the 
word "shall” therein. 

8- As will appear from sub-section (2) 
of Section 4, the consideration of the 
report of the probation officer is of the 
essence of the thing required. It is a mat- 
ter of substance and not a matter of mere 
form. The probation officer is in a better 
position to know the character and ante- 
cedents of the offenders and his report 
is to be considered before making an 
order imder sub-section (1) of Section 4. 
Mr. S. Tamba cites 'State of; Mysore v. 
Saib Gunda’, 1964(1) Cr. L: J. 460 (Mys), 
in support of his contention that the 
requirement of sub-section , (2) of Sec- 
tion 4 is mandatory. It was held in this 
case that in the absence of a report from 
the probation officer under sub-section (1) 
of Section 4, the, Magistrate had no autho- 
rity to release the accused on probation 
of good conduct. This decision does not 
discuss the scheme of the Act in detail 
but the obiter dicta is relevant for our 
purpose. This opinion was really not 
necessary to the decision given, for Sec- 
tion 4 of the Act under which the learned 
Magistrate convicted the accused and 
thereafter released them on probation of 
good conduct was inapplicable in terms. 
The conviction of the accused was for the 
offence punishable imder Section 326 of 
the Penal Code. The maximum punish- 
ment thereunder being imprisonment for 
life this section was not attracted, 

9. It is common ground that the pro- 
bation officer was not asked to give his 
report before directing release of respon- 
dents Nos. (1) and (2) on probation of 
good conduct under Section 4 of the Act. 
It is thus clear that there was no compli- 
ance with the mandatory provision under 
sub-section (2) of Section 4. It appears 
consideration of report, in terms of sub- 
section (2) of Section 4, is a condition 
precedent to the legality or validity of 
the order passed under sub-section (1) of 
Section 4. Nullification of this order is a 
normal consequence of disobedience of 
the mandatory requirement in sub-sec- 
tion (2). In this view of the matter the 
order passed by the learned Sessions 
Judge is set aside and the revision peti- 
tion filed on behalf of the State allov/ed. 
The learned Sessions Judge is directed 
to take into consideration the report of 
the probation officer before deciding the 
case on its merits. 

Petition allov/ed. 



A.I.R. 
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AIR 1970 GOA, DAMAN & DIU 54 
(V 57 C 10) 

V. S. JETLEY, J. C. 

State, Appellant v. Jagdish B. Rau and 
others, Respondents. 

Criminal Appeals Nos. 23 and 24 of 
1969, D/- 28-7-1969. 

Police Act (1861), S. 34 — Scope and 
applicability — Notification of State Gov- 
ernment extending provisions of S. 34 to 
whole of territory is not in conformity 
with requirements of S. 34 — Expression 
'whole of territory’ would not take with- 
in its sweep a town for purpose of S. 34 
— "Town”, meaning of — In absence of 
notification specially extending scheme of 
S. 34 to a town, prosecution for offences 
under S. 34 committed in that town is 
not maintainable. 

What Section 34 of the Police Act ex- 
pressly requires is that it should be spe- 
cially extended by the State Government 
to "any town” and when such extension 
takes place, then the enumerated offences 
committed within the limits of any town 
can be investigated and tried. Hence a 
notification of the State Government ex- 
tending the provisions of S. 34 to the 
whole of the territory is not in conformity 
with the requirements of S. 34. 

(Paras 5, 6) 

The expression "whole of the territory” 
in the notification would not take within 
its sweep a town for the purpose of S. 34. 
The whole of the territory may be one 
tmit for other purposes but for the pur- 
pose of S. 34, it cannot be equated to 
"any town”. The two expressions are 
different in meaning and content. The 
word "town” is not the same thing as 
"territory” for the purposes of this sec- 
tion. It is not defined in the Act. It is not 
a term of art, and, therefore, it is to be 
understood in its ordinary sense. The 
dictionary meaning of "town” is an 
assemblage of buildings, public or private 
larger than a village, and having more 
complete and independent Local Govern- 
ment. AIR 1952 Cal. 753, Rel. on. 

(Paras 5, 6) 

Hence in absence of a notification spe- 
cially extending the scheme of S. 34 to a 
town, the prosecution for the offences, 
under S. 34 committed in that town is not 
maintainable. (Paras 5, 6) 

Cases Referred: Chronological Paras 
(1952) AIR 1952 Cal. 753 (V 39), 

Belait Sheikh v. State of West' 
Bengal 5 

In Cri. Appeal No. 23/69 
S. Tamba, Govt. Pleader, for the State; 
Respondents Nos. 1, 3 and 6 in person. 

In Cri. Appeal No. 24/69 
■ S. Tamba, Go-vt. Pleader, for the State; 
G. D. Kamat, for Respondent. 

HM/HM/D573/69/LGC/B 


JUDGMENT: — The short question for 
consideration in criminal appeals Nos. 23 
and 24 of 1969 is whether the notification 
dated 3rd August, 1964, published in the 
local Government Gazette 'dated 13th 
August, 1964, is in conformity with the 
requirerhents of Section 34 of the Police 
Act 1861 (hereinafter referred to as 'the 
Act’). 

2. The material facts may be stated ] 
before the question formulated is answer- 
ed. In criminal appeal No. 23 of 1969, the 
broad facts are that Jagdish Rau and 6 
others were seen in Paniim at 3 a.m. on 
31st March, 1967, throwing burning crac- 
kers near the Gomantak Press Office 
and near some residential premises there- 
by causing armoyance to the occupants. 
They were mo'ving about in a bus. They 
were stopped near the office of the Bank 
of Baroda, when, according to the prose- 
cution, , they started beha'ving in a dis- 
orderly and riotous manner under the 
influence of liquor. This incident took 
place following the declaration of the 
election results of the Assembly constitu- 
ency of Paniim. The police, after neces- 
sary investigation, challaned them under 
Section 34 of the Act. In support of the 
prosecution were examined Sub-Inspector 
Prabhu Desai, Assistant Sub-Inspector 
Hugo Nazare and some other witnesses. 
The learned Magistrate tried this case 
summarily. He came to the conclusion 
that as Section 34 had not been specially 
extended to Paniim as required, there- 
fore the prosecution was not maintain- 
able. In this view of the matter he direct- 
ed their acquittal. In criminal appeal No. 

24 of 1969, the respondent was also tried 
under Section 34 of the Act. The prosecu- 
tion case against him is that on 3rd De- 
cember, 1968 at about 22.00 hrs. at Azad 
Maidan near Theatre Hall, Paniim, he 
was found misbehaving at the main gate 

of this theatre. He was sent to the hospi- 
tal where it wa_s certified that he was 
under the influence of liquor. He was 
also seen abusing Assistant Sub-Inspector 
Noberto Gonsalves. He was arrested. He 
was thereafter challaned under Section 34 
of the Act. This case was also tried sum- 
marily._ The learned Magistrate after 
examining the prosecution evidence 
directed his acquittal on the same ground 
as in the case against Jagdish Rau and 6 
others. The State felt aggrieved by these 
two decisions dated 25th March 1969 and 
26th March, 1969, and filed the present 
appeals against their acquittal under sub- 
section (1) of Section 417 of the Code of 
Criminal . Procedure. 

3. The scheme of the Act may be 
broadly explained. As will appear from - 
the short title and the preamble, the 
Act was enacted for the regulation and 
reorganization of the police, in order to 
make it a more efficient instrument for 
the prevention and detection of crime. 
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Section 1 is an interpretation clause on 
the usual lines. Sections 2 to 29 relate 
to regulation and reorganization of the 
•police and other allied matters. Sec- 
tions 30 to 33 deal with regulation of 
public assemblies and processions etc. 
-Section 34, to the extent it is material for 
the present purpose, reads as under: — 
'‘.Any person who, on any road or in 
•any open place or street or thoroughfare 
within the limits of any tov.Ti to which 
this section shall be specially extended by 
-the State Government, commits any _ of 
the following offences, to the obstruction, 
inconvenience, annoyance, risk, danger or 
■damage of the residents or passengers 
shall, on conviction before a Llagistrate, 
be liable to a fine not exceeding fifty 
rupees, or to imprisonment with or with- 
■out hard labour not' exceeding eight days; 
and it shall be lawful for any police- 
officer to take into custody, without^ a 
w/arrant, any person who vfithin his view 
-commits any of such offences, namely: — 


Sixth — Any person v/ho is found drunk 
or riotous or v/ho is incapable of taking 
•care of himsell’’ 

Sections 35 to 45 relate to matters such 
as recovery of penalties, fines, etc. Sub- 
section (1) of Section 46 provides that the 
Act shall not, by its own operation, take 
effect in any State or place, but the State 
Government 'by an order to be published 
-in the official gazette, may extend the 
whole or any part of the Act to an^’’ State 
or place, and the whole or such portion of 
the Act as shall be specified in such order 
shall thereupon take effect in such State 
or place. Sub-section (2) provides for 
rule-making power vested in the State 
Government for regulating the procedure 
•etc., to be followed by Ivfagistrates and 
police officers in the discharge of their 
duties imposed upon them by or imder 
the Act. Section 47 provides for exercise 
•of authority of District Superintendent of 
Police over village police. 

4. The A.ct as a v/hole, was extended 
to the territory under sub-section (1) of 
Section 3 of the Goa, Daman and Diu 
(Laws) Kegulation, 1962, promulgated by 
the President on 22nd Kovember, 1962. 
The Act was brought into force in pursu- 
ance of sub-section (2) of Section 3 of 
this Regulation on 15th December, 1963, 
by notification dated 31st December, 1963, 
published in the local Government 
Gazette, dated 9th January, 1964. By noti- 
fication dated 3rd August, 1964, pubhsh- 
■ed in the local Government Gazette, dated 
13th August, 1964, in exercise of the 
powers conferred by Section 34 of the 
Act, the Lt. Governor extended the pro- 
visions of this' Section to the wffiole of the 
■territory, with efiect from 13th August, 
1964. This notification was relied upon 
in support of the prosecution against the 
■respondents under Section 34. 
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5. Section 34 enumerates diuerent 
kinds of offences v/hich are committed by 
any person on any road or in any open 
place or street or thoroughfare _ within 
the limits of ''any town”, to which it is 
specially extended by the State Govern- 
ment. It is true that this section has been 
extended to ''fhe v/hole of the territory” 
but what it expressly envisages is its 
extension to "any torvn” and not to any 
territory. It is not in dispute that the 
alleged offences for v/hich the respon- 
dents were tried took place within the 
limits of Panjim. In the memo of appeal 
it was submitted that the v/hole territory 
has been regarded as one unit and there- 
fore the oSences committed under Sec- 
tion 34 in Panjim v/ould also be covered 
by the notification dated 3rd August, 
1964. In other words, the extension of the 
Act to the entire territory v.'ould also 
include extension to the town of Panjim 
as contemplated by this section. This 
submission does not seem to be sound. 
The w'ord ''tov/n” is not the same thing 
as "territory” for the purposes of tto 
section. It is not defined in the Act. It 
is not a term of art, and, therefore, it is 
•to be understood in its ordinary sense. 
The primary duty of a Court is to find 
ite natural meaning in its context. The 
dictionary meaning of "town” is "an as- 
semblage of buildings, public or private 
larger than a village, and hawng more 
complete and independent local Govern- 
ment” (Shorter Orrford Dictionary VoL II 
p. 2221). In 'Belait Sheikh v. State of 
\Vest_ Bengal’, AIR 1952 CaL 753 the 
meaning of the word 'town’ was consider- 
ed by the learned Judges of the Calcutta 
High Court for the purposes of Section 6 
of the Bengal Iviunicipal Act, 1932. Under 
Section 6 of this Act, the State Govern- 
ment has the power to declare by notifi- 
cation_ its intention to constitute into a 
municipality, a town v/ith or v/ithout a 
local area or a village, subject to the 
proviso which is not relevant for the 
present purpose. Section 8 enables the 
Government to constitute a municipality 
by notification. The first requirement was 
that there must be a to-wn, to be consti- 
tuted into a municipality. The learned 
Judges of the Calcutta High Court ob- 
served; — 

"The word has however a fairly defi- 
nite connotation to the ordinary man — 
the main attributes of a town being the 
existence of houses in clear proximity, 
concentration of a large number of people 
in a comparatively small area, engage- 
ment of the bulk of the population in 
non-agricultural pursuits. IVe are bound 
to hold, in the absence of any statutory 
definition of the word, that the legislature 
used it in the serrse in which ordinary 
people rmderstand it.” 

The aforesaid observations are appo- 
site. 'The notification dated 3rd August, 
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1964, specially extending Section .34 ■ of 
the Act to the whole of the territory is 
not likely to be viewed by ordinary peo- 
ple as an act of extension of this section 
to Panjim, which is a town in the terri- 
tory. A general cross-section of the com- 
munity — the butcher, the baker and the 
candlestick maker — will not regard the 
town of Panjim as a territory for the 
purposes of this notification. What Sec- 
tion 34 expressly requires is that it should 
be specially extended by the State Gov- 
ernment to "any town”, and when such 
extension takes place, then the enumerat- 
ed offences committed within the limits of 
any town can be investigated and tried. 
These offences are minor offences for 
which a fine not exceeding Rs. 50/- or 
imprisonment not exceeding 8 days is 
provided. It enables any police officer 
to take into oostody vAtkont warTant any 
person who within his view commits any 
of these offences. The regulatory powers 
in Sections 30 to 33, are not confined to 
towns but they are applied generally to 
towns and _ other places. The offences 
under Section 34 are different in nature 
and character from the offences under 
these sections. They seem to be peculiar 
to towns. Section 34 has to be specially 
extended to any town before any person 
committing these offences could be tried 
and convicted. The words "district”, 
"place” and "territories” employed in 
Sections 26, 46 and 47 of the Act have a 
different meaning in their context. These 
words are not helpful for the purposes of 
ascertaining the true meaning and ambit 
of the word 'town’. 

6 . Mr. G. D. Kamat, learned counsel 
for the respondent, in criminal appeal 
No. 24 of 1969, contends that in absence 
of a notification extending the scheme of 
Section 34 to the town of Panjim, the pro- 
secutions are not maintainable. This con- 
tention is sound. It seems the expression 
"whole of the territory” in the notifica- 
tion dated 3rd August, 1964, would not 
take within its sweep the town of Panjim 
for the purpose of Section 34. The. whole 
of the territory may be one unit for other 
purposes but for the purpose of Sec- 
tion 34, it cannot be equated to "any 
town”. The two expressions are different 
in meaning and content. In view of the 
scheme of the Act in general and Sec- 
tion 34 in particular, the learned Govern- 
ment Pleader concedes that, in absence of 
a notification specially extending the 
scheme of Section 34 to the town of Pan- 
jim, the prosecution for the offences enu- 
merated therein is not maintainable. The 
learned Magistrate acted correctly when 
he directed acquittal of the respondents in 
both cases under Section 247 of the Code 
of Criminal Procedure on the ground of 
failure to comply with the provisions of 
Section 34. The appeals filed on behalf 
of the State must fail because of this legal 


fl^w. In this view of the matter it is not 
' necessai^ to express any opinion on the- 
merits of the prosecution evidence. The 
appeals are accordingly dismissed. Order 
accordingly. 

Appeals dismissed. 


AIR 1970 GOA, DAMAN & DIU 56 
(V 57 C 11) 

V. S. JETLEY, J. C. 

Registrar, Judicial Commissioner’s 
Court, Applicant v. Fr. Sebastiao Franc- 
isco Xavier dos Remedies Monteiro and 
State, Respondents. 

Criminal Revn. Appln. 30 of 1969, D/- 
16-6-1969. 

(A) Foreigners Act (1946), Ss. 14 and 
— Sentence — Accxised though 

born and brought up in Goa choosing to> 
retain his Portuguese nationality after 
Goa became part of India — Accused deli- 
berately disobeying order imder S. 3(2) 
(c) for second tinie — Accused contend- 
ing that in spite of de facto occupation of 
Government of India, Goa continued de 
jure as Portuguese territory and by exer- 
cising option to continue as Portuguese 
national he did not become foreigner — 
Held sentence of simple imprisonment for 
three months and fine of Rs. 100/- or, Ib 
default further iniprisonment for 20 days 
was unduly lenient and manifestly inade- 
quate when accused had been wilfully 
disregarding law and challenging terri- 
torial integrity of India; siifficiently de- 
terrent sentence was called for in the 
ends of justice — Sentence enhanced in 
exercise of powers under S. 439(2) of 
Criminal P. C. (1898) to 12 months simple 
imprisonment and fine of Rs. 1,000 and 
in default, further imprisonment for six 
months. (Paras 6 , 7) 

(B) Criminal P. C. (1898), Ss. 439(1) 
and 32 — Principles of punishment : — 
Dut.y of Court — Enhancement of sen- 
tence — Penal Code (1860), S. 53. 

There should be an end of all tempo- 
ral things and that end cannot be achiev- 
ed with soft-peddling with the question 
of the sentence. A judge, when adminis- 
tering justice, is as much influenced by 
the tides and currents of human emo- 
tions and passions as other human beings, 
but yet he is enjoined by the law to re- 
strain and control them, else he will not 
be qualified to try a criminal case; but; 
at the same time, he is not expected to act 
ostrich-like and close his eyes to delibe- 
rate disregard or defiance of the law of 
the land. Judicial detachment is a virtue; 
but not judicial passivity. (Para 6 ) 

Cases Referred: Chronological Paras 
( 1968 ) Cri. Appeal No. 173 of 1968, 

P/- 4-12-1968 = 1969-1 S.C. W. R. 

GM/HM/C812/69/RSK/B - 
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87, Shiva jirao v. State of Maha- 
rashtra 5 

(1968) AIR 1968 Goa 17 (V 55) = 

, 1968 Cri. L. J. 316, Sebastiao 

. Francisco v. State 4 

(1967) Cri. Appeal No. 62 of 1965, 

D/- 20-11-1967 = 1968 M.P. L. J. 

371 (SC), Bhalchandra Waman 

- Pathe V. State of Maharashtra 5 

(1967) AIR 1967 Goa 95 (V 54) = 

1967 Cri. L. J. 1005, Eaghunath 
Naik V. Mrs. Terezinha Pacheco 
Faria 7 

(1959) AIR 1959 S.C. 436 (V 46) = 

. 1959 Cri. L. J. ,527, Alamgir v. 

State of Bihar , . 5 

.. S. Tamba, Govt. Pleader, for the State; 
Respondent in person. 

ORDER: — This is one of those excep- 
tional cases where exercise of revisional 
'jurisdiction suo motu under Section 439 
(1) of the Code of Criminal Procedure, is 
considered necessary in the ends of 
justice. 

2, The respondent — Fr., Sebastiao 
Francisco Xavier dos Remedies Monteiro 

— was served with an order under Sec- 
tion 3(2)(c) of the Foreigner’s Act, 1946, 
requiring him not to remain in India 
after the expiry of the date, of its service. 
This order, dated 11th April, 1969, was 
issued by the Lt. Governor of this terri- 
tor.y. He did not leave India. He was ac- 
cordingly prosecuted in the Court of the 
First Class Magistrate, Mapusa, on 28th 
April, 1969. The charge was framed 
against him by the learned Magistrate 
under Section 14 of the Foreigner's Act. 
He pleaded not guilty. In support of the 
prosecution were examined prosecution 
witnesses Domingos Fernandes (P.W. 1), 
Sluva.ii K. Zamaoli (P.W. 2), Cruz D’Souza 
(P.W. 3), and Vishwanat G. Dessai (P. 
W. 4). Out of these witnesses three are 
inspectors of police, while Cruz D’Souza 
is a Head Constable. The respondent led 
no defence evidence. In his statement 
under Section 342 of the Code of Criminal 
Procedure, he admitted that he had been 
served with an order requiring him to 
leave India. The reason why he did not 
leave India was that he was born in Goa 
where he and his ancestors had lived for 
centuries; that as Goa was a part of 
Portugal as its overseas province he was 
a Portuguese national; that the Govern- 
ment of India had occupied this territory 
forcibly and that in spite of de facto occu- 
pation by the Government of India it 
continued de .jure as Portuguese territory; 
and that he did not become a foreigner 
when he declared in 1962 that he wanted 
to retain the Portuguese nationality. The 
learned Magistrate, after considering the 
prosecution evidence and this statement 
of the respondent, convicted him under 
Section 14 of the Foreigners Act for 
breach of the order under Section 3(2) (c) 
Issued thereunder. The sentence imposed 


by . the learned Magistrate . on 13th May, 
1969, was simple imprisonment, for three 
months and a fine of Rs. 100/- or, in de- 
fault of its payment, to undergo further 
imprisonment for 20 days. The respondent 
had previously been convicted in 1965 
for contravention of a similar order dated 
19th June, 1965, under Section - 3 (2) (c), 
by another Magistrate, and was sentenced 
to undergo simple imprisonment for 30 
days and a fine of Rs. 50/-, and, in default, 
to undergo simple imprisonment for 5 
days. The appellant appealed against 
that decision to the learned Sessions 
Judge but that appeal was re.iected. He 
then moved this Court in revision, but 
without success. He felt aggrieved ands 
later sought . special leave to appeal 
against the decision of. this Court. 'This 
leave was granted by their Lordships of 
the Supreme Court and after hearing the 
parties their Lordships dismissed the said 
appeal by order dated 26th March, 1969. 
The sentence imposed on 13th May, 1969, 
was considered grossly inadequate and, 
therefore, a notice was issued . on 27tb 
May, 1969, under Section 439(2), of the 
Code of Criminal Procedure, requiring 
him to show cause why this sentence 
should not be enhanced, and also why the 
imprisonment should not be rigorous. 
This action was taken suo motu for the 
purpose of satisfying myself about the 
correctness or propriety of the sentence 
imposed, after calling for the record of 
the criminal proceeding. This, in short, is 
the background of this case. 

3. The respondent, in response to the 
notice issued to him, reaffirmed that he is 
innocent. In his own words: — 

"I wish to stress that I have love for 
justice and I am an observer of order and 
discipline. My attitude was dictated by an 
effort of love for truth and honesty. It 
comforts me exceedingly to firmly believe 
that justice is being done simultaneously 
outside the human forum as unfailingly 
as God exists. I pray to our Lord Jesus 
Christ that He in the meantime may help 
me as in the past to overcome the human 
frailties which usually appear in the dis- 
putes of this nature, such as the weakness 
of hatred and weakness of cowardice. I 
once again affirm that I am innocent. I 
believe that my punishment will not be 
enhanced but on the contrary it will be 
set aside.” 

4. The respondent last time was re- 
presented in this Court by Mr. Edward 
Gardner, Q.C., from England, assisted 
by Mr. Antonio Anastasio Bruto da Costa, 
local counsel. This time he is not repre- 
sented by any counsel. He states that no 
appeal has been preferred by him in the 
Court of Session, Pan.itm, and that he 
has not even applied for a certified copy 
of the judgment of the learned Magis- 
trate. The learned counsel appearing on 
behalf of the respondent in the lower 
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■court raised the ioEouiBg three objec- 
tions to the maintainability of the prose- 
'Cution launched against the respondent; 
(i) me accused, although a Portuguese 
citizen. _is not a foreigner for the purpose-s 
•of the- roreigner's Act, since he •R'as born 
,and ^v.'ays lived in Goa: (2) the order of 
the m. Governor is illegal, for the prose- 
■cutioa did not produce in the Court the 
motiScation under vrhich the povrers to 
•deport foreigners are vested in him; and 
(3) that the prosecution did not prove, as 
it should have don^ that the signature 
■on the order requiring him to leave India 
is of the Lt. Governor. The learned 
lilagistrate considered these technical ob- 
jections carentUy and in the light of the 
5previotis decisions of the superior coimts 
-on similar objections, he came to the 
conclusion that they were devoid of sub- 
stance. I shall very briefly deal with these 
•objections. As regards the first objection 
-the respondent is undoubtedly a "foreig- 
.■ner"’ ivithin the meaning of Section 2(3) 
(iii) of the Foreigner’s Act. It is stated 
hy him in this Court that because he was 
h)om and brought up in Goa before libe- 
ration therefore he cannot be treated as 
-a_ foreigner. By way of an analogy he 
•cites the example of a French man who. 
-according to hin. if he had been staying 
liere for some time, could have been 
■treated as a foreigner, but his own case 
is distinguishabie. This analogy is not 
relevant to the point. It on the basis 
■of the status of the respondent as a 
foreigner that this Court as well as the 
Supreme Court maintained the comiction 
•and the sentence imposed on him for 
contravention of a similar order in 1955. 
"The second objection also is without sub- 
stance. 2\lr. S. Tamba, learned Govem- 
onent Pleader, appearing on behalf of the 
State, produces the notification dated 12th 
Alarch, 1965. in this Court delegatfag 
mowers in favour of the m Governor in 
s-upport of his submission that the Lt. 
“Governor acted imder the powers con- 
ferred by this notification. In para 2 of 
mv previous decision reported in AIR 
1968 Goa 17 this aspect of the matter had 
Toeen considered and a similar objection 
raised by the respondent was overruled. 
At page 17 of the paper hook the respon- 
•dent admitted the legality of the order 
reouiring him to leave India. The d^ega- 
-tion in favour of the Lt. Governor was 
in p'orsuance of Clause (1) of Article 239 
•of the Constitution. The notification issu- 
ed is a "law’’ within the meaning of 
Giauss (11 of Article 13 of the Constitu- 
tion. The provisions of definition Sec- 
-tion 3(29) of the General Clauses Act 1897. 
relied upon by the learned Magistrate, do 
••not seem to be applicable, for the simple 
reason that this Act applies to all Central 
A-cts enacted after it came into force.’ The 
Indian Evidence Act of 1872, a Central 
Taw. was in existence before this Act and 
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therefore it wiU not apply. As regards the 
third objection it is also devoid of s-ab- 
stance The learned Zvlagistrate has cara- 
fuUs' considered this objection. It will be 
seen from the judgment of the leam-ed 
Zkla^strate that the respondent is repeat- 
ing the same objections which h.ad been 
urged on his behalf earlier in. a criminal 
prosecution arising out of the contraven- 
tion of a similar order in 1865. I am 
satisfied that the conviction in this case 
was properly recorded by the learned 
Zvlagistrate and the respondent has not 
been able to satisfy me to the contrary. 
The respondent has had an adeq-aate 
opportunity of being heard both as to the 
correctness of his conviction and also the 
propriety of the sentence. 

5. In ’Bhalchandra Waman Pexhe v. 
State of Maharashtra’, Criminal App;pl 
by special leave No. (62 of 1955) decided 
on 20-11-1957 (SC), the Supreme Court 
observed: — 

"I^Tiat sentence should he imposed^ in 
a given case is essentially within the dis- 
cretion of the trial Court. The nigh Co'^ 
would not be justified in interfering with 
that discretion uqIpss it is satisfied that 
the sentence imposed by the trial Court js 
unduly lenient or in other words grossly 
inadequate.” 

In making these observations reliance 
was placed by the Supreme Court on the 
following passage from 'Alamgir v. State 
of Baar\ AIR 1959 SC 436;— 

'Tt is unnecessary to emphasize that 
the question of sentence is nom^ily in 
the discretion of the trial Judga It is for 
the trial Judge to take into accoimt all 
rdevant chrcumstances and decide _ wnat 
sentence would meet the ends of justice 
in a given case. The Bigh Court un- 
doubtedly has jurisdiction to enhance 
such sentence under Section 439 of 
Code of Criminal Procedure, but this 
jurisdiction can he properly exercis-ad 
only if the nigh Court is satisfied that 
the sentence imposed by the tiiai Judge 
is unduly lenient or. that, in passing the 
order of sentence, the trial Judge had 
manifestly ■ failed to consider the rele- 
vant facts ” 

In 'Shivajirao v. State of Zvlaharashtra’. 
Criminal Appeal by special leave No. 173 
of 1968 (SC) the Supreme Court said: — 
"In a matter of enhancement there 
should not he interference when the sen- 
tence of the trial Court imposes sut>- 
stantial punishment. Interference is only 
called for when it is manifestly inade- 
quate.’’ 

6. As stated by me in t'ne opeiung ^ 
paragraph, this is an exceptional case 
where interference in re\-ision is const- 
dered necessary by this Court. There is 
a deliberate disobedience of the law and 
this is to be seriously reviewed. This tsi 
the second mstance of such a disobedi-j 
ence. There should be an end of all tem-i 
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rtPoral things and that end cannot be 
; achieved with soft-peddling _ with the 
‘question of the sentence. A .judge, wh^n 
"administering justice, is as much influ- 
; enced by the tides and currents of human 
. emotions and passions _ as other human 
. beings, but yet he is enjoined by the la.w 
to restrain and control them, else he will 
, not be qualified to try a _ criminal case; 
but, at the same time, he is not expected 
■ to act ostrich-like and close his eyes to 
deliberate disregard or defiance of the law 
, of the land. Judicial detachment is ^ a 
virtue, but not judicial passivity, liie 
respondent is not a citizen of India. He 
is a Portuguese national and thus a 
"foreigner” within the meaning of Sec- 
tion 2(a) (iii) of the Foreigners Act. As 
.a foreigner, he has no right to remain in 
this territory. It is true that he was bom 
srid brou^ii up in Goa, but after this ter- 
ritory became part of India, he got an 
■option to become a citizen of India but 
he chose to retain his Portuguese 
aiationality. The law requiring a foreigner 
to leave India is not an unjust law so 
that it could be disobeyed by men of con- 
science on ethical grounds. One of the 
■earliest examples of disobedience of an 
unjust law’ is contained in Sophocles’ 
tragedy 'Antigone’. In this Greek play, 
Creon, a King, proclaims that no one 
may bury the corpse of Polynices, a war- 
rior who died attacking the city-state of 
Thebes. But, according to Greek reli- 
^ gion, an absolute duty lay on the family 
1 ■of a dead man to see that his body recelv- 
•ed burial rites, as without them he might 
be prejudiced in the next world. Anti- 
gone. a sister of the dead man, deliberate- 
ly disobeys the King’s law, so that she 
may obey the divine law. It is not the 
case of the respondent that he is dis- 
regarding the order of the Lt, Governor 
requiring him to leave India so that he 
may obey the divine law. Far from it. The 
■other priests in this territory similarly 
situated opted for Citizenship of India 
and they have not been disregarding or 
<iisobeying the laws of the land. The 
traditions of Christianity, both Catholic 
and Reformed on which Christian culture 
is based, place due stress on obedience to 
the laws of the land. They respect the 
established order. If the respondent had 
really "love for justice” and further 
wished to observe "Order and discipline” 
he should have complied with the order 
requiring him to leave India, but instead 
of doing so he has wilfully disregarded it. 
I have a feeling that he is deliberately 
disobeying the law of the land at the 
instance of a certain section of the people 
w'ho seem to be misleading him. They 
seem to be pulling strings behind the 
screen. There is nothing ethical about his 
.stand in wilfully disregarding the order 
passed by the Lt. Governor requiring him 
to leave India. His parrot-like 'perform- 
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ance’ that Portugal is a de jure sovereign 
of this territory gives us some insight into 
his mind. This does not advance his cause 
nor of others. As a foreigner living here 
he has no right to question the territorial 
integrity of this country. He has prayed 
for blessings of "Our Lord Jesus Christ” 
to "overcome human frailties”, but I wish 
he had done so for a better cause. Politi- 
cal robe does not befit a priest. 

■ 7. 'The sentence imposed by the learn- 
ed Magistrate is unduly lenient and mani- 
festly inadequate. This is also the conten- 
tion of the learned Government Pleader. 
A sufficiently deterrent sentence there- 
fore is called for in the ends of justice. 
Crime is contagious. As stated in 'Raghu- 
nath Naik v, Mrs.. Tereanha Pacheco 
Faria’, AIR 1967 Goa 95, the object of 
punishment is prevention of crime and 
every punishment is intended to have a 
double effect, namely, to prevent the per- 
son who has committed a crime from re- 
peating the act and also to prevent others 
from committing similar crimes. The 
law is no respecter of persons, be the.y 
rich or poor, priests or peasants; In the 
view taken by me of this case, the con- 
viction of the respondent is maintained 
but the sentence under Section 14 of the 
Foreigners Act is enhanced to 12 months 
simple imprisonment and a fine of 
Rs. 1000/- or, in default of payment, addi- 
tional simple imprisonment for 6 months. 
The maximum sentence under Section 14 
is 5 years and also fine. 

8. It is a matter of common know- 
ledge that if such wilful disregard of the 
law had taken place during the Portu- 
guese regime the respondent would have 
received a very heavy sentence, but ever.y 
system of law has its owm good or bad 
points. The respondent’s case is not con- 
cluded by this judgment. If he is aggriev- 
ed by the conviction and the sentence 
now imposed he has the Supreme Court 
to which he can resort and, for this pur- 
pose, he is not \vithout constitutional 
remedies. Speaking for myself, it would 
be a matter of comfort to me that if I 
have erred in enhancing the sentence, 
my error would be rectified by the 
Supreme Court. Let me, meanwhile, dis- 
charge m.y duty as I see it. Order accord- 
ingly. 

Order accordingly. 
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Gulabbhai v. Collector, 

(A) Evidence Act (1872), S. 115 — 
Civil P. C. (1908); S. 11 — Doctrine of 
approbate and reprobate and principle of 
constructive res judicata — Applicable to 
writ proceedings. 

In a previous writ petition under Arti- 
cle 32 before the Supreme Court, the 
case of the petitioner was that he had 
purchased at auction the whole village R 
for cultivation under a sale deed which 
clearly stated that a small area of land 
had already been sold to another. The 
Supreme Court held that the village R 
fell within the inclusive part of the defi- 
nition of 'an estate’ under Art. 31-A(2)(a) 
(iii) of the Constitution and therefore the 
validity of the Daman Regulation of 19S2 
was protected from challenge under Arti- 
cles 14, 19 and 31 of the Constitution. In 
a subsequent writ petition before the 
High Court, between the same parties 
the petitioner’s contention was that he 
was not the holder of the whole village R 
and as such was not a proprietor as de- 
fined in S. 2(h) of the Regulation. 

Held (i) that the doctrine of approbate 
and reprobate which is a species of estop- 
pel applied to the conduct of the peti- 
tioner and he should not be permitted to 
depart from the unequivocal stand taken 
by him in the Supreme Court and con- 
tend that he is not the proprietor of the 
whole village. AIR 1933 P.C. 167, Rel. on. 

(Para 3) 

(ii) that apart from the doctrine of ap- 
probate and reprobate the principle of 
constructive res judicata would also apply. 
The petitoner might and ought to have 
raised the plea before the Supreme Court 
but having failed to do so he could not be 
permitted to raise the plea again. AIR 
1965 S.C. 1150, Applied. (Para 3) 

(B) Tenancy Laws — Daman (Aboli- 
tion of Proprietorship of Villages) Regu- 
lation (1962), Pre, Ss. 2(h), 3, 10(2) pro- 
viso & 12 — Reading these provisions 
prior to Amendment of 1968 a proprietor 
of a part of village was covered by defini- 
tion of proprietor in S. 2(h). 

The scheme of the Regulation prior to 
Sts Amendment in' 1968 as appears from 
Preamble, Ss. 2(h), 3, 10(2) Proviso and 12 
shows that a proprietor of a part of ul- 
lage is covered by the definition of 'pro- 
prietor’ in S. 2(h). It is possible to take 
the view that when the Regulation 
speaks of a village as a unit, it also in- 
cludes a part thereof. The principle that 
the greater includes the less can be ap- 
plied to the Regulation, particularly when 
it does not say in express terms that a 
village will not include a part thereof. 
(1954) 1 All. E. R. 408, Rel. on. (Para 4) 

The Regulation is a piece of beneficent 
legislation and is to be liberally construed 
so as to advance its .objects and suppress 
the mischief aimed at by the law-making 
'■authority. A literal construction has only 
a priraa facie preference. (Para 4) 
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(C) Civil P. C. (1908), Pre. — Inter- 
pretation of statutes — Statement of ob- 
jects and reasons — Can be properly 
looked into for limited purpose of ascer- 
taining the circumstances prevailing at 
the time of enactment of Act. (Para 5> 

(D) Tenancy Laws — Daman (Aboli- 

tion of Proprietorship of Villages) Regu- 
lation (1962), S. 2 (d) — Definition of 
village as inserted by Daman (Abolition 
of Proprietorship of Villages) Regulation 
(Amendment) Act (1968) — S. 2(d) is not 
ultra vires the State Legislature and is 
constitutionally valid — Its validity can- 
not be challenged under Arts. 14, 19(l)(f) 
and 31 as , it is protected hy Art. 31-A of 
the Constitution. (Constitution of India, 
Arts. 31-A, 245, Sch. 7, List K, Entry 18) 
— (Government of Union Territories Act 
(1963), S. 18). , 

■ S.- 2(d) of the Regulation defining 'vil- 
lage’ as including a part of village, is not 
ultra vires the legislative competence of 
the State legislature in view of Sch.' ‘7, 
List II, Entry 18 of the Constitution read 
with S. 18 of the Government of Union 
Territories Act, 1963. (Conceded). 

(Para 7) 

The Regulation of 1962 is no doubt 
protected by Art. 31-A. The Amendment 
Act of 1968 was enacted to further the 
object of the Regulation and cannot be 
considered in isolation. The amendments 
brought about by the Act are for carrying 
out the agrarian reforms contemplated 
by the Regulation, as would be clear 
from its tenor and intendment. The omis- 
sion to mention that it was enacted to 
carry out agrarian reforms is not deci- 
sive. The law is well settled that the 
Legislature has power in proper cases to 
pass even retrospective legislation. AIR 
1959 S.C. 475, Rel. on. , The Legislature 
can legislate prospectively and retrospec- 
tively unless there is a constitutional bar. 
The Act conforms to the pattern followed 
in other parts of India for gi-ving effect to 
agrarian reforms, and the argument 
against its validity on the groimd that 
Section 2(d) is a colourable piece of legis- 
lation must fail. The Act including this 
section is protected by Article 31-A. This 
section is not a fraud on the Constitution, 
Far from it, the Act does not attempt in- 
directly what it cannot do directly. The 
retrospective effect given to the word 
"village” by Section 2(d) is not invalid. 

If the Regulation has the protection of 
Article 31-A when it applies to a proprie- 
tor of a whole village, with equal force, 
the Act including S. 2(d) will also have 
the same protection when it applies to a 
part of a village. AIR 1955 S.C. 41, Ref. 
to. (Para 7> 

(E) Tenancy Laws — Daman (Aboli- 
tion of Proprietorship of Villages) Regu- 
lation (1962), Ss. 4(b) and 12-A — Grass 
or pasture land of proprietor — Vesting 
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of, in Central Government — Classifica- 
tion of such lands has to he made under 
authority of law — Under S. 12-A Mam- 
latdar and Collector have to make a quasi- 
judicial inquiry after following rules of 
natural justice — Classification of grass 
lands on basis of executive inquiry made 
behind back of proprietor violates Art. 
31(1) of the Constitution and principles of 
( natural justice ■ — Writ of Mandamus 
'■ issued directing authorities to make fresh 
inquiry according to law — (Constitution 
of India, Arts. 31(1) and 226) — (Words 
and Phrases — Grass or pasture lands). 

Section 4(b) of the Regulation, does not 
permit a proprietor to retain pasture, or 
grasslands. He could retain lands under 
his personal cultivation, not being pas- 
ture or grassland. "Land for pasture” has 
the protection of Art. 31-A{2) (a)(iii) of 
the Constitution. The inclusive definition 
of "estate” takes in this category of land 
expressly but there is no reference .in 
terms to "land for grass” in this provi- 
sion. In the absence of any definition of 
'pasture or grasslands’ in the Act these 
words are to be understood in their ordi- 
nary sense. The dictionary meaning of 
grasslands is 'pasture or grazing land’ and 
pasture land is a piece of land covered 
with grass. (Para 8) 

The law is well settled that even in 
an administrative inquiry, where the 
rights of persons are affected resulting in 
serious consequences the principles of 
natural justice are to be observed and 
that no decision can be given against a 
party without giving him reasonable 
hearing. AIR 1967 Goa 102 (112) & AIR 
1969 NSC 108, Rel. on. (Para 8) 

The Regulation and the Rules made 
thereunder do not provide for an inquiry 
on the lines of Section 12-A of the 
Amending Act, which contemplates a 
quasi-judicial inquiry. 

Classification of grasslands has to be 
by an. authority of law before these lands 
could vest in the Central Government. 
Art. 31(1) of the Constitution makes this 
position clear. A party cannot be depriv- 
ed of these lands on the basis of an exe- 
cutive inquiry. The Mamlatdar and the 
Collector are not constituted under the 
Regulation as the final authorities to 
decide whether particular lands are really 
grasslands or pasture lands. Whether they 
are so is primarily a question of fact. The 
view taken by the authorities that they 
are grasslands on the basis of an execu- 
tive inquiry viz., survey inquiry, without 
conforming to the principles of natural 
justice and also in contravention of Arti- 
> cle 31(1) of the Constitution, has not the 
'' support of law. It is not binding on the 
petitioner. This question now has to be 
decided by the Mamlatdar and the Col- 
lector according to law. (Para 8) 

(F) Tenancy Laws — Daman (Aboli- 
tion of Proprietorship of Villages) Regu- 


lation (1962), S. 12F — Section though 
excludes jurisidiction of Civil Court does 
not bar writ jurisdiction of High Court. 

Section 12-F does not bar the writ juris-, 
diction of, the High, .Court, but as far- as 
other civil courts are concerned they will 
have no jurisdiction if the question under 
Consideration is by or under the Regula- 
tion required, to be settled, decided or 
dealt with by the Mamlatdar or the Col- 
lector. The writ jurisdiction of the High 
Court is also to be exercised according to 
well-settled principles. (Para 8) 

(G) Evidence Act (1872), Ss. 31 and 115 
■ — Estoppel by admission — Admission in 
writ petition before Supreme Court that 
certain lands in possession of petitioner 
were pasture lands and that they were 
used by him for grazing his cattle — It 
is not open to petitioner in subsequent 
writ petition before High Court to turn 
round and say that admission is hot cor- 
rect — He has to abide by that admission. 

(Para 8) 

(H) Constitution of India, Arts. 31-A 
(2)(a)(iii), 14, 19 and 31 — 'Pasture lands’ 
— Included in definition of estate under 
Art. 31-A (2)(a)(iii) irrespective of whe- 
ther they are privately owned or are 
public pasture lands — Their taking over 
by Government cannot be questioned on 
ground of violation of Arts. 14, 19 and 
31 in view of protection under Art. 31-A. 

(Para 8) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 168 (V 56) = 

1969-1 SCJ 290, Ramanlal v. State 
of Gujarat 0 

(1969) AIR 1969 NSC 108 (V 56) = 

Writ Petns. Nos, 173 to 175 of 
1967, D/- 29-4-1969, A. K. Krai- 
pak v. Union of India 8 

(1968) AIR 1968 SC 394 (V 55) = 

1968-1 SCR 561, Dy. Conunr., 
Kamrup v. Durganath T 

(1967) AIR 1967 SC 1110 (V 54) = 

1967-1 SCR 602, Gulabbhai Val- 
labhbhai Desai v. Union of India 3. 9 
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(1965) AIR 1965 SC 1017 (V 52) = 
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R. J. Joshi and B. S. Ramani, for Peti- 
tioners (in both Appeals); S. K. Bhabha 
and S. Tamba, for Respondents (in both 
Appeals). 

ORDER: — The following questions arise 
for consideration in petition No. 11 of 
1967 filed on behalf of the petitioner — 
Gulabbhai Vallabhbhai Desai — under 
Article 226 of the Constitution; — (1) whe- 
ther the petitioner is the proprietor of 
the village 'Regunwada’, within the 
meaning of Section 2(h) of the Daman 
(Abolition of Proprietorship of Villages) 
Regulation, 1962; (2) if the petitioner is 
not the proprietor as defined under the 
said Section 2(h), whether the Daman 
(Abolition of Proprietorship of Villages) 
Regulation (Amendment) Act, 1968, in so 
far as it retrospectively defines the word 
"village” in Section 2(d) as including a 
part of a village, is invalid. Article 31-A 
of the Constitution being inapplicable; 
(3) if the petitioner is the proprietor, as 
defined under the said Section 2(h), whe- 
ther the 90 acres of the land classified as 
the grassland and the 20 acres of the land 
classified as the pasture land, on behalf 
of the respondents, are really the grass 
and pasture lands as understood under 
the Regulation; (4) whether the view 
taken by the Respondents 1 and 2 that 
they are the grass and pasture lands is 
in violation of the principles of natural 
justice; and (5) whether the proposed 
action of taking over the said lands is in 
violation of Article 14 of the Constitution, 
as similar action is not contemplated by 


these respondents against other persoiis 
similarly situated. Some of these ques- 
tions also arise in petition No. 39 of 1967 
filed on behalf of the petitioners Sunder- 
laU Uttamchand and four others, under 
Article 226 of the Constitution. They re- 
late to the lands other than the grass and 
pasture lands. It would be convenient t& 
deal first with the , case set out by the- 
parties in petition No. 11 of 1967. The 
case of the petitioners Sunderlall Uttam- 
chand and 4 others will not take long to- 
dispose of in the light of the conclusions 
reached in this petition. 

2. The scheme of the Daman (Aboli- 
tion of Proprietorship of Villages) Regu- 
lation, 1962, may be broadly explained 
before considering the questions formu- 
lated in their order, (hereinafter referred 
to as 'the Regulation’). The Regulation 
was promulgated by the President of 
India under Article 240 of the Constitu- 
tion, and it came into force on the 13th of 
July, 1962. This is "the appointed date” 
within the meaning of Section 2(b) of the 
Regulation. Section 2(d) defines the words 
"to cultivate personally”, as meaning to- 
cultivate on one’s own account — (i) by 
one’s own labour, or (ii) by the labour of 
any member of one’s family, or (iii) by 
servant on wages payable in cash or kind 
but not in crop share or by hired labour 
under one’s personal supervision or the 
personal supervision of any member of > 
one’s family. The explanation to this 
section is not relevant for the present 
purpose. "Cultivation” under Section 2(e)> 
means the use of lands for the purpose of 
agriculture or horticulture. Section 2(f) 
defines "cultivating tenant” to niean a 
person who cultivates personally any land, 
belonging to another under an agreement, 
express or implied, and pays rent there- 
for in cash or kind or delivers a share of 
the produce. "Land” under Section 2(d)' 
means every class or category of land 
and includes — (i) benefits to arise out of 
such land, and (ii) things attached to- 
earth or permanently fixed to anything, 
attached to earth. "Proprietor”, under 
Section 2(h), means a person who holds 
any village or villages granted to him or 
any of his predecessors-in-interest by the 
former Portuguese Government by way 
of gift, sale or otherwise and includes his- 
co-sharers. 

Section 3 provides for abolition of pro- 
prietary rights on and from the appointed' 
date; it says that notwithstanding any- 
thing contained in any contract, grant, 
or other document or in any law for the- N 
time being in force, on and from the ap- J 
pointed date; Clause (i) all rights, title- 
and interest of every proprietor in or in- 
respect of all lands in his village or vil- 
lages shall be deemed to have been extin- 
guished; Clause (ii) all such rights, title- 
and interest shall stand transferred to> 
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and vest in the Central Government free 
from all encumbrances etc. Clause (iii) 
is not relevant for the present purpose. 
Section 4 states that notwithstanding 
anything contained in Section 3, a pro- 
prietor shall, subject to the provisions of 
Sections 6 to 8, be entitled to retain with 
effect from the appointed date — (a) 
homesteads, buildings and structures to- 
gether with lands appurtenant thereto in 
the occupation of the proprietor; and (b) 
lands tmder the personal cultivation of 
the proprietor, not being pasture or grass 
lands. This section is an exception to the 
vesting provision in Section 3. Sub-sec- 
tion (1) of Section 5 enables the Collector 
to take charge of all lands and of all 
rights, title and interest therein of a pro- 
prietor vested in the Government under 
Section 3, and for this purpose, the Col- 
lector or any officer authorized by him 
may take such steps or use such force as 
may be necessary. Sub-section (2) pro- 
vides that nothing in sub-section (1) shall 
be deemed to authorize the Collector to 
take possession of any land, or of any 
right of proprietor which may be retain- 
ed by him under Section 4. This sub- 
section is a check on the exercise of arbi- 
trary power by the Collector. Section 6 
refers to liability of lands for payment 
of land revenue from the appointed date. 
Section 7 provides for restoration of pos- 
session of any land from which any culti- 
vating tenant had been evicted after the 
dates mentioned therein. Section 8 deals 
with the rights of proprietors and culti- 
vating tenants to hold lands as occupants. 
Sections 9 to 11 provide for the extent of 
compensation to the proprietors, method 
of payment of compensation and pay- 
ment of compensation. Sections 12 to 14 
are ancillary provisions. Section 15 em- 
powers the Administrator to make rules 
to carry out the purposes of the Regula- 
tion. This, in substance, is the scheme of 
the Regulation. 

3. The case of the petitioner Gulab- 
bhai Vallabhbhai Desai in the petition 
before this Court duly supported by affi- 
davits is that in order to satisfy the defi- 
nition of the expression "proprietor” 
under Section 2(h), he should be holding 
the whole village of Regunwada and not 
a part thereof and, consequently, the 
Regulation is inapplicable. The argument 
of Mr. R. J. Joshi, learned counsel for the 
petitioner, based on this part of the case 
of the petitioner, is that what was grant- 
ed to the petitioner by the former Gov- 
ernment of Portugal by way of sale in 
terms of the sale deed dated 12th Febru- 
ary. 1930, was five plots of the land in 
village Regunwada and that they did not 
include 15 acres of the land comprised 
therein belonging to the Parsee commu- 
mty of Daman and, accordingly, the peti- 
tioner is not the holder of the whole vil- 


lage of Regunwada. The case of the res- 
pondents duly supported by afndawts is- 
that these 15 acres of land had already- 
been sold to the Parsee community of- 
Daman, as will be apparent from this sale- 
deed, and that at the time of the sale to 
the petitioner, what was granted by way 
of sale was the whole village of Regun- 
wada consisting of the five plots minus- 
these 15 acres, and, therefore, the peti- 
tioner is the "proprietor” as defined. This- 
also is the contention of Mr. S. K. Bhabha,. 
learned counsel for the respondents, as- 
suming the Regulation applies to the- 
whole village and not to a part thereof. 
Mr. Bhabha also contends that it was the- 
case of the petitioner in November, 1962,. 
in the Supreme Court, in Writ Petition. 
No. 148/1960, that he was the proprietor 
of the whole village Regunwada and 
not a part thereof and, therefore, he 
should not be permitted to set up a differ- 
ent case in this Court, when the parties 
are the same. The case of the petitioner 
before the Supreme Comti as will appear 
from the above petition filed by him 
imder Article 32 of the Constitution, was 
that he had purchased at auction the- 
whole village Regunwada for Rs. 50 051/- 
in Febpaiy, 1930. The sale deed stated 
that this village was sold to him for pur- 
pose of cultivation. It contained, on the- 
date appomted under the Regulation, 
320 acres of land used for cultivation 
(180 acres cultivated by the petitioner 
personally and the remaining 140 acres 
cultivated by his tenants) and 14 acres 
covered by roads_ etc. The Supreme Court 
observed that this village sold for culti- 
vation to the petitioner, had been put to 
agricultural use, as is e-yident from the 
fact that out of the 334 acres 320 acres 
are cultivated. The remaining 14 acres 
r^resen^d roads etc. In this state off 
Supreme Court concluded, 
that this yiUage (as a whole) fell within, 
the mclusive part of the definition of an- 

ft on. (2) (a) (iii) of 

the Con^tution and, therefore, the vali- 
dity of the Regualtion is beyond challenge- 
on the ground that it is inconsistent with 
or takes away, or abridges any of the- 
conferred by Articles 14, 19 and 31 
"Gulabbhai VaUabh- 
Qn of India”, AIR 1967- 

thoi ^*-2® argued by Mr. R. J. Joshi. 

that the petitioner was not aware when 
he med the petition in the Supreme Court 
that the 15 acres of land comprised in 
this wUage belonged to the Parsee com- 
mumty. The petitioner was under the im- 
pression that this village, as a whole, be- 
longed to him and, therefore, the plea 
now taken could not be taken earlier 
before the Supreme Court. According to- 
Mr. Bhabha the petitioner knew at the- 
time of the sale in February, 1930 that 
apart_ from the 5 plots sold to him, the- 
remaining plot in this village had' al- 
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ready been sold to the Parsee community, ' 
and that this plea is an afterthought. In 
this connection Mr. Bhabha invites ' my 
attention to the notice of auction' dated 
ISth December, 1929 and the sale deed 
dated 12th February, 1930 in favour of 
the petitioner. The said notice'- refers to 
the sale of this village "either in lots or 
as a whole”. The sale deed- following this 
notice refers to the sale of 5 plots to the 
petitioner, and it also mentions that an- 
other plot in the vicinity belonged to the 
Parsee community of Daman. This village 
did not contain any other plot. This sale 
deed was within thie special knowledge of 
the petitioner. In view of these documents 
and the unequivocal stand taken by the 
petitioner in the Supreme Court that he 
had purchased this village as a whole — 
submits Mr. Bhabha — the petitioner 
should not be allowed to approbate and 
reprobate. This submission, it seems, is 
not without force. 

In this connection Mr. Bhabha cites 
“'Ambu Nair v. Kelu Nair’, AIR 1933 P.C. 
167. The facts of this case are that a suit 
on the mortgage was compromised and a 
decree dated 2nd January 1899, was pass- 
ed in accordance with the compromise. 
The mortgagors were to pay to the mort- 
gagee within three years a sum of 
Rs. 31,000/- together with a yearly rent in 
kind: in default of payment of Rs. 31,000/- 
■or of rent, the mortgagee was to be en- 
titled to obtain, by process of execution, 
possession of the property and to retain 
the same as usufructuary mortgagee, the 
mortgagors having the right to redeem in 
any year thereafter on payment of 
Rs. 31,000/- and to obtain delivery of the 
property "by taking out execution.” No 
rent was paid and in March of the follow- 
ing year possession was taken by the 
mortgagee under the decree. The mort- 
gagee remained in possession as mort- 
gagee. It was contended that the; only 
remedy of the mortgagor was by execu- 
tion of the compromise decree, and that, 
remedy was long' barred. This ■ contention 
was regarded as untenable. In the words 
of Sir George Lowndes, speaking on be- 
half of the Privy Council; — 

"On the terms of the compromise de- 
cree of 1899 they think that it was - not 
the intention of the' parties that the 
remedy by . . execution should alone be ' 
-open to the mortgagors. Seeing that it 
would, as the Courts have held, be barred 
-after three years, such a construction 
would manifestly . defeat the main -obiect 
of the compromise which -was.to leave the 
mortgagors in possession for three 
years and if after the expiry 
of that period the mortgage debt 
was not paid to allow the appellant 
to take ' possession, and_ again if and after 
he had so done to entitle the mortgagors 
to redeem. That the appellant understood 


this to be the intention is clear' from' the 
proceedings in., the suit on the simple 
mortgage, which was' based upon the right 
of redemption being still alive; the prayer 
of the plaint would on the face of it have, 
allowed both rhortgages to be paid off, on' 
a sale. It is, their Lordships think, equally 
clear that it was, upon the same under- 
standing that the respondent came in and 
paid off the decree in this suit, and that 
the appellant accepted the payment. On 
no other view of the facts could he have 
realized the decretal amount. Having 
thus, almost in terms,' offered to be re- 
deemed under the usufructuary mort- 
gage in order to get payment of the other 
mortgage debt, the appellant, their Lord- 
ships thinlc, cannot now turn round and 
say that the redemption under the usu- 
fructuary mortgage had- been barred 
nearly 17 years before he so obtained 
payment. It is a well accepted principle 
that a party cannot both approbate and 
reprobate. He cannot, to use the words 
of Honeyman, J., in Smith v. Baker, 8 
C.P. 350: 

"at the same time blow hot ana , cold. 
He cannot say at one time that the trans- 
action is valid and thereby obtain some 
advantage to which he could only be 
entitled on the footing that it is valid, and 
at another say it is void for. the, purpose 
of securing some further advantage." 

Applying the principle underlying -this 
decision I agree with Mr. Bhabha, that 
the petitioner should not be permitted to 
depart from the unequivocal stand taken 
by him in the Supreme Court on the basis 
of the above documents. Having taken , 
that stand he cannot now turn round and 
say that he is not the proprietor . of the 
whole village. I cannot h^p saying that . 
the plea now taken is not .fair to this 
Court. It has the -attraction, of. legal inge- 
nuity but _ not the support , of true facts. 
The pleadings are not to be d.eliberately 
inconsistent, relying on the theory that 
the end n'ustifies the means. The doctrine 
of approbate ;and reprobate is a species 
of estoppel and it applies, to the conduct 
of the petitioner in this case. It is also 
submitted by Mr. Bhabha that the princi- 
ple of constructive res, judicata would, 
also apply in' this, case, .and. in support of 
this submission, ■ he relies on 'Devilal v. 
Sales Tax .Officer’, AIR 1965 S.C. , 1150 . 
(1152). Gaiendragadkar C. J., speaking on 
behalf . of the Supreme Court, .observed: — 

"The general principle underlying the 
doctrine of res .iudicata. is ultimately 
based on consideration of public policy, 
On'e important consideration of public 
policy is that the decisions 'pronoimced by 
Courts of competent jurisdiction should ' 
be final, unless they are ' modified or re- 
versed by appellate authorities; and the 
other principle is that no one should be 
made to face the same kind of litigation 
Vice over, because such a process would 
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"In the circunastances, I hereby serve 
you with six calendar months’ notice of 
determination of the above mentioned 
agreement to he computed from the 1st 
day of October, 1955, and if you do not 
convey your acceptance of the above said 
charges and take steps to execute a tri- 
partite agreement on the standard ^ form 
I within one month, then on the expiry of 
^ the notice period the said sidings shall be 
cut off and dismantled which please note 
and acknowledge.” 

This para 5 of the letter Ex. 21 makes it 
quite clear that this plaintifi was given 
an option to accept the revised charges 
otherwise, after the expiry of the period 
of the notice, the sidings shall be cut off 
and dismantled. This was six months’ 
notice given as per the old agreement. It 
is thus evident that by that notice he was 
not asked to pay the revised charges from 
5-11-1951 as has been done in the other 
suit. 

21. Ex. 22 is another important docu- 
ment which is material for our purposes 
in this appeal. It is a letter written by 
the Divisional Railway Superintendent, 
Baroda, dated 24-1-1957, to the plaintiff. 
It has been specifically mentioned therein 
that these revised charges will have effect 
from 3rd September, 1955, the date of the 
General Manager’s letter quoted above. 
The letter quoted is the letter, dated 3rd 
September, 1955, Ex. 21. It is thus abun- 
V dantly clear that by this letter it was 
•’ made clear that the plaintifi had to pay 
the revised charges from 3rd September, 
1955. It is further mentioned therein: — 

"As the charges at the old rate have 
been paid by you for the period ending 
30-9-1956, due credit for them will be 
given to you in the revised biU. for the 
various charges indicated above which 
vdll be furnished to you on your approval 
of these revised charges.” 

Copies of the standard form of agreement 
were also sent along with this letter. Two 
copies duly signed were to be sent to the 
Railway in token of approval. It is signi- 
ficant to note that the plaintiff was also 
asked to pay Rs. 75/- to meet with the 
stamping charges. It was also recited in 
para 7 of this letter that in case those 
instructions were not complied with, with- 
in 15 days. Permanent Way Inspector, 
Petlad was ordered to disconnect the sid- 
ing on the expiry of the period. Ex 23 
was a reminder, dated 21^ February, 
1957, stating that no extension of time 
limit can be allowed. The plaintiff was 
again asked to signify its approval or face 
the disconnection of the siding from 
‘ 1-3-1957. The plaintiff ultimately signified 
its approval and duly signed the copies 
of the standard form of agreement and 
sent them along with the stamping fees 
of Rs. 75/- by its letter Ex 24, dated 25th 
February, 1957. It is, therefore, evident 
that the plaintiff accepted this offer made 
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by the Railway and signed the agreement 
on 25th Febniary, 1957 and sent the 
copies duly signed to the Railway autho- 
rities as instructed. It is, therefore, evi- 
dent that a valid agreement came into 
force on that day. That agreement is 
Ex 34. In that agreement, there is a 
clause 13 which runs ag unden — 

"Notwithstanding anything herein or 
in the said conditions contained this 
agreement is entered into on the express 
understanding that either pai^ hereto 
shall be at libe^ to terminate this 
agreement by giving to the either of 
them at any time six calendar months’ 
previous notice in writing of their inten- 
tion so to do without assigning any reason 
therefor and giving of such notice by the 
Administration shall not entitle the 
licensee to any claim for compensation 
for or by way of damages by reason of 
the termination of this agreement. On 
the expiry of such notice, it shall be law- 
ful for the Administration to remove the 

permanent- way materials ” 

It is thus evident that if the Railway 
Administration felt that it had committed 
some mistake in not demanding the revis- 
ed rates from 5th November, 1951, as was 
done in the case of other plaintiff who 
was given siding facilities and uniform 
policy was thereby not pursue^ the 
course open to the Railway Administra- 
tion was to give such a notice terminat- 
ing this agreement and give an alterna- 
tive offer to the plaintiff that if it wants 
to continue to have the facility of assist- 
ed railway siding, it should pay the revis- 
ed rates from 5-11-1951 or it may decide 
not to have this facility and the facility 
will be eventually withdrawn. That is not 
the course that has been followed by the 
Railway Administration. What the Rail- 
way authority did was that it had given 
a notice Ex 26, dated 22-1-1958, stating 
that the revised charges advised to the 
plaintiff, vide letter, dated 3-9-1955 Ex. 
21, had come into vogue from 5-11-1951, 
the date of integration of Ex. B.B. & C.I. 
Railway into the Western Railway and, 
there being a xmiformity applied in aU 
the cases including the facility allowed 
to the plaintiff, it was not possible to 
make an exception in this case. As such 
the^ plaintiff was requested to pay the 
revised charges with retrospective effect, 
i.e., from 5-11-1951. The plaintiff was 
accordingly given a revised bill. It is 
significant to note that in para 2, it has 
been specifically mentioned that the 
plaintiff had conveyed its approval to the 
railway terms and conditions by its letter 
dated 25-2-1957.^ It is further recited 
therein that this railway is ready to 
continue the facility, provided the plain- 
tiff agrees to the payment of arrears 
indicated in para 1. By para 3, it v/as 
mentioned that a substitution be made in 
previous letter, dated 24-1-1957, le. 
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charses wiU have effect from 5-11-1951, 
Le., the date of integration of Exs-B.B. & 
C.I. Railway into the Western Railway. 
This letter also does indicate that the 
plaintiff had already accepted the offer 
made by its letter, dated 25-2-1957 and 
that was as per the terms and conditions 
suggested in the letter of the Railway, 
dated 24-1-1957. It was only after some- 
time, that this letter was written by tlie. 
Railway asking the plaintiff to signify its 
approval to pay the revised rates from 
5th November, 1951. This letter was 
written after a valid agreement had come 
into force between the parties. The plain- 
tiff paid this amount under protest, stat- 
ing clearly that the defendants were not 
entitled to make such demands and were 
not entitled to recover it legally. _ It ife, 
therefore, evident that the plaintiff paid 
this amoimt under compulsion. _ If tlie 
plaintiff did - not pay, the plaintiff would 
have lost the facility of siding, to which 
it was entitled as per agreement Eic. 34 
till that agreement was terminated by 
giving a legal notice as contemplated by 
clause 13 of the Agreement. That having 
been not done, it could be said without 
any doubt that the amoimt was not legally 
payable and the plaintiff was required to 
pay it imder compulsion and the defen- 
dants were not in a position to show that 
they had a right to recover this amount 
from the plaintiff under law. It is, there- 
fore, evident that so far as this appeal is 
concerned, tiie plaintiff is entitled to re- 
payment of this amount. The learned 
Extra Assistant Judge had committed a 
mistake in regard to this case as probably, 
he disposed of both the appeals together 
by a common judgment and did not 
notice this difference in the facts of the 
two cases. 

22. The learned Exte Assistant Judge 
has referred to the decision in the case of 
Hardie and Lane Ltd. v. Chilton, (1928) 
2 K. B. D. 306. Scrutton Lord Justice, in 
his judgment at pages 313 and 314, made 
the following observations which are 
relevant for our purposes; — 

"If a trader may withdraw his custom 
without breaking any law, he may with 
equal legality express his intention of 
withdrawing it unless his wishes are met, 
subject always to the condition that the 
purpose of the threat is to forward his 
trade interests and not wilfully and ultra- 
neously to injure the trade of another.” 
And he refers to certain authorities. Lord 
Dunedin in the same case says, 1925 A. C. 
700 at p. 730:— 

'Expressing the matter in rny own 
words, I would say that a threat is a nre- 
intimation of proposed action of some 
sort. That action rnust be either per se 
a legal action or an illegal, Le., a tortious 
action. If the threat used to effect some 
purpose is of the first kind, it gives no 


ground for legal proceeding; if of the 
second, it falls within the description of 
illegal means, and the right to sue of the 
person injured is established.’ 

If we judge the facts of these two cases 
from the aforesaid test, we find that so 
far as the facts of Appeal No. 452 of 1961 
are concerned, the case would fall -within 
the first category. No doubt, a threat was ^ 
given by a letter, dated 21st Jtme, 1957 / 
that in case the plaintiff is not agreeable 
to the payment of re-vised rates from 5- 
11-1951, agreement would be terminated 
after the expiry of -the period of the 
notice. The Railway authority had under 
the old agreement such power to termi- 
nate the agreement after gi-ving a requi- 
site six months’ notice without assigning 
any reasons. No doubt, a threat was used 
to effect some purpose. But it was the 
piurpose of the first kind. It was a la-wful 
act. The plaintiff of that case, therefore, 
has no ground for a legil proceeding and 
the plaintiff is not entitled to repayment 
of the amount paid. 

23. So far as the facts of appeal No. 
463 of 1961 are concerned, the case falls 
under the second category. At the tune 
when the notice, dated 3-9-1955 was 
given, it was not stated that the plaindff 
has to pay the revised rates from 5-11- 
1951 and in case he is not agreeable to 
those terms and conditions, the agreement 
-will be terminated after the expiry of tne 
period of notice. Even in the letter, dated 
21st April, 1957, the plaintiff was asked 
to pay the re-vised rates from 3-9-1955. In 
case it was not agreeable to it, the agree- 
ment was to be terminated after the 
expiry of the period of notice. The plain- 
tiff ultimately agreed to those terms and 
conditions and duly signed -the copies of 
the standard form and sent them on 25- 
2-1957 and sent -the stamping charges also 
as demanded. It means that a new agree- 
ment came into force between -the parties. 

No doubt, that agreement, "the Rail-way 
could have terminated by gi-ving a notice 
of six months’ as required by clause 13 
of -that agreement. No such notice V7as 
given. The plaintiff had sho-wn its appro- 
val That fact has been also acknowledged 
in the letter Ex. 26, dated 22-1-1958 by 
the Railway. The Railway had, therefore, 
no authority in law to make such a 
demand of pa-yment of -the re-vised rates 
from 5-11-1951 and in the event of the 
plaintiff’s failure to do so, to wdthdraw 
the fadlity of railway siding. That action 
of the rail-way was illegaL The Raff-way 
could have resorted to the action contem- 
plated by clause 13. That having been not "v 
don^ it is dear -that this amoimt was 
received by the Railway by illegal means. 
The plaintiff had paid -that amount under 
compulsion. The defendants have not 
been able to show that the-y had a right 
to recover it from the plaintiff in law. It 
is, therefore, evident that the plaintiff in 
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that appeal 5s entitled to lepayment ol 
that amount. 

24. At pages 317 and 318 in tiie afore- 
said judgment, the relevant ohservations 
have been made: — 

"(1) "Where the money is not leg^y 
due VTXthout an agreement, _ but is due 
tinder s^eemeiit obtsinen by uie 
threat to do an act which may be law- 
fully done, if the agreement is not made, 
both the agreement and the threat are 
lawful: the direction would make them 
unlawfiiL If the agresnent is unlawful, 
or the threat inducing it is to do an tm- 
lawful act, the case would be ditierent. 
In the present case it was unlawful to 
put a member who broke the rules on 
the stop list; it was lawful to say one was 
going to do it; it was lawful or not unlaw- 
ful, to agree not to exerdse the legal 
right to put a man who broke the rules 
on the stop list, if a more lenient alterna- 
tive in the shape of a payment of monry 
was exercised; (2) which is a minor ^orm 
of the same point, in my opinion, the 
direction is wrong i£ it assumes that to 
threaten to do what you have a l^al right 
to do can ever be a ground for obt aini ng 
back money alleged to be _ paid imder 
duress. A man lawfully dmms a lien on 
property of which you are in mgent need; 
because of your urgent necessity you pay, 
the necessity disturbing your power of 
judgment Is it suggested you can recover 
the money hack? To do so, you must 
prove the lien unlawful." 

Pvelying upon these observations, the 
learnt Extra Assistant Judge has dispos- 
ed of these two appeals. But as said above, 
he missed one important fact so far as 
second appeal Ko, 463 of 1961 is concern- 
ed. That was probably tire re^on why he 
came to an erroneous decision in that 
appeal, though he had made a correct 
statement of law. The resirlt is that the 
appeal in Second Appeal 2\o. 463 ox 1961 
succeeds. The appeti in Second Appeal 
Ko. 452 of 1961 fails. 

25. Second Appeal Ko. 463 of 1961 is 
allowed. The decree passed in Civil Ap- 
peal Ko. 232 of 1960 is reversed and the 
decree passed hy the trial Court in Civil 
Suit Ko, 213 of 1959 is r^tored. The res- 
pondents-defendants are ordered to bear 
the costs of the appellant in this second 
appeal as well as in the District Court 
Civil Appeal Ko. 232 of 1960. Second Ap- 
peal Ko. 452 of 1961 is dismissed with 
costs. 

; Order accordingly. 
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CMtranjan Manilal Sh a h, Applicant v. 
Mane Pa'^ Collector of Ahmedabad and 
others. Opponents, 

SpL Civil Appln. Ko. 1061 of 1963, D/- 
11-12-1968. 

Imported Foodgrams (Prohibition of 
Unauthorised Sale) Order (1958), CIs. 2Ca) 
and 3 — Petitioner authorised dealer 
under Cl. 2(a) — Authorisation cancelled 
on ground of misconduct of petitioner — 
Contiactual power of termination of 
authorisation not exercised — Cancella- 
tion order is penal and can be passed only 
in accordance with principles of nztnraL 
justice — "iVrit petition filed sgainst can- 
cellation order — Petition clearly compe- 
tent — Ko statutory rule or standing 
order available reqtuiring elaborate in- 
quiry by recording evidence — Petitioner 
not demanding copies of statements of 
witnesses recorded at preliminary in- 
quiry — Gist of sucb statements however 
given in show cause notice — Ko attempt 
made by petitioner to rebut materials 
sought to be relied upon against him — 
Petitioner heard in appeal against can- 
cellation order — Principles of natural 
justice are satisfied in sucb a case — TTrit 
petition hence not maintainable — (Essen- 
tial Commodities Act (1255), S. 3)-— (Con- 
stitution of India, Art, 226 — Grounds of 
Certiorari). 

"Where the petitioner is an authorised 
dealer under CL 2(a) of the Imported 
Foodgrains (Prohmition of "Dhauthorised 
Sale) Order and the authorisation is can- 
celled on ground of misconduct of the 
petitioner and not in exercise of the con- 
tractual power of termination of the 
authorisation, the cancellation order is 
penal and it can be passed only in accord- 
ance with the principles of natural justice. 
A writ petition filed against such a can- 
cellation order is dearly cximpetent. Y/ben 
no statutory rule or standing order Is 
available requiring an elaborate enquiry 
by recording evidence and the petitioner 
does not demand copies of the statements 
of witnesses recorded at the preliminary 
enquiry but a gist of those statements 
had been given in the show cause notice 
and no attempt is made hy the petitioner 
to rehut tire materials sought to be relied 
upon against him and he is heard in 
appeal against the canc^ellation order, the 
puindples of natural justice are satisfied 
in such a case. Hence the writ petition 
is not maintainable. (Paras 4 and 6) 

The authorisation issued to the peti- 
tioner has its source in the statutory Im- 
ported Foodgrains (Prohibition of un- 
authorised Sale) Order. This authorisation 
is not a mere contractual one but it 
enures for the purpose of that Order. 

ELl/EL![/C12l/69/JRM/r 
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Once this authorisation Is cancelled, the 
petitioner’s fundamental right to trade In 
imported foodgrains •wUl come to an end 
and he will be hit by the prohibition 
under Cl. 3 of that Order. When the can- 
cellation of the authorisation is not in 
exercise of the contractual power of ter- 
mination but is imder the disciplinary 
jurisdiction on ground of misconduct of 
the petitioner, the cancellation order is a 
penal one. If the rule of law is to prevail, 
it is implicit that the State Executive 
cannot act in such matters arbitrarily or 
on mere humour or caprice. Such a penal 
order can only be passed in accordance 
with the principles of natural justice. In 
the matter of licence and allotment of 
quota in pursuance of executive schemes 
imder the relevant control legislation, the 
orders of the authorities are subject to 
judicial review when those orders result 
in serious consequences. Those authorities 
must act judicially in deciding such seri- 
ous questions affecting the rights of the 
persons concerned. such a cancel- 

lation order is challenged by a writ peti- 
tion, it caimot be said that the petitioner 
is enforcing contractual rights. Such a 
petition is thus clearly competent. 

(Para 4), 

Further, In such cases, a refusal to 
record oral evidence will not necessarily 
mean a contravention of the principles of 
natural justice. In the absence of relevant 
statutory rules all that is necessary Is 
that the person must be given an oppor- 
tunity to be heard and no material should 
be used against him unless he is given an 
opportunity to explain or controvert that 
material. Therefore, when there are no 
statutory rules or standing orders requir- 
ing any elaborate oral inquiry by record- 
ing evidence and the petitioner does not 
demand copies of the statements of wit- 
nesses recorded at the preliminary 
enquiry but a gist of those statements had 
been ^ven to him in the show cause 
notice and no attempt is made by him to 
rebut the materials sought to be relied 
upon against him and he is heard in the 
appeal against the cancellation order, the 
principles of natural justice are satisfied 
in such a case. If he does not demand any 
copies the authorities are not bound to 
supply them. In any event, when he has 
been given due opportunity to tender all 
his explanation and he had actually sub- 
mitted his reply, the cancellation order 
cannot be said to be in con- 
travention of the elementary principles of 
natural justice. Therefore, the writ peti- 
tion against such cancellation order is not 
maintainable. AIR 1967 SC 1269 & AIR 
1968 SC 718 & AIR 1967 SC 361 Distin- 
guishing AIR 1957 SC 882, Foil.; AIR 1966 
SC 334 & AIR 1968 SC 292, (1962) 3 All, 
E. R. 633 & (1958) 1 All. E. R. 322, (1964) 
3 AIL E. R. 865 & 1964 AC 40, Dist. 

CPara 6) 


^ M. Patil (Mehta J.) A.LE. 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 292 (V 55) = 

1968 Lab. I. C. 232, Dr. Bool 
Chand v. Chancellor, Kurukshetra 


University 3, 5 

(1968) AIR 1968 SC. 718 (V 55) = 

1968-2 SCR 366, Union of India v. 
Anglo Afghan Agency 4 

(1967) AIR 1967 SC 361 (V 54) = 

1967-1 SCR 739, Bharat Barrel & 

Drum Mfg. Co. v. L. K. Bose 4, 5 
a967) AIR 1967 SC 1269 (V 54) = 

1967-2 SCJ 339, State of Orissa 
V. Binapani Dei 3, 4 

(1966) AIR 1966 SC 334 (V 53)=' 
1966-1 SCR 120, Lekhraj v. Dy. 
Custodian, Bombay 3 

(1964) AIR 1964 SC 708 (V 51) =1 
1964-2 SCR 809, Keshavram 
Cotton Mills Ltd, v. Gangadhar 5 

(1964) 1964 AC. 40=1963-2 AIL 

E. R. 66, Ridge v. Baldwin' 3 

(1964) 1964-3 All. E. R. 865=1965 
C.L.J. 3 (PC), Vidyodaya Univer- 
sity of Ceylon v. SUva 3 

(1963) AIR 1963 SC 375 (V 50) =i 
1963-2 SCR 943, State of Mysore 
V. Shiv Basappa 5 

(1962) 1962-3 All. E. R. 633=1962- 
1 WLR 1411 (PC), Francis v. 
Municipal Councillors of Kuala 
Lumpur 3 

(1958) 1958-1 All. E. R. 322=1958- 


1 W.L.R. 181, Barber v. Manchester 
Regional Hospital Board ! 

(1957) AIR 1957 SC 882 (V 54)= 

1958 SCJ 142, Union of India V. 

T. R. Varma 4, 5 

(1911) 1911 A.C. 179, Board of Edu- 
cation V, Rice ' i 

V. J. Desai, for AppKcant; G. T. Nana- 
vati, Asstt. Govt. Pleader, with M. G 
Doshit, Addl, Govt, Pleader, for Oppo- 
nents. 

ORDER:— The petitioner Chitranjar 
Manilal Shah challenges in this petition 
the appellate order passed by respondent 
No. 2, Director of Civil Supplies, on 29th 
November 1963, who confirmed the ordei 
passed by the Collector on 6th August 
i963_ cancelling the fair price shop autho- 
risation of the petitioner and forfeiting 
the full amount of his deposit on the 
ground that he had illegally disposed of 
rice from the approved shop and this act 
amoimted to serious misconduct. 

2. The petitioner’s case is that the 
Gujarat Foodgrains Dealers Licensing 
Order, 1963, issued rmder Section 3 of the 
Essential Commodities Act, 1955, he is a 
licensed dealer. Under a subsequent order 
known as the Imported Foodgrains (Pro- 
Mbition of Unauthorised Sale) Order, 1958, 
issued on 1st November 1958 by reason 
of clause 3 thereof, no person other than 
the authorised dealer could seU or store 
or offer for sale imported foodgrains in 
any quantity. Authorised dealer was also 
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defined under clause 2(a) as a dealer 
authorised by the Central Government 
or a State Government or by a duly 
authorised officer of the Central Govern- 
ment or the State Government, to run^ a 
fair price shop or ration shop at which 
imported foodgrains are or may be sold. 
The petitioner’s fair price shop was ac- 
cordingly authorised by an authorisation 
which was issued to the petitioner. In 
1958 on his executing agreement, Ex. 13, 
dated 6-10-1968 and it was from time to 
time renewed every year. His licence 
imder the Licensing Order, 1963, and the 
authorisation under the aforesaid order 
were v^d at the relevant time. On 30th 
November 1962 a notice was issued to the 
petitioner as after taking delivery of 
American long rice on his permt through 
his broker Hemaji, the said rice had not 
been sold from the fair price shop on 
cards to the card-holders but was directly 
sold and delivered to private merchant 
Jayantilal Shah in breach of the orders 
of the authority issued in this connection. 
In the said notice a reference was made 
to the statements made by the broker 
Hemaii Navaji, the other broker Bhutaji 
Premaji and other labourers to the effect 
that said rice was dehvered in a truck 
to the shop of JayantilaL Such rice was 
found from Jayantilal’s shop on search 
in a huge quantity and as^ a result of 
which a criminal complaint was fil^ 
against him. Even the huge sale of Ameri- 
can rice on 13th and 14th iii the stock 
register convinced the authority that the 
petitioner had misused the authorisation 
licence and had illegally sold the said 
rice given to bim by the Government. 
The petitioner was, therefore, called upon 
why Ms authorisation should not be can- 
celled and the deposit forfeited. The 
petitioner gave an explanation den 3 rmg 
the charge that he had illegally sold 
away the American rice to JayantilM 
Shah and not to the card-holders. His 
explanation was that he did not know 
broker Bhutaji and had no relation vdth 
Mm and the statements made by those 
persons must be tmder threats of the 
police. The erasures in the stock register 
were explained as by way of mistakes and 
the heavy sale on those days was explain- 
ed on the ground that there was great 
rush of customers on those days. The 
Collector refused to accept this explana- 
tion and he accordingly cancelled the 
authorisation and forfeited the deposit by 
the order, dated 6th August 1963. In 
appeal the respondent No. 2 having con- 
firmed the order, the petitioner has filed 
this petition to challenge these two orders. 

3. At the outset the learned Assistant 
Government Pleader Mr. G. T. Nanavati 
raised a preliminary objection tiiat such a 
petition was not legally competent. The 
scheme of fair price shops is a distribution 
scheme imdertaken by the State Govem- 
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ment wHch is not a statutory scheme. 
The petitioner was merely holding autho- 
risation as per the terms of the a^eement 
and for enforcement of this contractual 
agreement or contractual rights therein 
no such writ petition is competent. The 
learned Assistant Government Pleader in 
this connection relied upon the decision 
of the Supreme Court in Lekhraj v. Dy. 
Custodian, Bombay, AIB 1966 S.C. 334 at 
page 336. The Supreme Court in terms 
pointed out that a writ of mandamus may 
be granted only in a case where there is 
a statutory duty imposed upon the officer 
concerned and there is a failure on the 
part of that officer to discharge that sta- 
tutory obligation. The cMef fimction of 
the writ is to compel the performance of 
public duties prescribed by statute and 
to keep the subordinate tribimals and 
officers exercising public ftmctions within 
the limits of their jurisdiction. In that 
case the Supreme Court found that the 
appointment of the appellant as a 
manager by the Custodian by virtue of 
Ms power under Sec. 10(2) (b) of the Ad- 
ministration of the Evacuee Property Act, 
1950, was contractual in its nature and 
there was no statutory obligation as be- 
tween him and the appellant. The 
Supreme Coiurt further observed that any 
duty or obligation falling upon a public 
servant out of a contract entered into by 
him as such public servant caimot be 
enforced by the machinery of a writ 
under Art. 226 of the Constitution. The 
learned Asstt. Govt. Pleader also relied 
upon the decision of the Supreme Court 
in Dr. Bool Chand v. Chancellor, Kuru- 
kshetra University, AIR 1968 S.C, 292 at 
page 296. The Supreme Court in terms 
approved the view taken by the Judicial 
Committee of the Privy Council in Fran- 
cis V. Municipal Councillors of Kuala 
Lumpur (1962) 3 All E. B. 633, and in 
Barber v. Manchester Regional Hospital 
Board, 1958 (1) AU. E. R. 322 and in 
Vidyodaya University of Ceylon v. Silva, 
1964-3 All. E. K 865. In these cases the 
authority appointing a servant was acting 
in exercise of statutory authority but the 
relation between the person appointed 
and the employer was contractual and it 
was held that the relation between the 
employer and the person appointed bring 
that of master and servant, te rmin ation of 
relationsMp will not entitle the servant 
to a declaration that his employment had 
not been validly determined. T^ is no 
doubt a normal principle that unless there 
is a right to an office the contract of 
employment could not be specifically en- 
forced and, therefore, no such petition 
for a declaration that the employment 
had not been validly determined and the 
person continued in office could be filed. 
In Dr, Bool Chand’s case, AIR 1968 S.C, 
292, however, the Supreme Coiurt pointed 
out that the power to appcint yice-Chan- 
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cellor had its source in the University 
Act. At page 297 it was, therefore, held 
that once the appointment is made in 
pursuance of a Statute, though the ap- 
pointing authority is not precluded from 
determining the appointment, the deci- 
sion of the appointed authority to termi- 
nate the appointment may be based only 
upon the result of an inquiry held in a 
manner consistent with the basic concept 
of justice and fairplay. The Supreme 
Court followed the decision in Binapani 
Dei’s case. AIR 1967 S.C. 1269 where it 
was observed: 

"It is one of the fimdamental rtdes of 
our constitutional set-up that every citi- 
zen is protected against exercise of arbi- 
trary authority by the State or its offi- 
cers. Duty to act judicially would, there- 
fore. arise from the very nature of the 
function intended to be performed; it 
need not be shown to be superadded. If 
there is power to decide and determine to 
the prejudice of a person, duty to act 
judicially is implicit in the exercise of 
such power. If the essentials of justice be 
ignored and an order to the prejudice of 
a person is made, the order is a nullity. 
That is a basic concept of the rule of law 
and importance thereof transcends the 
significance of a decision in any particu- 
lar case.” 

In those drcumstances it is held that the 
power to appoint a Vice-Chancellor has 
its source in the University Act; invest- 
ment of that power carries with it the 
power to determine the employment but 
the power is coupled with duty. The 
power may not be exercised arbitrarily, 
it can be only exercised for good cause, 
Le., in the interests of the University and 
only when it is found after due inquiry 
held in manner consistent with the rules 
of natural justice, that the holder of the 
office is unfit to continue as Vice-Chancel- 
lor. The nature of the inquiry even in 
such cases of termination of office of the 
Vice-Chancellor has been therefore, 
held to be quasi-judicial. The case 
falling in the third category of cases con- 
sidered by tile House of Lords in Ridge 
V. Baldwin, 1964 A.C. 40 and the tenure 
of the office of the Vice-Chancellor could 
not be interrupted without first informing 
him of what was alleged against him and 
without giving an opportunity to make 
his defence or explanation. The Supreme 
Court confirmed the order on the ground 
that while making ' an inquiry all the 
relevant material was disclosed and the 
Vice-Chancellor was given an oppor- 
tunity to controvert the material used 
against him. Therefore, the nature of the 
inquiry is as per the test adopted by 
Xiord iLiorebum L. C. in Board of Educa- 
tion V. Rice, 1911 A.C. 179 and not ^an 
elaborate inquiry by way of oral hearing 
by examining witnesses. 
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4. These decisions wotild not help the 
learned Assistant Government Pleader in 
this case to contend that the petitioner 
had only a contractual right which cannot 
be protected under the Essential Commo- 
dities Act. 1955. Under S. 3 the Cen- 
tral Government had issued the Imported 
Foodgrains (Prohibition of Unauthorised 
Sale) Order, 1958. Claixse 3 provided for 
prohibition of imauthorised sale of im- 
ported foodgrains or storing or offering It '' 
for sale in any quantity except by autho- 
rised dealers who were authorised to run 
a fair price shop at which imported food- 
grains could be sold under Clause 2 (a). 
Therefore, the authorisation which was 
issued to the petitioner for giving him 
imported foodgrains had its source in this 
statutory order. This authorisation was 
not a mere contractual authorisation but 
it enured for the purpose of the Imported 
Foodgrains (Prohibition of Unauthorised 
Sale) Order, 1958. Once this authorisa- 
tion is cancelled, the petitioner’s funda- 
mental rights to trade in tiie imported 
foodgrains would come to an end and he 
would be hit by the proMbition tmder cL 3 
of that Order. Under the scheme of autho- 
risation which is issued to the petitioner 
Ex. A, the authorities have a right tmder 
clause 3 to cancel it in accordance with 
the terms of the agreement, Armexure ‘B’, 
or at the discretion of the Collector. This 
contractual power has not been exercised 
and so it is not necessary to go into that 
question. In the present case the authori- 
ties acted upon clause 8 of this authorisa- 
tion at Ex. A whicffi provides that the 
holder of the authorisation shall be liable 
for departmental action, prosecution or 
both, as the case may be, for any contra- 
vention of the terms of the agreement or 
directions or orders issued by the Collec- 
tor or any officer duly authorised by the 
Collector, Ahmedabad. Therefore this is 
a penal order passed against the authoris- 
ed dealer in terms of clause 8 which 
entails such serious penal consequences in 
case of such a cancellation of the autho- 
risation which is issued to the petitioner 
in pursuance of the aforesaid Control 
Order, 1958. If nile of law is to prevail 
it is implicit that the State executive 
cannot act on such matters arbi- 
trarily or on mere humour or 

caprice. The order passed against the 
petitioner which visits with such serious 
consequences and which is a penal order 
can only be passed in accordance with 
the principles of natural justice as laid 
down by the Supreme Comt in Binapani 
Dei’s case, AIR 1967 S.C. 1269. This posi- , 
tion is now well settled by some of the' ; 
recent decisions of the Supreme Court in 
this connection. In Union of India v. 
Anglo Afghan Agency, AIR 1968 S.C. 718, 
the question arose as to whether the 
authorities could reduce the import 
licence entitlement which the petitioner 
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earned on making the exports imder the 
E^ort Promotion Scheme as per the pro- 
mises held out by the Government, At 
page 725 the Supreme Court pointed out 
that the effect of the decision in various 
cases discussed was that the Court was 
competent to give relief in appropriate 
cases if contrary to the scheme, the autho- 
rity declined to grant a licence’ or import 
certificate or the authority acted arbi- 
trarily. The Supreme Court even assum- 
ed that the scheme was not legislative but 
only executive in nature, even so the 
Government and its officers were not 
entitled at their whim to ignore the pro- 
mises made by the Government. The 
Textile Commissioner could not be deem- 
ed to be the sole judge of the quantum of 
import licence to be granted to an ex- 
porter. and that the Courts were not 
powerless to grant relief, if the promised 
import licence is not given to an exporter 
who has acted to his prejudice relying 
upon the representation. To concede to 
the departmental authorities that power 
would be to strike at the very root of the 
rule of law. At page 726 the Supreme 
Court in terms pointed out that what the 
petitioners were doing was not to enforce 
any contractual right but they were 
really seeking to enforce compliance with 
the obligation which was laid upon the 
Textile Commissioner by the terms of 
that scheme and even if the scheme was 
executive in character, the persons 
aggrieved by the failure to carry out the 
terms of the scheme were entitled to seek 
resort to the Court and claim that the 
obligation imposed upon the Textile Com- 
missioner by the scheme be ordered to be 
carried out. The claim was sought to be 
raised only on equitable groimds and 
even in such case when the order was 
passed without any inquiry it was held to 
have been rightly quashed. Again, in 
Bharat Barrel & Drum Mfg. Co. v, L. K. 
Bose, AIR 1967 S.C. 361 a question arose 
before the Supreme Court as regards the 
order of the Iron and Steel Controller 
cancelling the allotment orders in favour 
of the petitioner. When the matter was 
questioned in a writ petition at an earlier 
stage, a consent order had been arrived 
at under which the Controller 
was to hear the parties and ascer- 
tain as to whether the petitioner was at 
fault. At page 365 the Supreme Court 
observed that it was well settled that 
while considering the question of breach 
of the principles of natmal justice, the 
Court should not proceed as if there were 
any inflexible rules of natimal justice of 
universal application. The Cotui;, there- 
fore has to consider in each case whether 
in the light of the facts and circumstances 
of the case, the nature of the issues in- 
volved in the inquiry, the natime of the 
order passed and the interests affected 
thereby a fair and reasonable opportunity 


of being heard was furnished to the per- 
son affected. The Supreme Court consi- 
dered a number of earlier decisions at 
page 366 and pointed out that mere refu- 
sal to record oral evidence did not neces- 
sarily mean contravention of the rules of 
natural justice. The Supreme Court iu 
this connection distinguished the decision 
in Union of 'India v. T. R. Varma, AIR 
1957 S.C, 882 on the ground that the 
Court in that case was concerned with an 
inquiry held under Art, 311, of the Con- 
stitution and the observations made in 
that case, therefore, would bear no ana- 
logy to the inquiry held by the Controller 
in the aforesaid case. Further proceeding 
at page 367 the Supreme Coiurt observed 
that the Controller was not a judicial 
tribunal in the sense of a Court of law 
and though inquiry held by him was a 
quasi-ju^cial inquiry it certainly was 
not a trial. The inquiry was confined to 
one question only viz, whether he should 
reconsider the order made by him ta 
favour of the petitioner by determining 
as to whether he was at fault The con- 
sent order even provided for hearing, but 
It did not contemplate that the Controller 
snoidd follow any elaborate procedure. 
It did not lay down any such procedure 
or any procedure at aU with the conse- 
quence that the Controller was left to de- 
vise his own procedure. So long as the 
procediu-e devised by him gave a fair and 
adequate opportunity to the parties to put 
forward and explain their respective 
cases such procedure would be sufficient 
and could not be challenged on the groundr 
of any contravention of natural justice. 
Therefore, according to these decisions in 
the matter of such licence and allotment 
of quota in pursuance of the executive 
schemes under the relevant Control Legis- 
lation, the orders of the authorities which 
affect are held to be subject to judicial 
review when such orders result in such 
serious consequences. Even the principles 
of natm-al justice are held to be appli- 
cable and the authorities must act judi- 
cmlly in deciding such serious questions 
affecting the rights of the persons con- 
cerned. The Supreme Court has also 
clarifi^ the nature of such inquiry when 
there is a duty to act judicially by point- 
mg out that a refusal to record oral evi- 
dence would not necessarily mean a con- 
travention of principles of natural justice. 
In the absence of the relevant statutory 
rules all that is necessary is that the 
person must be given an opportimity to 
be heard by making his representation 
and no materM should be used against 
him imless he is given an opportunity to 
explain or controvert that material. 
Therefore, the learned Assistant Govern- 
ment Pleader’s contention cannot be 
accepted that in this matter the petitioner 
was enforcing any contractual right. 
;What the petitioner is challenging is that, 
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his authorisation which is issued to him 
in pursuance of the Control Order, 1958, 
is purported to be terminated by the void 
order which is in contravention of all 
principles of natural justice and, there- 
fore, he continues to hold such authorisa- 
tion. Such a petition is clearly compe- 
tent, especially when the authorities 
have also not exercised the • contractual 
power of termination of the authorisa- 
tion licence but have chosen to exercise 
disciplinary jurisdiction asainst the peti- 
tioner by cancelling his authorisation on 
the ground of misconduct committed by 
him. The order being a penal order, it 
can be passed only in accordance with the 
principles of natural justice, 

5. The controversy, however, centres 
on the question as to whether the princi- 
ples of natural justice would require any 
elaborate procedure taking the oral evi- 
dence or the inquiry fulfilling Lord 
Lorebum’s test woiild be sufficient. This 
question also stands concluded after the 
decision of the Supreme Court in AIR 
1967 S.C. 361. Even in Dr. Bool Chand’s 
case, AIR 1968 S.C. 292, where the office 
of the Vice-Chancellor was terminated, 
the principles of natural justice were 
held not to have been contravened if the 
inquiry satisfied Lord Lorebum’s test. 
Mr. Desai, however, relied upon the deci- 
sion of the Supreme Court in AIR 1957 
S.C. 882. That decision is distinguished 
by the Supreme Court in Bharat Barrel & 
Drum Mfg. Co.’s case, AIR 1961 S.C. 361 
at page 367 by, in terms, observing that in 
that case the inquiry was one imder Arti- 
cle 311 of the Constitution and it could 
not bear analogy to the inquiry held by 
the Controller in that case. Mr. Desai next 
relied upon the decision of the Supreme 
Court in State of Mysore v. Shiv Basappa, 
AIR 1963 S.C. 375 which is also the case 
of a Government servant. Finally, Mx. 
Desai relied upon the decision tmder the 
Industrial law in Keshavram Cotton 
Mills Ltd. V. Gangadhar, AIR 1964 S.C. 
708 at page 716. Just like Art. 311 even 
the Industrial law makes a departure 
from the ordinary law and the principles 
evolved in industrial adjudication for a 
just inquiry in case of industrial em- 
ployees could not be invoked in the pre- 
sent case. The disdplinaiy control in the 
present case was sought to be exercised 
against the authorised dealer. There were 
no statutory rules or standing orders 
which required my elaborate oral inquiry 
by recording evidence. In the absence of 
any such elaborate procedure laid down 
by the statutory rules or standing orders, 
the requirements of natural justice would 
be fulfilled if the inquiry is held as per 
Lord Lorebvnn’s test. 

6. Mr. Desai argued that even in. this 
view of the matter the present inqoiry 
has contravened principles of natural 
justice, in that (1) the copies of the ex 
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parte statements relied upon against the 
petitioner had not been supplied and, (2] 
no witness was examined in the presence 
of the petitioner. Tlie petitioner has in 
terms pleaded these two infirmities and 
even in the reply filed by the authorities 
these allegations are not disputed. It 
must, however, be kept in mind that the 
petitioner had not demanded copies of 
the statements of the witnesses recorded 
at the preliminary inquiry. He was given 
the gist of the statements even in the 
show cause notice, dated 30-11-1962. The 
statements of the brokers and the lab- 
ourer has been specificsdly mentioned but 
the petitioner in his explanation merely 
denied having any relation with the 
broker Bhutaji Premaji. As regards the 
other broker Hemaji Navaji who had 
actually imder the petitioner’s instruc- 
tions delivered these goods to the mer- 
chant Jayantilal has not disowned. 
There was only the bare allegation that 
these statements were under pressure of 
the police which .theory was discarded in 
view of the fact that the statements were 
taken in the preliminary investigation by 
the authorities themselves. No attempt 
was made by the petitioner to rebut the 
materials sought to be relied against 
him Even as regards huge rise in the 
sales on those two days 13th and 14th 
and the erasures in the stock register the 
petitioner’s explanation could not be 
relied upon by the authorities. The autho- 
rities are, therefore, right in stating in 
them affidavit that the petitioner never , „ 
insisted on ex aminin g a witness and had 
not even asked for any opportunity to 
lead any evidence. In fact, after the order 
of the Collector, the petitioner was heard 
even in the appeal. Therefore, the rele- 
v^t material used against him has been 
<&closed to the petitioner. If the peti- 
tioner never asked for any copies the 
authorities were not boimd to supply 
those copies. In any event when the peti- 
tioner was given due opportunity to 
tender all his explanation and he had 
actually submitted nis reply and when he 
had not led any evidence to rebut this 
serious charge against him for which 
prima facie materiai was disclosed to him, 
the order cannot be said to be one in con- 
travention of the elementary principles 
of natural justice even if the inquiry were 
to comply with Lord Lorebume’s test 
Therefore, on this ground the petitioner 
has failed to make out any case. No other 
ground is mged in this petition. 

7. In the result this petition fails. Rule 
is discharged with costs. ] 

Petition dismissed. / 
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9. Two points arise to be con- 
sidered in this appeal. The first is 
whether the trial Court was in error in 
holding that the plaintiS-appellant was 
not entitled to claim the rights of the 
first mortgagee-defendant No. l-respon- 
dent No. 1 in respect of the suit property 
having regard to the provisions contained 
in Section 92 of the Transfer of Property 
Act. The other point is whether the suit 
is barred by reason of the withdrawal of 
Civil Suit No. 15 of 1953 by. the plaintifi 
having regard to the provisions contained 
in Order 23, Rule 1, or imder the provi- 
sions contained in Order 2, Rule 2, clause 
(3) of the Civil Procedure Code as urged 
by the learned advocate for the respon- 
dents. In respect of other points on which 
findings have been recorded by the learn- 
ed Judge, it is conceded that they do not 
afiect or bar the remedy sought for by the 
plaintifi in the suit and they do not, 
therefore, require to be considered. 

10. The contention in respect of the 
first point made out by Mr. Nanavaty, the 
learned advocate for the plaintifi-appel- 
lant, is that the plaintifi is one of the per- 
sons referred to in Section 91(a) of the 
Transfer of Property Act — he having 
pre-existing charge on the property and 
ance he has paid ofi Rs. 21,500/- in aU 
in full satisfaction of the claim of the 
defendant No. 1 under his first mortgage- 
deed Ex. 10 dated 12-2-1946 in respect of 
the suit property, he acquires the right 
to subrogate and gets all the rights of the 
first mortgagee-defendant No. 1 imder 
Section 92, paragraph (1) of the Transfer 
of Property Act (hereinafter referred to 
as 'the Act’). According to him, the learn- 
ed Judge has not taken into account his 
having a pre-existing charge on the suit 
property arising out of his claims under 
the deeds Exs. 11 and 12, and that way 
his finding that his case was governed by 
paragraph (3) of Section 92 of the Act 
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was erroneous. This right is said to have 
been acquired on 12-8-1952 when he paid 
ofi the balance of Rs. 8000/- due to defen- 
dant No. 1. His alternative contention is 
that by reason of his having advanced 
the amoimt to defendant No. 3 tmder the 
deed Ex. 15 dated 12-5-1952, out of which 
amount he paid oS the dues of defendant 
No. 1, and later on even his having passed 
on his equity of redemption in his favour 
imder a deed Ex. 16 dated 12-6-1952, and 
possession of the property delivered to 
him, it has to be assumed, though no 
specific recital is there in any of these 
deeds, that he agreed to Hs being entitled 
to claim benefits of the first mortgagee- 
defendant No. 1 on redeeming the pro- 
perty which he has done on 12-8-1962. 
He therefore subrogates to the claim 
under paragraph (3) of Section 92 of the 
Act and gets the right of defendant No. 1 
against the property in possession of 
defendant No. 2. In other words, either 
under the first paragraph, or third para- 
graph of Section 92 of the Act, he be- 
comes entitled to be reimbursed by defen- 
dant No. 2 before he can validly become 
owner thereof by purchasing the same in 
Court auction. He takes subject to his 
claim which he is entitled to enforce 
against that property in his possession. 
On the other hand, it was urged by Mr. 
Desai, the learned advocate for defendant 
No. 2, that it ,is not enough that by merely 
having a pre-existmg interest or charge 
on that property and his having paid up 
the dues of the first mortgagee in full 
that he is entitled to claim subrogation 
tmder paragraph (1) of Section 92 of the 
Act. He has further to show that not only 
he must have paid his own tnoney for 
the protection of his right, but that the 
payment was not made under any cove- 
nant with the mortgagor so as to say 
that he paid up the amount out of the 
mortgagor’s money. The test, according 
to him. was as to whose money he paid 
for redemption of the first mortgage. If 
it was mortgagor’s money, in no case he 
can claim the right to subrogate tmder 
paragraph (1) of Section 92 of the 
Transfer of Property Act. If it was out 
of mortgagor’s money that he paid under 
the covenant in the deed Ex. 15, he can- 
not be said to have redeemed it, and in 
that event, a specific registered agree- 
ment giving such a person a right to 
subrogate in place of the first mortgagee 
must be shown to have been passed by 
the mortgagor-defendant No. 3 in the 
case. There is no such agreement alleged 
at any time before and none proved so as 
to claim that right under paragraph (3) of 
Section 92 of the Act. 

11. In order to consider the rival con- 
tentions of the parties, it would be neces- 
sary to set out the relevant provisions 
contained in Sections 91 and 92 of the 
Act. Section 91 reads thus:— • 
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"91, Besides the mortgagor, any of the 
following persons may redeem, or insti- 
tute a suit for redemption of, the mort- 
gaged property, namely: — 

(a) any person (other than the mort- 
gagee of the interest sought to be redeem- 
ed) who has any interest in, or charge 
upon, the property mortgaged or in or 
upon the right to redeem the same; j, 

XX XX xx” J. 

Then comes Section 92 which was insert- 
ed by the Amending Act 20 of 1929. The 
equitable principle which prevailed be- 
fore, came to be incorporated in Sec- 
tion 92 by the Amending Act 20 of 1929. 
at the same time repealing the old Sec- 
tion 74 of the Act. Section 92 reads thus:- 
"92. Any of the persons referred to in 
Section 91 (other than the mortgagor) 
and any co-mortgagor shall, on redeeming 
property subject to the mortgage, have, 
so far as regards redemption, foreclosure 
or sale of such property, the same rights 
as the mortgagee whose mortgage he re- 
deems may have against the mortgagor 
or any other mortgagee. 

The right conferred by this section is 
called the right of subrogation, and a 
person acquiring the same is said to be 
subrogated to the rights of the mortgagee 
whose mortgage he redeems. 

A person who has advanced to a mort- 
gagor money with which the mortgage 
has been redeemed shall be subrogate to 
the rights of the mortgagee whose mort- ' 
gage has been redeemed, if the mortgagor , 
has by a registered instnunent agreed 
that such persons shall be so subrogated. 
Nothing in this section shall be deem- 
ed to confer a right of subrogation on any 
person unless the mortgage in respect of 
which the right is tfiaimed has been re- 
deemed in full." 

On a plain perusal of these two prow- 
sions, one thing becomes clear that Sec- 
tion 91 recognises also persons other than 
the mortgagor having a right to redeem 
or institute a suit for redemption. The 
right to redeem a property by a mort- 
gagor is specifically provided in Sec. 60 
of the Act. The right of subrogation in 
Section 92 is, however, given to other 
persons referred to in Section 91, and that 
excludes the mortgagor. That is very 
significant and a vital distinction in regard 
to a right of redemption when a claim by 
principle of subrogation is made, for such 
a right is denied and cannot be had to 
the mortgagor to set at naught his own 
deeds passed and defeat their claims of 
priority. In other words, it is clear that . 
the first paragraph of Section 92 allows I 
persons referred to in Section 91 and co- x 
mortgagors to get that right of subroga- 
tion, and in no case to a mortgagor. The 
words in brackets 'other than a mort- 
gagor’ therefore i-estrict such a right or 
benefit to such persons or co-mortgagors. 
The expression in that paragraph is that 
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•he redeems*, and not as 'has been re- 
deemed’ in paragraph fS) of Section 92 of 
the Act. That emphasizes the fact that 
Hbat person’ must redeem and that per- 
son shall be such a person referred to in 
the section but he shall be other than a 
mortgagor. In paragraph (3) also redemp- 
tion is required to be by a person other 
than a mortgagor and he may be any per- 
son having advanced money to the mort- 
gagor and not necessarily a person falling 
under Section 91 of the Act and that way 
coming under paragraph (1) of Section 92 
of the Act. That is so provided as he gets 
the right by virtue of a clear agreement 
under a registered instrument by the 
mortgagor. Now it is easy to think that 
when a mortgagor is excluded from that 
section, any person on his account or on 
his behalf or who acts in terms of agree- 
ment with him would also be excluded. 
The intention of the Legislature could not 
be otherwise. If a mortgagor is excluded, 
all such persons getting right through 
Hm or acting on his account either as an 
agent or representative, or under any 
such covenant remain also excluded. 
Otherwise the mortgagor can creep in by 
such a method and defeat the rights of 
mortgagees created by him which in law 
he cannot be allowed to do unless the 
case is covered by the clear position aris- 
ing out of Section 92. 

12. Now, the claim of the plaintiff- 
appellant in the first instance is that he 
falls under paragraph (1) of Section 92 
of the Act by reason of his being one of 
those persons referred to in Section 91(a) 
and since he has x'edeemed in full the first 
mortgage in respect of the suit property 
by paying off the dues of defendant No. 1, 
he becomes entitled to the same right as 
defendant No. 1 had in respect of that 
property. According to Mr. Nanavati, all 
that he is required to show is that he had 
a pre-existing interest or charge on the 
property and that way falls under Sec- 
tion 91(a) of the Act, and secondly that 
he has paid off the dues of the first mort- 
gagee-defendant No. 1 and has thus re- 
deemed the same in full, and not as to 
how and whose money was paid. On the 
other hand Mr. Desai for the respondent 
No. 2 urged that he must further show 
that he redeemed it not only for his own 
benefit or protection of his interest, but 
that the money paid by him for redemp- 
tion was not that of the mortgagor. In 
other words, according to him, the pay- 
ment for the purpose of redeeming the 
property must be purely on his account 
and that it caimot be on account of the 

\ mortgagor or by way of paying off the 
amount under a covenant entered into 
between them from the mortgagor’s 
money in his hands. 

13. Before we turn to the authorities 
dted at the Bar, it may be stated that 


for the purpose of showing that he had 
pre-existing interest or charge, reliance 
was placed by Mr. Nanavaty on his claim, 
arising under the two mortgage-deeds 
Exs. 11 and 12 in the case. Both the 
deeds are of the same date as of 29-7-’48. 
The properties specifically mortgaged 
therein are other than the suit property. 
The claim is on the basis of a certain 
recital in both the deeds whereby the 
defendant No. 3 had created a general 
charge over his properties in Junagadh, 
other than those given in mortgage there- 
under for the amoimts remaining due 
under those deeds. In a suit filed hy the 
defendant No. 2 .Cor recovering his mort- 
gage dues under his mortgage, this plain- 
tiff had put up his claims arising xmder 
Exs. 11 and 12 dated 29-7-1948, and as 
would appear from the judgment Ex. 13 
dated 13-12-1951 recorded in that suit 
No. 152 of 1949 a charge in respect of 
Rs. 7000/- arising only under the deed 
Ex. 12 was recognized. Since that charge 
was prior to that of defendant No. 2, the 
amount was required to be paid before 
he can realise his amotmt by sale of the 
suit property. So far as the claim of 
Rs. 9000/- under the other deed Ex. 11 is 
concerned, it appears clear from that 
judgment that it was negatived by the 
Court. Obviously therefore, it woiild not 
be open to the plaintiff to re-agitate any 
such claim of Rs. 9000/- against defendant 
No. 2, who along with defendant No. 3, 
were parties to that suit. It can, there- 
fore, be taken that before the plaintiff can 
be said to have redeemed the suit pro- 
perty he had a ore-existing interest or 
charge in that property by reason of the 
judgment and decree passed in Civil Suit 
No. 152 of 1949 for a sum of Rs. 7000/- 
and interest thereon. Thus, on that basis, 
he has to be taken as a person falling 
xmder Section 91(a) of the Act, and that 
way fulfilling the first condition contem- 
plated in the first paragraph of Sec- 
tion 92 of the Act. 

14. The other condition required to be 
fulfilled relates to his having redeemed 
that property which was subject to the 
mortgage of defendant No. 1 and that re- 
demption must have. been in full. Now 
it appears that in the first instance the 
defendant No. 1 did resist the claim of 
the plaintiff in that regard by saying that 
he was not paid in full and that the pro- 
perty was not redeemed by him with the 
result that he had no right to claim any 
subrogation xmder paragraph (1) of Sec- 
tion 92 of the Act. The case of the plain- 
tiff was that he had paid in fxill and that 
way he can be said to have redeemed 
the property in full It is now no longer 
in dispute that Rs. 13,500/- were paid by 
him to defendant No. 1 on 9-6-1950 and 
Rs. 8000/- on 11-8-1952. Dxirihg the 
coxxrse of the hearing of the sxiit, how- 
ever, the defendant No. 1 gave up that 
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challenge by saying that he has been paid 
in full and that no other amoimt has been 
due from him under his mortgage. In 
those circumstances, as found by the trial 
Court, he can be t^ren to have paid up 
the amoimt due to defendant No. 1 in full 
on 11-8-1952. It is the payment in full of 
the mortgagee’s dues that matters and 
when that is made, he can be said to have 
redeemed his mortgage. An attempt was 
made by Mr. Desai to urge that the plain- 
tiGE has not redeemed the property in full 
inasmuch as it is not shown that the 
other property called “Jayendra Theatre” 
comprised in the mortgage deed Ex. 10 is 
redeemed by pacing off the dues of the 
defendant No. 1 in that regard. That 
right is one and indivisible and he can- 
not therefore claim to have satisfied that 
condition required under Section 92 of 
the Act. Now apart from any such con- 
tention not having been raised in the 
written statement or his having sought 
for an issue in the matter, even if such 
a point is allowed to be raised being one 
of law arising on the material that stands 
on record, it cannot be said that the plain- 
tiff who has purchased the mortgagor’s 
right imder the deed Ex. 16 is not entitled 
to redeem a part of it, and more so, when 
a specific agreement has been provided 
in that regard. Now the right to redeem 
any of the two properties by the mort- 
gagor remained with the defendant No. 3 
by an express term in the mortgage-deed. 
Ex. 10. Thereby he was given a right to 
redeem this particular' suit property by 
payment of Rs. 20,000/- to defendant 
No. 1. It was, therefore, not necessary for 
him to also redeem the other property 
before he can be said to have redeemed 
in full the property in question. The 
second condition can, therefore, be said 
to have been fulfilled by him, 

15. The dispute, therefore, centres 
round the third condition referred to 
above while setting out the contentions of 
the learned advocates for the parties. 
While Mr. Nanavati says that no such 
condition is further required to be estab- 
lished by the plaintiff and that in fact it 
should be presumed that he paid off to re- 
deem the property for himself and for 
protection of his own interest. The ques- 
tion thus is whether any such condition 
is required to be gone into viz. as to 
whose money was paid by the plaintiff 
viz. of himself or that of the mortgagor 
before daiming benefit under para (1) 
of Section 92 of the Act.' We have already 
pointed out hereabbve, on an analysis of 
Section 92 that the redemption of the 
property of the mortgagee claiming a 
right of subrogation \mder the first para- 
graph of Section 92 must not be on be- 
half of or on accoimt of the mortgagor as 
the mortgagor and that way his agent 
or a ' representative has been excluded 
from any such persons referred to there- 
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in. If, therefore, the plaintiff pays off the 
money for redemption of any mortgagee’s 
right, he must do so. and r^eem it with 
his own money and not out of the money 
retained by him under an agreement with 
the mortgagor for paying off the same 
i.e., out of the consideration of the 
amoimt to be paid to him. Thus apart 
from authority, it appears clear that the 
Court has to be satisfied on the evidence 
on record that he did not pay for ^e^ 
mortgagor in redeeming -the property or 
out of bis money to claim a right of sub- 
rogation imder paragraph (1) of Sec. 92 
of the Act. 

16. Mr. Nanavaty for the appellant, 
however, urged that while paragraph (1) 
of Section 92 of the Act rdates to the 
character of a person who redeems, para- 
graph (3) relates to the character of 
money. While considering the applicabi- 
lity of paragraph (1) of Section 92, accord- 
ing to him, once he is a person referred 
to in Section 91 i.e„ when the character 
of a person entitled to redeem is not in 
question, the question as to how and 
&om where the money was paid becomes 
irrelevant. As to hov/ and wherefrom the 
amoimt for redeeming the property came 
would be a matter only falling imder 
paragraph (3) of Section 92 of the Act. 

In other words, according to him, once 
it is shown that he had a pre-existing 
interest or charge on the property and'., 
had redeemed the property in full, he 
would fall under Section 92 paragraph (1) . 
of the Act, Both the paragraphs, he urged, 
are mutually exclusive. He took support 
for that proposition by a reference to the 
notes on Section 92 jff-om MuUa’s Trans- 
fer of Property Act, Fifth Edition, at page 
595, wMch flow from various decisions on 
the point. They read thus: — 

"The right of authority clearly seems 
to be in favour of the view that the two 
paragraphs are mutually exdusive and 
that the first paragraph deals with per- 
sons who having a pre-existing interest 
in the property _ redeems a prior mort- 
gage to protect his own interest, and that 
a person who acquires interest only by 
advancing money with which the prior 
mortgage is satisfied does not come with- 
m the first paragraph even though be 
secures his advance by a mortgage or 
becomes _ a_ purchaser. Such a person 
comes within the third paragraph and 
can only claim subrogation if there be 
an agreement between him and the mort- 
gagor in writing registered. , The right 
of subrogation is denied to such a person \ 
on a variety of grounds, e.g., that such a / 
Person when he pays over the retained 
money either himself or through the 
mortgagor does not pay his own money 
and cannot be said to redeem the prior 
mortgage himself or that he only pei^ 
forms his own obligation under his cove- 
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nanf, and covenant includes subrogation, 
or that he pays the mortgagor’s money 
as his agent and the redemption is by 
the mortgagor. But the real reason seems 
to be that such a person having no _pre- 
existmg interest does not come within 
the first paragraph and that although he 
is a person who comes within the third 
paragraph he cannot claim subrogation 
because there is no registered agreement 
giving him that right as required by that 
section. Prior to the amendment such a 
person could_ only claim not legal but 
only conventional subrogation, Le., sub- 
rogation based on agreement express or 
implied and ajEter the amendment he 
cannot claim legal subrogation as laid 
down in the first paragraph but can only 
claim conventional subrogation as modi- 
fied by the third paragraph, if he satisfies 
the requirements of that paragraph. The 
third paragraph has by requiring the 
agreement to be in writing registered 
has restricted the application^ of the 
doctrine of equitable or conventional sub- 
rogation.” 

17. Mr. Desai for the respondents has 
referred to a decision in which the dis- 
tinction has been brought out by a refer- 
ence to the decisions of the Madras and 
Allahabad High Courts by Subba Eao, J. 
in AIR 1950 Mad. 186, Dadi Appala Naidu 
V. KoUiuru Shivalingam. "While consider- 
ing the effect of the previous decisions of 
. the Madras ffigh Court, he has first refer- 
red to the observations of "Varadachariar, 
J. in Lakshmiammal v. Sankaranarayana 
Menoru AIR 1936 Mad. 171 (F.B.) in the 
following passage: 

"There is a well established distinction 
between cases in which a person who has 
a pre-existing interest in property pays 
off a prior charge on that property for 
the protection of his own interest _ and 
cases in which a person acqiures an inter- 
est in property only by reason of his 
advancing money to pay off an existing 
mortgage debt. It seems to me that 
clause (1), S. 92 must be held to relate to 
the first type of cases above referred to 
and clause 3 to the second type.” 
"Venkataramana Rao, J. states the law to 
the same effect but in different terms. He 
says: 

"The first clause enunciates no new 
principle (Vide S. 74, Transfer of Pro- 
perty Act, since repealed). It applies to 
all persons who have an interest in Ihe 
equity of redemption and are under no 
personal obligation to discharge prior 
< incumbrances. Clause 3 has been enacted 
' to confer a benefit on persons who ad- 
vance money to discharge an incumbrance 
only 'if the mortgagee has by a registered 
instrument agreed that such persons shall 
be subrogated’. The clause is intended to 
apply to all persons who acquire an 
interest in the mortgaged property hr 


advancing moneys to discharge prior in- 
cumbrances and there is no warrant Xor 
restricting the scope of that clause to 
persons other than purchasers or mort- 
gagees.” 

Then as observed in that case, in view 
of certain observations in Srinivasulu v, 
Damodaraswami Naidu, AIR 1938 Mad. 
779, some doubt on the correctness of 
those observations was thrown. They 
came to be, therefore, considered by 
Venkataramana Rao. J. in greater detail 
in his judgment reported in Subbarayudu 
V. Lakshminarasamma, AIR 1939 Mad. 
949. After exhaustively considering the 
case-law on the subject, he adhered to 
the view expressed by him in the Full 
Bench judgment in AIR 1936 Mad. 171 
(F.B.). The Madras wew came to be fol- 
lowed in Hira Singh v. Jai Singhs AIR 
1937 AIL 588 (FB). Before that in Tota 
Ram V. Ram LaL ILR 54 All. 987= (AIR 
1932 All. 489), the view taken was that 
puisne mortgagee was entitled to subro- 
gation viz, by his coming tmder the 
persons referred to in Section 91. This 
is precisely what Ivir. Nanavati wants us 
to go by. But this decision was disapprov- 
ed by the Bench of five Judges of the 
same Court by holding that a puisne 
mortgagee if he was using mortgagor’s 
money and not Iiis own, he acquires no 
right by himself by his payment. That 
decision is contained in AIR 1937 AIL 
588 (FB). Sulaiman, C. J. after accepting 
the law as enunciated in the Madras deci- 
sions has set out the broad propositions. 
They are as imder — : 

"Now it is well known that subrogation 
can arise in two ways, (1) by agreement 
and (2) by operation of law. Paragraph 1 
deals with subrogation arising by opera- 
tion of law and paragraph 3 de^ with 
subrogation by agreement. It is necessary 
that there should be an agreement for 
subrogation, that the agreement should 
be in writing and that it should be a 
registered instrument. It would be imnos- 
sible to hold that these two paragraphs 
ov^lap each other, for, paragraph 3 re- 
quires certain stringent conditions which 
are not found in paragraph 1. They must 
therefore be mutually exclusive. Ihe 
basic difference underlying these two 
paragraphs consists in this that para- 
graph 1 refers to a person redeeming 
property and the paragraph 3 to a person 
who advances money with which a mort- 
gage is redeemed.” 

’Then come the material observations and 
they are: — 

""Where a person himself redeems a 
mortgage, that is to say, pays the mort- 
gage money out of his own pocket and not 
merely discharges a contractual liability 
to make the payment, he is entitled to the 
rights of subrogation under paragraph I 
if he is one of the persons enumerated in 
S. ffl. But where the person does not 
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himself redeem the mortgage, that is to 
say, does not himself pay the money out 
of his own pocket in excess of his con- 
tractual liability Imt advances money to 
a mortgagor and the money is utilised for 
payment of a prior mortgage, whether the 
money is actually paid through the hands 
of the mortgagor or is paid through rhe 
hands of the mortgagee, the latter ac- 
quires the right of subrogation only if 
the mortgagor has by a registered instru- 
ment agreed that he shall be so suPro- 

gated He is really not himself 

redeeming the mortgage but redeeming 
it as the agent of the mortgagor.” 

Similar view has been expressed by t^^e 
Patna High Court in Bansidhar Dhanda- - 
nia V. Kaloo Mandar, AIR 1938 Pat. 532. 
The material observations are; — 

"The first paragraph of S. 92 would 
undoubtedly have entitled the appellant 
as purchaser of the equity of redemption 
to subrogation if he had redeemed the 
prior mortgages on his own account and 
independently of any agreement with the 
mortgagor who is specifically excluded in 
this paragraph; but, the appellant paid 
off the prior mortgagees with moneys that 
were left with nim for the purpose by 
the vendors-mortgagors.” 

The same view was also expressed by the 
Calcutta High Court in Mukaram Mar- 
wari V. Muhammad Hossain, AIR 1936 
Cal. 42. The observations therein are to 
the effect that it is well settled on autho- 
rities, that, if the debt is the debt of the 
person who paid, or is a debt which he 
has covenanted to pay. his payment of it 
raises no right of subrogation, but is 
simply a performance of his own obliga- 
tion or covenant. It would thus appear 
that apart from these authorities, even 
Mulla’s Commentary does say that the 
person falling under Section 91 must be 
redeeming a prior mortgage to protect lus 
own interest and that excludes a case 
where he does it not for his benefit or 
interest but for Ihe mortgagor or on his 
account. That distinction has to be there, 
for, hy express words in Section 92 para- 
graph (1) the person excluded from get- 
ting a right of subrogation is the moi't- 
gagor. Thus not only he must be a person 
falling under Section 91 (al having pre- 
existing interest or charge, he must not be 
redeeming the property as a nominee or 
agent of the mortgagor as the mortgagor 
cannot have a right to subrogate. The 
decisions referred -^o by different High 
Courts amply support that proposition. 
Reverting back to the decision in AIR 
1950 Mad. T86 (supra), a similar argu- 
ment was advanced, as done by Mr. Nana- 
vati before this Court, and that was nega- 
tived. The argument advanced was mat 
when defendants Hos. 2 and 3 pmchased 
the property tmder Ex. D-11 on 7th 
October 1933, they had a pre-existing 
Interest in the property being the puisne 
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mortgagees imder Ex. D-2 dated 29th 
June 1930, and therefore they would be 
entitled to the right of subrogation under 
the first paragraph of Section 92. Learned 
counsel said that the existence of an 
interest in the property on the date of 
the sale-deed was sufficient and it did 
not matter whether a prior mortgage was 
discharged not to protect his interest but ^ 
only pursuant to an agreement entered 
into with the vendor. If this argument 
was accepted, as observed by Subba Bao, 

J-, it would be destructive of the princi- 
ples on which he purported to rely upon. 
Then he has observed as under: — 

"The distinction between legal subro- 
gation and conventional subrogation is 
that in the case of the former the person 
having the pre-existing interest dis- 
charges the prior mortgage to protect his 
interest and by meeting an obligation in 
excess of his liability; whereas in the 
latter case he would be discharging only 
an obligation he had undertaken under a 
specific agreement.” 

This view has been also accepted by the 
High Court of Bom'oay in Vithaldas Bhag- 
vandas Darbar v. Tukaram Vithoba 
Khatri, 43 Bom. L. R. 225= (AIR 1941 
Bom. 153). The pertinent observations are 
that "inasmuch as part of the considera- 
tion for sale of land 5/2 was retained by 
the plaintiff for the discharge of incum- 
brances on the land, that money should 
be regarded as the money of R and there > 
the plaintiff was not entitled to subroga- 
tion imder the first part of the section.” 
That was followed in another case of 
Narayan Divakarappa HubU V. Parame- 
shvarappa Bhimappa Yarcad, 44 Bom. 

L. R. 20 = (AIR 1942 Bom. 98), wherein 
it was observed that as the plaintiff used 
the mortgagor’s money when he paid off 
the first mortgage, he got no right, by his 
payment, to subrogate to the first mort- 
gagee. In other words, the view taken in 
the earlier decision of the Full Bench of 
the Allahabad High Court in ILR 54 All. 
897= (AIR 1932 AU. 489) (FB) was no 
good law and was not followed by the 
Allahabad High Court in certain circum- 
stances. In fact a contrary view was taken 
in AIR 1937 All. 588, by a Bench of five 
Judges and it was held that if towards 
the part of the consideration a puisne 
mortgagee was using the mortgagor’s 
money and not his own, he acquires no 
right by himself. In view of all these 
decisions, it can be easily held that a re- 
demption of the mortgaged property must . 
have been made by the plaintiff so as to \ 
fall under paragraph (1) of Section 92 of F 
the Act by his own money and not that ' 
of the mortgagor. He has to pay out of 
his own pocket with a view to protect his 
own interest and not merely by having 
to discharge the contractual liability to 
make that payment on behalf of the mort- 
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gagor. What matters, therefore, is, with 
whose money the payment was made and 
the property redeemed? If it is ' clearly 
and purely the money of the plaintiff and 
that has nothing to do with the mort- 
gagor, he would fall under paragraph (1) 
of Section 92 of the Act. If that is not so, 
he can be said to be acting for and as an 
s agent or a representative of the mort- 
gagor. Since the mortgagor is excluded 
'' from having any such right of subroga- 
tion under Section 92(11, any such re- 
demption made on behalf of and on 
account of the mortgagor would be tanta- 
mount to saying that the mortgagor had 
himself redeemed it. In the case of Sita 
Ram V. Sharda Narain Singh, AIR 1950 
All. 682, the Full Bench of seven Judges 
held as under: — • 

"A vendee from mortgagor who pays 
off the prior mortgage out of the money 
left with him by the vendor mortgagor, 
and is bound to pay it under the terms of 
the contract, cannot claim to be subrogat- 
ed to the rights of the mortgagee whom 
he pays off without a registered instru- 
ment expressly creating such rights of 
subrogation being executed by the mort- 
gagor-vendor.” 

In paragraph (47) of the judgment wMch 
has been delivered by Lai, J. the position 
that we made clear at the outset by refer- 
ring to the provisions contained in Sec- 
^ tion 92 itself is well brought out. The 
-'f observations are: — 

"The respondent is certainly a person 
enumerated in S. 91. He can claim subro- 
gation provided he is not the mortgagor 
or his agent. But one finds that the money 
with which he paid off the prior encum- 
brance had been left with him by the 
mortgagor. It is that money which he 
paid in satisfaction of the mortgage. No- 
thing was paid by him out of his own 
funds. In the circumstances I am of the 
opinion that the view taken by the Full 
Bench case of 1937 All. L. J. 659=ILR 
(1937) All. 880= AIR 1937 All. 588 (FB), 
which says that in a case like the present, 
the person paying off the mortgage debt 
is the agent of the mortgagor, is correct. 
Since the respondent has made the pay- 
ment as the agent of the mortgagor, he 
is in a position no better than that of a 
mortgagor. As such he cannot claim sub- 
rogation.” 

The real position of law, therefore. Is that 
in addition to the two requisite conditions 
about the plaintiff having a pre-existing 
interest or charge on the property and 
about his having redeemed the same in 
' full, he has further to show that he was 
paying the amount from his own pocket 
and his own money for the protection of 
his own interest and not out of the 
amount retained by him — as of the 
mortgagor — for that purpose imder a 
covenant so as to be said that he acted 


and redeemed the property as an agent 
or a representative of the mortgagor. 
That is an essential condition to be ful- 
filled before falling tmder paragraph (1) 
of Section 92 of the Act. While therefore 
the distinction pointed out between the 
two paragraphs is true, before one can 
fall under Section 92(1) of the Act, he 
has to show that he was not redeeming 
it on account of the mortgagor. 

18. A reference was _ made by Mr. 
Nanavati to a decision in the case of 
Champalal v. Y. Nabi Khan, reported in 
AIR 1960 Mys. 289. In that case, the ap- 
pellant had purchased the suit property 
in execution of a money decree subject 
to prior encumbrances. The respondent 
had purchased the same property prior to 
the' Court auction from the judgment- 
debtor and had discharged a prior usu- 
fructuary mortgage on the property out 
of his own funds. The respondent ob- 
structed delivery of possession to the 
appellant. On those facts it was held that 
the respondent as the purchaser of the 
mortgaged property had sufficient, interest 
therein within the meaning of Section 91 
(a) and on redemption of the prior mort- 
gage was entitled to subrogation. His 
case feu within the first part of Sec- 
tion 92. The head-note appears to be 
rather misleading. If we peruse that 
judgment, we find that the finding of 
the Court below was that "the money 
which has been paid to Adiramaiah, the 
mortgagee, belonged to the first respon- 
dent himself and not to the mortgagor. 
As such, it cannot be said that first res- 
pondent is the representative of the mort- 
gagor”. In other words, it was found that 
the money with which the property was 
redeemed was of that person himself and 
in no way he was the representative of 
the mortgagor. It is that which is said to 
be the essential condition before one can 
claim to get any right of subrogation 
under para (1) of Section 92 of the Act 

19. X XX XX 

20. It was urged by Mr. Nanavati that 
redemption of the mortgage property by 
paying off the dues of defendant No. 1 
must be presumed to have been made for 
the protection of his right or interest in 
that property and there has been no 
positive material on record to negative 
or rebut the same. He invited a reference 
to a decision in the case of Braham Pra- 
kash V, Manbir Singh, AIR 1963 SC 1607, 
where it was observed that the ordinary 
rule is that "a man having a right to act 
in either of two ways, shaU be assumed 
to -have acted according to his interest”. 
In other words, it was said that his pay- 
ing off the dues of the defendant No. 1 
can weU be taken to have been for the 
protection of his interest which already 
existed under the general charge created 
as per the deed Ex. 12, which later on 
merged in the decree passed in Suit No. 
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152 of 1949. Normally speaking, that 
would no doubt be so. But any such pre- 
sumption is always rebuttable. In the 
present case apart from the fact that 
there is nothing to show about his having 
paid defendant No. 1 for the protection of 
any such pre-existing interest, his own 
de^ Ex. 15 dated 13-5-1952 read with 
the agreement of sale Ex. 14 shows other- 
wise viz. by saying that he shall pay 
defendant No. 1 out of the consideration 
amount which otherwise he would have 
received. Instead, the plaintiS retained 
that amount and paid off the dues of 
defendant No. 1. It was thus the mort- 
gagor’s money which he paid, and it does 
not matter through whose hands the 
money was paid. He thus acted for and 
on behalf of the mortgagor. The person 
who thus redeemed the property by pay- 
ing off defendant No. I’s dues under his 
first mortgage was no other than the 
mortgagor. His case, therefore, would 
not fall vmder paragraph (1) of Section 92 
of the Act — any such mortgagor is ex- 
cluded from persons getting a right of 
subrogation thereunder. His case would 
fall under paragraph (3) of Section 92 — 
as person having advanced money to the 
mortgagor for paying off the dues of the 
first mortgagee-defendant No. 1 and when 
that is so, the necessary requirements 
contemplated in that paragraph have to 
be fulfilled viz. of having obtained a writ- 
ing duly registered from defendant No. 3 
for getting any such right of subrogation 
in place of defendant No. 1 on his re- 
deeming the same. 

21.-23. X X X 

24. The contention made out by Mr. 
Desai, the learned advocate for the defen- 
dant No. 2, was that this very plaintiff 
had filed a Civil Suit No. 15 of 1953 in 
the Court of the Civil Judge (J.D.) at 
Junagadh, wherein it was prayed that the 
property in suit was not liable to sale in 
pursuance of a decree passed in favour of 
defendant No. 2 on the allegations that 
the property was purchased by him and 
that he was in possession thereof by vir- 
tue of his ownership in pursuance of an 
agreement dated 6-10-1948. This suit was 
filed against defendant No. 2 and defen- 
dant No. 3 of the present suit. The suit 
was required to he filed as his application 
given in Darkhast No. 270 of 1952 filed 
by defendant No. 2 for sale of the suit 
property had come to be dismissed by the 
Court on 7-10-1952. Tlie suit was then 
filed on 28-1-53. In the meantime, It 
appears that the suit property was sold 
in a Court auction and it came to be pur- 
chased hy defendant No. 2. That led the 
plaintiff to withdraw the suit — it being, 
in his view infructuous — by giving an 
application Ex. 81 on 29-1-54 wherein he 
stated that the right, title and interest 
of the suit property has been sold away 
and that, therefore, he does not think it 
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proper to prosecute his suit. He has then 
stated that he may be permitted to with- 
draw his suit without prejudice to his 
lawful rights and remedies in the suit. 
-The Court permitted him to withdraw 
the suit directing him to pay the costs of 
defendant No. 2. It was urged by Mr. 
Desai that this was a withdrawal pure 
and simple and the order passed thereon 
did not give him any permission to file a ' 
fresh suit on the same cause of action 
or in respect of the same subject-matter 
in the suit. Such a suit, according to him, 
will be hit by the provisions contained in 
Order 23, Rule 1(3) of the Civil Procedure' 
Code. Rule 1 of Order 23 provides as 
under: — 

"1. fl) At any time after the institu- 
tion of a suit the plaintiff may, as against 
all or any of the defendants, withdraw his 
suit or abandon part of his claim. 

(2) Where the Court is satisfied — 

(a) that a suit must fall by reason of 
some formal defect, or 

(b) that there are other suffident 
grounds for allowing the plaintiff to 
institute a fresh suit for the subject- 
matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, 
grant the plaintiff permission to withdraw 
from such suit or abandon such part of a 
claim with liberty to institute a fresh 
suit in respect of the subject-matter of , 
such suit or such part of a claim. 

(3) Where the plaintiff withdraws from - 
a suit, or abandons part of a claim, with- 
out tbe permission referred to in sub- 
rule (2), he shall be liable for such costs 
as the Court may award and shall be 
precluded from instituting any fresh suit 
in respect of such subject-matter or such 
part of the claim. 

XX XX xx” 

It was, thus, urged that .the plaintiff was 
precluded from instituting the present 
suit winch, according to him, was in 
respect of the same subject-matter since 
he had not obtained any such permission 
as required under Order 23, Rule .1, 
clause (2) of the Civil Procedure Code. 
This contention was resisted by Mr. 
Nanavati on various grormds. He tried to 
urge in the first instance that both the 
application and the order passed thereon 
must be read together and that when the 
permission for withdrawal from the suit 
was granted by the Court, it should be 
taken or deemed to have been in view of 
the prayer made in the application itself. 

In support thereof, he invited a reference 
to the case of Khudi Rai v. Lalo Rai, AIR \ 
1926 Pat. 259, where it was held as ; 
follows: — 

"Where an application is made by a 
plaintiff to withdraw from a suit with 
liberty to bring a fresh suit on which an 
order is passed giving the permission to 
withdraw from the suit, although nothing 
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iioners were not well adwsed in taking 
up such extreme positions.” 

Iheir Lordships had something to say 
about reservation for sportsmen and other 
classes of citizens, but as this point does 
not arise for decision in this case, we 
would refrain from dealing with it. 

12. The aforesmd judgment was 
noticed to in a decision of the Andhra 
Pradesh High Court in AIR 1968 Andh. 
Pra.’ 165 and the Mysore decision was 
cited with approvak The same view h^ 
been taken by Jaswant Singh J, in Writ 
Petns. 99 and 120 of ’68= (AIR 1969 J. & 
K 136), Kushma Joshi v. Pro Vic^ 
Chanc^or, J. & K, University, wherem 
the learned Judge observed as imder: — 

“It would thus be clear that besides the 
reservations which are specifically pro- 
vided for in Arts. 15(3) and (4) and 16(4) 
of the Constitution of India rese:^ations 
of on the basis of reasonable classification 
under Art. 14 of the Constitution can be 
made. I am fortified in this view by a 
direct authority of the Mysore High Court 
in AIR 1966 Mys. 40 where a Division 
Bench of the Court upheld the reservations 
of seats in the Medical Colleges under 
the management of the Government for 
the children or wards of the men in arm- 
ed services, and ex-servicemen Including 
those who were in the armed services 
during the second World War.” 

13. We find ourselves in complete 
agreement with these observations. 

14. No decisiori taking a contrary view 
has been cited by the Counsel- for the 
petitioners. 

15. Our attention was also drawn to 
a decision of the Patna High Court In 
AIR 1968 Pat. 3 (FB) where reservation 
made for employees of the University 
was struck down. This decision, however, 
is clearly distinguishable and we are not 
in a position to equate children of the 
army p^onnel with the children of the 
University employees for the reasons that 
we have already given. 

16. Thus the reservation made by the 
Government for the children of the army 
personnel was valid and they were entitl- 
ed to a preferential treatment by being 
selected for admission to the Medical Col- 
lege even though they had secured lesser 
marks than some of the petitioners. It 
is, however, not suggested that there has 
been discrimination inter se between the 
children of the army personnel 

17. It was next contended that reser- 
, vation for persons belonging to Ladakh 
1 or to the Scheduled Castes was also not 

proper. This argument, however, is to be 
stated only to be rejected, because 
Art. 15(4) specifically authorizes the State 
to make special provisions for the ad- 
vancement of socially and educationally 
backward classes of citizens or members 
1970 J. & K,/4 IV G— 29 
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of the Scheduled Castes. In the instant 
case the Government has indicated the 
data on the basis of which it reached the 
conclusion that members belonging to the 
district of Ladakh and those bdonging to 
the Scheduled Castes were backward 
classes of citizens. The materials on the 
basis of which the Notification of the 
Government was passed have not been 
challenged before us, nor has it been 
shown to our satisfaction that persons 
coming from Ladakh are not backward. 
In AIR 1968 SC 1012 (P. Rajendran v. 
State of Madras) reservation on the 
ground that certain candidates belonged 
to a particular district which was back- 
ward was upheld, provided the reserva- 
tion was not made purely on the basis of 
the place of birth. In this connection their 
Lordships observed as follows: — 

“Even though there may be some sub- 
stance in the charge that all this compli- 
cated and confusing method has been 
pmvided in order to get over the prohi- 
bition in Art. 15(1) by a camouflage we 
caimot say that there is a clear violation 
of Art. 15(1) for the district which ■ the 
candidate may claim does not depend 
upon the place of his birth. We cannot 
therefore, strike down R. 8 on the ground 
that it discriminates on the basis of the 
place of birth of the candidate concerned.” 

18. In this case, no doubt, their Lord- 
ships did not approve of the allocation or 
distribution of seats districtwise, but that 
has not been done in the present case. 
Lad^di happens to be only one of the 
districts of the State and the citizens 
belonging to this area have been declared 
by the Government to be socially and 
educationally backward so as to come 
within the protection given by Art. 15(4) 
of the Constitution of India. Thus the, 
reservation made by the Government for 
candidates from the Ladakh district and 
members of the Scheduled Castes is per- 
fectly valid and cannot be struck down 
as being violative of Arts. 14, 15 or 29 of 
the Constitution of India. 

19. Barring the cases of persons for 
whom reservation has been made, it is 
conceded that there has been no discrimi- 
nation between the candidates who have 
been selected for admission to the Medical 
College and the petitioners. In view of 
our clear finding that reservation made 
for various classes of citizens was good 
and valid, there does not seem to be any 
good ground for our interference with 
the admission of the respondent candi- 
dates to the Medical College at Srinagar. 

20. It was faintly suggested by the 
counsel for some of the petitioners that 
even though they had fetched higher 
marks they were not even interviewed 
and were selected to Medical Colleges 
situate outside the State instead of being 
given a chance in the Medical College of 
the State. The case of Amina Akhtar was 
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cited as glaring instance of such an ^bi- 
trary selection. We have already pointed 
out that regarding candidates who have 
been selected to Colleges outside the 
State, no relief can be given by us be- 
cause they having been admitted by col- 
leges which fall beyond the territorial 
jurisdiction of this court, their admission 
caimot be touched by any order passed by 
us. Unlike Art. 226 of the ‘Constitution of 
India, S. 103 of the State Constitution is 
couched in the same language as that of 
the unamended provisions of Art. 226 
which had not given extra-territorial 
jurisdiction to the High Courts. For these 
reasons we are unable to interfere with 
the selections made by the Government 
of candidates to Colleges outside the 
State. Lastly when it seems to us that 
the data laid down by the Government 
by setting up the Selection Committee 
consisting of responsible persons and the 
guidelines indicated by the Govermnent 
for selection to the Medical College con- 
tains the quality of objectivity, the selec- 
tion of the respondent candidates to the 
Medical College cannot be assailed on the 
ground that the selection was not objec- 
tive. Ill fact we are satisfied that the selec- 
tion of the respondent candidates was 
made in accordance with the tests laid 
down by us in AIR 1967 J. & K. 106 
fSupra). 

21. For the reasons given above, the 
writ petitions fail and are dismissed, but 
in the circumstances without any order 
as to costs. 

22. ANANT SINGH, J.: — I fully agree 
with Hon’ble the Chief Justice. 

23. I may only add that, in future, 
selection of the candidates for admission 
into the Colleges outside the State, should 
also be made on merits inter se only 
among those candidates who opt for out- 
side the State so as to provide a safeguard 
against any hostile discrimination be- 
tween such candidates. 

24. As for the reservation for the 
children or wards of service or ex-ser- 
vicemen of the Defence Personnel, I 
wholly associate myself with all the 
reasons of Hon’ble the Chief Justice. 
These men fully deserve as a class a 
special treatment in the matter of admis- 
Sion of their children,, and wards into 
educational institution, and I would add, 
similar institutions; regard being had to 
the difficult conditions of their services. 
They are all doing yeoman’s National 
service, always at the personal risk of 
their lives, and any one who grudge them 
this small concession is only betraying 
his selfish end, and unpatriotic feelings. 
Any favour shown to these people \sdll 
always be small. During the British days, 
the sons and blood relations of Army men 
were given special preference even in the 
matter of appointments to public service. 


The concession extended to their children 
by making the reservations is fully pro- 
tected under the Constitution as has been 
elaborately dealt with, if I may say so 
with respect by Ali, C. J. 

Petitions dismissed. 
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Bakshi Rughnath, Appellant v. Custo- 
dian General and others. Respondents. 

Letters Patent Appeal No. 7 of 1966, 
D/- 4-6-1969 against order of S, M. Fazl 
Ali, J., D/- 29-8-1966. 

(A) J. & K. State Evacuees’ (Adminis- 
tration of Property) Act (6 of 2006), S. 30 
(5) — Order of Custodian General — Re- 
view of — Successor in office can review 

— (CivU P. C. (1908), O. 47, R. 1). 

The words "his own order’’ in S. 30(5) 
do not refer to a particular person who is 
holding the office but to a particular office 
which the officer concerned is holding. 

In other words, what this section contem- 
plates is that an order passed by Uie 
Custodian can be reviewed only by the 
Custodian and not by any other authority. 
The word "own” does not refer to a parti- 
cular person who is holding the office for 
the time being and is wide enough to n- 
clude the successor of the officer concern- 
ed. AIR 1966 J. & K. 12 & AIR 1952 Pepsu 
82 & AIR 1963 Bom. 110, Rel. on. 

(Para 5) 

(B) J. & K. State Evacuees’ (Adminis- 
tration of Property) Act (6 of 2006), S. 30 
and K. 27(6) of the Rules imder the Act — 
Review application — Limitation — Ap- 
plication has to be filed within 30 days. 

The period of limitation for a review of 
an order by the Custodian General on the 
basis of Rule 27 (6) of the Rules under 
the Act is 30 days from the impugned 
order as the time within which ordinarily 
an application for review should be pre- 
sented before the Custodian General 

(Para 20) 

(C) J. & K. State Evacuees’ (Adminis- 
tration of Property) Act (6 of 2006), S. 30 

— Civil P. C. (1908), O. 47, R. 1— Power 
of review ■ — It is analogous with O. 47, 

R. 1. 


The three terms 'appeal, review and 
revision’ have received more or less a 
definite and precise meaning which on 
the face of it suggests itself to anybody 
conversant with the functioning of Courts 
of Law, In Section 30 the three remedies 
'appeal, revision and review", are put in 
together and the hierarchy of the officers 
competent to hear appeals from orders of 
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subordinate officers are clearly indicated. 
Similarly imder sub-sec. (4), the Custo- 
dian General, Custodian, AddL Custodian 
etc., have been given the power to revise 
orders passed by their subordinates and 
under sub-section (5) the same officers 
have been given powers to review their 
orders which shows that this word 'review' 

I has been used more or less in a well re- 
cognized legal sense and is lumped to- 
gether in the sanie section which pertams 
to appeal and revision. Therefore, the 
power to review should be analogous to 
those given by the Code of Civil Proce- 
dure. Case law discussed. (Para 8) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 J. & K. 8 (V 54) = 

1966 Kash. L. J. 310, Tej Ram v. 
Custodian General 6, 8 

(1966) AIR 1966 J & K. 12 (V 53) = 

1965 Kash. L. J. 258, Bansi Lai v. 
Deputy Custodian General 5 

(1963) AIR 1963 Bom. 110 (V 50) = 

ILR (1963) Bom, 158, Union of 
India v. Dr. Maqsood Ahmed 5, 6, 9 
(I960) AIR 1960 J & K 125 (V 47), 
Mahomed Sultan Zargar v. Custo- 
dian General E.P. 6, 8 

(1954) AIR 1954 Pat 43 (V 41)=ILR 
32 Pat, 630, Bibi Nazma v. R. P. 

Sinha 6, 8 

(1953) AIR 1953 S.C. 298 (V 40) = 

1953 SCR 691, Ebrahim Aboo- 
baker v. Tekchand 6 

(1952) AIR 1952 Pepsu 82 (V 39). 

' Kartar Singh v. Custodian Mus- 
lim Evacuee Property 5, 6, 9 

(1938) AIR 1938 Bom. 484 (V 25) = 

178 Ind. Cas. 588=40 CrL L. J. 

97 (FB). Emperor v. Somabhai 
Govindbhai 7 

(1938) 1938-2 AIL E. R. 79=1938 

A.C. 321, Robinson Bros. Ltd. v. 
Houghton and Chester-Le-Street 
Assessment Committee 8 

(1927) AIR 1927 Cal. 415 (V 14)=; 

45 Cal. L. J. 185, Secy, of State V. 

Fakir Mahomed Mandal 7 

(1893) 1893-1 Q.B. 25, Jay v. John- 
stone 8 

(1885) 15 QBD 403=54 LJQB 400, 
Barlow v. Teal 8 

D. N. Mahaian, for Appellant; Add). 
Advocate General, for Respondent (No. 1); 
S. Joginder Singh, for Respondents (Nos. 
2 and 3). 

BHAT, J. (with Mian Jalal-ud-Din, J.) 
— This is a Letters Patent appeal against 
the judgment of Justice Ali (as his Lord- 
ship then was) dated 29-8-1966 whereby 
he has dismissed the writ petition of the 
•'t present appellant. Wlien this appeal was 
‘ argued before two of us. we thought it 
desirable that the appeal should be heard 
by Full Bench of the court because the 
points raised in this appeal may be of 
common recurrence and an authoritative 
pronouncement was necessary from this 
Court on points raised. 


2. We need not discuss the facts, of 
this case because in the first place that is 
tmnecessary and secondly because tliis 
appeal can be disposed . of only on some 
points of law. But however to appreciate 
the points of law raised, some relevant 
facts may be mentioned. 

3. 9 kanals and 5 marlas of land in 
village Sai Ralewalan belonged to one 
Bakshi Yugraj. He executed an agree- 
ment to sell this land on 25-11-1995 m * 
favour of one Siraj-ud-din. This Bakshi 
Yograj brought a suit for possession of 
this land in the Court of Munsiff Jammu 
on 5-1-2003 and an ex parte decree was 
passed therein on 25-10-2004. This pro- 
perty was declared to be evacuee pro- 
perty by the Custodian. Yograj died some 
time before 2008 and his son Rughnath, 
the present appellant, took possession of 
this land. This land was however allotted 
by the Custodian to the Respondents Bir 
Singh and Man Singh in the year 1951. 
An application under Section 8 of the 
Evacuee Administration of Property Act 
(hereinafter referred in this judgment as 
The Act’) filed by the appellant Bakshi 
Rughnath was rejected by the Custodian 
on 20-11-1960. A revision was filed tb the 
Custodian General who set aside the 
order of the Custodian by his order dated 
15-4-1961. An application for review was 
presented by the Respondents 2 and 3 
before the successor of the previous Cus- 
todian General on 18-4-1962 which was 
accepted by the present Custodian Gene- 
ral by his order dated 22-4-1965. It may 
be mentioned that against the order of 
the Custodian General dated 15-4-1961 a 
writ petition was presented in this Court, 
which was dismissed as not pressed on 
20-6-1962. Against the last order of the 
Custodian General dated 22-4-1965 a wnt 
petition was presented in the High Comi: 
which was heard by the learned Hon’ble 
Chief Justice (Ali J.) who dismissed the 
writ petition by his order under appeaL 

4. As we said earlier we need not go 
into the factual aspects of this case. May 
be the present Custodian General by 
means of his order 22-4-1965 may have 
done substantial justice to the parties, as 
remarked by the learned Single Judge 
but the important point for determination 
is what was the nature of the proceedings 
before the learned Custodian General, 
which were started with the application 
of the respondents 2 and 3 dated 18-4- 
1962 and what were the powers of the 
Custodian General in disposing of that 
petition. The petition has been described 
by the respondents 2 and 3 as a review 
petition. The Custodian General who had 
decided the revision on 15-4-1961 was no 
more the Custodian General on 18-4-1962. 
The present Custodian General states in 
the body of the judgment that: 

" I feel that the present applica- 

tion does not fulfil the conditions of a re- 
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view. It can at best be treated as a inis- 
cellaneous application seeking relief from 
a gross injustice done to. the applicants 
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After recording this finding towards 
the end of his judgment, he says that:— 

I accept the contention raised 
in the application which I treat as miscel- 
laneous application in the shape of a re- 
view. Therefore the order issued by my 
learned predecessor-in-office on 16-4- 
1961 is superseded by. this order of today 
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From this it Is quite clear that the learn- 
ed Custodian General treated this appli- 
catien of 18-4-1962, which was in fact an 
application for review, as a miscellaneous 
review application. In the first place we 
have not been able to understand the 
significance of the word hniscellaneous’. 
Either it can be a review application pure 
and simple or a miscellaneous application 
for which we do not find any provision 
in the Act. The Act lays down specifically 
the various applications that can be made 
under the Act and we need not go into the 
various categories of applications men- 
tioned in the Act; but apart from certain 
specific classes of applications, there is_no 
provision for a miscellaneous application. 
So the only name that could be given to 
fte application of the respondents 2 and 
3 dated 18-4-1962 would be a review ap- 
plication and it has been substantially 
treated as such by the learned Custodian 
General. The short question, therefore, 
for deteimination in this appeal, which 
is of some importance and may crop up 
in many other cases, is what are the 
powers of tile Custodian General to re- 
view an order, more so passed by some 
other gentleman holding the same office. 
The relevant section of the Act is Sec- 
tion 30 which pertains to appeal, revision 
and review. It lays down that an appeal 
from an order of the Deputy or an Assist- 
ant Custodian shall lie to the Custodian; 
from that of the Custodian, an Addl. 
Custodian or an Authorised Deputy Cus- 
todian to the Custodian General; and 
from the order of the Custodian General 
to the High Court if there is judgment of 
variance. Under sub-sec. (4) the Custo- 
dian General, Addl. Custodian, or Autho- 
rised Dy. Custodian has been given power 
of revising any orders passed by an officer 
subordinate to him. Sub-section (5) of 
this Section 30 is the relevant section 
which comes for consideration in this 
appeal and it reads like this:— 

"The Custodian General, Custodian, 
AddL Custodian, or Authorised Deputy 
Custodian, but not a Dy. or an Assistant 
Custodian may, after giving notice to the 
parties concerned, review his own order." 

Sub-section (6) further lays down that: 

"Subject to the foregoing prowsions of 
this section, any order made by the Cus- 


todian General, Custodian, AddL Custo- 
dian Authorised Dy. Custodian, Dy. Cus- 
todian or Assistant Custodian shall be 
final and shall not be called in question 
in any court by way of appeal or revi- 
sion or in any original suit, application or 
execution proceedings". 

The argument of the learned Counsd 
for the Custodian General and the respon- ^ 
dents 2 and_ 3 is that the Custodian Gene- / 
ral has unlimited powers of review, he 
is not bound by any of the limitations as 
prescribed xmder Order 47 of the Code 
of Civil Procedme. In other words the 
argument of the learned counsel for the 
respondents is that the Custodian General 
and other officers rnentioned in sub-sec- 
tion (5) of Section 30 of the Act can re- 
view an order passed by himself or by his 
predecessor. He is not fettered by any 
limitations in the exercise of tbig power. 
There is no time limit wi thin 

which he should be moved, he 
can be moved to exercise his 

powers after any lapse of time. The 
learned counsel for the appellant on the 
other hand argues that the Custodian 
General or the Officers mentioned in siib- 
section (5) can only review an order pass- 
ed by him personally and not by his pre- 
decessors. Secondly a review is warranted 
only on such conditions as are given In 
Order 47 of the Code of Civil Procedure, 
and thirdly the period of limitation pre- 
scribed for review petitions tmder the ^ 
Liimtation Act should govern such appli- ^ 
cations, 

5. We shall consider these points 
separately, First we take up the point 
whether it is necessary for ihe Custodian 
General exercising the powers of review 
to be the same gentleman who passed the 
order sought to be reviewed or he can 
review an order passed by his predeces- 
sor also. This point is not very difficult 
and is governed by the authority of this 
Court namely 1965 Kash. L. J. 258= (AIR 
1966 J & K 12). In that authority his 
Lordship Justice Ali (as hie then was) who 
wrote the Judgment of the Division 
Bench has held that: — 

"The words "his own order” do not 
refer to a particular person who is hold- 
ing the office but to a particular office 
which the officer concerned is holding. In 
other words, what this section contem- 
plates is that an order passed by the Cus- 
todian can be reviewed only by the Cus- 
todian and not by any other authority. 
The word 'own’. does not refer to a parti- 
cular person who is holding the office for 
the time being and is wide enough to \ 
include the successor of the officer con- y 
cemed.” 

The same view has been taken £n AIR 
1952 Pepsu 82 and AIR 1963 Bom. 110, 

In the last authority it was held that: 

" the word 'own’ occurring in the 

expression 'review bis own order’ does 
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not mean that the power to review is 
available o^y to the officer who made the 
order and not to his successor. The word 
'own’ has been necessary since the power 
is given to several officers of var 3 dng 
authority to review the order. In the 
absence of the word 'own’ the Dy. Custo- 
dian might be called upon to review the 
t order of a Custodian and an AddL Custo- 
dian may be called upon to review the 
order either of a Dy. Custodian or a Cus- 
todian a thing which was likely to intro- 
duce chaos in the administration of law, 
in order to confine each one vhthin his 
own authority, the word 'own’ has been 
used,” 

Therefore, we do not find any force in the 
argument of the learned counsel for the 
appellant that the present Custodian 
General coiild not review the order passed 
by his predecessor, 

G. Next we turn to the scope and 
limits of the authority of review by the 
officers mentioned in sub-section (5) of 
Section 30 of the Act. It is true that 
this sub-section does not mention any 
circumstances under which a review ap- 
plication can be entertained or upon what 
grounds a review petition lies. There is 
not consensus of authority on this point. 
We have the following authorities: AIR 
1954 Pat. 43, AIR 1960 J & K 125 and 
AIR 1967 J & K. 8 on the one hand and 
S AIR 1963 Bom, 110 and AIR 1952 Pepsu 
I 82 on the other hand. The two sets of 
authorities take apparently contrary 
views. Before we discuss these autho- 
rities, a reference may be made to a 
Supreme Court authority referred to by 
the learned counsel for the respondents 
namely AIR 1953 SC 298. In that autho- 
rity it was laid down that Section 141 of 
the Code of Civil Procedure does not 
apply to the Custodian as he is not a 
Court; though ffie proceedings held by 
him are of a quasi-judicial nature. The 
provisions relating to substitution were 
held therefore, not applicable to proceed- 
ings before the Custodian, This decision 
does not however, throv,’- any light on the 
matter in dispute in this case; because 
in that case the point for consideration 
was only whether substitution should be 
ordered after the death of some party in 
proceedings before the Evacuee autho- 
rities. 

. 7, A further argument of the learned 
counsel for the Custodian General is that 
the Code of Civil Procedure has been spe- 
cifically applied in a limited manner to 
proceedings before the Evacuee autho- 
rities. He has referred to Section 3 of 
the Act, v/hich lays that: — 

"The provisions of this Act and of the 
rules and orders made thereunder shall 
have eifect notwithstanding anything in- 
consistent therewith contoned in any 


other law for the time bang in force or 
in any instrument having effect by virtue 
of any such law.” 

And Section 29 of the Act expressly 
lays down that the Civil Procedure Code 
shall apply to the proceedings under the 
Act in respect of enforcing the attend- 
ance of any person and examining him 
on oath, compelling the discovery and 
production of documents and in other 
prescribed matters. The review powers 
are not prescribed either imder the Act 
or in the rules. This argument also does 
not clinch the matter becaixse the argu- 
ment is not that the procedure laid down 
in the Code of Civil Procedure shoidd be 
applied to the proceedings before the 
Evacuee authorities. On our part, v/e also 
do not propose to lay down that the Act 
or the rules framed thereunder any- 
where suggest that the grounds of review 
should be the same as mentioned in the 
Code of Civil Procedure strictly speaking. 
But our decision stands on entirely differ- 
ent grounds namely the ground relating 
to interpretation of statutes and soxmd 
prmdples which would govern the ad- 
ministration of justice whether by Courts 
of civil origin or by the authorities under 
the Act, It is not disputed that the autho- 
rities under the Act hold quasi-judicial 
powers and have to decide cases after 
hearing parties, after giving them notice 
and questions relating to important mat- 
ters affecting the evacuee property have 
to be decided by them between different 
persons appearing before them. There- 
fore_ the interpretation to be put on some 
sections of the Act v/here no specific pro- 
vision to the contrary is laid down, 
should be similar to those applied or act- 
ed upon in day to day administration of 
justice in Comrts of civil jurisdiction. In 
the first place it is a v/ell recognized 
principle of interpretation that any inter- 
pretation V7hich leads to absurdity or 
which makes the implementation of some 
enactment difficult or will result in chaos 
or anomalies or inconveniences should be 
avoided. Maxv/ell in the Interpretation of 
Statutes (8th Edition) on page 202 states: 

"Whether the language of a statute, in 
its ordinary meaning and grammatical 
construction leads to a manifest contra- 
diction of the apparent purpose of the 
enactment, or to some inconvenience or 
absurdity, hardship or injustice presinn- 
ably not intended, a construction may be 
put upon it v/hich modifies the meaning 
of the words, and even the structiure of 
the sentence.” 

To the same effect is AER 1927 Cal 415. 
Another principle of interpretation is that 
a rational meaning is to be given to the 
language of a statute. In Emperor v. 
Somabhai Govindbhai, 178 Ind, Cas. 583 
= (AIR 1938 Bom. 484) (FB) Beaumont 
C. J. observed that: — 
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"But I protest against the suggestion 
that a Judge construing an Act of Parlia- 
ment. is a mere automation whose only 
duty is to give out what he considers to 
be the priniary meaning of the language 
used. A Judge must always consider the 
effect of any construction which he is ask- 
ed to put on an Act of Parliament, and if 
he comes to the conclusion that a parti- 
cular construction leads to a result which 
he considers irrational or unfair he is 
entitled and indeed bound, to assume that 
the Legislature did not intend such a con- 
struction to be adopted and to try to find 
some more rational meaning to which the 
words are sensible.” 

If we accept the interpretation put by the 
learned counsel for the respondents one 
has to come to the conclusion that the 
Custodian General or for that matter the 
other officers and authorities mentioned 
in sub-section (5) of Section 30 can review 
any order either of their own or any of 
their predecessors without any justifica- 
tion and without any fetters as to the 
limitations or finality of the decisions 
given by themselves or by their predeces- 
sors. In matters where rights of parties 
are to be adjudicated some sort of finality 
must be attached to the decisions of the 
authorities legally competent to decide; 
otherwise it is not unlikely that two 
gentlemen exercising the same powers 
may come to opposite conclusions on the 
same facts. If individual opinions are 
allowed to have their sway; so many deci- 
sions solemnly arrived at after spending 
years and years can be set aside at any 
time by any officer at any time, and thus 
leave society and the decisions of such 
tribunals in a chaotic and perilous state. 
On this principle alone when a matter is 
decided by one competent authority it 
should not be allowed to be disturbed 
unless there is clear law authorising the 
same; otherwise there will be no finality 
to any decision or action of any tribimffi 
or authority. 

8. Now coining to the matter strictly 
in Question ie.. the power of review, here 
again it is a well established principle of 
law that although words are primarily to 
be construed in their popular sense, terms 
of art must be taken in their technical or 
legal sense, rather than be restricted or 
enlarged according to their popular mean- 
ing, unless a contrary intention appears”. 
See Halsbury’s Laws of England. (3rd 
Edition). Volume 36. page 393. Similarly 
Lord Coleridge in (1885) 15 QBD 403, 

Barlow v. Teal, at pages 404-405 says 
that; — 

"Whatever may have been the inten- 
tion of the legislature we can only decide 
this case on general principles, and one 
of those general principles is, that where 
cases have been decided on particular 
forms of words, in Courts, and Acts of 
Parliament use those forms of words 


which have received judicial construction, 
in the absence of anything in the Acts 
showing that the legislature did not mean 
to use the words in the sense attributed 
to them by the Courts, the presumption is 
that Parliament did so use them.” 

In 1893-1 QBD 25. Jay v. Johnstone, the 
same Lord Chief Justice Coleridge ob- 
served at page 28 that: — 


"There Is a well-known principle of 
construction sanctioned, if sanction were 
necessary, by the decision of the Court of 
Appeal in Greaves v. Tofield (1) that 
where the legislature uses in an act a 
legal term which has received judicial 
interpretation, it must be assumed that 
the term is used in the sense in which it 
has been judicially interpreted ” 

In Robinson Bros. Ltd. v. Houghton and 
Chester-le-Street Assessment Committee, 
1938-2 AU. E. R. 79, at page 87 it is said 
that: — 


" where Parliament in re-enacting 

legislation uses language which has beep 
the subject of judicial interpretation, it 
must be presumed to have used that lan- 
guage in the sense in which it has been 
judicially interpreted " 


The term 'review’ is a term of art and 
has received judicial recognition. Aiyar’s 
Law Lexicon defines 'review’ as "a pro- 
ceeding which exists by virtue of statute. 
It is in the nature of new trial of the issue 
previously tried between the parties. The 
cause of action being brought into Court 
again for trial by new petition. The 
proceedings in some respects resembles a 
writ of error and also a new trial”. 
In judicial pronouncements these three 
terms 'appeal, review and revision’ have 
received more or less a definite and pre- 
cise meaning which on the face of it sug- 
gests itself to anybody conversant with 
the functioning of Courts of Law. In 
Section 30 the three remedies 'appeal, 
revision and review*, are put in together 
and the hierarchy of the officers compe- 
tent to hear appeals from orders of sub- 
ordinate officers are clearly indicated. 
Similarly under sub-section (4). the Cus- 
todian General, Custodian, Addl. Custo- 
dian etc., have been given the power to 
revise orders passed by their subordinates 
and under sub-section (5) the same offi- 
cers have been given powers to review 
their orders which shows that this word 
'review* has been used more or less in a 
well-, recognized legal sense and is lumped 
together in the same section which pertains 
■to appeal and revision. Therefore, in our 
opinion the power to review should be 
analogous to those given by the Code of 
Civil Procedure. 


V 

X 


In this view we are supported by the 
authorities mentioned earlier riamely 
AIR 1954 Pat 43, AIR 1960 J & K 125, 
AIR 1967 J & K 8. In AIR 1954 Pat 43 a 
Division Bench of that Court held that — , 
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"When the le^latxire has deliberately 
tised a term which has a known legal 
significance in law, it must be taken that 
the legislature has attached to that term 
that known legal significance. The expr^ 
sion "review” used in S. 26 f 2), Admi n ^ 
tration of Evacuee Property Act must be 
construed not in a grammatical sense but 
it must be construed to have the^ same 
legal meaning as in O. 47. R. 1, Civil P. C. 
In that view the Custodian has no juris- 
diction to review the order of his pre- 
decessor. in absence of any fresh material 
or in the absence of any mistake or^error 
apparent on the face of the record.” 

This was a case trader the Administra- 
tion of Evacuee Property Act. This view 
has been accepted as correct by our Lord 
the Chief Justice Mr. Ali in AIR 1967 J. 
& K. 8 wherein his Lordship says that; — 
"The Custodian General has been given 
power to review his own order under the 
Act. Although the groun^ of such review 
have not been specified in Sec. 30 on the 
principle that when a statute uses a term 
of well-known significance the Legisla- 
ture must be presumed to have the inten- 
tion of attaching to that term that known 
legal significance, the Custodian General 
is required to review h is order only on 
certain specified grounds as provided for in 
Order 47, Rule 1 of the Civil Procedure 
Code that is. only when there is an error 
of fact apparent on the face of the record 
or where there is a discovery of new and 
certain matters or the like.” 

His Lordship has referred to AIR 1954 
Pat 43 also. The same view was expressed 
by Justice Nazir in AIR 3960 J & K. 125. 

9. Against this view we have to con- 
sider only two authorities namely AIR 
1952 Pepsu 82. In that case review pro- 
ceedings were started by the very Custo- 
dian who had made the original order. 
It was held that the review proceedings 
would not be without lurisdiction if the 
succeeding Custodian took additional evi- 
dence. The other authority AIR 1963 Bom. 
110 is a judgment of a single Judge of 
that court. It has no doubt held that the 
word 'review* should not be given a re- 
stricted meaning either nOTOwer than 
that contained in the Civil Procedure 
Code or larger. It has been further held 
that: — 

" Larger power of review seem 

to have been vested in the ofiicers con- 
cerned to set the matters right, where 

injustice was caused to any party ” 

But the same authority at the same time 
lavs down that; — 

" this wider meaning of the word 

"revie?^’ does not mean that merely be- 
cause a succeeding officer takes a con- 
trary view that he is entitled to set aside 
that order ” 

Some reasons have been given why the 
pov/er of review shoiild be construed 
liberally in the case of the Administra- 


tion of Evacuee Property Act: but the 
authority read as a whole supports the 
view we have taken namely that trader 
the garb of possessing unlimited powers 
of review an order passed by his pre- 
decessor cannot be set aside by a succeed- 
ing authority simply because he has con- 
trary views on the matter. Therefore 
taking all these authorities and the well- 
known rules of construction of statutes, 
the scope and ambit of the Act, the ab- 
surdities and hardships and anomalies 
that would arise by interpreting the 
word 'review* as giving unlimted powers 
to an officer, into consideration, we are 
clearly of the opinion that the grounds on 
wffich a review application can be enter- 
tained by the Custodian General or any 
other officer empowered to exercise such 
powers trader the Act should be analog- 
ous to those given to a Civil Court under 
the provisions of Order 47, Rule 1, C.P.C. 
In this case the learned Custodian Gene- 
ral has liimself after discussing the law 
relevant to review application, come to 
the conclusion that the application before 
me did not fulfil the conditions of a re- 
wew*. Therefore, there was no justifica- 
tion for him to bave set aside the order 
passed by his predecessor, notwithstand- 
ing the fact that the latter order did sub- 
stantial jiistice. 

10. The second point for consideration 
is that of time. In this case the review 
petition has been presented after one year 
and three days. Tbe order of the previotis 
Custodian General was dated 15-4-1961 
and this review petition was presented on 
18-^1962. Before discussing this point of 
limitation it is necessary to observe that 
as the order of the Custodian had been 
reversed by the previous Custodian Gene- 
ral by means of his order dated 15-4-1961, 
a finther appeal lay to this court under 
the provisions of Section 30(1) (c) of the 
Act. But no such appeal was preferred. 
On the other hand a v/rit petition was 
presented which also was vuthdrawn as 
not pressed, 

11. Ordinarily under the Limitation 
Act a review petition trader the Code of 
Civil Procedure can be presented vtithin 
SO days (Articles 160 and 161). Even an 
application for review of the judgment of 
the High Court in its original jurisdiction 
can be preferred within the same period 
(Article 162) and the maximum period 
for a review petition trader Article 173 is 
90 days from the order. In this case a re- 
view has been entertained after over a 
year and no cogent grounds have been 
mentioned why delay should be condon- 
ed nor has any reason been given by the 
Custodian General in his order under 
discussion on what grounds he has con- 
doned the delay. Even if v/e assume that 
no specific period for biinging in review 
application under such circumstances is 
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prescribed yet reason and justice demand 
that the maximum period allowed for 
review i.a, 90 days should be construed 
to be the period of limitation within 
which such review petitions should ordi- 
narily be presented. For preferring a 
revision under the Civil Procedure Code 
no limitation is prescribed but it has been 
held by the Courts in India that a revi- 
sion application should be presented ordi- 
narily witliin the same period as is pro- 
vided for an appeal. This Court also had 
occasion to consider this point and it has 
been held in a Division Bendi case that 
a revision petition should be presented 
within the time limit provided for an 
appeal 

12. Applying the same prindples to a 
review under the Act, it should have been 
presented within the same period. As 
that has not been done, therefore also the 
order of the Custodian General dated 
22-4-1965 is liable to be set aside. 

13. The result is that the appeal is ac- 
cepted and the order of the learned single 
Judge of this court dated 29-8-1966 and 
that of the Custodian General dated 22-4- 
1965 are set aside. There will be no order 
as to costs. 

14. ANANT SINGH, J.:— I fuUy agree 
with my learned brother Bhat J. I may 
only add that the Custodian General, 
when he himself conceded that the appli- 
cation before him in substance was one 
for review, and it "did not fulfil the con- 
dition of a review”, he manifestly acted 
in excess of liis jurisdiction in setting 
aside the order of his predecessor-in- 
offic^ dated 16-4-1961. The scope of the 
application for review would not be 
enlarged by merely labelling it as a 'mis- 
cellaneous application’, as the Custodian 
General would seem to think, so as to 
give him the requisite authority to set 
aside the order. The change in the nomen- 
clature of the application could not en- 
hance its scope. It continued to be an 
application for review, and before it could 
be granted, the conditions must have been 
found to have been existing. 

15. It is true that the Evacuee Admin- 
istration of Property Act, has not pre- 
scribed its own terms for a review of any , 
order while making a provision for it in 
Section 30. But for this reason alone, the 
well-known legal connotation attached to 
the term, review, as in Order 47, Eule 1 
of the Civil Procedure Code, has to be 
given to it for the interpretation of the 
term used in this Act as well. If any Act 
or Eule uses any term of legal phraseo- 
logy -without defining it, and if such 
phraseology has been defined in any other 
enactment, and has been largely recog- 
nized, the same interpretation has^ to be 
given to it, when it is not specifically 
defined otherwise. A -wider interpretation 
must be avoided, where the term is not 
defined. Brother Bhat J. has referred to 


■the authorities in this regard, and I need 
not repeat them. 

16. I may, however, also add that e-pen 
if the Custodian General could be con- 
ceded to include any -other ground, not 
provided for in Order 47, Eule 1 of the 
Civil Procedure Code for re-view, he had 
no other valid ground either. The order 
of his predecessor-in-office was based on 

recognition of a Ci-vil Court decree 
in favour of the appellant’s father. The 
present Custodian General had no autho- 
rity to ignore and act against tlie civil 
court decree, which had become final, and 
was binding on him. He could not ignore 
it in law even by invoking the provision 
of the Big Landed Estates Abolition Act 
2007, as he seems to have been done in 
supersession of the Ci-vil Comrt decree in 
favour of the appellant’s father. The 
pro-visions of Big Landed Estates Aboli- 
tion Act have to be enforced again^ any 
o-vmer of Big Estates -wit hin the scope of 
this Act, and by the authorities prescrib- 
ed therein- The Custodian General has 
acted -without jurisdiction in setting aside 
the order of his predecessor-in-office, and 
that also against -the law of limitation, as 
has been worked out by brother Bhat J., 
although, it may be conceded that there 
was no bar, to his rewewing the order 
of his predecessor-in-office -within the 
meaning of sub-section (5) of Section 30 
of the Evacuee Administration of Pro- 
perty Act, if there had been valid groimds 
for it. 

BY THE COUET 

17. After this Bench announced judg- 
ment on 30-12-1968 in this case, the 
learned Additional Advocate General 
brought to our notice the pro-visions of 
Eule 27 (6) made under the Administration 
of Evacuee Property Act, which read as 
under: — 

"An application for re-view of any 
order may be made -within thirty days of 
tlie date of such order and shall be pre- 
sented either in person or through a legal 
practitioner or a recognized agent,” 

This rule was not cited at the bar at he 
time of arguments nor were these rules 
available in the High Court library so 
that they could be made use of at the time 
of -writing judgment. This rule provides a 
limitation of 30 days for a re-view peti- 
tion. After this rule -wms brought to our 
notice, we ordered that the case would 
be re-heard on this point. We have heard 
the learned cotinsel for the parties. 

18. Under this Eule 27(6) of the Eules 
under the Evacuees’ (Administration of 
Property) Acfi 2006, as already indicated V 
a period of limitation for a re-view peti- / 
tion is 30 days. In our judgment of 30th 
December, 1968, we had decided this 
point on general principles as no period 

of limitation for a re-view petition -was 
brought to our notice at the -time of argu- 
ments. Therefore our judgment dated 
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30th December 1968 stands amended on 
the point of limitetion for review. The 
application for review before the learned 
Custodian General was presented after 
one year and three days. Obviously it was 
time barred. There was no attempt at 
getting the delay condoned nor was there 
any reason given by the leamed Custo- 
dian General for condoning the delay. 
Therefore also the order of the Custodian 
General was bad in the eye, of law and 
had to be set aside. 

19. Some sort of a written memoran- 
dum called 'submissions’ on behalf of the 
respondents 2 and 3 on the merits of 
the case have been placed on the file 
by Mr. Joginder Singh Advocate but he 
was not present to press these at the 
time of re-hearing. We have gone through 
the submissions ^o but in our opinion 
they are not relevant for the disposal of 
this petition. Therefore our order dated 
30th December 1968 stands. 

20. It is modified only to this extent 
that instead of holding 90 days as the 
period of limitation for a review of an 
order by the Custodian General we hold 
that on the basis of Rule 27(6) of the 
Riles imder the Act 30 days_ from the 
impugned order as the time within which 
ordinary an application for review 
should be presented before the Custodian 
General. 

21. The result is that the appeal is 
accepted and the order of the leamed 
Single Judge of this Court dated 29-8- 
1966 and that of the Custodian General 
dated 22-4-1965 are set aside. There will 
be no order as to costs. 

Appeal allowed. 


AIR 1970 JAMMU & KASHMIR 57 
(V 57 C 14) 

FULL BENCH 

S. M. FAZL ALI. C. J., J. N. BHAT AND 
ANANT SINGH, JJ. 

Lai Chand Pargal and others, Peti- 
tioners V. Director NES and others, Res- 
pondents. 

Writ Petns. Nos. 61, 87, 88, 126 and 127 
of 1967, D/- 24-4-1969. 

(A) Civil Services — Jammu and 
Kashmir Civil Services (Classification, 
Control & Appeal) Rules (1956), Rr. 2(a), 
2(b), 2(c), 2(d), 2(h), 2(i), 2(k), 25(2) and 
25(3) — Extent, scope and application of 
Rule 25, sub-rr. (2) and (3) — Principles 
governing promotion stated — Distinction 
between ordinary servants and Govern- 
ment servants pointed out. 

Per Majority (Bhat J. contra) — Sub- 
rr. 25(2) and (3) deal with the promotion 
of Government servants in their own ser- 
vice and has no application when there 

GMJGM/C649/69/YPB/D 


is a transfer of a member of one service 
to another. Even if by such transfer the 
Government servant gets into a higher 
category it will be really an appointment 
by transfer rather than a promotion in 
the service. Promotion conceives appoint- 
ment from a lower category to a higher 
category of the same service or an allied 
service because the words “such service” 
mentioned in Rule ,2(h) clearly denote 
that service must be the same. The order 
of the Government classifying various 
gazetted services dated 19-10-1955 cannot 
be taken as a guide or a basis for the 
interpretation of the rules. (Para 8) 

Rule 25(2) merely incorporates the gene- 
ral desire of the employer tO promote 
efficiency and integrity in the services so 
that a real impetus is given to meritorious 
persons in the matter of promotiorL The 
words used in sub-rule (2) are of a very 
wide amplitude and cover almost every 
category of service so that the geher^ 
rule contained herein is that promotion 
should be made on the basis of merit and 
ability alone, seniority to be considered 
only where merit and ability are approxi- 
mately equal. Thus this rule . contains 
what is known as the merit cum seniority 
formula. To begin with, the words, “pro- 
motion to a service” includes also promo- 
tion to all groups of posts declared by 
Government to be a service and thus it 
includes every category of the post borne 
on the cadre of a service. Such an inter- 
pretation is in consonance with the defi- 
nition of the word “service” as given in 
Rule 2(k). The word 'class’ includes not 
only promotion from one class to another 
but also promotion between classes inter 
se, that is to say, even if there are posts 
belonging to the same class but carrying 
different scales of pay and one class is 
superior to another in the matter of status 
and emoluments, then promotion even 
between the same class would be govern- 
ed by Rule 25(2). (Paras 9, 10) 

Sub-rule (3) of Rule 25 would apply 
only to such cases which are not covered 
by suh-rule (2) and it is the residuary 
rule which would apply if a residue is 
left, otherwise not. It would apply to such 
cases where there is promotion from one 
grade to another, though the posts may 
be of the same nature or character though 
with slightly different emoluments. Thus 
if there is promotion from one grade to 
another, it may be covered by sub-rule (3) 
and would have to be governed by senior- 
ity alone, until and unless promotion is 
withheld by way of penalty or when some 
other member is given promotion for 
extraordinary merit and ability. Writ 
Petn. No. 175 of 1966, D/- 3-3-1967 (SC) 
PoU. (Para 11) 

Every Government is guided by the 
sole consideration of improving the effi- 
ciency, integrity and stability of the ser- 
vices and in order to promote these quali- 
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ties in services, it is only necessary that 
in the matter of promotions merit and 
ability should be given topmost prefer- 
ence. This should be the first considera- 
tion present in the mind of the appointing 
authority if efiiciency is to be brought 
about in the services. This is the anxiety 
not only of the Government but of. any 
master regarding the servants which he 
employs. The relationship between the 
Government and its servants is similar 
to that of an ordinary master and servant 
with the difference that the conditions of 
service of Government servants are gov- 
erned by statutory rules or constitutional 
safeguards contained in' the Constitution. 
Excepting this prominent feature the 
other incidents are the same. Once a per- 
son enters a Government service, he has 
no right to be appointed to a higher post 
only on the basis of his seniority if he 
does not possess any merit. Indeed if pro- 
motions are made on the basis of seniority 
alone then it will be difficult to promote 
efficiency in the services and there will be 
no tendency for any person to improve 
his quality because the Government ser- 
vant would know that he would be pro- 
moted when his turn comes whether he 
deserves it or not. whether he improves 
his quality or not. He would get into the 
higher post merely by virtue of his seni- 
ority. Such a method of promotion is 
not consistent with the notions of a civi- 
lized society. (Paras 9, 12) 

(B) Civil Services — Jammu & Kash- 
mir Civil Services (Classification, Control 
& Appeal) Rules (1956), Rr. 8, 25, sub- 
rr. (2) and (3), 30(3) — Reasons for mak- 
ing promotion — Appointii^ authority is 
required to give : — Subjective satisfaction 
of appointing authority in the matter of 
promotion cannot be questioned — (Consti- 
tution of India, Art. 226) — AIR 1957 J. 
& K. 31 & AIR 1957 J. & K. 8 (FB), 
Partly Dissented from. 

The words 'shall be made on the ground 
of merit and ability’ in Rule 25(2) clearly 
postulate that the order of the appointing 
authority must show ex facie that the 
considerations mentioned in the rule_ were 
present in the mind of the _ appointing 
authority at the time of making promo- 
tions and the word 'groimd’ implies that 
these considerations should be stated in 
the order so that anybody reading the 
order inay know that action has been 
taken under Rule 25(2) of the Rules. The 
question of promotion depends largely on 
the subjective satisfaction of the appoint- 
ing authority and the assessment of the 
appointing authority regarding the work 
and the performance of the Government 
'servant cannot be questioned, unless it is 
shovm to be tainted by a mala fide or 
colourable intention; yet the statutory 
rules do require that the considerations 
which had weighed with the appointing 
authority must find place in the order of 


promotion and then alone it would be 
a compliance with the provisions of 
Rule 25(2). It is not that in every case the 
appointing authority should write a de- 
tailed order dealing with the merits and 
demerits of the promotion of a Govern- 
ment servant but what is contemplated by 
sub-rule (2) is a bare statement of the 
grounds on the basis of which promotion 
is mada AIR 1957 J & K 31 & AIR 1957 - 
J & K 8 (FB), Partly Dissented from. 
AIR 1969 Punj. 161, Dish 

(Paras 14, 15) 

(C) Civil Services — Jammu & Kash- 
mir Civil Services (Classification, Control 
and Appeal) Rules (1956), Rr. 25(2), 30— 
Promotion cannot be claimed as a matter 
of right — Appointing authority is not 
required to give opportunity of being 
heard before promotion is refused — 
(Constitution of India — Natural justice). 

A promotion bypassing the senior ser- 
vant may take place in either of the fol- 
lowing two ways: — (i) A jimior person 
may be appointed on the basis of merit 
and ability superseding the senior man. 

In such a case the senior man has no right 
at all because merit prevails over senior- 
ity. (ii) A junior man may be promoted 
to a higher post by superseding a senior 
man because the senior man though 
equal in merit to the junior servant is 
guilty of negligence or other laches as a 
residt of which his promotion is withheld. 

In a case falling in the latter class, the 
appointing authority under Rule 30 is 
bound to hear the Government servant 
before withholding his promotion. Thus 
under Rule 25(2) promotion cannot be 
claimed as of right. The principles of 
natural justice cannot be applied to mat- 
ters of promotion which are purely ad- 
ministrative in nature unless the rule it- 
self requires, and do not deal with the 
right of citizens, and there is ho question 
of giving a reasonable opportunity to the 
Government servant concerned of being 
heard before promotion is refused to him 
unless the appointing authoiily withholds 
promotion by way of penalty. Case law 
discussed. fParas 24, 2’i) 

'The rules regarding promotion provide 
sufficient guarantee against any arbitrary 
exercise of power inasmuch as they lay 
down, that reasons for promotion must 
be given and secondly where promotion 
is withheld by way of penalty, a reason- 
able opportunity to the Government ser- 
vant concerned of being heard in the 
matter is also provided for. 

(Paras 20, 21) 

(D) Civil Services — Jammu & Kasii- s 
mix Civil Services (Classification, Control V 
and Appeal) Rules (1956), R. 25(2) & (3) y 
— Grant of promotion on merits — No in- 
fringement of Art. 16, Constitution of 
India — (Constitution of India, Arts, 16 
and 226). 

In granting promotion to a- Govern- 
ment servant in accordance with the con- 
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ditions prescribed in Rr. 25(2) and 25(3), 
Art 16 of the Constitution of India is not 
infrinSed in anv way. Indeed, if the ap- 
pointing authori^ acts contrary to the 
rules or where its action is mala fide 
amounting to an arbitrary or colouraole 
exercise of iurisdiction, the aggrieved 
Government servant can always approach 
the Court for an appropriate remedy. 
AIR 1968 SC 81 & AIR 1960 SC 384, ReL 
on. (Para 32) 

Concept of equality contained in Art. 16 
of the Constitution of India cannot be at- 
tracted where a promotion of Govern- 
ment servant is made on the basis of 
merit. Before this Article wotild apply, it 
must be established that the Government 
servants are similarly circumstanced and 
have been selected for hostile discrimina- 
tion. Where the rule provides for promo- 
tion to be made on the basis of merit and 
ability and when he is not similarly cir- 
cumstanced with his junior who is of a 
superior merit, then in the event of the 
junior being promoted, the senior cannot 
take shelter under the infraction ■>! 
Art. 16 of the Constitution of India. AIR 
1962 SC 36. ReL on. (Para 29-A) 

(E) Civil Services — Jammu & Kash- 
mir Civil Services (Classification, Control 
and Appeal) Rules (1956), B. 24 — Inter 
se seniority of Government servants — 
Principle governing determination, stated. 

Seniority is to be governed with refer- 
ence to service, class, category or grade 
which is held by the Government servant 
and has to be determined by the date of 
his first appointment to such service, class, 
category or grade. The words 'first ap- 
pointment’ have been further defined as 
relating to the date of the first substa.!- 
tive appointment, that is to say, the dale 
of the' permanent appointment against a 
clear vacancy. If two persons are appoint- 
ed in the same class on the same date, 
then the date on which one of these per- 
sons has been confirmed or rather has 
secured the permanent appointment 
would be the date from which his senior- 
ity would run. The proviso to Rule 21 
lays down that in cases where persons 
have been appointed on the same dare, 
their inter se seniority would be deter- 
mined in the following mannen — (i) In 
the case of those promoted by their rela- 
tive seniority in the lower service, class, 
category or grade from which they have 
been promoted, their seniority would be 
governed by CL (a) of the proviso which 
refers to the date of their permanent or 
substantive appointment, (ii) In the case 
of employees recruited direct their senior- 
ity will be governed according to the 
positions attained by them or assigned to 
them in the competitive examination or 
on the basis of merit, ability eta In such 
cases there is no difficulty in determining 
the seniority of the Government seiwant. 
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(iii) As between some persons promoted 
and others recruited direct their seniority 
will be governed by the order in which 
appointments have to be allocated for 
promotion and direct recruitment as pre- 
scribed by the rules. The difficulty may 
arise where the rules do not prescribe 
the date of allocation. In such a case it 
is obvious that the principles governing 
CL (a) would naturally apply and the 
promotee wUl be deemed to be senior to 
the direct recruit unless there is a rule 
to the contrary. (Para 33) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 Punj. 161 (V 56)== 

1968 SLR 764, Union of India v. 

P. C. Bahl 13A 

(1968) AIR 1968 S.C. 81 (V 55) = 

1967- 3 SCR 430, U. Sankunm 

Menon v. State of Rajasthan 30 

(1968) AIR 1968 S.C. 1113 (V 55) = 

(1968) 3 SCR 363, State of Mysore 
V. S. Mahomed 27 

(1968) AIR 1968 S.C. 1385 (V 55)= 
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(1968) AIR 1968 CaL 35 (V 55). Arun 
Kumar v. State of West Bengal 26 

(1967) AIR 1967 S.C. 1427 (V 54)= 
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1963- 1 SCR 437, High Court of 
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T. R. Bhasin, R, N. Bhalgotra, Joginder 
Singh . and O, N. Tiku, for Petitioners; 
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Addl. Advocate General, Advocate Gene- 
ral and V. S. Malhotra, for Respondents. 

FAZL ALI, C. J.: — These writ petitions 
arise out of various orders passed by the 
appointing authority against the petitioners 
regarding their promotion to the next 
higher post. As these petitions involve 
substantial questions of law of far-reach- 
ing consequences, they have been refer- 
red to us for an authoritative pronounce- 
ment. Unfortunately, however, no parti- 
cular question has been framed by the 
Bench concerned. It has therefore become 
necessary for us to frame questions in- 
volved in the light of the arguments of 
the parties, the principles involved, and 
the facts common to all the cases. The 
questions which we have formulated are 
as follows: — 

(1) The extent, scope and application of ' 
Rule 24, Rules 25(2) and 25(31 ' of the 
Jammu and Kashmir Civil Services 
(Classification, Control and Appeal) Rules, 
1956, as also the principles governing 
promotion of Government servants rmder 
these provisions. 

(2) Whether or not the appointing 
authority is required to give reasons for 
maldng promotion, and if so, to what 
extent? 

(3) Whether or not the Govermnent 
servants have a legal right to promotion 
under the rules so as to make the act of 
promotion a .iudicial act requiring an ob- 
jective consideration? 

(4) Whether or not the appointing 
authority is to follow the principles of 
natural justice by giving a reasonable 
opportunity to the Government servants 
of being heard before promotion is decid- 
^ upon? 

(5) Whether in granting promotion to 
one Government servant and not to the 
other rights of equality tmder Art. 16 of 
the Constitution of India are infringed? 

(6) The principle governing inter se 
seniority of Government servants as con- 
tained in the rules. 

1-A. We would take up the points 
formulated oy us ad seriatim. 

Question 1. The extent, scope and 
application of Rule 24, Rules 25(2) and 
25(3) of the Jammu & Kashmir Ciwl Ser- 
vices (Classification, Control and Appeal) 
Rides, 1956, as also the principles govern- 
ing promotion of Government servants 
under these provisions. 

2. In the State of -Jammu & Kashmir 
the service conditions • ' of most of the 
Government servants are determined^ by 
the Jammu & Kashmir Civil Services 
(Classification, Control and Appeal) Rules 
1956 (hereinafter to be referred to as the 
Rules). These rules were published in the 
Government Gazette, by Government 
Order No. 952-C of 1956 dated 14-6-1956. 
The rules deal with a variety of subjects 
regarding the conditions of service of 


Government servants beginning from 
their appointment right upto the punish- 
ment or penalties that may be imposed 
upon them, and the mode prescribed 
therefor. We might state here that these 
rules are not only statutory in character 
but have also the authority of the Consti- 
tution because under the proviso to 
S. 124 of the State Constitution these 
rules have been directed to be continued -< 
to be effective subject to the provisions 
of any law made by the legislature after 
the coming into force of the Constitution. 
Since on the points involved in this case 
no such law has so far been made by the 
State legislature, it follows therefore that 
these rules would be deemed to be effec- 
tive under the provisions of the .Consti- 
tution referred to above. 

3. In order to understand the scope 
and the ambit of Rule 25 of the Rules 
it will be necessary to analyse the real 
import of the various terms defined in the 
Rides. Rule 2(a) defines cadre as the 
sanctioned strength of class, category or 
grade. Rule 2(b) defines category as the 
posts borne on the cadre of a service or 
class, but imposes two conditions before 
the posts can be said to fall within the 
same category. These conditions are: — 

(i) That the duties of the posts must be 
of the same character and importance. 

(ii) That they must be known by the 

same designation and the scales of pay 
should also be the same. _ _ J 

In other words, category is a sub-diwaon ^ 
of a particular post borne on the cadre of 

a service, carrying the same emoluments 
and known by the same designation. Class 
has been defined thus: — 

"Class means the posts borne on the 
cadre of a service between which and the 
other posts borne on the cadre of .the 
same service promotions and transfers are 
not ordinarily admissible.” 
hi order, therefore, to satisfy the defini- 
tion of a class two attributes must be 
fulled. In the first place the posts of the 
same class must belong to the same ser- 
vice: secondly promotions mid transfers 
between these posts forming a class are 
not ordinanly admissible. 

4. Promotion has been defined tlius:— 

"Promotion means the appointment_ of 

a member of service or class of a service, 
in any category or grade to a higher cat^ 
gory or grade of such service or class.’ 

It would thus appear that under the Rules 
promotion tantamounts to the appoint- 
ment of a member of a service or a class 
of service to a higher category, grade or 
class of the same service. The words 
'such service’ clearly indicate that promo- T 
tion contemplates appointment to a higher 
post of the same service. 

5. Rule 2 (j) which defines recruitment 
by transfer runs thus: — . 

"a candidate is said to be recruited by 
transfer to a service when at the time of 
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his first appointment thereto he is either 
a member or a probationer in another 
service.” 

6. Service is defined as a group of 
posts declared by Government to be a 
service. 

7. We have taken pdns to give detail- 
ed definilion of some of the terms because 

\ there appears to be serious divergence 
between the argument of the counsel for 
the parties VTith respect to the import and 
connotation "of these terms. We shall now 
take up Rule 25 (2) and (31 which rtm 
thus: — 

All promotions shall be made by the 
appointing authority. 

(2) Promotions to a service or class or 
to a selecti on category or grade in such 
service or class shall be made on grounds 

- of merit and ability and shall be subject 
to the passing of any tests that Govern- 
ment may prescribe in this behalf, senior- 
ity being considered only where the 
merit and ability are approximately 
equal. 

(3) AH other promotions^ shall be made 
in accordance with seniority and subject 
to any test or special qualifications pre- 
scribed by Government unless — 

(a) the promotion of a member has 
been withheld as a penalty or 

(b) a member is given special promo- 
tion for conspicuous merit and ability.” 
The learned counsel for the petitioners 
submitted that sub-rule (3) is the general 
rule of promotion, whereas sub-rule (2) 
of Rule 25 is a rule which applies to ex- 
ceptional cases covered by or mentioned 
in sub-rule (2). The Add! Advocate 
General on the other hand submitted that 
sub-rule (2) is the general rule under 
which promotions have to be made, 
whereas sub-rule (3) is the residuary rule 
which will cover cases not falling within 
the ambit of sub-rule (2) of Ride 25. The 
Add! Advocate GenerH initially submit- 
ted that the word 'promotion’ as used in 
Rule 25(2) is wide enough to cover and 
Include promotion from one service to 
another, though the two services may be 
of different Mnd altogether. Subsequently 
the AddL Advocate General changed his 
stand and argued that promotion means 
an appointment to a higher category of 
either the same service or an allied ser- 
vice. In our opinion tiie altered stand 
talcen by the AddL Advocate General is 
absolutely correct. We have pointed out 
from the definition of the word 'promo- 
tion’ that promotion conceives appoint- 
ment from a lower category to a higher 
category of the same service or an allied 
service because the words 'such service’ 
mentioned in Rule 2(h) clearly denote 
that service must be the same. 

In fact ff we accept the argument of 
the petitioners that Rule 25(3) is wide 
enough to cover promotion from one ser- 
vice to another, even if the two services 


are absolutely different, then such a con- 
clusion would lead to most anomalous 
results. For instance it may so happen 
that the appointing authority of one ser- 
vice and that of tiie other are not the 
same and the two may not agree in which 
case the promotion will not be possible 
at all. Furthermore where there is ser- 
vice of a technical kind, for instance, the 
Engineering service, it will be absurd 
to expect that an Overseer or an Asstt 
Engineer would be promoted to another 
service, say the judicial service and- be 
appointed a Sub- Judge or a District 
Judge. In our opinion such a state of 
affairs was never contemplated by the 
rules and that is why Rule 2(j) clearly 
defines recruitment by transfer. The defi- 
nition of this term signifies that a mem- 
ber of one service may be transferred to 
another service. 

It is obvious therefore that a member 
of one service is transferred to another 
service only if the transfer is possible and 
not otherwise. For these reasons there- 
fore sub-rr. 25(2) and (3) deal with the 
promotion of Government servants in 
their own service and has no application 
when there is a transfer of a member of 
one service to another. Even if by sudh 
transfer the Government servant gets 
into a higher category it wiU be really 
an appointment by transfer rather than 
a promotion in the service. 

8. Reliance was however, placed by 
the Addl. Advocate General as also by the 
counsel for the petitioners on an order 
of the Government classifying various 
gazetted services where a number of ser- 
vices have been mentioned, enumerating 
the class or the category. This classifica- 
tion was made on 19-10-55 that is to say 
long before the rules came into force. 
Furthermore this classification has been 
made in order to describe the status of a 
Government servant, the emoluments to 
which he is entitled, and the T.A. that 
he is entitled to draw. This classification 
has nothing to do with the interpretation 
of the rules. In fact clause 4 of the pre- 
face to the rules makes this position 
absolutely clear by providing as follows: 

"Nothing however, in this classification 
should be taken to convey any change in 
the conditions of service of a post or a 
group of posts in regard to their perma- 
nent or temporary nature of their being 
pensionable or non-pensionable. Such 
conditions wiU be determined by the 
general or special rules pertaining to a 
service or its class or category or the 
sanction under which a particular post 
has been created.” 

It is therefore manifest that we cannot 
interpret the terms mentioned in the 
rules with reference to the classification 
of gazetted services made by the Govern- 
ment which has been done for a very 
different purpose. Furthermore this clasa- 
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fication has now become out of date be- 
cause it is conceded by the AddL Advo- 
cate General that a number of additional 
posts have come into being which do not 
find place in the said classification and 
some of the posts mentioned in the classi- 
fication have ceased to exist. For all these 
reasons therefore we are not in a position 
to take the aforesaid classification as a 
guide or a basis for the interpretation of 
the rules. 

9. We would now take up the first 
question, namely the scope and the 
ambit of R. 25(2) and (3). In our opinion 
every Government is guided by the sole 
consideration of improving the efficiency, 
integrity and stability of the services and 
in order to promote these qualities in ser- 
vices, it is only necessary that in the 
matter of promotions, merit and ability 
should be given topmost preference. This 
should be the first consideration present 
in the mind of the appointing authority 
if efficiency is to be brought about in the 
services. This is the anxiety not only of 
the Government but of any master re- 
garding the servants which he employs. 
The relationship between the Govern- 
ment and its servants is similar to that of 
an ordinary master and servant with the 
difference that the conditions of service 
of Government servants are governed by 
statutory rules or constitutional safe- 
guards contained in the Constitution. Ex- 
cepting this prominent feature the other 
incidents are the same. In our opinion, 
therefore. Rule 25(2) merely incorporates 
the general desire of the employer to pro- 
mote efficiency and integrity in the ser- 
vices so that a real impetus is given to 
meritorious persons in the matter of pro- 
motion. 

The words used in sub-rule (2) are of a 
very wide amplitude and cover almost 
every category of service so that the 
general rule contained herein is that pro- 
motion should be made on the basis of 
merit and ability alone, seniority to be 
considered only where merit and ability 
are approximately equaL Thus this rule 
contains what is known as the merit cum 
seniority formula. To begin with, the 
words "promotion to a service” includes 
also promotion to all groups of posts 
declared by Government to be a service 
and thus it includes every category of the 
post borne on the cadre of a service. Such 
an interpretation is in consonance with 
the definition of the word 'service’ as 
given in Rule 2(k) referred to above. 'The 
word 'class' includes not only promotion 
from one class to another but also promo- 
tion between classes inter se, that is ■ to 
say even if there are posts belonging to 
the same class but carrying different- 
scales of pay and one class is superior to 
another in the matter of status and 
emoluments, then promotion even be- 
tween the same class would be governed 
by Rule 25(2). 


_ 10. The learned coimsel for the peti- 
tioners, however, submitted that the word 
'class’ used in sub-rule (2) of Rule 25 
postulates promotion from one class to 
another and not promotions within the 
same class. We do not find any warrant 
for this view because no such distinction 
has_ been laid down in the rules for de- 
limiting the scope of the word 'class'. . 
Furthermore such an interpretation does 
not appear to be consistent with tlie defi- '' 
nition of the word 'class’ in Rule 2(d). 
According to the definition class means 
the posts borne on the cadre of a service 
between wnich and the other posts borne 
on the same .service promotions and trans- 
fers are not ordinarily admissible. For 
instance in the classification of gazetted 
services produced by the AddL Advocate 
General, the Chief Secretary and the 
Commissioner have been placed within 
same class but they carry different 
emoluments. It is obvious that promotions 
between these two members of the class 
are neither admissible nor can a member 
of one category in the class be transferred 
to another. In other words it cannot be 
said that a Commissioner can be trans- 
ferred as Chief Secretary and a Chief 
Secretary as Commissioner. 

Similarly in the Kashmir Judicial Ser- 
vice Sub- Judges and Munsiffs are shown 
as belonging to the same class, but it 
cannot be urged with any show of force 
that Munsiffs can be transferred as Sub- ^ 
Judges and Sub-Judges as Munsiffs. Such 
transfers cannot be done until the Mun- 
siffs are promoted to the rank of Sub- 
Judges. The emoluments of these two 
posts and the scales of their pay are also 
different. It is therefore clear that the 
word 'class’ used in Rule 25(2) is wide 
enough not onlv to include promotion 
from one class to another but also promo- 
tions within the same class. 

11. The third contingency contem- 
plated by .sub-rule (2) is that promotions 
should be made to a selection category 
which is defined in Rule 2(c) as a cate- 
goiry declared to be a selection category 
by the appointing authority. Thus analys- 
ing the provisions of this rule it would 
appear that the rule governs all cases 
of promotion to a service, that is to say 
(1) between the posts belonging to a parti- 
cular service (2) to posts contained either 
in the same class or to posts from one 
class to anothen and (3) to posts which 
are declared bv the appointing authority 
to be a selection category. In Ihe case of 
all these promotions, the rules lay down 
that the primary consideration for promo- ± 
tion should De merit and ability and such 
tests as may be prescribed, seniority^ to 
be considered only when merit and ability 
are equal. In other words the rule clearly 
contemplates that where a junior membOT 
of the service is superior in merit and 
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ability to his senior, he is entitled ^ to be 
promoted in preference to the _ senior on 
the grounds of merit and ability. "i^e 
senior member has no right to promotion 
unless he can show that he is equal in 
merit and ability to the junior member. 

If this criterion is adopted, it_ will im- 
prove the efQciency and integrity of the 
services and give an impetus to the meni- 
bers of the services to improve their 
quality. 

Sub-nde (3) would apply only to such 
cases which are not covered by sub- 
rule (21 and it is the residuary rule which 
would apply if a residue is left, otherwise 
not. The question which arises for our 
serious consideration is as to what cases 
would be covered by sub-rule (3) if we 
hold sub-rule (2) to be the general rule. 
There is however no difficulty in finding 
an answer to this question. Sub-rule (3) 
would apply to such cases where there is 
promotion from one grade to another, 
though the posts may • be of the same 
nature or character though with slightly 
different emoluments. For instance in the 
State we have two grades of clerks 
(Junior Assistants), Es. 65-130 and Es. 75- 
150. Assistants working in both the 
grades bear the same designation. Thus 
if there is promotion from one grade to 
another, it may be covered by sub-rule (3) 
and woiold have to be governed by senior- 
ity alone, imtil and tmless promotion is 
withheld by way of penalty or when 
some other member is given promotion 
for extraordinary merit and ability. We 
might mention here that the Supreme 
Court in case of Ghulam Nabi Shora v. 
the State of Jammu & Kashmir, Writ 
Petition No. 175 of 1966, D/- 3-3-1967 

(SC) appears to have gone into this ques- 
tion and interpreted the language of 
Er. 25(2) and 25(3). 

In this case their Lordships were consi- 
dering the promotion of Mimsiffs to the 
rank of Sub- Judges and their Lordships 
clearly held that such a promotion was 
covered by Eule 25(2) and not by E. 25(3). 
Their Lordships observed as foUows: — 

“It is common ground that in the mat- 
ter of promotion Munsiffs are governed 
by the J. & K. Civil Services (Classifica- 
tion. Control and Appeal) Eules 1956 

Under CL (2) of E. 25 promotion is to be 
made strictly on merit and ability and 
the petitioners cannot claim as of right 
to be promoted merely on the ground 
that they were placed higher in rank in 
the list of appointees to the posts of Gov- 
ernment Prosecutors than respondents 4 
to 9 It was somewhat faintly suggest- 

ed on behalf of the petitioners that CL (3) 
of E. 25 which is the residuary rule 

applies to the case of the petitioners 

Prima facie it appears that in appointing 
Munsiffs to the post of Subordinate Judges 
the State promotes them to a selection 
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category of in any case to a class within 
the meaning of E. 25(2). Ihe expression 
'class’ is defined in E. 2(d) as meaning the 
posts borne on the cadre of a service be- 
tween which and the other posts borne on 
the cadre of the same service, promotions 
and transfers are not ordinarily admissi- 
ble. It is not suggested that Munsiffs and 
the Subordinate Judges are borne on the 
cadre of the same service and promotions 
and transfers are not ordinarily admissi- 
ble.” 

These observations of their Lordships 
fully fortify the view taken by us that 
Eule 25(2) is the general rule which 
governs all promotions and Eule 25(3) 
is the residuary rule which governs only 
those cases vhich are not covered by 
Eule 25(2). 

12. It was however contended on be- 
half of the petitioners that if promotions 
are ihade by and large on the basis of 
merit and ability ignoring seniority, it 
would lead to demoralization in the State 
services. We are, however, unable to 
agree with this argument. Once a person 
enters a Government service, he has no 
right to be appointed to a higher post 
only on the basis of his seniority if he 
does not possess any merit. Indeed if 
promotions aie made on the basis of 
seniority alone then it will be difficult 
to promote efficiency in the services and 
there will be no tendency for any person 
to improve his. quality because the Gov- 
ernment servant would know that he 
would be promoted when his turn comes 
whether he deserves it or not; whether 
he improves his quality or not. He would 
get into the higher post merely by virtue 
of his seniority. Such a method of promo- 
tion is not consistent with the notions of 
a civilized society such as ours. For 
these reasons we answer the first question 
accordingly. 

13. Question No, 2; — Whether or not 
the appointing authority is required to 
give reasons for making promotion, and 
if so, to what extent? 

13-A. It was urged by the counsel for 
the petitioners that the' language of sub- 
rr. (2) and (3) of Eule 25 makes' it incum- 
bent on the appointing authority to give 
reasons for tiie promotion of a Govern- 
ment servant indicating the grounds on 
which the promotion is made. The AddL 
Advocate General however contended 
that the sub-rules nowhere expressly lay 
down the requirements of giving any 
reasons for the promotions to be made but 
only mention the considerations that 
should govern the appointing authority 
in making promotions. In support of Ms 
submission the learned AddL Advocate 
General relied upon a decision of the 
Punjab and Haryana High Court in 1968 
SLE (Service Law Eeports) 764=(Affi 
1969 Pimj. 361), and drew our attention 
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to the follovniiR observations made in 
that case; — 

“It is patent that regulation 5(3) does 
not require any reason to be recorded for 
holding any person to be of exceptional 

merit and suitability In any case 

when once tlie committee has arrived at 
an opinion to the said effect regarding a 
candidate’s exceptional merit and suitabi- 
lity the statute in its wisdom has thought 

it expedient to respect that opinion 

It would therefore be treating a danger- 
ous gromid to go behind the clear ex- 
pression of subjective satisfaction and the 
expression of opinion following thereto 
which had been expressly averred to in 
the written statement on behalf of the 
Committee.” 

It is true that Rule 25(2) does not in so 
many words express any reasons to be re- 
corded for promotion to be granted to a 
member of the service, but the language 
of this rule is essentially different from 
that of the Indian Administrative Service 
Rules which was being considered by the 
Punjab and Haryana High Court. To 
begin with it would appear from the 
judgment in the case (Supra), that R. 5(5) 
of the Indian Administrative Service 
Rules expressly required reasons to be 
recorded in writing whereas Rule 5(3) 
which almost immediately preceded the 
said rule did not mention anything about 
reasons being given. In wew of this 
strange placing of the language of the 
statute their Lordships rightly held that 
the previous provision namely Rule 5(3) 
did not requite any reasons to be record- 
ed Furthermore the language of Rule 5 
(3) in that case was as follows: — 

“The names of the officers Included in 
the list shall he arranged in order of 
seniori^ in the State Civil Service. 

Provided that any junior officer who in 
the opinion of the committee is of excep- 
tional merit and suitability may he 
assigned a place in the list higher than 
that of officers senior to him.” 

14. It is therefore clear that Rule 5(3) 
(Supra) merely requires a list to be pre- 
pared in order of seniority, whereas the 
proviso mentions that a junior officer 
could he considered in view of his excep- 
tional ability. The language of Rule 25(2) 
in the present case is quite different. The 
words 'shall be made on the ■ groimd of 
merit and ability’ clearly postulate that 
the order of the - appointing 'authority 
must show ex facie that the considerations 
mentioned in the. iule were'' present in 
the mind of the' appointing authority at 
the tune of 'maldn'g promotions and the 
word 'ground’ implies that these consi- 
derations should be stated in the order so 
that anybody reading the order may know 
jthat action has been taken under R. 25(2) 
|of the Rules. In other words while we 
fully agree with the principle that the 
Question of promotion depends largely on 


the subjective satisfaction of the appoint- 
ing authority and that the assessment of 
the appointing authority regarding the 
work and the performance of the Gov- 
ernment servant cannot be questioned, 
yet we cannot help feeling that the statu- 
tory rules do require that the considera- 
tions which had weighed with the ap- 
pointing authority must find place in the 
order of promotion and then alone it 
would be a compliance with the provi- 
sions of Rule 25(2). 

15. There is yet another circumstance 
that lends support to this view.' Under 
Rule 30(3) withholding of promotion 
amoimts to a punishment and it can be 
resorted to only after giving a notice to 
the delinquent servant and giving him an 
opportunity of defending himself. There 
may be cases where an ap- 
pointing authority in the garb 
of promoting a jimior man acts 
under sub-rule (2), whereas his real 
intention is. to act under Rule 30(3) by 
withholding promotion. But in order to 
deprive the delinquent servant of an 
opportunity of being heard a junior 
is promoted- under the cover of merit 
and ability so that the delinquent servant 
is not in a position to know whether he 
has been bypassed by a junior, because the 
junior possessed superior merit and abi- 
lity or because the appointing authority 
chose to withhold promotion of the 
senior member by way of penalty. "Where 
the order of promotion specifies the 
grounds mentioned in Rule 25(2),. there 
can be no confusion on this accoimt ^d 
the order of promotion being a speaking 
order would apprise the Government ser- 
vant of the actual situation. This is yet 
another reason why we think that ffie 
rule-makers intended that the appointing 
authority must give at least the grounds 
on the basis on which promotion is made 
imder sub-rule (2). 

By laying stress on the appointing 
authority to give reasons we do not mean 
to suggest that in every case the appoint- 
ing authority should write a detailed 
order dealing with the merits and de- 
merits of the promotion of a Government 
servant but what is contemplated by sub- 
rule (2) is a bare statement of the grounds 
on the basis of which promotion is made, 
that is to say, the appointing authority 
must say specifically in its order that a 
person is being promoted because in its 
opinion he is superior in merit and ability 
to the other member of- the service who 
is being superseded. In other words what 
Rule 25(2) requires is only to record 
grounds by the appointing authority and 
no more. Such a requirement would serve 
two purposes: it would guard the appoint- 
ing authority against making promotions 
on the basis of favouritism or nepotism 
and secondly it would apprise the person 
bypassed with the reasons why he has 
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AIR 1970 KERALA 65 ( V 57 C 14) 

V. R. . KRISHNA IYER, J. 

A Ibrahim Kunju,- Petitioner v. State 
of Kerala and otners, Respondents. 

O. P. No. 5325 of 1968, D/- 19-2-1969. 
Constitution of India, Art. 226 — Prin- 
ciples of natural justice — Duty of exe- 
cutive authorities — Opportumly to de- 
linquent to explain action should be real 
und fair — Reasons for orders passed is 
necessary requirement — Discretionary 
■matters — Po\ver of High Court in writ 
proceedings — Suggestion to educate Offi- 
cers minimum needs of natural justice and 
obligations under Arts. 14 and 19 of the 
Constitution. 

The doctrine of natural justice is a part 
of the humanist discipline of the exe- 
cutive authorities who affect rights of 
citizens by their acts. Even when an exe- 
cutive body is given the power to decide 
something in its discretion, the Courts 
would still keep it in the leading strings of 
•fair procedure. Opportunity to explain any 
action or conduct of the delinquent should 
he real and not ritualistic, effective and 
not illusory and must be followed by a 
fair consideration of the explanation offer- 
ed and the materials available, culminat- 
ing in an order which discloses reasons 
for the decision sufficient to show that 
the mind of the authority has been appli- 
ed relevantly and rationally and without 
reliance on facts not furnished to the 
affected party. (Para 6) 

Natural justice operates in the field 
of administrative action, ordinarily, 
only when there is a duty to 
act judicially. Quasi-judicial obligation 
involves giving of reasons for orders, 
and failure to give reasons ordinarily voids 
the order. AIR 1963 SC 1430 and AIR 
1967 SC 1606 Relied on. (Paras 7, 8) 
Giving reasons for orders is certainly a 
requirement of natural justice, but this 
does not mean that every incidental or in- 
terlocutory or other similar orders must 
contain elaborate reasons. That would 
make the canon of natural justice unna- 
tural and unjust. It may be that the 
granting of adjournment is a purely dis- 
cretionary matter and the exercise of 
that discretion cannot be dissected by the 
writ Court. But the circumstances of the 
case must also be borne in mind. If coun- 
sel, engaged by a party, without inform- 
ing his client, requests for an adjourn- 
ment which is turned down, the dismissal 
of the appeal visits a punishment on the 
party which may be neither fair nor 
just. 

Administrative agencies, intend on doing 
justice and acting expeditiously and en- 
thusiastically, get tripped unwittingly on 
account of their ignorance of the nuances 
or even the minimum needs of natural 
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justice and of the obligations under Arti- 
cles 14 and 19 of the Constitution. It 
would, therefore. be . proper that 
Administrative Officers charged with the 
duty to pass orders and a fortiori those 
in the higher echelons of authority, affect- 
ing the ci-vdl rights of citizens, should be 
educated in administrative law, particu- 
larly in the basic requirements of natural 
justice. (Paras 9, 10) 
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K. Shahul Hameed and P. P. Mathew, 
for Petitioner; Govt. Pleader, for Respon- 
dents (Nos. 1 & 2): K. Sudhakaran and C, 
P. Sudhakara Prasad, for Respondent 
(No. 4). 

ORDER: — This writ petition, which I 
propose to allow, underscores the need of 
the administrator to be aware of the new 
frontiers of natural justice, now more 
lhan ever before, since on the one hand 
a welfare-oriented, activist government 
does, and has necessarily to exerdsa 
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powers affecting the civil rights of the 
citizen in a plurality of ways, and on the 
other, our democratic Constitution en- 
titles every member of the com- 
munity to expect observance of the 
rule of law which implies the essential 
norms of administrative propriety sum- 
med up in the expressive, though hack- 
neyed, phrase natural justice. 

2. The facts, relevant to explain the 
issues raised in the present petition, are 
few. A co-operative society whose affairs 
were committed to the management of a 
Board, was faring ill and so the Deputy 
Registrar, after a preliminary probe, sub- 
mitted a report which revealed several, 
serious irregularities in the functioning 
of the society. Alerted thus, the Jc^rit 
Registrar, who has statutory responsibili- 
ties of supervisory action, proceeded to 
supersede the Board under Section 42 
of the Travancore-Cochin Co-operative 
Societies Act. In response to his notice 
(Ext. PI) to the affected party, the Board, 
an explanation was submitted refusing 
the charges seriatim (Ext. P2) which, 
however, did not satisfy the authority and 
he therefore, passed the order Ext. P3. 
This order is impugned in the writ peti- 
tion. It bodily reproduces the irregulari- 
ties set out in Ext. PI, the 'show cause’ 
notice, and runs on; 

"The explanation filed by the Presi- 
dent on behalf of the committee to the 
notice that as first paper above is found 
to be not at all satisfactory. The expla- 
nation on the various points are either 
false or unreasonable. From the above 
facts it is clear that the committee of the 
Society has been, and is, mismanaging 
the affairs of the Society. Further, I am 
convinced that the present committee is 
not functioning properly and that any 
attempt to set right matters with the 
present committee in office, will do no 
good. "The Deputy Registrar of Co-opera- 
tive Societies, Trivendrum have recom- 
mended to supersede the present com- 
mittee at an early date. 

In the circumstances do hereby order 
under Section 49(1) of the T. C. Co-ope- 
rative Societies Act, 1951 (Act X of 1952) 
that the committee of the Palode Service 
Co-operative Society Ltd., No. 792 be 
superseded for a period of six months from 
the date of this order.” (The mistakes are 
seen in the Exhibits marked). . 

Athough the facts set out in Ext. PI are 
controverted in Ext. P2 no further .en- 
quiry is seen conducted nor additional 
material collected and put to the delin- 
quent Board. The 'item by item’ consi- 
deration of the charges and the indication 
of the conclusion on each are absent.. Nor 
are any reasons given why the charges 
are held proved and the explanation un- 
acceptable. The Officer merely dismisses 
the Board’s pleas on the various points 
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by four indifferent, indolent and uncon- 
vincing words 'either false or unreason- 
able’. Which are false and why? Which-, 
unreasonable and how? Such an unspeak- 
ing order is clearly insufficient when we 
see serious accusations made in Ext. PI 
against presumably responsible persons. 
■The graver the charges the greater the 
circumspection and to act quickly is not 
to act carelessly. Wliat is more, there is^- .. 
a dark reference to the Deputy Registrar ^ 
having recommended supersession. There- 
fore, the authority which decides must 
consider on the merits and not merely act 
on recoinmendations of subordinates; more- 
serious is the violation when it is asserted 
by the petitioner that a copy of this re- 
port has not been furnished to the Board- 
and there is no reference to it in Ext. PI 
(show cause notice). 

3. Anyway, the aggrieved . petitioner 
appealed to the Government, through- 
advocate under S. 50 of the Act where- 
upon notice (Ext. P. 4) was given to the 
advocate, that his appeal had been 
posted for hearing by the concerned 
minister on 11-12-1968 at 11 a. m. How- 
ever, the advocate sent in a written- 
request dated 11-12-1968 (Ext. P 6) couch- 
ed in the following words: 

"Since I am laid up I am unable to ap- 
pear and argue the appeal. Hence it is^ 
prayed that an adjournment be given.” 

One of the members of the Society, 
anxious to save the institution from the-- 
harmful grip of the delinquent Board, 
chose to petition Government to implead, 
and hear him through Advocate. This 
request was allowed but the appellant’s^ 
prayer for adjournment was rejected. 
Eventually, the appeal was dismissed by 
order dated 16-12-1968 (Ext. P7) which I 
may usefully read here: 

"This is an appeal petition filed by 
Sliri A. Ebrahim Kunju, President of the- 
Palode Service Co-operative Society Ltd.,. 
No._792 against the orders of the Joint 
Registrar of Co-operative Societies (Cre- 
dit) No. CR3-55042/67 dated 1-11-1968-- 
superseding the Managing Committee of 
the Palode Service Co-operative Society 
Ltd., No. 792 for a period of 6 months and' 
appointing a Rectification Officer for the- 
said period. Shri K. Krishnan. a Member 
of the Society, has filed a petition oppos- 
ing the appeal petition. 

This case was taken up for hearing. 
Neither the appeal petitioner nor his advo- 
cate was present. The Advocate for the- 
petitioner has sent a petition requesting" 
for an adjournment. The request is dec- \ 
lined. Shri K. Krishnan a member of the- r 
Society opposed the appeal petition. His- / 
counsel appeared and argued the case on 
his behalf. His arguments were heard' 
and the records were perused. 

It is seen that the committee of the- 
Society was ordered to 'be superseded by 
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the Joint ReRistrar of Co-operative So- 
cieties in his proceedings dated 1-11-1968 
for vei'y . grave irregularities detected in 
the working of the Society including mis- 
appropriation from the funds of the 
Society. Government do not therefore 
consider it necessary to interfere with the 
orders passed by the Joint Registrar of Co- 
operative Societies appealed against. The 
stay granted in letter No. 82722/C2/68/AD 
dated 8-11-68' against the implementation, 
of- these orders is vacated. The appeal 
petition is dismissed.” 

4. This order is attacked by the peti- 
tioner on several grounds ’ m the above 
O. P. Primarily his contention is tliat 
Ext. P3 is a nullity, being violative of 
natural justice and Ext. P7 also is void 
for similar reasons. So, the contours of 
this canon require to be clearly delineat- 
ed to . see if there is any contravention. 

5. What are the defects urged against 
Exts. P3 and P7? The Joint Registrar’s 
order (Ext. P3) is bad because (1) it relies 
on no 'materials to prove the alleged irre- 
gularities, (2) it fails to consider the ex- 
planation of the affected party. (3) it 
relies on a report or recommendation of 
Deputy Registrar without furnishing a 
copy thereof to the Board against which 
it was perhaps used, (4) it fails to give 
•reasons to support the order. Likewise, 

Ext. P7 is void because (1) it does not 
advert to the merits of the charges. (2) 
gives no reasons to uphold the order (3) 
unjustly and arbitrarily declined an ad- 
journment requested by the advocate, 
giving no opportunity to the party to en- 
gage another advocate. Let me consider 
the merits of these contentions. 

6. I may permit myself a prefatory 
observation. However irritating to the 
administrator the application of this ex- 
pensive doctrine may be the battle for 
natural justice in administrative actions 
has already been fought and won in the 
Courts of countries where the rule of law 
is respected so that we may take it as 
well settled in India also as part of the 
humanist discipline of the executive 
authorities who affect rights of citizens 
by their acts. This obligation has to be 
tattooed on the administrator’s conscience, 
as it were. If doubts existed on the ques- 
tion they have been dispelled by the rul- 
ings in Ridge v, Baldwin, 1964 AC 40, 
State of Orissa v. Dr. (Miss.) Binapani 
Dei, AIR 1967 SC 1269 and Appukuttan 
Nair v. State of Kerala, 1969 Ker LT 96 
(FB), The wide observations in Guptan 
V. State of Kerala, 1963 Ker LJ 1200, set 
out in para 6 thereof viz., "An important 
question of administrative law is whether 
some principles of procedure are not so 
universal as to apply to all wielding of 
power, whether judicial or administrative. 
lAnd the answer that the Courts have 
1 given over the years is that even when 
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an executive body is given the power to 
decide something, in its discretion, the 
courts would still keep it in the leading 
strings of fair procedure” are not an 
over-statement of the law, in the light of 
the rulings of the House of Lords, the 
Supreme Court of India and the Full 
Bench of the Kerala High Court referred 
to above. The principles of natural justice 
are neither new nor limited in their ap- 
plicability and indeed even God, — . and 
certainly therefore ciwHsed man made 
after his image — is bound by it. Forte- 
scue J. in R. v. Chancellor of Cambridge, 
1723-1 Strange 557 (I quote from Marshall 
on Natural Jus-tice, pp. 17, 18) observes: 

"The laws of God arid man both give 
the party an opportunity to make his 
defence; if he has any. I remember to 
have heard it observed by a very learned 
man upon such an occasion, , that even God 
himself did not pass sentence upon Adam, 
before he was called upon to make his 
defence. Adam (says God) where art 
thou? Hast thou not eaten of the tree, 
whereof I commanded - thee that thou 
shouldst not eat? And the same question 
was put to Eve also.” 

Of course, opportunity to explain has 
preceded Exts. P3 and P7; but such op- 
portunity should be real and not ritualis- 
tic, effective and not illusory and must be 
followed by a fair consideration of the 
explanation offered and the materials 
available, culminating in an order which 
discloses reasons for the decision suffi- 
cient to show that the mind of the autho- 
rity has been applied relevantly and 
rationally and without reliance on facts 
not furnished to the affected paiiy. 

7, Natural justice, I must warn, cannot be 
perverted into anything unnatural or un- 
just and cannot therefore be treated as a 
set of dogmatic prescriptions applicable 
without reference to the circumstances of 
the case. The question merely is, in all 
conscience have you been fair in dealing 
with that man? If you have been arbitrary, 
absent-minded, unreasonable or unspeak- 
ing, you cannot deny that there has been 
no administrative fair play. 

8. Certainly, natural justice operates 
in the field of administrative action, ordi- 
narily, only when there is a duty to act 
judicially. 

"The rule that a party to whose pre- 
judice an order is. intended to be passed 
is entitled to a hearing applies alike to 
judicial tribunals and bodies of persons 
invested with authority to adjudicate upon 
matters involving civil consequences. . , 
Duty to act judicially would, therefore, 
arise from the very nature of the func- 
tion intended to be performed: it need not 
be shown to be superadded. If there is 
power to decide and determine to the pre- 
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.ludice of a person, duty to act judicially 
is implicit in the exercise of such power. 
If the essentials of justice be ignored and 
an order to the prejudice of a person is 
made, the order is a nullity. That is a 
basic concept of the rule of iaw and im- 
portance thereof transcends the signifi- 
cance of a decision in any particular 
case.” 

If this be the law, what facets of 
natural justice have been violated in the 
present case? The contention that there 
has been no application of the mind to the 
explanation submitted by the Board sounds 
in natural justice, as has been point- 
ed out in Appukutty v. Sales Tax Officer, 
Kozhikode, ILR l'965 (2) Ker 240= (AIR 
1966 Ker 55). Neither Ext. P3 nor Ext. 
P7 indicates, ex facie, consideration of 
the materials or the explanation furnish- 
ed by the Board nor have reasons been 
given in these two orders as to why the 
alleged irregularities are held to have 
been proved. Ext. P7 merely states that 
the Joint Registrar has ordered the com- 
mittee of the Society to be superseded for 
very grave irregularities and that "Gov- 
ernment do not therefore consider it 
necessary to interfere with the orders 
passed by the Joint Registrar of Co-opera- 
tive Societies appealed against.” This is 
an abdication of the appellate power 
rather than an exercise of it and from 
the point of view of the appellant it is 
doing injustice to natural justice. Quasi- 
judicial obligation involves giving of rea- 
sons for orders, since justice is not ex- 
pected to wear the inscrutable face of a 
sphinx. A Division Bench of the Kerala 
High Court in Joseph v. Superintendent 
of Post Offices, 1960 Ker LT 1304= (AIR 
1961 Ker 197) spoke emphatically and at 
length on this point, as follows; 

"That apart, there are judicial pro- 
nouncements, which insist on administra- 
tive orders assigning reasons for the con- 
clusions, and such pronouncements have 
received legislative recognition. Thus, in 
the United States S. 8(b) of the American 
Administrative Procedure Act, requires 
Administrative decisions to be accompani- 
ed by findings and conclusions, as well as 
the reasons or basis thereof, upon all the 
material issues of law or facts presented 
on the record. Also S. 12 of the English 
Tribunals and Inquiries Act, 1958. requi- 
res reasons for such a decision as is men- 
tioned in paragraph (a) or (b) of sub- 
section (1) of the section; whether given 
fn pursuance of that sub-section or of 
sny othpr statutory provision, ’)(liich rea- 
sons shalj^be taken to form part of the 
decision accordingly to be incorporat- 
^ in the record. It follows that when 
Rule 4 requires findings and the grounds 
thereof to be given by the punishing 
authority, it is providing for what has 
become the accepted rule of administra- 
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tive- procedure. Even where there be no 
express provisions, and administrative 
authorities be discharging quasi-judicial 
functions, judicial pronouncements insist 
on reasons being given for the order. 
There are a series of such observations in 
America. Thus, in Wichita Railroad & 
Light Co. V. Public Utilities Commission, 
(1922) 67 Law Ed 124 at p. 130, it has 
been held that a valid order of the com- 
mission under the Act, must contain a 
finding of fact after hearing and investi- 
gation, upon which the order is founded 
and that, for lack of such a finding, the 
order in the case was void. So the absence 
of a finding by the requisite officer, in 
Mahler v. Eby, (1923) 68 Law ed 549 at 
p. 560, on the undesirability of residents 
sought to be deported as undesirable 
'aliens, was held fatal to the validity of 
the warrant for deportation. In Florida 
V. United States, (1930) 75 Law ed 291 
it was held that the Inter-State Commerce 
Commission must have appropriate find- 
ing upon evidence to be supported. Again, 
it was held in United States v. Chicago M. 
St. P. & Co., (1934) 79 Law ed. 1023 at p. 
1032 that the Court must know that a 
decision means before the duty becomes 
theirs to say whether it is right or wrong. 
The English rule we find not to be differ- 
ent; for. Lord Cairns in Overseers of the 
Poor of Walsall v. London and North 
Western Railway Co., (1878) AC 30 at 
p. 40, has observed; 

’But supposing that the Court of Quar- 
ter Sessions did not adopt that course, 
there was still another mode by which 
any. question of law which appeared to 
the court of Quarter Sessions doubtful, 
might be left open for the exercise of 
the judgment of a higher Tribtmal. All 
that was necessary was that the Court 
of Quarter Sessions, in making its order 
should not make it unspeaking or unin- 
telligible order, but should, in some way 
state upon the face of the order, the ele- 
ments which had led to the decision of 
the Court of Quarter Sessions. If the 
Court of Quarter Sessions stated upon 
the face of the order by way of 
recital, that the facts were so and so, and 
the groimds of its decision were such as 
were so stated, then the order became 
upon the face of it, a speaking order; and 
if that which was stated upon the face 
of the order, in the opinion of any party, 
was not such as 'to warrant the order, 
then, that part might go to the Court of 
Queen’s Bench and point to the order as 
one which told its own story, and ask the 
Court of Queen’s Bench to remove it by 
certiorari, and when so removed to pass 
judgment upon it, whether it should or 
should not be quashed.’ 

_ 'Speaking order’ in the aforesaid obser- 
vation, has been explained by Lord 
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Goddard, G. J. in Rex v. Northumberland 
Compensation Appeal Tribunal; Ex parte 
Shaw, (1951) 1 KB 711 at p. 718, in 
these words: 

'When Lord Cairns, L. C., speaks of an 
unspeaking or unintelligible order he ob- 
viously means an order v/hich gives no 
reasons, or does not explain in any way 
why the Coirrt made the order but simply 
states that the Court made such and such 
a conviction, order for removal or for 
quashing the poor rate, or other order 
of that sort, giving no reasons for doing 
so. It may not be unintelligible in one 
sense, but it is unintelligible in that it 
does not tell the superior court why the 
inferior court made that order.’ 

In this country, Subba Rao J., has in 
M. U. M. Services Ltd. v. R. T. Authi., 
rity, Malabar, AIR 1953 Mad 59, held that 
order under S. 57(7) of the Motor Vehi- 
cles Act, requires reasons to be given for 
Issuing a permit and in such a manner 
that an Appellate Court may be in a posi- 
tion to canvass the correctness of the 
reasons given. In M. Ramayya v. State of 
Andhra, AIR 1956 Andhra 217. it was 
held that the orders of the tribunals must 
'ex facie’ disclose the reasons, which 
operated on them in granting or refusing 
a permit. It follows that where the order 
by administrative authorities be quasi- 
judicial, it must be 'speaking order’, and 
absence of reasons in it, would be fatal 
to its legality. The complaint by the peti- 
tioner is that he was suspended in 1952, 
and had not been allowed to do any work 
thereafter; that the criminal complaint 
against him has been found not to be 
established: that he has been thereafter 
dismissed for unsatisfactory conduct; but 
he does not know what that conduct is, 
and is not, from the record, in a position 
to exercise properly the right of appeal, 
which the Rules give him. We feel there 
[s substance in the complaint, for, where 
one does not know the facts, on which 
the conclusion against one is drav/n, it 
would be impossible to challenge it or 
lead rebuttal.” 

In a different context, but in a manner 
relevant to our present purpose, the Sup- 
reme Court pointed out in a ruling report- 
ed in Chandra Deo Singh v. Prokash 
Chandra Bose, AIR 1963 SC 1430 while 
dealing with a complaint that reasons 
were not given by the Magistrate while 
dismissing a complaint trader Section 203 
of the Criminal Procedure Code, as fol- 
lows: — 

"It is possible to say that giving of 
reasons is a pre-requisite for making an 
•rder of dismissal of a complaint and ab- 
sence of the reasons would make the 

order a nullity The complainant is 

entitled to know why his complaint has 
been dismissed tvith a view to consider an 


approach to a revisional Court. Being 
kept in ignorance of the reasons clearly 
prejudices his right to move the revi- 
sional Court ” 

A later ruling of the Supreme Court in 
Bhagat Raja v. Union of India, AIR 1967 
SC 1606 contains observations very per- 
tinent to our point: 

"Let us now examine the question as 
to v/hether it was incumbent on the Cen- 
tral Government to give any reasons for 
its decision on review. It was argued 
that the very exercise of judicial or quasi 
judicial powers in the case of a tribunal 
entailed upon it an obligation to give 
reasons for arriving at a decision for or 
against a party. The decisions of tribunals 
in India are subject to the supervisory 
powers of the High Courts under Art. 227 
of the Constitution and of appellate 
powers of this Court under Art. 136. It 
goes without saying that both the High 
Courts, and this Court are placed under 
a great disadvantage if no reasons are 
given and the revision is dismissed curtly 
by the use of the single word "rejected”, 
or, "dismissed”. In such a case, this Court 
can probably only exercise its appellate 
jurisdiction satisfactorily by examining 
the entire records of the case and after 
giving a hearing come to its conclusion on 
the merits of the appeal. This will cer- 
tainly b» a very unsatisfactory method 
of dealing with the appeal. Ordinarily, in 
a case like this, if the State Government 
gives sufficient reasons for accepting the 
application of one party and rejecting 
that of the others, as it must, and the 
Central Government adopts the reasoning 
of the State Government, this Court may 
proceed to examine whether the reasons 
given are sufficient for the purpose of 
upholding the decision. But. v/hen the 
reasons given in the order of the State 
Government are scrappy or nebulous and 
the Central Government makes no at- 
tempt to clarify the same, this Court, in 
appeal may have to examine the case de 
novo without anybody being the wiser for 
the reviev/ by the Central GovernmenL 
IL the State Government gives a number 
of reasons some of which are good and 
some are not, and the Central Govern- 
ment merely endorses the order of the 
State Government without specifying 
those reasons v/hich according to it are 
sufficient to uphold the order of the 
State Government, this Court, in appeal, 
may find it difficult to ascertain which 
are the grounds which weighed with the 
Central Government in upholding the 
order of the State Government. In such 
circumstances, what is known as a 'speak- 
ing order’ is called for.” 

It is thus clear that failure to give 
reasons ordinarily voids the order. 

■ 9. Another point has been taken that 
the refusal of adjournment by the Gov- 
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eminent without assigning reasons , was 
arbitrary and therefore unjust. Giving 
reasons for orders is certainly a require- 
ment of natural justice, but this does not 
(mean that every incidental or interlocu- 
jtory or other similar order must contain' 
elaborate reasons. As I said earlier that 
would make the canon of natural justice 
unnatural and unjust. At the same time, 
there is force in the contention that the 
party had no opportunity to engage an- 
other advocate and argue his appeal as 
he had no knowledge that his advocate 
had not appeared and had only moved 
for adjournment which eventually was 
rejected. It may be that the granting of 
adjournment is a purely discretionary 
matter and the exercise of that discre- 
tion cannot be dissected by the writ 
Court. But the circumstances of the case 
must also be borne in mind. If counsel, 
engaged by a party, without informing 
his client, requests for an adjournment 
which is turned down, the dismissal of 
the appeal visits a punishment on the 
party which may be neither fair nor 
just. It may, perhaps be proper in the 
interests of justice to give the client 
some time, however, short, to engage a 
counsel. "While this wholesome procedure 
might well have been adopted by the 
Government in this case. I am not pre- 
pared to strike down the order Ext. P7 
for that reason alone. 

10. A few other points also have 
been mentioned before me, but counsel 
for the writ petitioner ultimately said 
that he did not press his objection on 
the grounds of natural justice to the 
validity of Ext. P3. None of the alleged 
infirmities in Ext. P3. he assures me, he 
proposes to urge in appeal before the 
Government if Ext. P7 were to be quash- 
ed and a re-hearing of the appeal were 
to be allowed. He undertakes that he will 
confine himself to the merits of the 
charges of irregularities and not to put 
forward any other contentions before 
the appellate authority. Nor has he any 
objection to respondent Krishnan being 
impleaded or heard in appeal but not be- 
hind his back. Of course, if Government 
proposes to use the report of the Deputy 
Registrar or any other material not 
already mentioned in Ext. -PI, it is only 
reasonable that it should be put to the 
appellant. 

■ In this state of things, I am not called 
upon to quash Ext. P3 order and I do not 
do so. This reKsyes me from considering 
more fully the arguments of counsel for 
the State 'and for the 4th respondent to 
sustain Ext. P3. But, for reasons already 
stated, I quash - Ext. P7 order and direct 
Government to re-hear the appeal de 
novo. I dare say that the appellant will 
be allowed to urge his contentions on 
the'- merits and will be given an opport- 


unity to meet any additional material 
Government may seek to rely upon. It 
will not be a pious hope, I fancy, that the 
Government will consider the materials 
on record in a fair manner and give rea- 
sons for its conclusions. 

It is far from me to suggest anything 
on the merits of the charges, but it may 
not be out of place to record my view 
that even correct conclusions and orders 
are upset in Courts, because there has 
been violation of natural justice or non- 
compliance with important , procedural 
requirements. This is because of our 
national creed, in law and in life, that we 
should reach right ends through right 
means. I venture to suggest that all ad- 
ministrative officers charged with the duty 
to pass orders and a fortiori those in the 
higher echelons of authority, affecting the 
civil rights of citizens, - should be educat- 
ed in administrative law, particularly in 
the basic requirements of natural justice. 
Administrative agencies, intend on doing 
justice and acting expeditiously and en- 
thusiastically, get tripped unwittingly on 
account of their ignorance of the nuances 
or even the minimum needs of natural 
justice and of the obligations under Arti- 
cles 14 and 19 of the Indian Constitution. 
The present case, perhaps, is an instance 
in point. If the average administrative 
officer had been better informed about 
his procedural obligations, many an order 
of his would not have been a casualty on 
judicial scrutiny and many an unwanted 
babe in the writ jurisdiction would not 
have been born; After all, ephemeral vic- 
tories ultimately do nobody any good. 

11. I allow the O. P. to the extent in- 
dicated above by striking down Ext. P7 
and further direct the State Government 
to .re-hear the appeal in accordance with 
law. Since the matter is of some gravity 
and urgency I direct Government to dis- 
pose of the appeal within three weeks of 
the receipt of this order. No costs. 

Petition partly allowed. 
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A Government servant subject to 
■Xerala Civil Services (Classification, Con- 
trol, and Appeal) Rules can be suspended 
only under any one or all of the three 
•circumstances mentioned in sub-rule (1) 
■of R. 10 of the above Rules. Suspension 
under clause (a) is in contemplation of 
a disciplinary proceeding or pending a 
•disciplinary proceeding. It would cease to 
•exist, when the contemplated proceeding 
is abandoned or when the proceeding is 
-completed, as the case may be. Suspen- 
-sion under clause (b) is when a case 
against a Government servant in respect 
•of a criminal offence is under investiga- 
tion or trial. In such a case, the suspen- 
sion would cease to exist, when the inves- 
tigation is finally abandoned or the 
criminal proceeding is concluded. Cl. (c) 
relates to suspension pending final orders 
in disciplinary proceedings in the interest 
of public. Suspension is an interlocutory 
action in a penal proceeding pending against 
a Government servant; and an order of 
suspension either ceases to, exist or mer- 
ges with the final order in that proceed-' 
ing. (Para 3) 

The appellant working as a Block 
•Development Officer was suspended by 
an order of the State Government dated 
'20-11-57 pending investigation into two 
•cases of misappropriation of money de- 
tected in his office. The case was investi- 
gated by the Police. The appellant was 
con'vdcted by the Special Judge, but the 
-same was set aside by the High Court in 
appeal by its judgment dated 16-8-60. The 
appellant moved the Government for 
reinstating him in service, which was 
turned down. On the other hand, on 20- 
11-62 proceedings were started against 
him under the Service Rules on charges 
■of misappropriation of money and negli- 
gence of duty. The tribunal found him 
not guilty of misappropriation but held 
"him to be guilty of gross negligence. It 
recommended compulsory retirement 
from service. The Government accepted 
the recommendation and on 27-7-65 it 
■ordered that the appellant be compul- 
-sorily retired with effect from date on 
which he was placed under suspension 
i. e. from 20-11-57. The appellant chal- 
lenged the order and pleaded that in any 
■event he could be retired only •with effect 
from 27-7-65 and not from 20-11-57. It 
was argued that the order of suspension 
•dt. 20-11-57 ceased to exist on his being 
acquitted by the court and there being 
no fresh order of suspension thereafter, 
he must be deemed to be on duty and 
his removal could not be made with re- 
trospective effect from 20-11-57. 

Held, (1) that the order of suspension 
■dt. 20-1 1-57, was made not in pursuance of 
any disciplinary proceedings (R. 10(1) (a)) 
but was one falling under Cl. (b) of R, 10 
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(1) of the Service Rules and therefore 
ended with the, conclusion of the Crimi- 
nal prosecution against the appellant on 
16-8-60 which resulted in his acquittal. 

(Para 3) 

^ and (2) that though so. the conduct of 
the Government in refusing to reinstate 
him and starting disciplinary proceedings 
again.st him on 20-11-62 amounted to sus- 
pension from 29-11-62, the date on which 
the said cause of action was communicat- 
ed to him or when he must be deemed to 
have no notice of Go'vt’s refusal to rein- 
state him. He must be deemed to be 
under suspension 'with effect from 29-11- 
62 pending disciplinary proceedings 
and hence the appellant stood removed 
from service with effect from that date 
■vdz., 29-11-62, or from the date of his re- 
■tirernent on superannuation, if earlier. 

(Paras 5 & 6) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 800 (V 55) = 

1968-2 Lab LJ 700, Balvantrai 

Ratilal Patel v. State of Maha- 
rashtra 4 

T. N. Subramania Iyer, for Appellant; 
Govt. Pleader, for Respondent. 

ISAAC, J. : — This is an appeal by the 
petitioner in O. P. No. 2505 of 1965 from 
the judgment of a learned Single Judge 
of this Court. 

2. The appellant, while he was work- 
ing as a Block Development Officer at 
Mavelikara, was placed under suspension 
by an order of the State Government 
dated 20-11-1957 pending investigation 
into two cases of misappropriation of 
money detected in his office. The case was 
investigated by the police, and the appel- 
lant and his Head Clerk were prosecuted for 
misappropriation of Government mone.y. 
Both of them were con^victed by the Spe- 
cial Judge who tried them; but the ap- 
pellant’s con'viction was set aside by this 
Court in appeal by judgment dated 16-8- 
1960. Thereafter the appellant moved the 
Government for reinstating him in service; 
but the Government did not accede to 
his request. On the other hand, they start- 
ed proceeding against the appellant under 
the Kerala Ci-vil Services (Disciplinary 
Proceedings Tribunal) Rules, 1960 on 
charges of misappropriation of money and 
negligence of duty. 

Ext. P-1 dated 29-1-1962 is the memo of 
charges served on the appellant. The Tri- 
bunal in its report. Ext. P-5 dated 18th 
November 1964, found that the appellant 
was not guilty of misappropriation; but 
he was guilty of gross negligence; and it 
recommended to the Government that the 
appellant be compulsorily retired from 
service. The report was duly con- . 
sidered by the Government which accept- 
ed the finding of the Tribunal. The Gov- 
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ernment by their proceedings, Ext. P-9 
dated 27th July 1965, ordered that the 
appellant be . compulsorily retired from 
service with effect from the date on which 
he was placed under suspension. The Ori- 
ginal Petition was filed to quash the afore- 
said order of the Government. The ap- 
pellant also claimed that, in any event, he 
could be removed from service only from 
the date of Ext. P-9, and not from 20-11- 
1957 on which date' he was actually plac- 
ed under suspension. This claim was put 
fforward on the ground that the order of 
suspension ceased to exist with the termi- 
nation of the criminal proceeding, which 
ended in the acquittal of the appellant 
by the High Court, and that thereafter 
there was no order suspending the peti- 
tioner from service. The learned Single 
Judge rejected both the contentions and 
dismissed the Original Petition. 

3. The appellant’s learned counsel did 
not cojitend before us that Ext. P-9 
should be quashed as a whole. He onlv 
contended that the direction in Ext. P-9 
that the removal from service would take 
place with retrospective effect from the 
date of the appellant’s suspension was 
illegal and should be quashed. Dealing 
with this contention, the learned Single 
Judge stated as follows: — 

"I do not think it is possible to accept 
Ithe contention that there has been no 
order of suspension. Factually, the order 
of suspension passed on 20-11-1957 con- 
tinued to be in force. Whether there was 
Sustification for keeping the petitioner 
under .suspension after 15-8-1960 is a mat- 
ter prima facie for the State Government 
to decide.” 

It appears to us that the question that 
actually arises for consideration was not 
properly placed before the learned Judge. 
The question for decision is not whether 
there is any justification to continue the 
order of suspension after the acquittal of the 
appellant, but whether it survived after 
the final termination of the criminal pro- 
ceeding with the acquittal of the accused. 
This depends to a large extent in what 
context the suspension was made, and 
what the order of suspension actually said. 
Unfortunately, this order is not part of 
the records in this case; but it was read 
over to us by the learned Government 
Pleader who appeared for the respondent. 
It is clear therefrom that the suspension 
was made pending investigation into cer- 
tain irregularities mentioned in the said 
order. There is no dispute that the sus- 
pension order was passed in exercise of 
the Government’s power under R. 10 of 
the Kerala Civil Services (Classification, 
Control and Appeal) Rules, 1960. Sub- 
rule (1) alone is relevant, and it reads as 
follows; — 

'10. Suspension: — (1) The appointing 
authority or any authority to which it is 


subordinate or any other authority em- 
powered by the Government in that be- 
half may at any time place a Government 
servant under suspension, 

(a) where a disciplinary proceeding 
against him is contemplated or is pending: 
or 

(b) where a case against him in respect 
of any criminal offence is under investiga- 
tion or trial; or 

(c) where final orders are pending in 
the disciplinary proceeding, if the appro- 
priate authority considers that in the 
then prevailing circumstances it is neces- 
sary, in public interest that the Govern- 
ment servant should be suspended from 
service.” 

A Government servant can be suspend- 
ed only under any one or all of the three 
circumstances mentioned in the above 
sub-rule. The suspension of the appellant 
does not admittedly fall under clause (c) 
of Rule 10(1). Suspension under clause (a) 
is in contemplation of a disciplinary pro- 
ceeding, or pending a disciplinary pro- 
ceeding. It would cease to exist, when 
the contemplated proceeding is abandon- 
ed, or when the proceeding is completed, 
as the case may be. Suspension under 
clause (b) is when a case against a Gov- 
ernment servant in respect of a criminal 
offence is under investigation or trial. In 
such a case, the suspension would cease 
to exist, when the investigation is finally 
abandoned or the criminal proceeding is’ 
concluded. Suspension is an interlocutory 
action in a penal proceeding pending 
against a Government servant; and an 
order of suspension either ceases to exist 
or merges with the final order in that pro- 
ceeding. 

If the appellant’s suspension was made 
under clause (a) of Rule 10(1). it would 
remain in force until the disciplinary pro- 
ceeding against him was finally disposed 
of. In this case it was finally disposed of 
by Ext. P-9 dated 27-7-1965. But if the 
appellant’s suspension was under clause 
(b), it would remain in force until the 
final disposal of the criminal prosecution 
against him; and it was finally disposed 
bv the acquittal of the appellant on 16-8- 
1960. If the suspension was both under 
clause (a) and clause (b), it would remain 
in force until both the proceedings, name- 
ly, the disciplinary proceeding and the 
criminal proceeding are finally terminat- 
ed. 'We have, therefore, to consider whe- 
ther the suspension was under clause (a> 
or clause (b) or under both the clauses. 
The order of- suspension does not py 
that it was being made in contemplation 
of any disciplinary proceeding against the 
appellant. The X-Branch of the Police 
started investigating a crime against the 
appellant for misappropriation of Govern- 
ment money, either immediately before 
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his suspension or immediately after that; 
and as already stated, the police institut- 
ed a prosecution against him before the 
Special Judge as a result of that investi- 
gation. If the prosecution ended finally in 
the. conviction of the appellant, there 
would have been no question of initiating 
any. disciplinary proceeding against him. 
The. necessary disciplinary punishment 
would have been awarded to him on the 
basis of the finding of the court in the 
criminal proceeding. It is not, therefore 
possible to say that the suspension of the 
appellant was in contemplation of any 
disciplinary enquiry. Disciplinary enquiry 
was contemplated only after the prosecu- 
tion failed; and it was more than four 
years after the appellant was suspended. 
The order of suspension does not, there- 
fore, fall under clause (a) ot Rule 1011); 
and it falls only under clause (b). Hence 
it would end with the conclusion of the 
criminal prosecution instituted against 
the appellant. The result is that the ap- 
pellant’s suspension ceases to exist on 
16-8-1960, wheh this court acquitted him 
of the offences for which he was tried. 

4. The learned Government Pleader 
contended that the order of suspension 
continued in force until the disciplinary 
enquiry is concluded, unless the suspen- 
sion is cancelled earlier. In support of 
that contention, he relied on a decision of 
the Supreme Court in Balvantrai Ratilal 
Patel V. State of Maharashtra, (1968) 2 
Lab LJ 700 = (AIR 1968 SC 800). In that case 
the appellant who was a medical officer 
in the service of the State of Bombay 
was "suspended pending further orders”, 
at a time when an investigation by the 
Anti-corruption Branch of the Police into 
an offence of receiving illegal gratification 
was pending against him. The police insti- 
tuted a prosecution; but it finally ended 
in the acquittal of the appellant. Then a 
disciplinary enquiry was started against 
him, as a result of which he was dismissed 
from service. No fresh order of suspen- 
sion was passed against the appellant after 
the acquittal of the criminal charge. It 
was contended that the order of suspen- 
sion came to an end with the acquittal of 
the appellant, and that the appellant 
should be deemed to be on duty until he 
was dismissed from service. This conten- 
tion was repelled by the Supreme Court, 
the learned Government Pleader submit- 
ted that the case before us is exactly simi- 
lar to . one decided by the Supreme Court, 
and that the contention of the appellant’s 
learned counsel in this case that the ap- 
pellant’s suspension ,came to an end with 
his acquittal cannot be sustained. It is 
better that we quote the following passage 
from the judgment of the Supreme Court 
which contains the contention advanced 
by the appellant in that case and the 
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reasons stated by the Court for reject- 
ing the same; 

"It was contended on behalf of the 
appellant that he was suspended pending 
. an inquiry into the charge for the crimi- 
nal offence alleged to have been commit- 
ted by him and as the proceedings in 
connexion with . that charge ended with 
the acquittal of the appellant by the High 
Court on 15 February 1952, the order of 
suspension must be deemed to have auto- 
matically come to an end on that date. We 
see no justification ‘ for accepting this 
argument. The order of suspension dated 
13 February 1950 recites that the appel- 
lant should be suspended with immediate 
effect "pending further order”. It is clear 
therefore that the order of suspension 
could not be automatically terminated but 
it could have only been terminated by 
another order of the Government. Until 
therefore a further order of the State 
Government was made terminating the 
suspension; the appellant had no right to 
be reinstated to service.” 

This, passage shows that the suspension, 
would automatically come to an end with 
the termination of the criminal proceed- 
ing, in the absence of a provision to the 
contrary in the order of suspension. In- 
the case before the Supreme Court, the 
suspension was "pending further orders”, 
and the Supreme Court held that the sus- 
pension did not terminate until the Gov- 
ernment passed further orders. The above 
decision does not, therefore, help the 
learned Government Pleader. It only 
lends support to what we have already 
stated. 

5. The next question for consideration 
is whether on the facts and in the cir- 
cumstances of the case, the appellant is^ 
to be deemed to be on duty from 16-8- 
1960. It is admitted that the Government 
did not thereafter pass any order suspend- 
ing the appellant from service. But after 
the appellant was acquitted by this 
Court he applied to the Government for 
reinstatement in service. The Government 
refused to do so; but they instituted the 
disciplinary proceeding against him as 
per Ext. P-1 dated 29-11-1962. The learned 
counsel for the appellant contended that, 
as there was no fresh order of suspension, 
the appellant should be deemed to be on 
duty, as he was willing to work and it 
was not due to any fault on his part 
that work was not allotted to him. We 
are unable to accede to this contention. 
We agree with the learned counsel that 
the Government was bound to reinstate 
the appellant in service when his suspen- 
sion ended with his acquittal by this- 
Court, unless they again suspended him 
on some valid ground. But in our opinion 
the Government’s refusal to reinstate him 
in service followed by initiation of disci- 
plinary proceeding amounts to suspension 
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Irom the date on which the said cause of 
^cticn was communicated to him. There 
is nothing to show when the appellant 
-was informed that Ids request for rein- 
rstatement co'dld not be allowed and that 
n disciplinaiT enquirj^ was contemplated 
sgahrst him. The disciplinary enquiry 
was started against him as per Ext. P-1 
on 29-11-196", and this gives the appel- 
lant notice cf the Government's refusal 
to reinstaie him in service pending the 
disciplinaiy eiiquiry, though he v-ras ac- 
quitted in the criminal prosecution. We, 
therefore, hold that the appellant vrould 
he deemed to be under suspension with 
•erect from 29-11-1962 pending the dis- 
ciplinary- enquiry-. 

6. In the result, we hold that the ap- 
jpeilant would stand removed from serrdce 
•as per Ext. F-9 with eSect from 29-11- 
1962. or from the date of his retirement 
Icn superannuation, if earlier. The judg- 
ement appealed from is modified to the 
above extent; and the appeal is dismissed 
in other respects. In the circumstances of 
the case, v.-e make no order as to costs. 

Appeal partly allowed. 
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Central Bank of India Ltd., Bombay-1, 
Appellant v. V, Gopinathan Nair and 
•others, Respondents. 

Second Appeals Nos. 1120 and 1287 of 
1664. D/- 23-10-1968 from order of Dist. 
•Court AUeppey in A. S. Nos. 237 and 
235 cf 1962. 

(A) Negotiable Instruments Act (1881), 
$s. 85, S5A, 131, 131A — Protection under 
^s. S5,85A, when available stated — NegU- 
gence of drawee in cashing the draft held 
established — Protection under Ss. 131, 
131.4, when available stated — Protection 
held not available to collecting bank — 
{Civil P. C. (1908), Ss. 100-101 — Qnes- 
lioD of fact — Negligence). 

Under the Act. a banker is protected 
only if he pays the amount in due course, 
that is, not only in accordance v,dth the 
.appHrent tenor of the instrument but also 
in good faith and without negligence, and 
to a person, imder circumstances not 
-aftcraing a reasonable gro'and for believ- 
ing that he is not entitled to receive the 

In this matter, the law in India seems 
to b-e strict^_ than in England, and the 
prote-stion anorded to the banker is not 
so T.ide. 

The question -whether there was negli- 
gence in making the payment is a ques- 
tion of fact (1877) 47 LJ QB 303 (305) 
and AIR 1920 PC 88 (91), Bel 
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Plaintifi purchased a demand draft 
from A branch of defendant bank (defen- 
dant 1) at Calcutta drawn on C Branch 
of defendant 1. It was payable to 'Hurry 
Dass Auddy" Hurry Das Auddy was a 
firm name of which P. W. 2 was the sole 
proprietor. The draft v^as sent to P. Vv. 2. 
But it was intercepted during transit and 
was presented by 3rd defendant for col- 
lection to S. Branch of the- 2nd defendant, 
with a forged endorsement in his favour 
purporting to be that of payee Hurry 
Dass Auddy. The 2nd defendant credited 
the amount in the account of the 3rd 
defendant and cashed it from C Branch 
of defendant 1. It was established that &e 
account of the firm” Hurry Da^ Auddy” 
was being operated by P. W. 2, the pro- 
prietor and "Hurry- Dass Auddy” was a 
fictitious person. This was known to the 
C' Branch of defendant 1. where P. W. 
2 had his account in the name of "Hurry 
Dass Auddy”. Endorsement on the dr^ 
by- the first payee was an endorsement in 
full It was partly in manuscript and part- 
ly in a rubber stamp impression. It was 
as follows: "please pay to Esmitter & Co. 
Hurry Dass Auddy”. The words ]^le^e 
pay to "were in manuscript while 'Esimt- 
ter & Co.” were in a rubber stamp im- 
pression. 

Held that bow "Hurry Dass Auddy” 
got the rubber stamp of "Esmitter & Co.,’ 
of which the 3rd defendant claimed to be 
the proprietor, was something which 
should normally excite suspicion in^the 
mind of a careful banker. 'The fact that 
the endorsement by the 3rd defendmt 
was in the same rubber stamp impre^on 
should natm-ally have put the 1st defen- 
dant on enquiry- as to how 'Hurry Dass 
Auddy’ got the rubber stamp. By a 
course of conduct, the C Branch of the 
1st defendant bank had come to know 
that Hury Dass Auddy is the name of 
the business concern of a customer of 
theirs, namely, P. W. 2. The Bank should 
therefore have been put on enquiry- when 
they found that the signature of the 
payee as "Kuny Dass Auddy”. The 1st 
defendant did not succeed in proving good 
faitli and absence of negligence on its part 
in payin.g the amount to the 2nd defen- 
dant (Paras 15, 16) 

Held further the liability- of the 2nd 
defendant (the collectin.g banker) had to 
be decided v.ith reference to the provi- 
sions of Sections 131 and 131A of the Act 
In determining the question whether a 
collecting Banker had or had not been 
negligent in a particular case it was neces- 
sary to take into consideration many fac- 
tors, such as tire customer, the account 
and surro'anding circumstances. The bur- 
den of proving absence of negligence was 
on the 2nd defendant. The test of negli- 
gence under Section 131 was whether 
the payment, considered in the light of 
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"ihe circumstance antecedent and present, 
was so much out of ordinary course, that 
it ought to have aroused doubt in the 
•banker’s mind and caused him to make 
•enquiries; and that primarily the enquiry 
:should be to find out whether there was 
.negligence in collecting a cheque and not 
in opening the account but if there was 
•any antecedent or present circums^nce 
, which aroused the suspicion of' the 
banker then it would be his duty before 
he collects the cheque to make the neces- 
.sary enquiry; and undoubtedly one of 
■the antecedent circumstance would be 
the opening of the account. AIR 1956 
■Cal 399 (409) and AIR 1948 Bom 1, Rel. 
•on; AIR 1920 PC 88 and AIR 1946 Bom 
482, Ref. (Paras 17, 18, 19) 

The protection under Sections 131 and 
131-A is afforded only if the Banker has 
a-eceived the payment on behalf of a 
■customer in good faith and with due 
diligence. The draft was crossed general- 
ly. The evidence showed that the 2nd 
defendant Bank obviously treated the 
ord defendant as a favoured constituent 
•or customer. All these facts may show 
that even though the 3rd defendant had 
.a current account with the 2nd defen- 
■dant Bank, it was doubtful whether he 
•could be treated as a 'customer’ for the 
•purpose of Section 131 of the Act. The 
current account was opened and operated 
upon in flagrant violation of the rules of 
the Bank. No enquiry was made as re- 
■ ,gards the regularity of the endorsements 
in favour of "Esmitter & Co.” Hurry 
Dass Auddy, the payee under the draft 
was not admittedly a customer of the 
2nd defendant. In the light of these 
facts, the 2nd defendant should have 
made an enquiry as to how the 3rd 
•defendant came into possession of the 
•draft and the circumstances under which 
'Hurrj’- Dass Auddy’ happened to endorse 
the same in his favour. Such an enquiry 
was rendered all the more necessary in 
the face of the endorsement in full pur- 
ported to have been made by the payee, 
'Hurry Dass Auddy’, on the draft part- 
ly in writing and partly by using 
the rubber stamp of the 3rd defendant. 
The 2nd defendant was not entitled to 
get the benefit of Section 131-A. 

(Para 22) 

(B) Negotiable Instruments Act (1881), 
S. 131 — "Customer” who is, stated — 
fVi'^ords and Phrases — "Customer of 
■bank”). 

The term customer is not defined in the 
Negotiable Instruments Act. Broadly 
^ speaking, a customer is a person who has 
? the habit of resorting to the same place 
or person, to do business. So far as 
banking transactions are concerned he is 
a person, whose money has been accept- 
ed on the footing, that the Banker will 
honour up to the amount standing to 
his credit, . irrespective of his connection 
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being of short or long standing. 

(Para 22) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 Cal 399 (V 43), 

Brahma v. Chartered Bank 18 

(1948) AIR 1948 Bom 1 (V 35) = 

ILR (1947) Bom 643, Sanyasilin- 
gaih V. Exchange Bank Ltd. 19 

(1946) AIR 1946 Bom 482 (V 33) = 

48 Bom LR 393, Bapulal v. 

Nath Bank Ltd. 21 

(1933) 1933 AC 201 = 102 LJKB 
224, Lloyds Bank Ltd. v. Savory 
& Co. 21 

(1920) AIR 1920 PC 88 (V 7), 
Commrs. of Taxation v. English 
Scottish and Australian Bank . 

Ltd. 14, 20 

(1920) 1920 AC 683, Commrs. of 
Taxation v. English Scottish and 
Australian Bank Ltd. 21 

(1914) III LT 43 = 30 TLR 433, 
Ladbroke and Co. v. Todd 21 

(1877) 47 LJQB 303 = 3 AC 193, 
Metropolitan Railway Co. v. 

Jackson 13 

In S. A. No. 1120/64 
P. K. Kurien, V. Desikan, K. A. Nayar 
and K. Sukumaran, for Appellant; V. 
Rama Shenoi and R. Raya Shenoi, for 
Respondent (No. 1) T. K. Kurien and 
M. C. "Varghese, for Respondent (No. 2). 
In S. A. No. 1287/64 
P. Krishnamoorthy and P. C. Chacko, 
for Appellant; 'V. Rama Shenoi and R. 
Raya Shenoi, for Respondent (No. 1)3 

P. K. Kurien , Y. Desikan and K. A. 
Nayar and K. Sukumaran, for Respon- 
dent (No. 2). 

JUDGMENT : — These appeals are 
directed against the decree and the 
judgment in O. S. No. 19 of 1954 of the 
District Court, Alleppey, subsequently 
renumbered as O. S. No. 229 of 1956 
of the Alleppey Sub-court. The 1st 
defendant is the appellant in S. A. No. 
1120 of 1964 and the 2nd defendant in 
S. A. No. 1287 of 1964, 

2. The suit was for recovery of the 
amount covered by Ext. P-1, a demand 
draft, and the interest thereon, from 
defendants 1 to 3. 

3. The plaintiff is the proprietor of a 
business carried on at Alleppey in the 
name and style of "The Pioneer Trades”. 
Kama Prasad Auddy, P, W. 2 carried on 
a business at Calcutta in the name and 
style of M/s. Hurry Dass Auddy. M/s- 
Hurry Dass Auddy was a customer of 
the New Market branch of the Central 
Bank of India, Ltd., the 1st defendant. 

4. The plaintiff used to purchase goods 
from M/s. Hurry Dass Auddy from 1953 
cowards and pay the price thereof 
sometimes by purchasing demand drafts 
from the Alleppey branch of the . 1st 
defendant-Bank on its New Market 
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branch at Calcutta payable to Hurry 
Dass Auddy or order and delivering the 
same to M/s. Hurry Dass Auddy through 
P. W. 1, a friend of the plaintiff at Cal- 
cutta. Ext. P-1 is one such draft pur- 
chased by the plaintiff from the Alieppey 
branch of the 1st defendant-Bank for 
Rs. 4,000. It was drawn on the New 
Market branch of the 1st defendant at 
Calcutta and was payable to "Hurry Dass 
Auddy’. It was sent by the plaintiff to 
P. W. 1 to be delivered over to M/s. 
Hurry Dass Auddy. It was intercepted 
during transit, and was presented before 
the Shambazar branch of the 2nd defen- 
dant by the 3fd defendant for collection, 
with a forged endorsement in his favour 
purporting to be that of the payee. The 
3rd defendant endorsed Ext. P-1 in 
favour of the 2nd defendant. The 2nd 
defendant credited the amount covered by 
Ext. P-1 in the account of the 3rd defen- 
dant and cashed it from the New Market 
branch of the 1st defendant-Bank on 
2-11-1953. The plaintiff’s case was that 
(the appearance of) the endorsement on 
Ext. P-1 draft, purported to have been 
made by the payee, was sufficient to put 
the 1st defendant on enquiry, that the 
payment to the 2nd defendant by the 
ist defendant was not a payment in the 
course, that the 1st defendant is liable 
to the plaintiff for the amount and the 
interest' thereon, and that defendants 
2 and 3 are guilty of con-yersion of the 
amounts, and are equally liable to the 
plaintiff for the amount and interest. 

5. The 1st defendant contended that 
the 2nd defendant presented Ext. P-1 on 
2-11-1953 through the clearing house 
and that the amount was paid in good 
faith and without negligence in accor- 
dance with the apparent fenor of the 
instrument; and claimed immunity under 
Section 85-A of the Negotiable Instru- 
ments Act, 1881 (Act 26 of 1881), here- 
inafter referred to as the Act. The 2nd 
defendant contended that the amount 
covered by Ext. P-1 was collected on 
behalf _ of its customer, the 3rd defen- 
dant, in good faith and ■without negli- 
gence; and claimed protection under Sec- 
tion 131-A of the Act. The 3rd defendant 
did not contest the case. 

G. The trial court held that the pay- 
ment of the amount to the 2nd defendant 
by the New Market branch of the 1st 
defendant-Bank was not a pa 3 rment in 
due course, and therefore, the 1st defen- 
dant was not protected by Section 85A of 
the Act. The Court also held that since 
the 2nd defendant collected the amount 
on behalf of its customer, the 3rd defen- 
dant, in good faith and without negli- 
gence, it is entitled to get the protection 
envisaged by Section ISl-A of the Act. 
The suit was therefore decreed as against 


defendants 1 and 3, but dismissed as 
against the 2nd defendant. 

7. The correctness of the judgment 
and the decree was challenged in A. S. 
No. 235 of. 1962 by the plaintiff and by 
the 1st defendant in A. S. No. 237 of 
1962 before the District Court. 

8. The District Court agreed with the 
finding of the learned Subordinate Judge, 
and held that the 1st defendant is not 
entitled to claim immunity under Section 
85A of the Act as the payment was not 
in due course, but differed from the find- 
ing of the trial court, and found that the 
2nd defendant was not entitled to the 
protection under . Section 131-A of the 
Act, and decreed the suit as against it 
also. 

9. Both the courts below have found 
that M/s. Hurry Dass Auddy is a business 
concern of P. W. 2, that the concern had 
a current account in the New Market 
branch of the 1st defendant at Calcutta, 
that previous to Ext. P-1, two demand 
drafts were purchased by the plaintiff 
from the Alieppey branch of the 1st 
defendant on its New Market branch at 
Calcutta, payable to 'Hurry Dass Auddy,’ 
that they were endorsed by P. W- 2 on 
behalf of the payee in his capacity -as the 
proprietor of M/s. Hurry Dass Auddy, 
that the amounts due thereunder were 
credited in the account of M/s. Hurry 
Dass Auddy, that the 1st defendant there- 
fore had reason to believe that the payee 
in Ext. P-1, namely. Hurry Dass Auddy 
was the business concern known as M/s. 
Hurry Dass Auddy and that P. W. 2 its 
sole proprietor, that the 1st defendant 
acted without due care and therefore the 
payment made by it to the 2nd defen- 
dant was not a pasmaent in due course. 

10. The main contention urged on 
behalf of the 1st defendant was that the 
payment made by the 1st defendant to the 
2nd defendant was a payment in due 
course. In other words, the argument 
was that 'Hurry . Dass Auddy’ was the 
payee under Ext. P-1, that there was an 
endorsement on the instrument by a per- 
son purporting to be the payee, that the 
1st defendant had no reason to suspect 
that 'Hurry Dass Auddy’ was a fictitious 
person, or that the endorsement on the 
instrument was not an endorsement made 
by him, that there was no negligence in 
its thinking that the signature of payee 
was genuine and therefore it is entitled 
to the protection envisaged by section 85A 
of the Act. 

11. Sections 85 and 85A of the Act read: 

."85(1) Where a cheque payable to be 

endorsed by or on behalf of the payee, 
the drawee is discharged by payment in 
due course. 

(2) Where a cheque is originally ex- 
pressed to be payable to bearer, the 
drawee is discharged b.y payment in due 


1970 Central Bank of India v. V. Gopinathan (Mathew J.) [Prs. 11-16] Ker. 77 


course to the bearer thereof, notwith- 
standing any endorsement whether in 
full or in blank appearing thereon, and 
notwithstanding that any such endorse- 
ment purports to restrict or exclude fur- 
ther negotiation. 

85A. Where any draft, that is, an 
order to pay money, drawn by one office 
of a bank upon another office of the same 
-bank for a sum of money payable to order 
on demand, purports to be endorsed by 
or on behalf of the payee, the bank is 
•discharged by payment in due course.” . 

12. Under the Act; a banker is protect- 
ed only if he pays the amount in due 
course,’ that is, not only in accordance 
v.dth the apparent tenor of the instrument 
but also in good faith and without negli- 
gence, and to a person, under circum- 
stances not affording a reasonable ground 
for believing that he is not entitled to 
receive the payment. 

"The corresponding English Section 
•{S. 60) provides that the banker must in 
■order to entitle him to protection pay the 
cheque in good faith and in the ordinary 
course of business; and under Section 90 
of the Bills of Exchange Act. a thing is 
said to be done in good faith where it is 
done honestly, whether negligently or not. 
It would seem, therefore, that in English 
law, lio\yever negligent a banker might 
have been, provided he acts honestly, he 
is protected if the payment is one made 
V-in the ordinary course of business. Negli- 
gence does not necessarily preclude the 
protection of Section 60 of the English 
Act. In this matter, the law in India seems 
to be stricter than in England and the 
protection afforded to the banker is not 
50 wide.” (See the Negotiable Instru- 
ments Act by Bhashyam and Adiga — 
11th Edition — page 410). 

13. The question whether there was 
negligence in making the payment is a 
question of fact. In Metropolitan Railway 
Co. V. Jackson, (1878) 47 LJQB 303 at 
p. 305, Lord Chancellor Cairns said: — 

"The Judge has to say whether any 
facts have been established by evidence 
from which negligence may be reasonably 
inferred; the jury has to say whether 
from those facts, when submitted to them, 
negligence ought to be inferred.” 

14. In Commissioners of Taxation v. 
English Scottish and Australian Bank' Ltd., 
AIR 1920 PC 88 at p. 91. Lord Duned^ 
said that the question of negligence is one 
of fact and that a finding hy a Judge is 
not liable to be interfered with unless it 
% not supported by any evidence. 

15. The concurrent finding of the 
courts below on the question of negligence 
is clear. They have found that the branch 
of the 1st defendant-Bank at New Mar- 
ket, Calcutta, had reason to believe that 

Hurry Dass Auddy’ is really the business 


concern known ' as "M/s. Hurry Dass 
Auddy”, that P. W. 2 is its sole proprie- 
tor and that the payee in Ext. P-1 is 
really M/s. Hurry Dass Auddy of which 
P. W. 2 is the proprietor. That finding, I 
think, is supported by evidence. The en- 
dorsement in Ext. P-1 by the first payee 
is an endorsement in full. It is partly in 
manuscript and partly in a rubber stamp 
impression. It is as follows: 

"please pay to Esmitter & Co. Hurry 
Dass Auddy”. The words "please pay to” 
are in manuscript while 'Esmitter & Co.” 
are in a rubber stamp impression. How 
'Hurry Dass Auddy’ got the rubber stamp 
of 'Esmitter & Co.’ of which the 3rd 
defendant claims to be the proprietor, is 
something which should normally excite 
suspicion in the mind of a careful banker. 
The fact that the endorsement by the 3rd 
defendant is in the same rubber stamp im- 
pression should naturally , have put the 
1st defendant on enquiry as to how 
'Hurry Dass Auddy’ got the rubber stamp. 

16. Ext, P-29 is the folio of the ledger 
kept by the New Market branch of the 
1st defendant in respect of demand 
drafts drawn by the Alleppey branch on 
the New Market branch of the 1st defen- 
dant. The demand drafts purchased by 
the plaintiff in favour of Hurry Dass 
Auddy are the only drafts included in the 
folio. Prior to the presentation of Ext. 
P-1 demand draft two other drafts Nos. 
17/1 and 17/2 drawn on 3rd and 21st 
October respectively had been presented 
for encashment at the New Market branch 
of the 1st defendant by Rama Prasad 
Auddy (P. W. 2), the sole proprietor of 
the business concern M/s. Hurry Dass 
Auddy. He was having a current account 
in the New Market Branch for the last 
20 years. P. W. 2 has sworn that he signs 
cheques and drafts as "For M/s Hurry 
Dass Auddy, Ramprasad Auddy, sole pro- 
prietor,” and that the tvm demand drafts 
drawn in favour of "Hurry Dass Auddy” 
had been sent by him to the New Market 
branch of the 1st defendant for crediting 
their proceeds in Ext. P-30, the current 
account of M/s. Hurry Dass Auddy and 
that the amounts covered by the drafts 
have been credited. Ext. P-3 is the folio 
of the telegraphic transfer issue register 
of the Alleppey branch of the 1st defen- 
dant-Bank. From Ext. P-3 it is clear that 
from 5th August 1953, the plaintiff made 
remittances of amounts by T. T. to M/s 
Hurry Dass Auddy, Ext. P-28 is the cor- 
responding T. T. register of the New Mar- 
ket branch of the 1st defendant-Bank. 
Ext. P-31 series are the T. T. receipts kept 
by the New Market branch of the 1st 
defendant-Bank in respect of Ext. P-3 
remittances. Some of these receipts would 
show that the remittances were to "Hurry 
Dass Auddy.” In all the receipts, P. W. 2 
has signed "for M/s. Hurry Dass Auddy” 



78 Ker. [Prs. 16-20] Central Bank of India v. V. Gopinathan (Mathew J.) A.1.TL 


describing himself as the sole proprietor. 
So, by a course of conduct, the New Mar- 
ket branch of the 1st defendant-Bank had 
come to know that 'Hurry Da^s Auddy 
is the name of the business concern of a 
customer of theirs, namely, P. W. 2. The 
1st defendant’s branch at New Market 
dealt with the two demand drafts drawn 
prior to Ext. P-1 in the same month. The 
Bank should therefore have been put on 
enquiry when they found that the signa- 
ture of the payee as "Hurry Dass 
Auddy”. No person employed in the . New 
Markk branch of the 1st defendant has 
been examined in the case to show the 
circumstances in which the payment 
under Ext. P-1 has been made to the 2nd 
defendant. I think, the 1st defendant has 
not succeeded in proving good faith and 
absence of negligence on its part in pay- 
ing the amount to the 2nd defendant, 

17. Then, the further question is whe- 
ther the 2nd defendant is liable to the 
plaintiff. The liability of the 2nd defen- 
dant, has, to be decided with reference 
to the provisions of Sections 131 and 
131-A of the Act. They read: — 

"131. A banker who has in good faith 
and without negligence received payment 
for a customer of a cheque crossed gene- 
rally - or specially to himself shall not, 
in case the title to the cheque proves 
defective, incur any liability to the true 
owner of the cheque by reason only of 
having received such payment. 

Explanation; — A banker receives pay- 
ment- of a crossed cheque for a customer 
within the m.eaning of this section not- 
withstanding that he credits his customer’s 
account with the amount of the cheque 
before receiving payment thereof. 

131-A. The provisions of this Chapter 
shall apply to any draft, as defined in 
Section 85A, as if the draft were a 
cheque.” 

In determining the question whether a 
collecting Banker has or has not been 
negligent in a particular case it is neces- 
sary to take into consideration many 
factors, such as the customer, the account 
and surrounding circumstances. 

18. In Brahma v. Chartered Bank, 
AIR 1956 Cal 399 at p. 409, the Calcutta 
High Court observed: 

"Now in finding out whether a collect- 
ing banker has or has not been negligent 
in a particular case, it becomes necessary 
to take into consideration many factors 
such as the customer, the account and 
the surrounding circumstances ” 

The burden of proving absence of negli- 
gence is on the 2nd defendant. In the 
above referred case, the Calcutta High 
Court said: 

"The onus of proving "good faith” and 
"absence of negligence” is on the banker 
claiming protection under Section 131, 
Negotiable Instruments Act.” 


19, In Sanyasilingam v, Exchange- 
Bank of India, AIR 1948 Bom 1. the 
Court held that the test of negligence 
under Section 131 is whether the payment, 
considered in the light of the circumstance ; 
antecedent and present, was so much out : 
of ordinary course, that it ought to have : 
aroused doubt in the banker’s mind and 
caused him to make enquiries; and that ^ 
■primarily the enquiry should be to find 
out whether there is negligence in collect- ' 
ing a cheque and not in opening the ac- 
count; but if there was any antecedent or 
present circumstance which aroused the 
suspicion of the banker then it would be 
his duty before he collects the cheque to , 
make the necessary enquiry; and undoubt- . 
edly one of the antecedent circumstances 
would be the opening of the account. The 
Court said that where the account of the 
customer was opened without obtaining a 
reference and without' any enquiry and 
where the manner in which the account 
was operated upon was peculiar, and where 
there w'as something in the endorsement 
to the customer which would excite sus- 
picion, then it must be held that the' bank 
failed to prove that it was not guilty of 
negligence in collecting the amount of 
the draft. 

20. . Counsel for the 2nd defendant 
referred to the decision in AIR 1920 PC' 

88, and said that there was no negligence . 
on the part of the 2nd defendant. 

The facts there were: One A. Friend of 
Sydney, put a cheque drawn by himself 
on the Australian Bank of Commerce for 
£786.13.3 into an envelope, along with, 
some other cheques drawn by other mem- 
bers of his family, and addressed the en- 
velope to the Commissioners of Taxation,. 
George Street North, Sydney. .This cheque 
was in payment of an assessment 'for 
income-tax. It was crossed with the word 
"Bank”, that is to sa.y, generally not spe- 
cially. This cheque was stolen b.y some 
person unknown and was never cashed by 
the Commissioners of Taxation. On the 
following day a man who gave his name 
as Stewart Thallon entered the head office 
of the respondents’ Bank at S.ydne.y and. 
stated that he wished to open an account. 

The Accountant took his name and ad- 
dress which this man gave at certain welt 
kno'wp residential chambers in Sydney. 

He then handed in a sum of £20. The 
Accountant filled up the 'paid-in’ slip 
and the account was duly opened and a 
cheque book issued to Thallon. On the 
following day the stolen cheque was hand- V 
ed in by Thallon; and on the next day^ 
Thallon withdrew three sums of £483.16.6, 
£260.10.0, and £50.12.6 by cheques 
drawn by himself. Thallon was never 
seen again and it was found that no per- 
son of that name lived at the address 
had given. 
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The Commissioners of_ Taxation then 
filed an action from which the appeal 
-went to the Privy Council- against the 
Bank for conversion of the cheque. The 
Supreme Court . for New South Wales 
held that the bank was not guilty of negli- 
gence. 

In discussing the question of negligence, 
their Lordships of the Privy Council are 
at pains to point out that the negligence 
with which the Court was concerned was 
not in opening the account but "in col- 
lecting the cheque” though the_ circum- 
stances connected with the opening of an 
account may shed Light on the question 
whether there was negligence in collect- 
ing the cheque, and the test of negligence 
which their Lordships adopted was whe- 
ther the transaction of paying in any 
given cheque coupled, with the circum- 
stances antecedent and present was so 
out of the ordinary course that it ought 
to have aroused doubts in - the bankers’ 
mind and caused them to make enquiry. 
Their Lordships emphasized that negli- 
gence was a question of fact and they 
rejected the argument of the learned 
Chief Justice of the Supreme Court that 
the care that the bankers should taka 
should not be less than a man invited to 
purchase or cash such a cheque for him- 
self might reasonably be expected to take. 
Their Lordships thought that it was no 
part of the business or ordinary practice 
of individuals to cash cheques which were 
offered to them, whereas it was part of 
the ordinary business or practice of a 
bank to collect cheques for their custo- 
mers. 

The argument that was presented to 
the Board was that the bank was negli- 
gent in collecting the cheques for a cus- 
tomer who was of recent introduction and 
about whom the bank knew nothing. 
Their Lordships then pointed out that 
there was nothing suspicious about the 
way the account was opened; they were 
of the opinion that there was nothing 
suspicious in the fact that a cheque was 
paid into that account for collection one 
day alter the account had been opened; 
they further pointed out that if it was 
laid down that no cheque should be 
collected without a thorough inquiry as 
to the history of the cheque, ’ it would 
render banking business as ordinarily 
carried on impossible; customers would 
often be left for long periods without 
available money. But their Lordships do 
say that if the cheque had been for some 
Y unusually large sum, perhaps suspicion 
'• might have been aroused; but whether 
the cheque is or is. not for an unusually 
large sum is really a question of degree. 
Their Lordships finally point out that in 
the cheque presented by ThaUon there 
was no note of alann or of warning which 
could have aroused the suspicion of the 


Bank. Under the circumstances their- 
Lordships dismissed the appeal and held 
that the Bank was not negligent. 

21. Counsel also strongly relied on 
the decision of the Bombay High Court 
in Bapulal v. Nath Bank Ltd., AIR 194&- 
Bom 482 and said that the only question 
for consideration is whether there was neg- 
ligence . on the part of the 2nd; 
defendant in collecting the draft and 
that the question whether there was- 
negligence . in opening an account 
in the name of the 3rd defen- 
dant was immaterial and relied on the ob- 
servations of Chagla J. (as he then was): 

"Primarily, enquiry as' to negligence- 
must be directed in order to find out whe- 
ther there is negligence in collecting the- 
cheque and not in opening the account; 
but if there is any antecedent or present 
circumstance which aroused the suspicion 
of the banker then it would be his duty 
before he collects the cheque to make the- 
necessary enquiry and undoubtedly one of 
the antecedent circumstance would be- 
the opening of the account. In certain- 
cases failure to make enquiries as to the- 
integrity of the proposed customer would, 
constitute negligence. But it would depend 
upon the facts and circumstances attend- 
ant upon the opening of an account by 
the new customer whether an enquiry 
about him was necessary and called for- 
or not. There is no absolute and unquali- 
fied’ obligation on the Bank to make en- 
quiries about the respectability of the pro- 
posed customer. It is true that moderm 
banking practice requires that a customer- 
should be properly introduced and it 
would be wiser and more prudent for a 
Bank not to accept a customer without 
some reference. But it cannot be suggest- 
ed that after a Bank has been given a- 
proper reference with regard to the pro- 
posed customer and although there are no- 
suspicious circumstances attendant upon- 
the opening of the account it is still in- 
cumbent upon the bank to make further 
enquiries with regard to the customer, 
and the bank cannot be held to be guilty 
of negligence in having failed to make- 
any such further enquiries so as to disen- 
title it to the protection given by Sec- 
tion 131.” (see the headnote). 

The question whether negligence could 
be inferred from the circumstances in. 
Avhich an account was opened for a cus- 
tomer and the manner in which it was- 
operated upon was considered in Lloyds 
Bank Ltd. v. Savory & Co., 1933 AC 201 
at p. 236 Lord Wright said that; 

"It is true that the question of absence- 
of negligence must be considered sepa- 
rately in regard to each cheque, but it is- 
also true that the matter must be consi- 
dered, as Lord Dunedin says in Commis- 
sioners' of Taxation v. English, Scottish 
and Australian Bank Ltd,, 1920 AC 683 at 
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689, in view also of all the circumstances 
antecedent and present. There may thus 
be relevant negligence in connection with 
the opening' of the customer’s account by 
the banker. It is now recognised to be 
the usual practice of bankers not to open 
an account for a customer without obtain- 
ing a reference and wdthout inquir^’^ as to 
the customer’s standing; a failure to do 
so at the opening of the account might 
well prevent the banker from establish- 
ing his defence under Section 82 if a 
cheque were converted subsequently in 
the history of the account: this rule was 
applied by Bailhache J. in Ladbroke v. 
Todd, (19141 III LT 43 who on that 
ground held that the banker had not 
made out his defence under Section 82. 
The matter is now so well appreciated by 
bankers that the appellants have a print- 
ed rule saying that no new current ac- 
count is to be opened without knowledge 
of or full enquiry into the circumstances 
and character of the customer.” 

The passage would indicate that what 
■goes into an account calls for as much 
careful scrutiny as what goes out and the 
circumstances in which an account is 
•opened and operated upon are relevant 
40 the enquiry. 

•22. In the light of these decisions, let 
us see whether there was negligence on 
the part of the 2nd defendant in collect- 
ing the draft. The protection under Sec- 
tions 131 and 131-A is afforded only if 
the Banker has received the payment on 
behalf of a customer in good faith and 
with due diligence. Ext. P-1 shows that it 
is crossed generally. The term "customer” 
is not defined in the Act. Broadly speak- 
ing, a customer is a person who has the 
habit of resorting to the same place _ or 
person, to do business. So far as 'banking 
transactions are concerned he is a person, 
whose money has been accepted on the 
footing, that the Banker will honour up 
to the amount standing to his credit, irres- 
pective of his connection being of short 
or long standing. The 3rd defendant, in 
this case, opened an account which the 
"Shambazaar branch of the 2nd defendant- 
Bank on 27-11-1952. The account was 
opened by depositing Es. 300. Ext. B is 
.a copy of that account. After the account 
was opened, the 3rd defendant deposited 
on 29-11-1952 another sum of Rs. 300 by 
.cheque. Thereafter, till the 31st of Decem- 
ber, 1952 he withdrew amounts 'from the 
Barik in piecemeal. The balance he had 
to his credit on the 1st of January, 1953 
was only Rs. 236. From 28th of April, 
1953 the 3rd defendant began to with- 
■ draw amounts by cheque for less than 
Rs. 10. He had only a balance of Rs. 8 
.on the 31st of December, 1953. The balance 
■to his credit was nil on the 25th Novem- 
ber, 1954. Ext. I is the current account 


V. V. Gopinathan (Mathew J.) A. I. R. 

rules of the 2nd defendant-Bank, which 
would show that a current account is to 
be opened with not less than Rs. 500. It 
also w'ould show that no agent of the 
Bank is authorised to open a current ac- 
count for a sum of less than Rs. 500. The 
rules are also clear that the balance in 
the current account should not be allowed 
to fall below Rs. 300 at any time and 
that no cheque shall be drawn for a suiri 
of less than Rs. 20 for payment over the 
Counter. 

It is clear from the evidence that no 
less than 12 cheques for less than Rs. 10 
■were honoured by the 2nd defendant- 
Bank ob'viously treating the 3rd defen- 
dant as a favoured constituent or cus- 
tomer. All these facts may show that 
even though the 3rd defendant had a 
curren't account with the 2nd defendant- 
Bank, it is doubtful whether he could be 
treated as a "customer” for the purpose 
of Section 131 of the Act, Ibe current 
account was opened and operated upon in 
flagrant ■violation of the rules of the 
Bank as embodied in Ext. 1. 

^ The testimony of D. W. 2 would reveal 
that before Ext. B account was opened, 
the 3rd defendant was not properly in- 
troduced. Ext. C is the application filed 
by the 3rd defendant for opening Ext. B 
account The 3rd defendant, who is 
Sudhir Kumar Mithra as disclosed by 
Exts. P-20 and P-20 (a) has described him- 
self in Ext. C as Sudhir Kumar Mitter, 
The account was opened in the name of 
the firm "Esmitter & Co.” doing Hard- 
ware and Chem.ical business. The person 
who introduced the 3rd defendant is men- 
tioned in Ext. C application as one K. 
Chakravarthy. This person was never con- 
tacted by D, W. 2 or by any other officer 
of the 2nd defendant-Bank before 
the account was opened. The testi- 
mony of D. W. 2 would also show 
that the only person contacted was 
the brother of the 3rd defendant, 
Spshil Kumar Mithra, who is said to be 
a customer of the 2nd defendant-Bank. 
Barring the statement of D. W. 2, abso- 
lutely no record has been produced for 
making cut that Susil Kumar Mithra was 
a customer of the 2nd defendant-Bank. It 
is clear from Ext. C application that the 
name of Susil Kumar Mithra was not 
written at the time when the name of 
Sri K. Chakravarthy was ■written. The 
name of Susil Kumar Mithra is written in 
a different hand and ink. Susil Kumar 
Mithra also does not .figure as a witness , 
in the case. It is difficult therefore to ac- 
cept the testimony of D. W. 2 when he > 
says that Ext. B account was opened after 
enquiries with Susil Kumar Mithra. The 
3rd defendant, who is Sudhir Kumar Mithra 
and is also the brother of Susil Kumar 
Mithra has sworn his name in Exts. C 
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was no consideration for that special 
agreement, AIR 1926 All 493. Diss.; 1956 
Ker LT 63 & 1957 Ker LT 495 & AIR 
1930 PC 142, Foil. (Paras 5, 7) 

(B) Limitation Act (1908), Arts. 132 
and 148 and S. 28 — Transfer of Property 
Act (1882), S. 91(a) — Puisne mortgagee 
not in possession of mortgaged property 
— His right to recover mortgage money 
becoming barred by limitation under 
Art. 132 — He has no subsisting right to 
redeem prior mortgage within S. 91(a) 
T. P. Act — Suit for redemption of prior 
mortgages even though not barred under 
Art. 148 is not maintainable. AIR 1925 
Mad 76 & (1909) 5 Ind Cas 877 (Cal) & 
AIR 1933 Bom 25, Diss. from. (Travan- 
core Limitation Act, S. 29, Arts. 119 and 
136). 

A puisne mortgagee who is not in pos- 
session of the mortgaged property and 
whose right to recover the mortgage 
money has become barred by limitation 
under Art. 132 Lunitation Act has no 
right to sue for redemption of prior mort- 
gages even though such right has not 
become barred by limitation under Art. 
148 of the Limitation Act. AIR 1930 All 
416 & AIR 1951 Trav-Co. 17 & AIR 1952 
Trav-Co. 295 & AIR 1957 Trav-Co. 174 
Dist. (Paras 10, 13) 

With regard to a person to whom 
money is due charged on property he has 
two distinct remedies. Ke can either sue 
for the money due to him at any time 
within the period prescribed under the 
Limitation Act for that purpose or if he 
com.es into possession of the property with- 
in that period retain possession of it and 
at the time of surrender of possession in- 
sist on payment to him of time barred 
debts charged on it also. The latter 
remedy is in character only a shield. 
This is not a rule peculiar to cases where 
there are several charges in respect of a 
property. It applies equally well to a case 
where there is only one mortgage in res- 
pect of a property. To recover the money 
due to him charged on property a mort- 
gagee with possession has only 12 years 
under Art. 132 of the Limitation Act. But 
even after that right has become barred 
by limitation he can retain possession of 
the mortgaged property until the mort- 
gage is redeemed, for which there is 60 
years under Art. 148. If a suit for re- 
demption is filed after the expiry of 12 
years but within 60 years of the mort- 
gage the mortgagee is entitled to get the 
mortgage money due to him before sur- 
render of possession of the property al- 
though the right to recover that amount 
through suit has become barred. But such 
a right can be availed of only if the 
mortgagee or charge-holder gets into pos- 
session of the property before the right 
■ to recover the money charged on it 
becomes barred by limitation. (Para 11) 
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It is true that section 28 of the Limita- 
tion Act only provides for extinction of 
right to property where suit for recovery 
of possession of that property is not filed 
within the period mentioned in the Act 
and consequently has no application to- 
omission to file suits for money charged 
upon property. The right to bring ^e 
mortgaged property to sale through court 
is the essence of the life of a charge. 
When that is lost by the bar of limitation 
if the mortgagee is not in possession of 
the mortgaged property nothing survives 
the barred charge except an imperfect 
legal right not constituting an interest 
in the property sufficient to attract Sec- 
tion 91(a) of the T. P. Act and consequent- 
ly unenforceable in action. The right of 
redemption given to puisne mortgagee 
is only ancillary to his right of sale and 
when that right is lost by limitation the 
right of redemption also becomes lost. 
AIR 1925 Mad 76 & (1909) 5 Ind Cas 877 
(Cal) & AIR 1933 Bom 25, Diss.; AIR 1935- 
Oudh 139 & 39 Cochin LR 480, Foil. 

(Para 13) 
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NARAYANA PILLAI, J. The suit 
filed on the strength of Ext. F, a hypo- 
thecation bond dated 12-3-1923, for re- 
demption of 2 earlier mortgages dated 
29-4-1909 and 11-2-1910 of the same pro- 
perties and copies of which are Exts. XI 
and XII, was dismissed by both the lower 
Courts and it is from these decrees that 
the present Second Appeal has been filed 
by the plaintiffs. 

2. The transactions took place in the 
erstwhile Travancore State. Under Art. 119 
of the Travancore Limitation Act. 6 of 
1100 (M. E.), the appellants had 12 years’ 
time to recover through suit the money 
due under Ext, F. That was not availed 
of by them. According to the learned 
Advocate General who appeared for them 
Ext. F was a mortgage by conditional sale, 
ft had worked itself out as a sale and there- 
fore they as owners of the properties had 
a right to redeem the earlier mortgages 
even though the right to claim the 
amount due under Ext. F had become 
barred by limitation. He argued that 
even if Ext. F had become barred under 
the Limitation Act that bar related only 
to recovery of money due under Ext. F 
and not to the other rights including the 
right of redemption of the earlier mort- 
gages that the appellants had under Ext. 
F, that the right of redemption could be 
lost only after the expiry of the period 
provided for redemption in the Limitation 
Act, that that period not having elapsed 
on the date of suit they were competent 
in the present suit to redeem the earlier 
mortgages for that reason also and that 
the suit was not barred by limitation. 
These in brief were the points pressed by 
him when this appeal was heard. 

3. We must now deal with the ques- 
U»n whether the appellants can be allow- 


ed to redeem the earlier mortgages on the 
ground that Ext. F was a mortgage by 
conditional sale and that it had worked 
itself out as a sale. The document is 
styled as a 'Hthreedhana Eedadharam”. 
It was executed for 14,000 Fanams by 
one Meeran Pillai in favour of his 
daughter Pathummal and her husband 
Peerukannu. The consideration for the 
document was the - Stridhanam amount 
agreed to be paid by Meeran Pillai to 
Pathummal and Peerukannu at the time 
of their marriage. It is stated in the docu- 
ment that it was being executed as 
Meeran Pillai was not in a position to 
pay the amount ready cash. He agreed to 
pay the hypothecation amount within a 
year. If it was not paid within that time 
he further agreed that Pathummal may 
enjoy the properties as full owner. Ac- 
cording to the learned Advocate General 
as Meeran Pillai did not pay the hypothe- 
cation amount within the time stipulated 
in Ext. F the transaction had become a 
sale of the properties. 

4. The Transfer of Property Act, for 
short the T. P. Act, had no statutory 
force in the erstwhile Travancore State. 
Nevertheless, the courts there were free- 
ly following many of the principles laid 
down in that Act. In this connection the 
following observations in Velandy Vadhiar 
V. Sankarapandian Mudaliar, 1943 Trav- 
Co. LR 425 of Sankarasubba Iyer. J. 
who was for long a Judge of the High 
Court there and who had wide experience 
with regard to the conditions prevalent 
and the state of the law there are entitled 
to great weight: 

"It cannot be said that the prevailing 
view in a neighbouring Presidency will 
not have affected the people of the State 
in so far as their legal relations are con- 
cerned. The Transfer of Property Act 
became law in British India in 1882. This 
Court has been accepting the provisions 
of the Act and acting upon them, when 
they are in accordance with justice and 
equity, even though the enactment is of 
no statutory force in the State. It is there- 
fore probable that mortgages in Trar’-an- 
core, executed at least after 1882, when 
the Transfer of Property Act became sta- 
tute law in British India, might have been 
executed in accordance with the principles 
contained there rather than on the basis 
of an archaic rule embodied in the Hindu 
Smritis.” 

The conditions laid down in Section .58 
(c) of the T. P. Act which defines a mort- 
gage by conditional sale were applied to 
the transaction in dispute in 1943 Trav- 
Co. LR 425 to find out whether it was 
really a mortgage by conditional sale. In 
Padmanabha Pillai v. Umamaheswara 
Iyer, 1948 Trav-Co. LR 556 also the Tra- 
vancore High Court freely followed the 
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principles in the T. P. Act for construing 
the documents which came up for inter- 
pretation there to find out whether they 
were mortgages by conditional sale. From 
all these it has to be taken that even in 
the erstwhile Travancore State a transac- 
tion after 1882 could be treated a mort- 
gage by conditional sale only if it satis- 
fied the conditions laid down in Section 
58(c) of the T. P. Act. 

5, Section 58(c) read thus: — 

"Wliere the mortgagor ostensibly sells 
the mortgaged property — 

on condition that on default of payment 
of the mortgage-money on a certain date 
the sale shall become absolute, or on con- 
dition that on such payment being made 
the sale shall become void, or 

on condition that on such payment be- 
ing made the buyer shall transfer the 
property to the seller, 

the transaction is called a mortgage 
by conditional sale and the mortgagee a 
mortgagee by conditional sale: 

Provided that no such transaction shall 
be deemed to be a mortgage, unless the 
condition is embodied in tlie document 
which effects or purports to effect the 
sale.” 

It shows that in order that a transac- 
tion can be treated as a mortgage by con- 
ditional sale it should, to begin vdtlv have 
the resemblance of a sale. That is im- 
plied in the expression "ostensibly sells” 
at the beginning of the definition. Where 
the transaction has, to start mth, the 
appearance of only a mortgage it cannot 
come under S. 58(c). In such a transac- 
tion provision to treat it as a sale if the 
mortgage amount is not paid within a 
stipulated period is a clog on the right 
of redemption and cannot be given eSect 
to. No doubt the provision to treat the 
transaction as a sale in a mortgage docu- 
ment is also an agreement between the 
parties. But is there consideration for it 
in order to treat it also as a valid con- 
tract? It is a special agreement in the con- 
tract of mortgage. Let me take Ext. F 
in the instant case. The consideration for 
the mortgage was 14,000 Fns. It got it- 
self exhausted by the contract of mort- 
gage. The special agreement to treat the 
transaction as a sale if the mortgage 
amount was not paid within a particular 
tirne was really outside the contract of 
mortgage. Time of pa^nnent is not of the 
essence of a mortgage transaction. Conse- 
quently non-payment of the mortgage 
amount within the period stipulated in 
the mortgage document cannot be deem- 
ed a detriment furnishing the considera- 
tion for the special agreement to treat 
the transaction as a. sale of the mortgaged 
property. Really there was no considera- 
tion for that special agreement. 

6. Without attempting to survey all 
the cases dealing with the subject of 
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mortgage by conditional sale the follow- 
ing may be referred to now as being re- 
presentative: 

(1) In 1943 Trav-Co. LR 425 one of 
the questions which had to be considered 
was whether Ext. A in that case was a 
mortgage by conditional sale. It was a 
hypothecation bond which provided for 
payment of the principal amount and 
interest before a particular date. If the 
money due imder it was not paid within 
the stipulated period the transaction was 
directed to be treated as a sale , of the 
property covered by the hypothecation 
bond. It was held b 3 ’' a Full Bench that) 
the document could not be treated as' a 
mortgage by conditional sale. 

(2) 1948 Trav-co. LR 556 is also a deci- 
sion of a Full Bench. There it was inter- 
pretation of certain mortgage transactions 
with possession that arose for considera- 
tion. In them also there were provisions 
for treating them as sales if the mort- 
gage amounts were not paid withm the 
periods prescribed. They were not treat- 
ed as mortgages by conditional sale. 

(3) In Mathen v. Kottayam Bank Ltd., 
1956 Ker LT 63. the document that came 
up for interpretation was styled as' a 
"Sthreedhanam udampady.” It was pro- 
vided in it that if the amount mentioned 
in it was not paid within 2 years the 
property covered by it was to be enjoyed 
by the person in whose favour it was 
executed with full proprietary rights. The 
amount was not paid within the stipulated 
period. It was held that the document 
was only a mortgage with possession. 

(4) In Mrs R. F. Gomez v. P. V. Chel- 
lammal, 1957 Ker LT 495, vnth regard to 
the stipulation in a mortgage deed that if 
the mortgage was not redeemed'' within 
a certain period the transaction had to 
be treated as a sale it was held that it 
was a clog on redemption and was in- 
valid. 

(5) In Mehrban Khan v. Makhana, AIR 
1930 PC 142 it was the interpretation of 
a mortgage deed that provided for the 
mortgagees becoming owners of the mort- 
gaged properties if the mortgage was not 
redeemed vdthin 19 years that came up 
for interpretation. The mortgage, was not 
redeemed \vithin that time. The case arose 
from a decision of the Judicial Commis- 
sioner in the erstwhile North West Fron- 
tier Province where the T. P. Act had no. 
statutory force. It was held that that 
matter had to be decided by equity and 
good conscience and that that meant that 
the rules of English law applied. Apply- 
ing those rules it was held by the Privy 
Council that the provision in the docu- 
ment stipulating the mortgagees becoming 
owners of the mortgaged property if the 
mortgage was not redeemed within the 
prescribed period was a dog upon the 
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equity of redemption and that conse- 
quently it was void. 

(6) In Thumbuswamy Moodelly v. Hos- 
sain Ravd:hen, (1876-78) ILR 1 Mad 1 
(PC) a mortgage deed provided for the 
income from the mortgaged properties 
being utilised for payment of Govern- 
ment revenue and similar other things by 
the mortgagee and thereafter the balance 
being utilised by him for the liquidation 
of the mortgage debt. It also provided 
that after the period prescribed in the 
docmnent if on settlement of accounts it 
was found that money was still due to 
"the mortgagee he was to become the pur- 
chaser at a fixed value of so much of the 
land as would satisfy such balance. The 
Privy Council construed it as a mort- 
gage. It was observed in that case that 
the distinction between a sale with a con- 
dition for repurchase and mortgage by 
conditional sale was ’ dependent upon the 
intention of the parties and that such in- 
tention could be proved by oral evidence. 

(7) In Sheoram Singh v. Babu Singh, 
AIR 1926 All 493 a mortgage deed which 
provided for that document being treated 
as a sale deed if the mortgage amount 
was not paid within the time stipulated 
was construed as a mortgage by condi- 
tional sale. 

7. Except in the last mentioned case 
in all the other cases referred to above 
a transaction which originated as a 
mortgage was not treated as a mortgage 
by conditional sale. In (1876-77) ILR 1 
Mad 1 (PC) it was observed that allow- 
ing the parties to adduce oral evidence to 
prove their intention to ascertain whe- 
ther a transaction was a mortgage by con- 
ditional sale would open a wide field of 
litigation. It was also observed that the 
state of the law as it stood was unsatis- 
factory and that it called for the inter- 
position of the Legislature. It was a few 
years thereafter that the T. P. Act was 
passed. One of the decisions followed in 
AIR 1926 All 493 was (1876-77) ILR 1 
Mad 1 (PC). With great respect to the 
learned Judges who decided AIR 1926 
All 493 it has to be stated that due im- 
portance does not appear to have been 
given by them in that decision to the 
principle that a transaction can be treated 
as a mortgage by conditional sale only 
If, to begin %vith. it was ostensibly a sale. 

"Art. 132. To enforce payment of 
money charged upon immoveable 
property. 

“Art. 148. Against a mortgagee to 
redeem or to recover possession of 
immoveable property mortgaged. 

S. According to the learned Advocate 
General besides the right to recover the 
money due under Ext. P the appellants 
>«3ng puisne mortgagees had also a right 
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I' respectfully disagree with that decision 
and agree with the other decisions refer- 
red to above. On an examination of the 
pro\nsions of Ext. F in the light of the 
principles and the decisions discussed 
above I hold that Ext. F is not a mort- 
gage by conditional sale and that the con- 
dition in it for the mortgage working 
itself out as a sale is a clog on the right 
of redemption and as such invalid. 

8. I turn now to the question whether 
the appellants can be allowed to redeem 
the mortgages, Exts. XI and XII, treat- 
ing Ext. F as a pure mortgage without 
possession. Art. 119 of the Travancore 
Limitation Act, corresponding to Art. 
132 of the Indian Limitation Act, 9 of 
1908, provided for 12 years from the date 
the money became due for institution of 
suits ior recovery of money due charged 
on property. The right to recover the 
money due under Ext. F. had become 
barred by limitation long before the in- 
stitution of the present suit. Art. 136 of 
the Travancore Limitation Act fixed a 
period of 60 years for redemption of 
mortgages. The corresponding provision 
in the Indian Act, 9 of 1908, is Art. 148 
which provided a period of 60 years for 
institution of suits for redemption of 
mortgages. Section 29 of the Travan- 
core Limitation Act corresponding to 
Section 28 of the Indian Limitation 
Act, 9 of 1908, provided that at the deter- 
mination of the period mentioned in the 
Articles for a person for institution of a 
suit for recovery of possession of pro- 
perty his right to such property would 
get extinguished. It was agreed by learn- 
ed counsel appearing for both sides when 
this appeal was heard that the right to 
redeem the prior mortgages, Exts. XI and 
XII, had not become barred by limitation 
on the date of suit. For convenience refer- 
ence is being made hereafter only to the 
provisions of the Indian Limitation Act 
and wherever the words 'Limitation Act’ 
are mentioned they are vdth reference to 
the Indian Act, 9 of 1908. We shall now 
read Section 28 and Articles 132 and 148 
of the Limitation Act: 

"Section 28. At the determination of 
the period hereby limited to any person 
for instituting a suit for possession of 
any property, his right to such property 
shall be extinguished.” 

Twelve years When the money sued for 
becomes due.” 

Sixty years When the right to redeem 

or to recov'er possession 
accrues : ” 

under Section 91 of the Transfer of Pro- 
perty Act to redeem the prior mortgages 
and the latter right had not become bar- 
red by limitation on the date of suit. 
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Even as regards the former right for 
recovery of the money due under Ext. F 
only the right to recover it through suit 
had become barred on the date ■when the 
present suit was filed. There is nothing 
in the Limitation Act to indicate that on 
the expiry of the period fixed in it for 
enforcement through suit of the right to 
recover money charged on property that 
right is lost to the mortgagee for being 
used in other manners also. Section 28 
of the Limitation Act which provides for 
extinction of rights in property applies 
only to omission to institute "within the 
prescribed period suits for possession of 
property and not to suits for recovery of 
money charged on property. If a mort- 
gagee is in possession of property and 
money is due to him on other accounts 
charged on that property he can recover 
all those amounts on settlement of ac- 
counts at the time of redemption. That is 
an instance to show that although a suit 
to recover the money charged on pro- 
perty may be barred under Art. 132 of 
the Limitation Act it could still be re- 
covered if the person entitled to it was 
in possession of that property. That indi- 
cates that even if the right to recover the 
money charged on property is barred 
under Art. 132 the charge-holder has still 
an interest in the property and any in- 
terest in the property is sufficient to en- 
title him to claim redemption of prior 
mortgages under Section 91 (a) of the 
Transfer of Property Act, which reads as 
follows; — 

"Besides the mortgagor, any of the 
follo'wing persons may redeem, or insti- 
tute a suit for redemption of, the mort- 
gaged property, namely; — 

(a) any person (other than the mort- 
gagee of the interest sought to be redeem- 
ed) who has any interest in, or charge 
upon, the property mortgaged or in or 
upon the right to redeem the same;” 

In the present case on the date of suit 
the period prescribed for redemption of 
the prior mortgages had not become bar- 
red by limitation. Therefore the suit by 
the appellants on the strength of Ext. F 
for redemption of the prior mortgages 
was competent and had not become bar- 
red by limitation. So goes the interesting 
and apparently logical argument of the 
learned Advocate General. 

10. I shall now examine the decisions 
cited by him in support of the position he 
has taken. Jokhu Bhunja v. Sitla Baksh 
Singh, AIR 1930 All 416; Varaha Devas- 
wom V. Ummer Sait, AIR 1951 Trav-Co. 
17; and P. Neelakantan v. Umminnui Pillai 
1952 Ker LT 129= AIR 1952 Trav-Co. 
295 are cases in which on settlement of 
accounts at the time of the redemption 
mortgagees were directed to be paid not 
merely the money due under the mort- 
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gages which were sought to be redeemed 
but also time-barred debts charged on the 
mortgaged property. 

In other words, the time-barred debts 
charged on the mortgaged property were 
allowed to be tacked on to the mortgage 
amount at the time of redemption of the 
mortgage. In all those decisions it was 
•while the mortgagee was in possession of 
the mortgaged property that the debt due 
to him charged on the property became 
barred by limitation. In In Re Hepburn} 
Ex Parte, Smith, 1884-14 QB 394 Cave, J. 
said; — 

"There is in law no right ■without a 
remedy; and, if all remedies for enforc- 
ing a right are gone, the right has in 
point of law ceased to exist. In the case 
of a debt the ordinary and universal 
remedy is by action against the debtor. 
There may, however, and sometimes does 
exist another remedy, not by action 
against the debtor, but arising out of 
the possession of property of the debtor 
■which by law or contract may be detain- 
ed by the creditor until the debt is paid. 
This latter remedy may exist, although 
the remedy by action is barred; and in 
that case the debt continues to exist so 
far as is necessary for the enforcement_ of 
this right of lien but not for enforcing 
the remedy by action. When .the debt is 
barred by the statute and the creditor has 
no lien, the debt is gone for aU pur- 
poses.” 

This was one of the decisions followed 
in AIR 1951 Trav-Co. 17 and Mariy^utty 
v. Chaladean Syrian Bank Ltd., Tfichm:, 
AIR 1957 Trav-Co. 174, In the latter case 
a person in possession of pledged goods 
was held entitled to hold those goods un- 
til he was paid the money due to him 
in respect of those goods even though the 
right to recover that money through suit 
had become barred by limitation. These 
decisions have application only to cases 
where the charge-holder in respect of a 
property comes into possession of it 
before the creation of the charge or 
before the right to recover the money 
charged on it becomes barred by linuta- 
lion and not to cases where he corhes into 
possession of it after the right to recover 
the money has become barred by limita- 
tion. 

11. With regard to a person to whom 
money is due charged on property he has 
two distinct remedies. He can either sue 
for the money due to him at any time 
within the period prescribed under the 
Limitation Act for that purpose or if he 
comes into possession of the property 
within that period retain possession of it 
and at the time of surrender of posses- 
sion insist on payment to him of time- 
barred debts charged on it also. The 
latter remedy is in character only a shield. 
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This is not a rule peculiar to cases where 
there are several charges in respect of a 
property. It applies equally well to a 
case where there is only one mortgage in 
respect of a property. To recover the 
money due to him charged on property 
a mortgagee with possession has only 12 
years under Art. 132 of the Limitation 
Act. But even after that right has be- 
come barred by limitation he can retain 
possession of the mortgaged property 
until the mortgage is redeemed, for which 
there is 60 years under Art. 148. If a 
suit for redemption is filed after the ex- 
piry of 12 years but within 60 years of 
the mortgage the mortgagee is entitled to 
get the mortgage money due to him 
before surrender of possession of the 
property although the right to recover 
that amount through suit has become 
barred. But such a right can be availed 
of only if the mortgagee or charge-holder 
gets into possession of the property before 
the right to recover the money charged 
on it becomes' barred by liinitation. > If 
the rule was otherwise a charge-holder 
whose right to recover the amount due to 
him becomes barred by limitation, by 
taking an assignment of the rights of a 
■mortgagee with possession and getting 
into possession of the property can retain 
possession of it until the time-barred 
•debt also is paid. But that is not the 
law. 

12. The decisions dealing with the 
question as to whether the mortgagee who 
is not in possession of the property and 
whose right to recover the mortgage 
amount has become barred by limitation 
"has a subsisting right to redeem an ear- 
lier mortgage in respect of the property 
can now be considered. In Lakshmanan 
v. Sella Muthu, AIR 1925 Mad 76 the 
•Court was concerned with two mort- 
'gages in respect of the same pro- 
perties in favour of two different 
■persons. Each of the mortgagees ob- 
tained a decree on his mort- 
•gage without impleading the other and in 
execution purchased the equity of 
■redemption. The puisne mortgagee after 
purchasing the equity of redemption in 
execution of the decree obtained by him 
sued for redemption of the prior mort- 
gage. Follovrfng Nidhiram Bandopadhya 
v. Sarbessur Biswas, 5 Ind Cas 877 = 14 
•Cal WN 439 it was held that it was Art. 
132 and not Art. 148 of the Limitation 
Act that applied to the case and that as 
■the suit was filed more than 12 years 
after the date of the puisne mortgage it 
•was barred by limitation. In Sayamali 
■V. Anisuddin, AIR 1929 Cal 609 (FB) a 
Full Bench of the Calcutta High Court 
held that if it was supposed that it was 
decided in (1909) 5 Ind Cas 877=14 Cal 
1VN 439 that a suit for redemption was 
governed by Art. 132 then it was wTong- 
dy decided. In Sundar Das v. Beli Ram, 


AIR 1933 Lah 503 it was held following 
AIR 1929 Cal 609 (FB) that it was Art. 
148 and not Art. 132 that applied to a 
suit by a puisne mortgagee to redeem a 
prior mortgage. No doubt in that case 
the suit by the puisne mortgagee was 
filed more than 12 years after the date 
of his mortgage. But the question as to 
whether he had a subsisting right to 
redeem the earlier mortgage was not con- 
sidered. That was because the suit hap- 
pened to be disposed of by the trial 
Court on the question of limitation and 
the. other questions involved in the 
suit had to be decided by the trial 
Court after remand. In Ram.ihari Koer 
V. Kashi Nath, AIR 1926 Pat 337 the 
learned Judges who decided that case 
differed from the view taken in (1909) 
5 Ind Cas 877 = 14 Cal 'WN 439 and hold- 
ing that it was Art., 148 that applied to 
a suit by a puisne mortgagee to redeem 
a prior mortgage decreed redemption. No 
doubt in that case the suit was filed more 
than 12 years, after the date of the second 
mortgage. But the question as to whe- 
ther the puisne mortgagee in that case 
had a subsisting right to redeem was not 
specifically considered there. Priya Lai v. 
Champa Ram, AIR 1923 All 271 (2) was. 
also a suit by a puisne mortgagee for. 
redemption of a prior mortgage. In that 
case each of the mortgagees had obtain- 
ed a decree on his mortgage without im- 
pleading the other and purchased the 
mortgagor’s right in court auction. It was 
held that the suit for redemption b.y the 
puisne mortgage was governed by Art. 148 
and not Art. 132 of the Limitation Act, 
In Ram Adhar v. Shankar Baksh Singh, 
AIR 1935 Oudh 139 it was observed that 
although a puisne mortgagee’s right to re- 
cover the mortgage amount would be lost 
by efflux of time if he omitted to bring a 
suit for sale or foreclosure within the statu- 
tory period of 12 years his right as a 
mortgagee would not get extinguished by 
Section 28 of the Limitation Act. That 
was because that section was confined to 
suits for possession. It was held in that 
case that when a puisne mortgagee after 
his right to recover the mortgage amount 
had become barred by limitation institut- 
ed a suit for redemption of the prior 
mortgage it was governed by Art. 148 
and not 132 of the Indian Limitation Act. 
Nevertheless, the suit in that case was 
dismissed on the ground that he had no 
subsisting right to redeem. The reason 
given was that the right given to a puisne 
mortgagee for redemption of a prior mort- 
gage was for the protection of his right 
to recover the mortgage amount and that 
when the remedy available to him in res- 
pect of that right had been lost by limi- 
tation he was left with nothing which 
required protection. In Nathmal v. Nil- 
kanth, AIR 1933 Bom 25 also the suit foz 
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redemption was filed after the right of 
the puisne mortgagee to enforce his claim 
ffor the mortgage amount had become bar- 
red by limitation. Although the suit 
was dismissed on other grounds it was ob- 
served in that case that even though the 
puisne mortgagee’s right to enforce 
his mortgage under Art. 132 of the Limi- 
tation Act had become barred he was 
nevertheless entitled to redeem the prior 
mortgage. This view was dissented from 
by the Cochin High Court in the Full 
Bench decision in George v. Raghava 
Menon, 39 Cochin LR 480. It was observ- 
ed there that if the- puisne mortgagee did 
not sue within 12 years for the mortgage 
amount the foundation of his right to 
redeem itself disappeared. It was further 
observed that the words "interest in or 
charge upon” occurring in Section 91 of 
the T, P. Act meant subsisting interest 
or charge. 

13. A suit by a puisne mortgagee for 
redemption of a prior mortgage is govern- 
ed by Art. 148 and not Art. 132 of the 
Limitation Act. I respectfully disagree 
with the decisions which have taken an 
opposite view. The question as to whe- 
ther a puisne mortgagee has a right to 
redeem an earlier mortgage depends upon 
the construction of Section 91 (a) of the 
T. P. Act. .According to that section any 
person ’who has an interest in or charge 
upon’ the mortgaged property can sue to 
r^eem. The expression 'any interest in or 
charge upon’ necessarily implies a sub- 
sisting interest or subsisting charge. 

A mortgagee without possession of 
the mortgaged property and whose 
right to recover the mortgage money 
has become barred by limitation 
cannot be considered as a person who has 
a subsisting interest in or charge upon 
the mortgaged property. It is true that 
Section 28 of the Limitation Act only 
provides for extinction of right to pro- 
perty where suit for recovery of posses- 
sion of that property is not filed within 
the period mentioned in the Act and con- 
sequently has no application to omission 
to file suits for money charged upon pro- 
perty. It is also true that if a mortgagee 
does not sue for recovery of the mort- 
gage amount due to him within the period 
fixed in the Act only his right to recover 
the mortgage amount through suit 
becomes barred by limitation and that 
there is nothing in the Limitation Act or 
any other law to show that his other 
rights under the mortgage transaction 
would _ get extinguished. But has he 
tights in the. mortgaged property other 
than the right to get the mortgage 
amount? The right to bring the mort- 
gaged property to sale through court is 
the essence of the life of a charge. 'When 
that is lost by, the bar of limitation, if 
the mortgagee is not in possession of the 
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mortgaged property nothing survives the. 
barred charge except an imperfect legal, 
right not constituting ' an interest in thei 
property sufficient to attract Sec. 91 (a) ; 
of the T. P. Act and consequently unen- ■ 
forceable in action. The right of redemp- 
tion given to a puisne mortgagee is only ' 
ancillary to his right of sale and when 
that right is lost by limitation the right| 
of redemption also becomes lost. I res- ' 
p'ectfully disagree with the decisions 
which have taken a different view in this 
respect, also. 

14. As the right to recover the money 
due. under Ext. F had become barred by 
limitation before the institution of the- 
present suit the appellants have no right 
to redeem the mortgages, Exts. XI and' 
XII. 

In .the result, this appeal is dismissed 
with costs, 

15. ISAAC, J. : I agree with the conclu- 
sions of my learned brother on the t\v& 
points , raised in this appeal, and that it 
should accordingly be dismissed with 
costs. 

Appeal dismissed. 
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M. U. ISAAC AND P. NARAYANA 
PILLAI, JJ. 

Executive Officer, Elavally Panchayat, 
Appellant v. Smt. Rosa, Respondent. 

Criminal Appeal No. 26 of 1968; Crimi- 
nal R. P. No. 143 of 1968 and O. P. No. 
2349 of 1968, D/- 22-1-1969, from ordep 
of Sub-Magistrate’s Court, Chowghat m 
C. C. No. 248 of 67 and Dist. Magistrate’s 
Court Trichur, in Cri A. No. 43 of 67 res- 
pectively in Cri. A. No. 26 of 68 and CrL 
R. P. No. 143 of 68. ‘ 

(A) Panchayats — ^I4erala Panchayats Act 
(32 of 1960), Ss. 96. 97 — Constitution of 
India. Art. 246, Sch. 7, List 1, Entry 5^ 
and List 2, Entry 6 — Rice Milling Indus- 
try (Regulation) Act (1958), Ss. 5, 6 and Z 
— Validity of Ss. 96, 97 of Kerala Act — 
State legislature held competent to enact 
law contained in these sections. 

Sections 96 and 97 of the Kerala Pan- 
chayats Act and the Rice-Mlling Indus- 
try (Regulation) Act deal with entirely 
different matters. Sections 96 and 97 of 
the Panchayats Act relate only to matters 
mentioned in Entry 6 of the State List; 
and they do not entrench on Entry 52 in- 
the Union List. Therefore, the State Legis- 
lature was , competent to enact the law 
contained in these sections. (Para 8> 

The object of the Rice Milling Indus- 
try (Regulation) Act is to regulate the 
establishment of rice-mills in, India for 
ensuring the adequate supply of rice, 
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having regard to other relevant factors. 
The object of Section 96 of the Kerala 
Panchayats Act is to regulate the use of 
places within the Panchayat for purposes 
which in the opinion of the Government 
are likely to be offensive or dangerous to 
human life or health or property. Sec- 
tion , 97 of this Act shows that its object 
Is to control and regulate the establish- 
ment of factories, workshops and work- 
places and installation of machineries and 
manufacturing plants within the Pan- 
chayat. The Rules made under the 
Panchayats Act would show that what is 
relevant in the grant of permission under 
the above section is the safety of the 
establishment and the persons employed 
therein as well as considerations of public 
health and sanitation. (Para 8) 

(B) Panchayats — Kerala Panchayats 
Act (32 of 1960), Ss. 96, 97, 76 — Kerala 
Panchayats' (Licensing of Dangerous and 
Offensive Trades and Factories) Rules 
(1963) — Validity of — Provisions relat- 
ing to levy of fees are invalid — Issue 
of licenses and grant of permissions being 
conditional upon payment of such fees, 
provisions relating to issue of licenses and 
grant of permissions also become invalid 
• — (Constitution of India, Art. 265). 

The provisions contained in Sections 96 
and 97 of the Panchayat Act and the 
Rules relating to levy of fees are invalid. 
As the issue of licenses and grant of per- 
missions is conditional upon payment of 
such fees, the provisions relating to the 
Issue of licenses and grant of permissions 
also become invalid. (Para 9) 

There is no case that levy of fees is 
related to actual service, if any. rendered 
to the class of persons who pay the same, 
or that the total collections on this ac- 
count are earmarked for rendering any 
service for those persons. On the other 
hand, the levy is admittedly for augment- 
ing the general revenue of the Panchayat. 
Section 76 of the Panchayats Act express- 
ly provides that all moneys received by 
the Panchayat shall constitute a fund 
called the Panchayat Fund, and that all 
taxes, duties, cesses, surcharge and fees 
levied under the Act or other law shall be 
Included in the said fund. Such a levy is 
not a fee. Case law discussed. (Para 9) 

(C) Constitution of India, Art. 246 — 
Entries in legislative lists — Interpreta- 
tion of. 

A legislature should be presumed to 
have acted within its powers; and if a 
statutory provision would yield to two 
constructions, one of which would make it 
beyond the power of the legislature and 
the other construction would bring it 
within that power, it has to be construed 
in the latter manner. AIR 1939 FC 1 & 
AIR 1962 SC 1044 & AIR 1959 SC 544 & 
AIR 1961 SC 459, Rel. on. 

(Para 6) 


Cases Referred: Chronological Paras 
(1969) AIR -1969 Ker 99 (V 56) = 

1968 Ker LT 589 (FB), City Cor- 
. poration of Calicut v. Sadasivan G>- 

(1968) a . A. No. 186 of 1965, D/- 
10-12-1968=1969-1 SCWR 371, 
Municipal Council, Cannanore v. 

C, T. Raman Nambiar 9 

(1968) 1968 Ker LT 776=ILR (1968) 

2 Ker 416 (FB), Travancore Tea 
Estates Co., Ltd. v. Executive Offi- 
cer, Elappara Panchayat 9 

(1968). 1968 Ker LT 789=1969 Ker 
LJ 220, Ary'a Vaidya Pharmacy 
- Ltd. V. Health Officer, Emakulam &■ 
(1962) AIR 1962 SC 1044 (V 49) = 

(1963) 1 SCJ 106, Calcutta Gas 
Co., (Proprietary) Ltd. v. State 
of West Bengal' 7- 

(1961) AIR 1961 SC 459 (V 48) = 

(1961) 2 SCR 537, Hingir Pi.ampur 
Coal Co., Ltd. V. State of Orissa 7 

(1959) AIR 1959 SC 544 (V 46) = 

1959 Cri LJ 660, State of Rajasthan 
V. G. Chawla 7- 

(1939) AIR 1939 FC 1 (V 26) = 1939 
FCR 18, In the matter of C. P. 
and Berar Sales of Motor Spirit 
and Lubricants Taxation Act. 1938 7 

In Crl. Appeal No. 26/68: — 

V. M. Nayanar, for Appellant: S. Eas- 
wara Iyer, L. Gopalakrishnan Potti and 
C. S. Rajan, for Respondent. 

In Crl. R. P. No. 143/68:— 

S. Easwara Iyer, for Petitioner: V. M. 
Nayanar (for No. 1) and State Prosecutor 
(for No. 2), for Respondents. 

In O. P. No. 2349/68:— 

S. Easwara Iyer, L. G. Potti, C. S-. 
Rajan, P. Sankarankutty Nair, E. Subra- 
mani, for Petitioner; State Prosecutor 
(for No. 1) and T. M. Krishnan Nambiar, 
V. Sivaraman Nair, V. M. Nayanar and 
K. C. Sankaran, (for No. 2), for Respon- 
dents. 

M. U. ISAAC, J. : — These three cases 
are the sequence of a criminal complaint 
which the Executive Officer of Elavally 
Panchayat, (hereinafter referred to as the 
appellant) instituted as C. C. No. 248 of 
1967 in the Sub-Magistrate’s Court, Chow- 
ghat against one Smt. Rosa (hereinafter 
referred to as the respondent). 

2. The respondent is the ov/ner of a 
rice mill. The rice-milling industry is 
regulated by the Rice Milling Industry 
(Regulation) Act, 1958. She got a permit 
under Section 5 and a license under Sec- 
tion 6 of the Rice Milling Industry (Regu- 
lation) Act for the establishment of a 
rice mill within the Elavally Panchayat; 
and accordingly she established a rice 
mill. Section 96 of the Kerala Pancha- 
yats Act, 1960 provides that the Pan- 
chayat may with the previous approval 
of the Director notify that no place in the 
Panchayat area shall be used for any of 
the purposes specified in the rules made 
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in this behalf being purposes for which 
in the opinion of the Government, are 
likely to be offensive or dangerous to 
■human life or health or property, without 
a licence issued by the executive autho- 
rity and except in accordance with the 
conditions specified in such license. Sec- 
tion 97 of this Act provides, among other 
things, that no person shall, without the 
-permission of the Panchayat and except 
m accordance with the conditions speci- 
fied in such permission, instal in any 
premises any machinery, not being a 
machinery exempted by rules. Section 98 
■empowers the Government to make rules 
in respect of matters mentioned in Sec- 
tions 96 and 97. Section 129 of the Act 
•contains the general rule making power. 
In exercise of the powers conferred by 
the aforesaid sections of the Panchayats 
Act, the Government made the Kerala 
Panchayats (Licensing of Dangerous and 
■Offensive Trades and Factories) Rules 
1963, (hereinafter referred to as the 
Rules.). The rules provide for the issue 
■of licenses under Section 96 and the issue 
of permits under Section 97. Schedule I 
to the Rules specifies the purposes which 
in the opinion of the Government are 
likely to be offensive or dangerous to 
human life or health or property., 

3. The Elavally Panchayat has notified 
under Section 96 of the Kerala Panchayat 
Act that no place within its limit shall be 
used lor any of the above purposes with- 
out a license from the executive authority. 
Item 83 in Schedule I to the Rules is 
’’Machinery — Used for industrial Pur- 
poses and item 94 is "Paddy 

— Boiling or husking by machinery (for 
■other than domestic use)”. Rice mills fall 
under both the above items. So, under 
the Panchayat Act and the Rules a person 
has to take a license and also obtain a 
permit for establishing a rice mill -within 
the limits of the Elavally panchayat. The 
respondent did not obtain from the ap- 
pellant any license for use of the mill pre- 
mises. She applied for permission, to 
which she did mot get a reply; and she 
started the mill without either the license 
or the permission. Section 109(3) of the 
Panchayats Act provides that, if orders 
on an application for a license or permis- 
sion are not communicated to the appli- 
cant within 30 days or such longer period 
as may be prescribed in any class of 
cases, after the receipt of the application 
by the executive .authority, the applica- 
tion shall be deemed to have been allow- 
ed. Section 132 of this Act provides, 
among other things, that whoever contra- 
venes any of the provisions of the Act 
mentioned in Schedule III thereto shall 
be punishable -with fine v/hich may ex- 
tend to the amount mentioned therein. 
Sections 96 and 97 are included in the 
above Schedule. 


4. In the light of the above pro-visions 
of the Panchayat Act and the Rules, the 
appellant instituted C. C. 248 of 1967, 
charging the respondent with offences 
under Sections 96 and 97 of the Act. The 
trial court found the respondent guilty 
under Section 96 and sentenced her to 
pay a fine of Rs. 20/-. It acquitted her of 
the offence under Section 97, holding 
that, for failure of the executive autho- \ 
rity to communicate its orders on the ap- 
plication for permission within the pre- 
scribed period, the respondent should be 
deemed to have been granted the permis- 
sion. The appellant filed the present 
Criminal Appeal from the acquittal of the 
accused under Section 97 of the Pancha- 
yats Act. The respondent filed an appeal 
before the District Magistrate, Trichur 
from the order of conviction under Sec- 
tion 96. The appeal was dismissed; and 
the Criminal Prevision Petition has been 
filed from the .iudgment of the District 
Magistrate. The respondent has stated 
several grounds in the Revision Petition? 
but at the hearing, the learned counsel 
urged only two points of law which she 
has raised against the maintainability of 
the prosecution. They are; — 

(i) Sections 96 and 97 of the Kerala 
Panchayats Act, in so far as they relate 
to rice-milling industry, are beyond the 
legislative competence of the State Legis- 
lature, as rice mill industry falls undei; 
entry No. 52 in List I of the VII Schedule 
to the Constitution, and Parliament alone 
has the power to make any law in res- 
pect of that matter: and 

(ii) The issue of licenses under Section 
96 and permissions under Section 97 of 
the Panchayats Act is conditional upon 
payment of prescribed fees. What is pre- 
scribed as "fees” is not really fees; and 
the provisions relating to the issue of 
licenses and permissions under the Act 
and the Rules are, therefore, invalid. 

The respondent has also filed the Ori- 
ginal Petition for a writ of mandamus 
or other appropriate writ or order direct- 
ing the appellant not to insist on the res- 
pondent -to take out a license under Sec- 
tion 96 or to obtain the permission under, 
Section 97 of the Kerala Panchayats^ Act, 
on the ground that these sections, in so 
far as they relate to rice.milling indus- 
try, are beyond the legislative power of 
the State Legislature. Therefore, _ the 
onl.y question which arises for decision in 
the Original Petition is the first point 
raised in the Criminal Revision Petition, 
This point also arises for decision in the N 
Criminal Appeal. The State of Kerala is J 
also a respondent in the O. P. 

5. I shall now consider the first point. 
Article 246 of the Constitution pro-vides 
as follows: — 
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"240. Subject-matter of laws made by 
Parliament and by the Legislatures of 
States. — 

! (1) Notwithstanding anything in clauses 

(2) and (3), Parliament has exclusive 
power to make laws with respect- to any 
•of the matters enumerated in List I in 
the Seventh Schedule (in this Constitu- 
tion referred to as the "Union List”). 

(2) Notwithstanding anything in clause 

(3) , Parliament, and, subject to clause (1). 
the Legislature of any State also have 
•power to make laws with respect to any 
of the matters enumerated in List III in 
the Seventh Schedule (in this Constitu- 
tion referred, to as the "Concurrent List”). 

(3) Subject to clauses (1) and (2) the 
Legislature of any, • State has exclusive 
power to make iaws for such State or 
any part thereof with respect to . any . of 
the matters enumerated in. List 11 in the 
Seventh Schedule (in this Constitution 
referred to as the "State List”). 

(4) Parliament has power to make laws 
with respect to any matter for any part 
of the Territory of India not included in 
a State notwithstanding that such matter 
is a matter enumerated in the ' State 
List.” 

Entry 52 in List I of the VII Schedule 
to the Constitution reads: 

"Industries, the control of which by the 
Union is declared by Parliament by law 
to be expedient in the public interest,” 

The Rice-milling Industry (Regulation) 
Act 1958 was enacted by Parliament to 
regulate the rice-milling industry. Sec- 
tion 2 of this Act declares that it is ex- 
pedient in the public interest that the 
Union should take under its control the 
rice-milling industry. Consequently, rice- 
milling industry fell within entry No. 52 
in List I. By virtue of Article 246 of 
Constitution, Parliament alone has power 
to malte laws in respect of this matter; 
and the Rice Milling Industi-y (Regula- 
tion) Act is such a law made by Parlia- 
ment. Section 5 of this Act deals with 
grant of permits for establishment of a 
rice mill. It reads as follows; — 

”5(1) Any person or authority may 
make an application to the Central Gov- 
ernment for the grant of a permit for the 
establishment of a new rice mill; and any 
owner of a defunct rice mill may make a 
like application for the grant of a permit 
for recommencing rice-milling operation 
in such mill. 

(2) Every application under sub-section 

(1) shall be made in the prescribed form 

' and shall contain the particulars regard- 
ing the location of the rice mill, the size 
and type thereof and such other parti- 
culars as may be prescribed. 

(3) If, on receipt of any such application 
for the grant of a permit, the Central 
Government is of opinion that it is neces- 


sary as to do for ensuring adequate sup- 
ply of rice, it may, subject to the provi- 
sions of sub-section (4) and sub-section 

(5), grant the permit specifying therein 
the period within which the mill is to be 
established or, as the case may be, the 
mill is to re-commence rice-milling opera- 
tion and such other conditions as it may 
think fit to impose, in accordance with the 
rules, if any, made in this behalf. 

(4) Before granting any permit under 
sub-section (3), the Central Government 
shall cause a full and complete investi- 
gation to be made in the prescribed man- 
ner in respect of the application and shall 
have due regard to — 

(a) the number of rice mills operating 
in the locality; 

(b) the availability of paddy in the 
locality; 

(c) the availability of power and water 
supply , for the rice mill in respect of 
which a permit is applied for; 

(d) whether the rice mill in respect of 
which a permit is applied for will be the 
huller-type, sheller-type or combined 
shelier-huller type; 

(e) Whether the functioning of the rics 
mill in respect of which a permit is ap- 
plied for would cause substantial unem- 
ployment in the locality; 

(f) such other particulars as may ba 
prescribed. 

(5) In granting a permit under this 
section the Central Government shall 
give preference to a defunct rice mill over 
a new rice mill. 

(6) A permit granted under this sec- 
tion shall be effective for the period spe- 
cified therein or for such extended period 
as the Central Government may think fit 
to allow in any case.” 

Section 6 of the above Act deals with 
grant of licenses for carrying on rice-mill- 
ing operation and that section reads as 
follows; — 

"6(1) Any owner of an existing rica 
mill or of a rice mill in respect of which 
a permit has been granted under Section 
5 may make an application to the licens- 
ing Officer for the grant of a licence for 
carrying on rice milling operation in that 
rice mill. 

(2) Every application under sub-section 
(1) shall be made in the prescribed form 
and shall contain the particulars regard- 
ing the location of the rice mill, the siza 
and type thereof and such other parti- 
culars as may be prescribed. 

(3) On receipt of any such application 
for the grant of a licence, the licensing 
officer shall grant the licence on such 
conditions (including, in particular, con- 
ditions relating to the polishing of rice), 
on payment of such fees and on the de- 
posit of such sum, if any, as security for 
the due performance of the conditions as 
mas"- be prescribed. 


82 Ker. [Prs. 5-7] Elavally Panchayat v. Smt. Rosa {Isaac J.) A. LB. 


(4) A licence granted under this section 
shall be valid for the period specified 
therein and may be renewed from time 
to time for such period and on payment 
of such fees and on such conditions as 
may be prescribed.” 

The above two sections show that the 
location of the rice mill is a relevant and 
important factor in the matter of grant- 
ing the permit and the licence. The per- 
mit is given for establishing a rice-mill 
in a certain locality, and the licence is 
given for operating that mill in that loca- 
lity. 

C. The contention of the respondent is 
that Sections 96 and 97 of the Kerala 
Panchayats Act are so wide in language 
as to apply to rice-milling industry, and 
that, in so far as they would apply to 
that industry, they are beyond the legis- 
lative power of the State, or those sec- 
tions should be construed in such a way 
as not to apply to rice-milling industry. 
A legislature should be presumed to have 
acted within its powers; and it is a well 
settled canon of construction that if a 
statutory provision would yield to two 
constructions, one of which would make it 
beyond the power of the legislature and 
the other construction would bring it 
within that power, it has to be construed 
£n the latter manner. I shall now read 
Sections 96 and 97 of the Kerala Pan- 
chayats Act; 

"96. Purpose for which places may 
not be used without a licence — The 
Panchayat may wnth the previous appro- 
val of the Director notify that no place in 
the Panchayat area shall be used for any 
of the purposes specified in the rules 
made in this behalf being purposes v.-hich 
In the opinion of Government, are likely 
to be offensive or dangerous to human 
life or health or property, without a 
licence issued by the executive authorily 
and except in accordance vdth the condi- 
tions specified in such licence; 

Provided that no such notification shall 
Sake effect until the expiry of sixty days 
£rom the date of its publication. 

97. Permission for the construction of 
Eactories and the installation of machi- 
nery. — No person shall, without the per- 
mission of the Panchayat and except in 
accordance \vith the conditions spedfied 
In such permission — 

(a) construct or establish any factors% 
workshop or work-place in which it is 
proposed to employ steam power, water 
power or other mechanical power or elec- 
trical power; or 

(b) instal in any premises any machi- 
nery or manufacturing plant driven by 
any power as aforesaid, not being machi- 
nery or manufacturing plant exempted by 
She rules.” 

The Panchayats Act deals with matters 
jEalling under entries 5 and 6 in List II 


of the VII Schedule to the Constitution; 
and these entries read: — 

"5. Local Government, that is to say, 
the constitution and powers of municipal 
corporations, improvement trusts, dis- 
trict boards, mining settlement authori- 
ties and other local authorities for the 
purpose of local self-Government or vil- 
lage administration. 

6. Public health and sanitation; hospi-- 
tals and dispensaries”. 

The power of a State Legislature te 
make laws on any of the matters enu- 
merated in List II is subject to the power 
of the Parliament to make laws on any 
of the matters enumerated in List I. This 
is expressly stated in Article 246 of the 
Constitution. So, there can be no doubt 
that, if Section 96 or 97 of the Pancha- 
yats Act contains a law in respect of rice- 
milling industry, that law would be 
beyond the legisiative power of the State 
Legislature. The learned counsel appear- 
ing for the appellant and the State of 
Kerala contended that Sections 66 and 97 
.of the Panchayats Act relate entirely _tc> 
nratters mentioned in entry 6 in List 11, 
and that they do not relate to_ any mat- 
ter mentioned in Entry 52 in List I, even 
though the provisions contained in the 
said sections may incidentally refer to a 
matter falling under Entry 52 in List I. 
They submitted that the above two En- 
tries are entirely different, that the 
application of Ss. 96 and 97 of the 
Panchayats Act to a- matter falling under 
Entry 52 in List I was only incidental, 
and that such incidental application. 
W'ould not make them a law on a matter 
mentioned in entr^’- 52. 

7. Disputes with regard to the legis- 
lative spheres of the Parliament and the 
State Le.gislature are inevitable in the 
federal character of our Constitution, 
even in spite of the non-obstante clause 
in Article 246 (1). Dealing v.dth this 
problem. Sir Maxirice Gwyer C. J. stateo 
in In the matter of C. P. Motor Spirit 
Act, AIR .1939 FC 1: 

" an endeavour must be made 

,to solve it, as the Judicial Committee 
have said, by having recourse to the con- 
text and scheme of the Act, and a recon- 
ciliation attempted between two apparent- 
ly conflicting jurisdictions by reading the 
two entries together and by interpreting, 
and, where necessar 3 ^ modifjdng the 
language of the one by that of the other. 

If indeed such a reconciliation should 
prove impossible, then, and only then^ 
vdll the non obstante clause operate and 
the federal power prevail: for the clause 
ought to be regarded as a last resource, 
a witness to the imperfections of human 
expression and the fallibility of legai 
draftsmanship. 

It has been • shown that if each legis- 
lative power is given its widest meaning. 
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■there is a common territory shared be- 
tw^een them and an overlapping of juris- 
dictions is the inevitable result: and this 
can; only be avoided if it is reasonably 
■possible to adopt such an interpretation as 
would assign what would otherwise be 
common territory to one or the other. 
To dp this it is necessary to, construe this 
legislative power defined or described by 
-one entry or the other in a more restrict- 
ed sense than, as already pointed out. it 
can theoretically possess,” 

The principles' stated' in the above pas- 
sage have been approved' by the Piivy 
Council and our Supreme Court. In Cal- 
cutta Gas Co. (Proprietary)' Ltd. v. State 
ol West Bengal, AIR T962 SC 1044, the 
question arose whether, the West Bengal 
Oriental Gas - Company A.ct, 1980. which, 
the State Legislature enacted, was void, 
oh the alleged ' ground that it related to 
a matter mentioned in Entry' 52 of List I. 
The State contended . that it related 
entirely to the matter inentioned in entry 
25 in' List II. This entry reads; — 

"Gas and gas works”. 

'Dealing with.; these- apparently over- 
lapping entries, Subba Rao, J. in his judg- 
ment of the Court, said: — 

"The power to legislate is given to the 
appropriate Legislatures by Art. 246 of 
the Constitution. The entries in the three 
Lists are only legislative heads or fields 
of legislation: they demarcate the area 
o\'er which the appropriate Legislatures 
can operate. It is also well settled that 
widest amplitude should be given to the 
language of the entries. But some of the 
entries in the different Lists or in the 
same Lists may overlap and sometimes 
may also appear to .be in direct conflict 
wflth each other. It is then the duty of 
this Court to reconcile the entries and 
•'bring about harmony between them.” 

After examining the relevant pro-vdsions 
of the Constitution, the learned Judge 
held: — 

. "It is, therefore, clear that the scheme 
•of harmonious construction suggested on 
behalf of the State gives full and effec- 
tive scope of operation for both the en- 
tries in their respective fields while that 
suggested by learned counsel for. the ap- 
pellant deprives Entry 25 of all its con- 
tent and even makes it redundant. The 
former interpretation must, therefore, be 
accepted in preference to the latter. In 
this view, gas and gas works are wdthin 
the exclusive field allotted to the States. 
On this interpretation the arguments of 
the learned Attorney-General that, under 
Art. 246 of the Constitution, the legisla- 
tive power of State is subject to that of 
Parliament ceases to have any force, for 
the gas industry' is outside the legislative 
field of Parliament and is wdthin the ex- 
clusive field of the Legislature of the 
State. We. therefore, hold that the im- 


pugned Act was ■ witlfln the Le^slative 
competence .of the West Bengal Legis- 
lature and was, therefore, validly made.“ 
"Reference may be made to two ihora 
decisions of the Supreme Court. In State 
of Rajasthan v. G. Chawla, AIR 1959 SC 
544 the question arose whether the Ajmer 
(Sound' Amplifiers Control) Act, 1953. was 
void being a law falling under Entry 31 
of the Union List. This entry reads; — 

"Post and Telegraphs; Telephones, Wire- 
less, broadcasting and other, like forms of 
communications.” 

The State contended that it was a law 
in' respect of. the matter mentioned in 
entry . 6 of the .State List and that it was 
vidthin the power of the State Legislature, 
Entry 6 in the. State List reads,; — , ,, 

"Public Health and Sanitation: hospitals 
and dispensaries.” 

Upholding the contention of the State, 
Ilidayatullah' J. delivering the judgment! 
of the court, said: — 

"On a view of the Act as a whole, we 
think that the substance of the legisla- 
tion is within the powers conferred by 
Entry No. 6 and conceivably Entry No. 1 
of the State List, and it does not purport! 
to encroach upon the field of Entry No. 31 
though it incidentally touches upon a 
matter pro-vided there. The end and pur- 
pose of the legislation furnishes the key 
to connect it with the State List. Our 
attention was not drawn to any enact- 
ment under Entry No. 31 of the Union 
List by which the o'wnership and posses- 
sion of amplifiers was burdened -with any 
such regulation or control, and there 
being thus no question- of repugnancy or of 
an occupied field, we have no hesitation 
in holding that the Act is fully covered 
b.v the first cited Entry and conceivably 
the other in the State List.” 

In the Hingir Rampur Coal Co. Ltd. v. 
State of Orissa, AIR 1961 SC 459. the 
validity of the Orissa hlining Areas 
Development Fund Act, 1952 which was 
passed by the State Legislature, was at- 
tacked on the ground that it related to a 
matter falling under Entry 52 of the 
Union List. The State contended that the 
Act related to a matter in Entry 23 of 
the State List, and that it was, therefore, 
within the power of the State Legislature. 
This entry reads — 

"Regulation of mines and mineral deve- 
lopment subject to the pro'vdsions of Lisf 
I with respect to regulation and develop- 
ment ■under the control of the Union.” 

In dealing with above contention, 
Gajendragadkar J. who delivered the 
majority judgment of the Court, examin- 
ed the relevant provisions of the State 
Act and also of the Industries (Develop- 
ment and Regulation) Act, 1951 which the 
Parliament has made in respect of the 
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matter in Entry 52 of the Union List; and 
he held that the object of the State Act 
was the development of mining area in 
the State while that of the Central Act 
was to regulate the scheduled industries 
with a view to their development, and that 
these Acts, therefore, occupied different 
fields. The vahdity of the State Act wa'^ 
upheld on the above groimd. 

8. I shall now examine the constitu- 
tional validity of Sections 96 and 97 of 
the Kerala Panchayats Act. The Parlia- 
mentary declaration contained in Section 
2 of the Rice Milling Industry (Regula- 
tion) Act shows that it was made in the 
public interest to take rice-milling indus- 
try under the control of the Union. Sec- 
tion 5 of tliis Act, which deals vnth grant 
of permits for establishing rice-mills, 
shows that the relevant considerations 
in the matter are the number of rice-mills 
operating in the locality, availability of 
paddy in the locality, availability of 
power and water for the mill, extent of 
unemployment that may be caused by the 
establishment of the mill etc., and that 
the permit is granted only if the Central 
Goverament is of opinion that it is neces- 
sary to do so for ensuring adequate sup- 
ply of rice in the locality. Section 6, 
which deals \vith grant of licenses, shows 
that the relevant considerations are the 
location of the mill, the size and type 
thereof and other prescribed particulars; 
and they are granted subject to condi- 
tions relating to the polishing of rice. So 
the object of the Rice-Milling Industry 
(Regulation) Act is to regulate the estab- 
lishment of rice-mills in India for ensur- 
ing the adequate supply of rice, having 
regard to other relevant factors. The ob- 
ject of Section 96 of the Kerala Pancha- 
yats Act is to regulate the use of places 
within the Panchayat for purposes which 
in the opinion of the Government are 
likely to be offensive or dangerous to 
human life or health or property. Sec- 
tion 97. of this Act shows that its object 
is to control and regxilate the establish- 
ment of factories, workshops and work- 
places and installation of machineries and 
manufacturing plants within the Pan- 
chayat. The Rules would show that what 
is relevant in the grant of permission 
under the above section is the safety of 
the establishment and the person employ- 
ed therein as well as considerations of 
public health and sanitation. Therefore, 
Sections 96 and 97 of the Panchayats Act 
and the Rice Milling Industry (Regula- 
tion) Act deal with entirely different 
matters. Sections 96 and 97 of the Pan- 
chayats Act relate only to matters men- 
tioned in Entry 6 of the State List; and 
they do not entrench on Entry 52 in the 
Union List. I, therefore, hold that the 
State Legislature was competent to enact 
the law contained in these sections. 
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_ 9. _ The next question for considera- 
tion is whether Sections 96 and 97 of the 
Kerala Panchayats Act and the provisions 
of the Rules relating to issue of licenses 
and grant of permissions are valid, as 
they are made conditional on payment of 
the prescribed fees. There is no case 
that levy of fees is related to actual ser- 
vice, if any, rendered to the class of per- 
sons who pay the same,- or that the total 
collections on this account are earmark- 
ed for rendering any service for those 
persons. On the other hand, the levy is 
admittedly for augmenting the general 
levenue of the Panchayat. S. 76 of the 
Panchayats Act expressly, provides that ail 
moneys received by the Panchayat shall 
constitute a fund called the Panchayat 
Fund, and that all taxes, duties, cesses, 
surcharge and fees levied under the Act 
or other law shall be included in the said 
fund. It is well settled by the decisions 
of this Court, and also by a very recent 
decision of the Supreme Court that such 
a levy is not a fee — vide City Corpora- 
tion of Calicut V. Sadasivan, 1968 Ker LT 
589 = (AIR 1969 Ker 99) (FB), Travancore 
Tea Estates Co. Ltd. v. Executiv'e Officer, 
Elappara Panchayat, 1968 Ker LT 776 
(FB), Arya Vaidya Pharmacy Ltd. v. 
Health Officer, Ernakulanx, 1968 Ker LT 
789 and Municipal Council, Cannanore v. 
C. T. Raman Nambiar (Decision of the^ 
Supreme Court dated 10-12-1968 in C. A. 
No. 186 of 1966 (SC)). The provisions 
contained in Sections 96 and 97 of ■&e 
Panchayats Act and the Rules relating 
to levy of fees are, tlierefore, invalid. 
As the issue of licenses and grant of per- 
missions is conditional upon payment of 
such fees, the provisions relating to the 
issue of licenses and grant of permis- 
sions also become invalid. 

10. In the light of my decision on the 
above tvvm points, O. P. No. 2349 of 196S 
should be dismissed; and I do so. Crimi- 
nal R. P. No. 143 of 1968 is allovv'ed; and 
Criminal Appeal No. 26 of 1968 is dis- 
missed. The order of conviction and 
sentence of fine passed against the res- 
pondent is set aside; and the fine, if al- 
ready recovered, is directed to be refund- 
ed to the respondent. 

11. NARAYANA PILLAI, J. I 
agree. 

Order accordingly. 


AIR 1970 KERALA. 94 (V 57 C 19) 

T. S. KRISHNAMOORTHY IYER AND 
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Civil P. C. (1908). O. 21, R. 90 — Ap- 
plication by stranger auction-purchaser to 
set aside sale on ground of fraud prac- 
tised by decree-holder and judgment-deb- 
tor — Not maintainable under O. 21, 
R. 90 — Stranger auction-purchaser is 
not "a person whose interests are affect- 
ed by sale”. AIR 1920 Mad 145 & AIR 1925 
All 459 & AIR 1939 Nag 179, Diss. (1893) 
ILR 20 Cal 8 & (1888) ILR 15 Cal 488 
(FB) & AIR 1928 PC 16, Ref.; AIR 1928 
Cal 828 & AIR 1929 Rang 33(1) & AIR 
1932 Lah 468 (2) & AIR 1936 Bom 311, 
Foil; AIR 1954 SC 349 & AIR 1967 SC 

1344, Rel. on. (Paras 3, 7, 8) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 1344 (V 54) = 

1967-2 SCR 301, Ramchand Spg. 
and Wvg. Mills v. Bijli Cotton 

Mills (P), Ltd. Hathras 6 

(1954) AIR 1954 SC 349 (V 41) = 

1955 SCR 108, Manilal Mohanlal 
V. Sayed Ahmed 6. 10 

(1939) AIR 1939 Nag 179 (V 26) = 

ILR (1939) Nag 357, A. I. Railway- 
men’s Benefit Fund Ltd. v. Ram- 
chand 4, 7, 9 

(1936) AIR 1936 Bom 311 (V 23) = 

ILR 60 Bom 750, Balkrishna v. 
Sakharam 4 

(1932) AIR 1932 Lah 468 (2) (V 19) = 

ILR 14 Lah 1. Nihal Chand v. 

Pritam Singh 4 

(1929) AIR 1929 Rang 33 (1) (V 16) 

= ILB 6 Rang 621, K. V. A. L. 
Chettiar Firm v. M. P. Maricar 4 

(1928) AIR 1928 PC 16 (V 15) = 

ILR 55 Cal 519, Abdur Rahim v, 

Abu Md. Barkat Ali 3 

(1928) AIR 1928 Cal 828 (V 15) = 

49 Cal LJ 207, Surendra Nath Das 
V. Alauddin Mistry 4 

(1925) AIR 1925 All 459 (V 12) = 

ILR 47 All 479, Ravinandan Pra- 
sad V. Jagarnath Sahu 4. 8, 9 

(1924) AIR 1924 Cal 786 (V 11) = 

ILR 51 Cal 495, Dhirendra Nath 
Ray V. Kamini Kumar Pal 7 

(1920) AIR 1920 Mad 145 (V 7) = 

38 Mad LJ 228, Gopalakrishnayya 
V. San.ieeva Reddi 4 

(1893) ILR 20 Cal 8 = 19 Ind App. 

154 (PC), Bir.i Mohun Thakur v. 
Umanath Chowdhry 3 

(1888) ILR 15 Cal 488 (FB). Asmu- 
tunnissa Begum v. Ashruff Ali 3 

K. M. Joseph, for Appellant; P. N. San- 
karanarayana Pillai, for Respondent 
. (No. 1). 

KRISHNAMOORTHY IYER, J. The 
appellant who is the stranger-auction 
purchaser in execution of the decree in 
O. S. 15 of 1964 on the file of the Prin- 
cipal Subordinate Judge’s Court, Erna- 
kulam, complains against the dismissal of 
E. A. 813 of 1968 filed by him under 
Section 151. Order 21, Rules 90 and 91 


C. P. C. to set aside the Court sale. The- 
properties of the third defendant v/ere- 
purchased by the appellant in Court 
auction- on 11-11-1968 for Rs. 9280.70 and 
he deposited Rs. 2321 being l/4th of the 
auction amount under Order 21. Rule 84 
C. P. C. E. A. 813 of 1968 was filed on 
18-11-1968 on the ground that the lease- 
hold interest created by the 3rd defen- 
dant in the property in 1960 was not dis- 
closed in the sale Proclamation and its 
non-disclosure is an act of fraud practis- 
ed by the decree-holder and the 3rd' 
defendant on the intending purchasers 
and the court and therefore the sale is- 
liable to be set aside. In E, A. 813 of 
1968 the appellant also prayed for the 
return of the sum of Rs. 2321 deposited' 
by him. The decree-holder filed his ob- 
.iections on 26-11-1968. Thereafter and 
within fifteen days from the date of 
auction the appellant deposited the full 
amount of the purchase money payable 
under Order 21, Rule 85 C. P. C. and the 
amounts required for stamp duty for the 
issue of sale certificate under Order 21, 
Rule 94, C. P. C, It was after such 
deposit that he prosecuted E. A. 813 of 
1968 which was dismissed by the execu- 
tion Court. 

2. Though the person alleged to be the- 
lessee of the third defendant was im- 
pleaded as a respondent in E. A. 813 of 
1968 he was subsequently removed from- 
the party array. The Subordinate Judge 
took the view that it is not open to an- 
auction purchaser to pray for setting- 
aside a court sale under Section 151 or 
Order 21, Rule 90 or 91, C. P. C. It 
has to be pointed that no enquiry was 
conducted and no finding was given by 
the execution court on the question whe- 
ther the properties sold in court auction 
are subject to any lease granted by the 
3rd defendant. 

3. There was considerable discussion 
at tlie Bar as to the maintainability of 
E. A. 813 of 1968 under Order 21, Rule 90- 
C. P. C. we shall first examine that ques- 
tion. The counsel for the appellant con- 
tended that even though his client had no- 
interest in the property prior to the court 
sale he is even then a person 'whose in- 
terests are affected by the sale’ under- 
Order 21, Rule 90, C. P. C, There is a- 
sharp difference of opinion on this issue, 
among the several High Courts and the 
question is not free from difficulty. The 
vmrds 'any person whose interests are 
affected by the sale’ in Order 21, Rule 90, 
C. P. C. are no doubt of a -wider import 
than the expression .'a person holding an 
interest in the property sold’ occurring in 
Order 21, Rule 89, C. P. C. The question 
is whether an auction purchaser has got 
any interests which are affected by the 
sale. If the word "interest” occurring in 
Order 21, Rule 90 C. P. C. is to denote 



36 Ker. [Prs. 3-7] K. Kattayil v. Sathlavan Nair' (K. Iyer J.) ' , A. I. K. 


•interests independent of the court sale 
and not those arising by virtue of the 
Court sale, then the auction purchaser 
has no right to apply. The reasonable 
view on a plain reading of the provision 
is to hold that the "interests” contem- 
plated in Order 21, Rule' 90, C. P. C. 
refer to interests not created by the sale 
itself but affected by the sale. The dif- 
ference in the language , .in Order 21. 
Rule 89 and Rule ,90 cannot have any 
bearing in this connection. If the deci- 
sions which have construed Section 311 
of the C. P. C. 1882 are relevant in this 
connection it is clear in view of the deci- 
sion of the Judicial ..Committee in Birj 
Mohun Thakur v. Rai Uma Nath Chow- 
dhry, (1893) ILR 20 Cal 8 (PC), that an 
auction purchaser cannot apply to set 
aside a sale under Order 21. Rule 90, 
C. P. C. The expression "person whose 
irnmovable property has been sold" in 
the Code of 1882 was construed in the 
Full Bench decision of the Calcutta High 
Court in Asmutunnissa Begum v. Ashruff 
Ali, (1888) ILR 15 Cal 488 (FB) to mean 
"any person whose interests were affected 
by the sale” and the legislature adopted 
these v/ords in the 1908 Code. The non- 
inclusion of an auction purchaser in 
Order 21. Rule 90, C. P. C. especially 
because of the decision in (1893) ILR 20 
Cal 8 (PC), is a circumstance that cannot 
be overlooked. It is an accepted rule_ of 
■construction as, pointed out by the Privy 
Council in Abdur Rahim v. Abu Md. 
Barkat Ali, AIR 1928 PC 16. Their Lord- 
ships said; — 

"It is a sound rule of interpretation to 
"take the words of a statute as they stand 
and to interpret them ordinarily without 
any reference to the previous state of the 
'law on the subject or the English law 
-upon which it may be founded, but when 
it is contended that the Legislature in- 
tended by any particular amendment to 
-make substantial changes in the pre-exist- 
ing law, it is impossible to arrive at 
•a conclusion without considering what the 
law was previously to the particular 
enactment and to see whether the words 
used in the statute can be taken to effect 
the change that is suggested as intended.” 

4. The . decisions in Gopalakrishnayya 
•V. Sanjeeva Reddi, 38 Mad LJ 228= (AIR 
1920 Mad 145) Ravinandan Prasad v. 
Jagarnath Sahu, ILR 47 All 479= (AIR 
1925 All 459) ’ and A. I. Railwaymen’s 
Benefit Fund Ltd. v. Bamchand, AIR 1939 
'Nag 179 would interpret the word "in- 
terests” in Order 21, Rule 90 C. P. C. to 
•'include the interests of the auction pur- 
chaser also. A different view was taken 
■in Surendra Nath Das v. Alauddin Mis- 
try; AIR 1928 Cal 828; K. V. A. L. Chettiar 
rFirm v. M. P. Maricar. AIR 1929 Rang 
33(1). Nihal Chand v. Pritam Singh, AIR 


1932 Lah 468(2) and Baiknsnna v. 

Sakharam, AIR 1936 Bom 311, 

5. In this connection it is necessary to 
refer to some of the other provisions in 
the Code. Order , 21, Rule 64, provides 
that the person declared to, be the pur- 
chaser of immovable property -shall pay 
immediately .after such declaration a 

deposit of twenty-five per cent on the 
amount of his purchase-money to the offi- 
cer and in default of such deposit the 
property shall forthwith be resold. Order 
21, Rule ,85 provides that the purchase^ 
shall pay the full amount of the pur- 
chase money into court on the 15th day 
from the date of the ' sale of the property. 
Order 21, Rule 86 says that if there is 
default , to comply with Rule 85 of O. 21, 
the deposit ma.y, if the Court thinks fit, 
after defraying the expenses of the sale, 
be forfeited to the Government, and the 
property shall be resold, and the default- 
ing purchaser shall forfeit all claim to the 
property or to any part ■ of the sum for 
which it may subsequently be sold. O. 21, 
Rule 71, provides that any deficiency of 
price which may happen on a re-sale by 
reason of the purchaser’s default, and 
all expenses attending such re-sale, shall 
be certified to the Court by the officer or 
other person holding the sale, and shall, 
at the instance of either the decree- 
holder or the judgment-debtor, be re- 
coverable from the defaulting purchaser 
under the provisions relating to the exe- 
cution of a decree for the payment of 
money. 


6. In Manilal Mohanlal v. Sayed 
A)imed, AIR 1954 SC 349 their Lordships 
of the Supreme Court decided that O. 21. 
Rules 84, 85 and 86 requiring the deposit 
of 25 per cent of the purchase-money im - 
mediately, on the person being declared 
as a purchaser, such person not being a 
decree-holder, and the payment of 
balance -within 15 days of the sale, are 
mandatory and upon .non-compliance 
wth these pro-'.dsions there is no sale at 
all. According to their Lordships in the 
event of a default either under Order 21, 
Rule 84 or Rule 85 the - proceedings for 
sale are completely wiped out as if they 
do not exist in the eye of law. This 
decision has been followed in Ramchand 
Spg. & Wvg. Mills V. Bijli Cotton Mills 
(P) Ltd. Hathras, AIR 1967 SC 1344. 


7. Persons claiming, title paramount to 
the judgment-debtor or persons claiming 
to be the purchasers of immovable pro- 
perty sold in court auction from the judg- 
ment-debtor prior to the attachment are 
not qualified, to maintain an application 
under Order 21, Rule 90. The remedy of 
such a person is either to proceed under 
Order 21, Hule 58, or uiioer Order 21, 
Rules 97 to 100, C. P. C. It is not neces- 
sary to decide in this appeal whether 
"interests” in Order 21, Rule 90, mean 
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tor to decade their dispute on merits as 
well. On the same day, a copy of this 
agreement was sent to the Central Gov- 
ernment for publication. This was follow- 
ed by a reminder dated February 11, 
1966 from respondent No. 2, A reply 
(imdated) was received from the Central 
Government returning the agreement, as 
it was not in the prescribed form. On 

. February 21, 1966, an agreement was 
drawn up afresh in the prescribed form, 
referring the dispute on merits to the 
arbitration of Shri F. Jeejeebhoy. On 
March 12, 1966, this agreement was pub- 
lished by the Central Government. On 
May 24, 1966, the arbitrator made his 
award. 

6. Aggrieved by this award, this peti- 
tion was filed for a writ of ceiiiorari. 

7. Shri Nanavati, learned counsel for 
the Company, (respondent No. 2), rmsed 
a preliminary objection that an arbitra- 
tor, appointed under Section 10-A of the 
Act, is not a Tribunal, nor a statutory 
arbitrator but he is a private arbitrator of 
the choice of the parties, so that he is not 
amenable to the writ jurisdiction under 
Article 226 or 227 of the Constitution. 

8. It is settled law that an arbitrator, 
appointed under Section 10-A of the Act, 
is not a Tribunal. Per Engineering Maz- 
door Sabha v. Hind Cycles, (1962) 2 Lab. 
L. J. 760 = (AIR 1963 SC 874). In that 
case, their Lordships were dealing _ with 

^ the question whether an appeal lies to 
the Supreme Court imder Article 136 of 
the Constitution from an award of a Sec- 
tion 10-A arbitrator, 

9. On the further question whether 
an arbitrator appointed tmder Section 
10-A of the Act, is a statutory arbitrator, 
Shri Nanavati relies on R._ v. Dispute 
Committee of Dental Technicians, 1953-1 
All E. R. 327. In that case, there was a 
motion for an order of certiorari to 
quash an order made by the Disputes 
Committee of the National Joint Council 
for the Craft of Dental Techniciar^ de- 
daring that the employers of an infamt 
apprentice were entitled to- dismiss him 
from their employment and for an order 
of prohibition to prohibit the committee 
from further proceeding in the arbitration 
between the employers and the infant 
apprentice. Lord Goddard, C, J,. said: — 

"That is simply a reference to an arbi- 
trator, and I have never heard of certio- 
rari or prohibition going to an arbitrator. 
Arbitration is a very old remedy in 
English Law, but in all the centirries that 

, N have passed since the decisions of English 
-■ Courts first began there is no trace of an 
arbitrator being controlled by this Court 
by writ or either prohibition or certiorari. 
The bodies to which in modem times the 
remedies of these prerogative writs have 
been applied are hll statutory bodies on 
whom Parliament has conferred statutory 
1970 Madh. Pra./5 IV G— 32 


powers and duties the exercise of which 
may lead to the detriment of subjects as, 
for instance, where a statute gives a cer- 
tain body power for the compulsory ac- 
quisition of land and an arbitrator is set 
up by Parliament to assess the compensa- 
tion, and it is essential that the Courts 
should be able to control the exercise 
of the statutory jurisdiction within the 
limits imposed by Parliament. There is no 
instance of which I know in the books 
where certiorari or prohibition has gone 
to any arbitrator except a statutory arbi- 
trator, and a statutory arbitrator is a per- 
son to whom,- by statute, the parties must 
resort". 

That, undoubtedly, is the law In England 
and there it is well established that a 
writ of certiorari will lie against statutory 
arbitrators. See also R, v, Powell, (1925) 
1 K. B. 641. 

10. An examination of the relevant 
provisions of the Act shows that the pro- 
ceedings before a Section 10-A arbitrator 
are quasi judicial proceedings and that 
the arbitrator must function within the 
limits of his powers as defined by the 
Act and the Rules. Section 10-A was 
inserted by Act No, 36 of 1955 to enable 
the parties to voluntarily refer their dis- 
putes to arbitration. While imder Sec- 
tion 10, reference is compulsory, under 
Section 10-A, the reference is entirely 
volimtary. Sub-section (1) of Section 10-A 
provides that the employer and the em- 
ployee may agree to refer any industrial 
dispute to arbitration of any person or 
persons of their choice. The sub-section 
conspicuously mentions the presiding 
officer of a Labour Court or Tribunal or 
National Tribunal also to be competent 
arbitrators. Sub-section (1-A) requires 
the agreement to provide for the appoint- 
ment of an umpire in case the reference 

to an even number of arbitrators, and 
it is also a statutory requirement of such 
an agreement that the award of the 
umpire shall prevail. Sub-section (2) 
further makes it mandatory that the 
agreement shall be in writing and shall 
be in such form and manner as may be 
prescribed. Under sub-section (3) a copy 
of the arbitration agreement has to be 
forwarded to the Government and then 
the Government has to publish it in the 
official gazette within one month from 
the date of its receipt. Under sub-sec- 
tion (S-A), employers and workmen, who 
are not initially made parties to arbitra- 
tion agreement, but are concerned in the 
dispute are also given an opportunity of 
presenting their case before the arbitra- 
tor. Sub-section (4) imposes a duty on 
the arbitrator to investigate the dispute 
and submit his award to the Government, 
Sub-section (4-A) authorises the Govern- 
ment to prohibit continuance of any strike 
or lock-out in connection with such dis- 
pute. 
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Section 2(b] of the Act defines "award” 
so as to include an award under S. 10-A. 
Section 17 enacts that an award nu:i^ 
be published by the Government within 
the prescribed time, and sub-section (2) 
of that Section gives finality to the award 
so published. Under Section 17-A, read 
with Section 18, the award becomes en- 
forceable and binding on the parties on 
the expiry of 30 days from the date^ of 
its publication. Section 19(3) prescribes 
the period of operation of the award, and 
under sub-section (6) of that Section, the 
award continues to be binding on the 
parties imtU. a notice is given by a party 
to the other intimating its intention to 
terminate the award and two months 
thereafter expire. Under sub-section (7) 
of that Section, a notice of such termina- 
tion, in order to be effective, is required 
to be given by a party representing the 
majority of persons bound by the award. 
Further, Section 21 provides for keeping 
confidential certain matters before the 
arbitrator, and Section 30 provides for 
penalty in case of wilful disclosure of 
confidential information. Section 29 
makes it penal to commit the breach of 
any term of the award. Section 31-C 
provides for a summary remedy for re- 
covery of dues under the award. Sec- 
tion 36 confers upon the workmen the 
right to be represented in proceedings be- 
fore the arbitrator. Section 36-A enables 
the Government to make a reference to 
the authorities with regard to interpreta- 
tion of any provision of an award. 

11. It is remarkable that sub-sec. (5) 
of Section 10-A completely excludes the 
application of the Arbitration Act to an 
arbitration vmder this Section. Therefore, 
it appears that there is no other appro- 
priate and efficacious remedy against an 
award made under Section 10-A. This 
provision makes it abundantly clear that 
an arbitrator appointed under that Sec- 
tion is not a private arbitrator in the 
ordinary sense of the term. 

12. From all these provisions of the 
Industrial Disputes Act, it becomes quite 
dear that the appointment of an arbitra- 
tor \ander Section 10-A is given a statu- 
tory recognition; that the agreement to 
refer an industrial dispute to him has to 
be in writing and in the prescribed form; 
that he must conform to the reqmrements 
laid down in the Act and the Rules fram- 
ed thereunder; tiiat the rights and liabili- 
ties of the parties, who refer their dispute 
under Section 10-A, are governed by the 
provisions of the Act; that the arbitrator 
is clothed with quasi-judidal powers and 
his proceedings are regulated by the 
rules and procedure; that a duty is cast 
on the arbitrator to submit his award to 
the Government; and that a duty is cast 
on the Government to publish the award 
within the prescribed period. We are 
clearly of the opinion that an arbitration 


^ Jeejeebhoy (Shiv Dayal J.) A. LB. 

under Section 10-A has all the essential 
attributes of a statutory arbitration imder 
Section 10 of the Act. In Rex v. Electri- 
city Commissioners, (1924) 1 K. B. 171, 
Lord Atkin referred to the genesis and 
the history of the writs of prohibition 
and certiorari and held that whenever 
any body of persons, having legal autho- 
rity to determine questions affecting the 
rights of subjects, and having the duty 
to act judicially, acts in excess of their 
legal authority they are . subject to the 
controlling jxrrisdiction of the King’s 
Bench Division, 

See also R. v. Northumberland Tribu- 
nal (1951) 1 All, E. R. 268. In Rohtas 
Industries Staff Union v. State of Bihar 
AIR 1963 Pat, 170, the view taken was 
that an arbitrator appointed under Sec- 
tion 10-A of the Act, is a statutory arbi- 
trator and, therefore, a certiorari can be 
issued to quash his award. It was argu- 
ed that in view of Lord Goddard’s im- 
equivocal remark (supra) that a statutory 
arbitrator is a person to whom, by sta- 
tute, the parties must resort, an arbitra- 
tor under Section 10-A of the Act cannot 
be held to be a statutory arbitrator in 
that sense, because an arbitration imder 
that Section is voluntary, by choice of the 
parties, and they are not boimd to resort 
to such arbitration unlike the compulsory 
reference under Section 10. Assuming 
that argument to be correct, that is not 
the end of the matter. Article 226 of 
our Constitution gives wide powers to 
the High Court to issue directions, orders 
or writs to any person or authority, and 
is not conditioned or limited by the re- 
quirement that writs can be issued only 
against orders of Courts or Tribunals. It 
is true that the expression "any person” 
does not mean any and every individual. 
In Air Corporations Employees Union 
V. D. V, Vyas AIR 1962 Bom. 274, it was 
held that the High Court has, imder Arti- 
cle 227 of the Constitution, powers of 
superintendence over an arbitrator, who 
functions under Section 10-A of the Act 
and_ that the orders passed by such an 
arbitrator, who acts as a quasi-judicial 
body, are capable of being corrected by a 
writ of certiorari, provided tiiere is an 
error of law apparent on the face of the 
record. 

In (1962) 2 Lab. L. J, 760= (AIR 1963 
SC 874) (supra), it is true, their Lordships 
were not considering precisely the ques- 
tion whether a writ lies against the award 
of an arbitrator under Section 10-A of 
the Act, yet, the following observations 
fortify our conclusions: — 

"Article 226 under which a writ of 
certiorari can be issued in an appropriate 
case, is, in a sense, wider than Article 136, 
because the power conferred on the High 
Courts to issue certain writs is not condi- 
tioned or limited by the requirement that 
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the said writs can be issued only against 
the orders of Courts or Tribunals. Under 
Article 226 (1), an appropriate writ can 
be issued to any person or authority, in- 
cluding in appropriate cases any Govern- 
ment, within the territories prescribed. 
Therefore, even if the arbitrator appoint- 
ed under Section 10-A is not a tribim^ 
under Article 136 in a proper case, a writ 
may lie against his award under Arti- 
cle 226. That is why the argiunent that a 
writ may lie against an award made by 
such an arbitrator does not materially 
assist the appellants’ case that the arbi- 
trator in question is a tribunal under 
Article 136”. 

It was held in K. P. Singh v. S. K. Gokhale 
1968 M.P'W.E. 733= (1969 Lab. 1. C. 725) 
that if the High Court finds 
that the requisite procedure as 
prescribed by the Act was not 
followed so as to confer necessary 
jurisdiction on the arbitrator to proceed 
with the adjudication of the dispute rer 
ferred to him tmder Section 10-A, it can, 
in exercise of prerogative powers issue 
the necessary writs, 

13. Shri Nanavati relies on three ded- 
aons, where a contrary view is taken. In 
A. T. E. M. Employees’ Association v. 
Mtisaliar Indus^es (1961) 1 Lab L. J. 81 
(Ker), it was observed that the arbitra- 
tion xmder Section 10-A itself and the 
choice of the arbitrator are left to the 
will of the parties and an arbitrator so 
appointed does not fulfil any of the 
characteristics of a statutory arbitrator as 
laid down in 1953-1 AIL E. K. 327 (supra). 
In A. T. E. M. Employees’ Association v. 
Musaliar Industries (1962) 2 Lab. L. J. 
317 (Ker), stress was laid on the heading 
of Section 10-A "volrmtary reference of 
dispute to arbitration” and on that the 
arbitrator derives his jurisdiction from a 
contract. Both these decisions were 
decided before the decision in (1962) 2 
Lab. L. J. 760= (AIE 1963 SC 874) (supra). 
For the reasons already stated, we are 
unable to follow these decirions. In P. 
Koru V. Standard Tile and Clay Works 
AIE 1963 .Ker 324 they have been held 
to be no longer good law. In Anglo- 
American Tea Trading Co. v. Its Work- 
men 1963-2 Lab. L. J. 752 (Mad), the 
argument advanced before the Madras 
High Court was that since the authority 
of an arbitrator appointed imder Sec- 
tion 10-A does not depend on any statu- 
tory jurisdiction and he is a private tri- 
bunaL set up by an agreement no writ 
of certiorari or prohibition could be issu- 
/ ed. But that was not the basis on which 
the petition was dismissed. It appears to 
that that point was not seriously con- 
ridered and the petition was dismissed on 
its merits. 

14. As a result of the above discusaon, 
we are of the oprnion that although an 
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^bitrator appointed under Section 10-A 
is neither a Tribunal nor is he a statutory 
arbitrator within the definition given by 
Lord Goddard, C. J, in 1953-1 All. E. R. 
327 (supra), yet having regard to the 
statutory provisions recapitulated above, 
an arbitration imder Section 10-A of the 
Act has all the attributes of a statutory 
arbitration under Section 10. The ap- 
pointment of an arbitrator under Sec- 
tion 10-A depends on a mutual agreement 
of the parties and the choice of the arbi- 
trator is also entirely theirs, but the rest 
is regulated by the Act and the statutory 
rules. The proceedings before him are 
quasi-judicial in nature. He has to func- 
tion witliin the limits of his powers as 
defined by the Act and the statutory 
rules. Therefore, he is a statutory arbi- 
trator in this sense. He is a 'person’ 
within the meaning of Article 226. He is, 
therefore, amenable to the writ jurisdic- 
tion of the High Court and a certiorari 
will issue to quash his award on well 
settled principles^ for instance, where he 
acts without jurisdiction or in excess of 
jurisdiction, or where there is an error 
apparept on the face of the record, or 
there is violation of the principles of 
natural justice. 

15. The preliminary objection is re- 
jected. 

16. The petitioner’s first contention fa 
that the arbitration imder Section 10-A 
of the Act was illegal and void inasmuch 
as the dispute had already been referred 
to the Tribunal under Section 10 of the 
Act, It fa true that the dispute had al- 
ready been referred imder Section 10 to 
the CGIT, Bombay, but it fa quite clear 
from the facts stated above that by con- 
sent of the parties and with the permis- 
sion of the TribunaL the reference was 
withdrawn. Once a reference fa validly 
withdrawn, it cannot be said that it fa 
pending. A withdrawal of the reference 
tantamounts to its having not been made 
at alL so that it cannot be said that the 
condition prescribed by the Act "at any 
time before a dispute has been referred 
under Section 10” was not fulfilled. 

17. It fa then argued for the petitioner 
that the Tribunal had no jurisdiction to 
make the award, dated January 27, 1965, 
permitting withdrawal of the reference. 
The argument fa that once a reference fa 
made imder Section 10, the Tribunal fa 
bound to decide it on the merits and it 
has no- jurisdiction to allow the parties to 
withdraw the reference. Reliance fa plac- 
ed on Sital Sukhiram v. Central Govern- 
ment Industrial Tribunal 1969 MP L J 
33 at p. 35= (AIR 1969 Madh. Pra 200 at 
p. 203). In our opinion, that decision does 
not support the petitioner’s contention. 
All that has been held there fa that the 
Tribimal cannot abdicate its duties of 
adjudicating upon the dispute and when 
there fa a compromise arrived at between 
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the parties, the Tribunal cannot deal with 
it like a settlement between the parties 
to a suit, which may be recorded imder 
Order 23, Rule 3, Civil Procedure Code, 
In that case, it has been further ob- 
served as follows: — 

"Nevertheless it can adopt the compro- 
mise entered into by these parties as &e 
foundation of its award after considering 
whether it is a fair and just settlenient of 
the disputes”. 

18. In State of Bihar v. Gangulf (1958) 
2 Lab. L. J. 634= (AIR 1958 SC 1018)^ 
their Lordships said: — 

"It is true that the Act does not contain 
any provision specifically authorising the 
industrial tribunal to record a compro- 
mise and pass an award in its terms cor- 
responding to the provisions of Order 
XXIII, Rule 3, of the Code of Civil Pro- 
cedure. But it would be very unreason- 
able to assume that the industrial tribu- 
nal would insist upon dealing with the 
dispute on the merits even after it is in- 
formed that the dispute has been amica- 
bly settled between the parties. We have 
already indicated that amicable settle- 
ments of industrial disputes which gene- 
rally lead to industrial peace and 
harmony are the primary objects of this 

Act There can, therefore, be no 

doubt that if an industrial dispute before 
a tribunal is amicably settled, the tribu- 
nal would immediately agree to make an 
award in terms of the settlement between 
the parties”. 

On the basis of this authority, we are 
of the view that if the Tribunal can act 
on a compromise, there is nothing in the 
Act to exclude this particular kind of 
compromise under which the parties 
amicably decide upon the machinery and 
the arbitrator of their own choice for 
resolving their diSerences, and seeir the 
sanction of the Tribunal for the with- 
drawal on such a basis. No doubt, the 
Tribunal must be satisfied before such 
a joint request is accepted that there is 
nothing unfair, improper or unjust. The 
view tiiat we take was also taken in 
Krishnakutty Nair v. Industrial Tribimal 
(1957) 2 Lab. L. J, 45= (AIR 1960 Ker 31). 
In the present case, several disputes bad 
been pending between the parties and 
there was an agreement to refer aU of 
them to the private arbitration of Shri P. 
Jeejeebhoy. He is an ex-President of the 
Labour Appellate Tribimal of .India. If 
the parties desired to have the benefit of 
his learning and experience, it caimot be 
said that their compromise was unfair or 
unjust. The Tribunal, in its award dated 
January 27, 1965, clearly said: — 

"I am satisfied that it would be in the 
interest of industrial peace to allow the 
application of the parties,” 

Nothing has been suggested to us to show 
how the compromise trader which sanc- 
tion was sought to withdraw the refer- 
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ence from the Tribunal, was unfair or 
unjust. ■ 

19. For yet another reason, the peti- 
tioner’s contention must be rejected.’ It 
will be patent enough from the facts, 
which we are going to state in connection 
with the petitioner’s next contention, that 
the petitioner submitted to the jurisdic- 
tion of the arbitration under Section 10-A 
and took part in the proceedings without ' 
objection on the ground that the arbitra- 
tor had no jurisdiction. See Pannalal y. 
Union of India AIR 1957 SC 397. 

20. The petitioner’s next contention Is 
that the award must be quashed for want 
of jurisdiction inasmuch as the dispute 
on merits was not referred to the arbitra- 
tor; what was referred was merely the 
question whether the complaints were 
maintainable. It is^ averred in para- 
graph 25 of the petition that at the hear- 
ing before the first respondent, it was 
urged on behalf of the petitioner that 
the address was limited to the short 
question of maintainability of the com- 
plaints under Section 33-A of the Indus- 
trial Disputes Act and it was further 
Urged that if necessity arose for going 
into the question of merits of the removrt 
from the service, the matter would have 
to be investigated afresh by. bringing to 
the notice of the respective worfanen 
individually ■ the allegations and the 
charges that led to their removal. This 
averment was emphatically denied in the 
return and it has been attacked as "factu- 
^y false” to the knowledge of the peti- 
tioner-union and its representative who 
had sworn the petition. It was 
emphasised that the Union had 
not only led oral and documentary 
evidence on the merits of the discharge 
orders, but had addressed detailed argu- 
ments for several days, contending on 
their part that the discharge of 10 work- 
men was not justified on merits. An 
affidavit was also filed by the arbitrator, 
where he says that he is not interested in 
the result of this petition, but he has 
strongly controverted the averment made 
in paragraph 25 of the petition and has 
asserted that the parties had not limited 
their address or arguments only to the 
technical question of maintainability of 
the complaints under Section 33-A, but 
had led evidence as weU as addressed 
their arguments on the merits of the dis- 
charge of the workmen concerned in the 
dispute. 

In his affidavit, Shri F. Jeejeebhoy has 
darified the position thus: — ^ 

"At first on 3rd November, 1965, an y 
Arbitration Agreement was entered into 
by the parties appointing me to dedde the 
merits of the dispute and that Agreement 
was accepted by me, and rince the said 
Agreement was returned by the Central 
Government in order to comply with the 
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amended prescribed form, the parties 
signed before me another Arbitration 
Agreement dated 21-2-1966 which was 
also accepted by me at their request.” 
These facts are also asserted in the return 
filed by the 2nd respondent. No rejoinder 
was filed by the petitioner to deny these 
facts. Govindlal Govil, Labour Relations 
Adviser to the Company has filed with 
his affidavit, a carbon copy of the appli- 
cation which was filed before the arbi- 
trator on November 3, 1965. It bears the 
signatures of the representatives of the 
parties, and also of the arbitrator, along 
with the words "I agree” written by him. 
Thus, it is quite clear that as back as on 
November 3, 1965, the parties referred to 
the arbitration of Shii F. Jeejeebhoy 
their dispute on merits: "Whether_ the 
ffischarge of the said 10 complainants 
from the Company’s service is justified 
on merits and, if not, to what relief, if 
any, they are entitled, so that the indus- 
trial disputes between the parties ariring 
out of their dispute may finally end”. 
Shri Nanavati, learned counsel for the 
2nd respondent, makes an unequivocal 
statement at the Bar that he himself 
appeared before the arbitrator and that 
voluminous evidence was produced by 
the petitioner-Union and recorded by the 
arbitrator on the merits of the dispute. 
We accept the affidavit of the arbitrator 
and Shri Nanavati’s statement. We, there- 
fore, hold that the dispute which was 
referred to the arbitration of Shri F. 
Jeejeebhoy was not limited to the ques- 
tion of maintainability of the complaints 
but also the dispute whether the discharge 
was justified on merits. 

21. No other point was urged, 

22. This petition is dismissed with 
costs. Counsel’s fee Rs. 150/-. 

23. BHAVE, J.: — I entirely agree 
with the Order proposed by my learned 
brother Shiv Dayal, J, that the petition 
may be dismissed with costs. I would, 
however, like to add a few words more. 

24. There is another reason, in my 
opinion, why this petition should be dis- 
missed. It is clear from the facts stated 
by both the parties that a number of dis- 
putes between the same parties were 
referred to the Bombay Tribxmal under 
various orders of reference by the Gov- 
ernment. During the pendency of those 
references, the parties with a view to 
establish goodwill and industrial peace 
entered into a 'package deal’ under which 
it was a^eed between the parties that 
all the disputes shoiild be referred to the 
arbitration of Shri Jeejeebhoy, ex-Presi- 
dent. Labour Appellate Tribunal of India, 
Bombay, under Section 10-A of the Indus- 
trial Disputes Act. Accordingly, applica- 
tions were filed before the Bombay Tri- 
bunal and awards in terms of the agree- 
ment were obtained from the Tribunal 
in all those matters. Subsequently, aR 


those disputes were referred to Shri 
Jeejeebhoy as was agreed to between the 
parties. Out of the various matters, 
awards on two matters only are being 
challenged before us on the ground that 
Shri Jeejeebhoy had no jurisdiction to 
decide the disputes as a reference was 
already made under Section 10 to a Tri- 
bunal constituted under the Industrial 
Disputes Act. This the petitioner cannot 
be allowed to do. The principle of estop- 
pel is clearly attracted in such a case. In 
any case, this Court must be adverse to 
exercise its special jurisdiction imder 
Article 226 of the Constitution in such a 
case. In AIR 1957 SC 397, it was held by 
their Lordships of the Supreme Court 
that the petitioners before them were not 
entitled to invoke, the jurisdiction of the 
Supreme Court under Article 32 of the 
Constitution as the conduct of the peti- 
tioners in submitting to the jurisdiction 
of the Income-tax Officer, to whom their: 
cases had been transferred, would dis- 
entitle them to any relief at the hands of 
the Supreme Court on the ground that 
the said Income-tax Officer had no juris- 
diction to proceed with their assessment. 
In other words, their Lordships of the 
Supreme Court held that a party invok- 
ing the jurisdiction of a tribunal or sub- 
mitting to it without protest cannot be 
allowed to urge that the tribunal had no 
jurisdiction. It was, however, urged be- 
fore us that this principle is applicable 
only when there is latent want of juris- 
diction in the tribunal and not to a case 
where there is patent want of jurisdic- 
tion. Our attention was invited to the 
discussion by Seervai in his book "Consti- 
tutional Law of India” fl957 Edn.) at 
pages 645 and 646. The case of AIR 1957 
SC 397 (supra) has been cited by Seervai 
with a comment that the observations of 
the Supreme Court were made without 
reference to the question whether there 
was patent lack of jurisdiction or not. 
The learned author thus desires to sug- 
gest that the case of the Supreme Court 
may be treated to be one of latent want 
of jurisdiction. Whatever that may be, it 
is sufficient to observe that the Supreme 
Court has not confined its observations to 
any one kind of case only. In this case, 
however, that question does not arise so 
much as, in my opinion, the principle of 
estoppel is clearly attracted that I heavily 
rely on it for rejecting the petition. 

25. On merits also, there is no sub- 
stance in the petition. The main conten- 
tion of the petitioners is that a voluntary 
reference under Section 10-A of the In- 
dustrial Disputes Act can only be made 
"at any time before the dispute has been 
referred under Section 10”. In other 
words, the right conferred under Sec- 
tion 10-A cannot be exerdsed once a 
reference is made by the Government 
tmder Section 10 and the only thing left 
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to the parties to the dispute is to abide 
by the award given on reference made by 
the Government. In (1958) 2 Lab. L. J. 
634= (AIR 1958 SC 1018), their Lordships 
pointed out that even when a reference 
was made under Section 10, the parties 
to the dispute were not precluded from 
arriving at a private settlement of the 
dispute and the proper course for the 
Tribunal in such a case was to make an 
award in terms of the settlement arrived 
at between the parties. A situation 
slightly difierent came for consideration 
by their Lordships of the Supreme Coiui; 
in SirsUk Ltd. v. Government of Andhra 
Pradesh, AIR 1964 SC 160. 

In that case, on reference under Sec- 
tion 10 the Tribunal made an award and 
sent the same to Government for its 
publication under Section 17 of the Act. 
After the award was given, but before 
its publication, the parties to the dispute 
came to a settlement and sent a joint 
letter to the Government not to publish 
the award. The Government expressed 
their inability to accede to the request of 
the parties as they thought that the pro- 
visions of Section 17 of the Act were 
mandatory and the Government were 
boimd to publish the award. The parties, 
therefore, moved the High Court under 
Article 226 of the Constitution for a writ 
of mandamus restraining the Government 
from publishing the award. The matter 
ultimately was taken to the Supreme 
Court. Their Lordships held that the pro- 
visions of Sec, 17 of the Act were man- 
datory. It was, however, pointed out that 
the settlement arrived at between the 
parties became binding on them under 
Section 18(1) of the Act and so was the 
efiect of an award published under Sec- 
tion 17. If the award was allowed to be 
published, two conflicting but equally 
binding settlements would come into exist- 
ence and it was, therefore, the duty of the 
Government to resolve the conflict by not 
publishing the award. Preference was 
given by their Lordships of the Supreme 
Court to the private settlement as against 
the settlement on adjudication because 
that was more conducive to industrial 
peace. 

Their Lordships further observed: 

"The reference to the tribunal is for 
the purpose of resolving the dispute that 
may have arisen between employer and 
their workmen. Where a settlement is 
arrived at between the parties to dispute 
before the tribunal after the award has 
been submitted to Government but before 
its publication, there is in fact no d^ute 
left to be resolved by the publication of 
the award. In such a case, the award 
sent to Government may very well be 
considered to have become infructuous 
and so the Government should refrain 
from publishing such an award because 
no dispute remains to be resolved by it.” 


What I wish to emphasise is that both 
the decisions of tbe Supreme CoTirt clear- 
ly indicate that reference made by Gov- 
ernment under Section 10 of tiie Act 
does not take away the right of the parties 
to settle their dispute in the manner they 
like best and the whole purpose of the 
Industrial Disputes Act being to establish 
industrial peace and harmony, preference 
must be given to the settlement arrived 
at between the parties as against an 
award given on reference. Now, settle- 
ment of a dispute may include the mode 
of settlement of the dispute as well It, 
therefore, follows that if the parties be- 
fore a tribimal decide to settle their dis- 
pute by referring the same to the arbi- 
trator of their own choice, that settlement 
the tribunal is bound to accept as is 
clearly laid down by their Lordships in 
Ganguly’s case, 1958-2 Lab. L. J. 634= 
(AIR 1958 SC 1018) (supra). This is 
exactly what was done by the Bombay 
Tribunal. The efi:ect of the agreement 
reached between the parties to refer their 
dispute to the private arbitrator was to 
make the proceedings before the Tribunal 
infructuous. This is the efiect of the deci- 
sion of their Lordships in AIR 1964 SC 
160 (supra). In this view of the matter, it 
must be held that no proceeding was 
pending before the Tribimal when the 
reference under Section 10-A was made 
to the arbitrator; firstly, because the 
Tribunal had given its award in terms of 
the agreement reached between the 
parties; and, secondly, . because the pro- 
ceedings before the Tribimal had become 
infructuous . in view of the agreement 
reached between the parties. The sub- 
roission . of the petitioners that no refer- 
ence to arbitrator could be made after 
fee reference under Section 10 was made 
is, therefore, without any substance, Ihe 
petition is therefore dismissed with posts. 
Hearing fee Rs. 150/-. 

BY THE COURT 

26. This petition is dismissed wife 
costs. Coimsel’s fee Rs. 150/-. 

Petition dismissed. 
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M/s. Phoolchand Narendra Kumar and 
others. Petitioners v. State of Madhya 
Pradesh through Secretary, Govt, of 
M. P. and others. Respondents, 

Misc. Petn. No. 87 of 1969, D/- 15-3- 

1969. 

(A) Essential Commodities Act (1955), Y' 
S. 3 — M. P. Foodgrains Dealers Licens- ' 
ing Order 1965, CIs. 3 and 7 — Licence 
— Renewal — Principles. 

The renewal of an existing licence of 
a dealer from year to year, provided fee 
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other conditions are fulfilled, has_ to be 
granted in the very nature of things, aS 
without such renewal, he cannot deal in 
foodgrains at all. 

Clause 3 of the Order which provides 
for licensing of dealers does not confer an 
absolute discretion on the Collector to 
grant or revoke a licence just as he 
pleases. Ihe power has to be exercised in 
a reasonable manner, keeping in view all 
the considerations that are relevant. No 
doubt, the provisions of the Order no- 
where fiumish the grounds upon which 
the licensing authority can refuse to 
grant a licence or its renewal. They must, 
however, be interpreted in the light of 
the considerations arising from Art. 19(1) 
(g), read with Art. 19(6) of the Constitu- 
tion, as otherwise, Cl. 3 will confer un- 
guided discretion to the’ Collector in the 
matter of grant or refusal of licences and 
their renewal. So the grant of a licence 
or its . renewal under' the Order should be 
■the normal rule as it is xmdoubtedly • a 
restraint on the freedom of trade which 
is guaranteed to any citizen imder Art. 19 
(l)(g) of the Constitution. (Para 6) 

(B) Essential Commodities Act (1955), 
S. 3 — M. P. Foodgrains Dealers Licens- 
ing Order 1965, Cls. -3 and 7 — Renewal 
of license — Refusal to renew — Consi- 
deration. 

An order of Collector, refusing to re- 
new Foodgrains Dealers Licence of a 
firm on the ground that some of the part- 
ners of the firm are also partners of other 
firm holding a separate licence, is liable 
to be struck do'vvn as the refusal of re- 
newal of licence proceeds upon a ground 
which is wholly extraneous to the re- 
quirements of Cl. 7 of the Order. It is 
true that Cl. 7 does not indicate the 
nature of reasons on which the grant or 
refusal of a licence or its renewal may 
proceed. But the reasons for such grant 
or refusal must be such as will be in the 
interest of the general public. A licence 
to Foodgrain Dealers is issued with the 
object of preventing them from engaging 
in any nefarious trade or acti'vities which 
would defeat any of the objects for which 
the Essential Commodities Act (Act No. 
X of 1955) had been enacted or the 
Madhya Pradesh Foodgrains Dealers’ 
Licensing Order, 1965 had been made. It 
must necessarily have nexus to the main 
object and purpose of the legislation, i.e., 
control of production, supply and distri- 
bution of trade and commerce in certain 
commodities which are essential to the 
life of the conrmtmity in general. 

(Para 8) 

Moreover, from the provisions of CL 5 
(4), whidi envisages the grant of separate 
licences to a dealer for each place of his 
business, it is evident that there will be 
no justification for refusal to grant sepa- 
rate licences in the names of different 
firms on the groimd that some of the 
partners are common. (Para 10) 
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(C) Essential Commodities Act (1955), 
S. 3 — M. P. Foodgrains Dealers Licens- 
ing Order, 1965, Cls. 3 and 7 — Refusing 
to renew licence — Authority acts quasi- 
judicially — Principles of natural justice 
have to be observed. 

An order of Collector refusing to re- 
new licence of a foodgrain dealer, with- 
out giving any opportunity of hearing to 
the concerned dealer will be illegal, being 
in violation of the mandatory provisions 
contained in CL 7 of the Order besides 
being in breach of the rules of natural 
justice. It is well settled that, while con- 
sidering the question of breach of the 
principles of natimal justice. Courts 
should not proceed as if there are any 
inflexible rules of natural justice of uni- 
versal application. Rules of natural jus- 
tice vary with the varying constitutions 
of statutory bodies and the rules pre- 
scribed by the legislature imder which 
they have to act. The language of Cl. 7 
of -the Order clearly enjoins that in mak- 
ing an order of refusal of a grant of a 
licence or its renewal, the Collector is 
obliged to act quasi-judidally. That the 
matter does not rest on the subjective 
satisfaction of the Collector is clear from 
the consideration that CL 10 provides for 
an appeal to State Government against 
such refusal of grant of licence or its 
renewal. (Para 10) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 Madh. Pra. 176 
(V 56) = 1969 M. P. W. R. 296, 
Sukhlal Sen v. Collector, Satna 10 
(1967) AIR 1967 SC 361 (V 54) = 

(1967) 1 SCR 739, Bharat Barrel 
and Drum Mfg. Co. v. L. K. Bose 10 
(1962) AIR 1962 SC 386 (V 49) = 

1962-3 SCR 936, Mannalal Jain v. 

State of Assam 7 

(1957) AIR 1957 SC 232 (V 44) = 

1957 SCR 98, New Prakash Trans- 
port Co, Ltd. V. New Suwarna 
Transport Co, Ltd. 10 

P. C, Pathak, for Petitioners: Ku. Rama 
Gupta, Go'vt, Advocate, for Respondents. 

A. P. SEN, J.: — By this application 
■under Articles 226 and 227 of the Consti- 
tution, the petitioners seek a writ of 
Certiorari for quashing an order dated 
13th December 1968 passed by the Col- 
lector of Jabalpur imder Clause 7 of the 
Madhya Pradesh Foodgrains Dealers 
Licensing Order 1965 (hereinafter refer- 
red to as the "Order”), refusing to renew 
their Foodgrains Dealer’s Licence No. 30/ 
65 for the year 1969 and also for a con- 
sequential writ of Mandamus for direct- 
ing its renewal. 

2. The facts leading to this petition, 
shortly stated, are these. The petitioners 
are a partnership firm trading in food- 
grains under the name and style "M/s 
Phoolchand Narendrakumar” in the city 
of Jabalpur, under Foodgrains Dealer’s 
Licence No. 30/65 issued by the Collector 



72 M. P. iPrs. 2-S] Phoolchand Narendra Kinnar v. State (Sen J.1 A.LR. 


of Jabalpur under Clause 3 of the Order. 
The firm is constituted of 3 partners, 
namely, Narendra Kmnar, Devendra 
Kumar and Nirmal Kumar (Petitioners 
Nos. 2, 3 and 4 herein), with the minor 
L^chand (Petitioner No. 4) admitted to 
its benefits, and is registered as a parhier- 
ship firm with the Registrar of Finns, 
Madhya Pradesh. There , is another firm 
in the City, carrying on business in food- 
grains styled as "M/s Ramprasad Gokul- 
prasad”, Jabalpur. That firm consists of 
9 partners, including the three partners 
of the petitioners’ firm. M/s Phoolchand 
Narendrakumar. The remaining 6 part- 
ners are Gokulprasad, NavalMshore, 
Sunderlal, Surkhidiand, Chhotelal and 
Mst. Jhunkari Bahu, who are aU related 
to them. The minor Lalchand is a bene- 
fidary in that firm as well That fimi is 
also registered as a partnership firm with 
the Registrar of Firms, Madhya Pradesh, 
Both the aforesaid firms are licenced as 
"dealers” tmder the Madhya Pradesh 
Foodgrains Dealers’ Licensing Order, 1965 
holding Foodgrains Licences Nos. 30/65 
and 31/65 respectively from the year 1965 
itself when the Order was brought into 
force, and since then these licences have 
admittedly been renewed by the authori- 
ties from year to year. 

3. The Order in aiiestion was issued 
by the State Government of Madhya 
Pradesh, in exercise of the powers con- 
ferred under Section 3 of the Essential 
Commodities Act (Act No. X of 1955), 
and it provides, inter alia, by Clause 3 
that no person shall carry on budness as 
a dealer in foodgrains except in accord- 
ance with the terms and conditions of a 
licence issued in that behalf, by the Col- 
lector who is constituted to be the licens- 
ing authority for the purpose. The ex- 
pression ’dealer’ has been defined in 
Clause 2(a) of the Order, thus; 

"2 (a) ’dealer’ means a person who is 
engaged or intends to engage in the busi- 
ness of purchase, sale or storage for sale 
of paddy in quantity of 10 quintals or 
more at any one time or in quantity of 
4 qmntals or more at any time in respect 
of any one foodgrain other than paddy or 
in quantity of 25 qidntals or more at any 
time in respect of all foodgrains taken 
together, whether on one’s own accotmt 
or in partnership or in association with 
any other person or as a commission 
agent or arhatiya (excludes Kachha Ada- 
tia) and whether or not in conjunction 
with any other business, but does not 
include a personr^ 

(i) who stores any foodgrmns produced 
by him by personal cultivation, and 

(ii) who does not engage in the busi- 
ness of purchase or sale of foodgrains.” 

4. For the present year 1969, the peti- 
tioners’ firm. M/s. Phoolchand Narendra- 
kumar, had made a usual application for 
renewal of their Foodgrains Dealer’s 


licence No. 30/65, as in the earlier years. 
Admittedly, that application was made 
on 19th October 1968 before the Collector, 
Jabalpur through the Food Officer, more 
than 30 days before the expiry of the 
pre-existing licence held by the peti- 
tioners, and the authorities issued an ac- 
knowledgment on that date in token of 
having received that application together 
with a treasury-challan showing payment 
of the renewal fee along with the licence 
in original for renewal. It appears that a 
similar application for renewal of the 
Foodgrains Dealer’s licence No. 31/65 
was ffiso made by the other firm. M/s. 
Rampra:sad Gokulprasad. The Collector, 
Jabalpur, by his impugned order dated 
13th IDecember 1968, has refused to renew 
the licence of the petitioners’ firm for the 
year 1969, on the ground that the 3 part- 
ners constituting their firm. M/s. Phool- 
chand Narendra Kumar, are also the part- 
ners in the other firm. M/s. Ramprasad 
Gokulprasad, which holds a separate 
Foodgrains Dealers licence No. 31/65 in 
its name. 

5. Since the validity of that order is 
in question in these proceedings, we think 
it convenient to set it out below; 




^ \V%'\ 

I 

^ »Nfr5[r. I 

^ 'JiHf g3ir f% 

qrl^R I ^ q;^ 

(313^ Rio ^'^/^^ ft ffr qi^ I \ ^ vmK 

3i3fiHwr<t 

qjq ’rlqi^gei^ g qr^ 1 1 


q qiw t^iqi anqr 1 1 


3 ?^ 


gpj 3?gqlfl^ 



1970 , Phoolchand Narendra Ktimar } 

It would be obvious from the terms of 
this order that the Collector has not oidy 
refused the renewal of the Fopdgrains 
Dealer’s Licence No. 30/65 held by the 
petitioners’ firm but also has cancelled 
it presumably on the hypothecs • that 
separate licences under the Order cannot 
be had in the names of different partner- 
ship firm when some of the partners are 
common to them, 

6. Having heard the counsel, we are 
satisfied that the reliefs asked for by the 
petitioners must be granted. The scheme 
of the relevant Order as embodied in 
Clause 3 is that no person shall carry pn 
any business as a dealer in foodgrains 
except imder or in accordance with the 
terms and conditions of the licence Issued 
in that behalf by the licensing authority. 
Under Clause 4, every application for a 
licence or renewal thereof shall be made 
to the licensing authority in Form A, and 
every licence issued or renewed on such 
application has to be in Form B, prescrib- 
ed thereunder. The provisions of the 
Order nowhere furnish the grounds upon 
which the licensing authority can refuse 
to grant a licence or its renewal. They 
must, however, be interpreted in the light 
of the considerations arising from Arti- 
cle 19(l)(g), read with Article 19(6) of 
the Constitution of India, as otherwise. 
Clause 3 which provides for the licensing 
of dealers would confer unguided discre- 
tion to the Collector in the matter of 
grant or refusal of licences and their re- 
newal. The grant of a licence or its re- 
newal imder the Order should be the 
normal rule as it is undoubtedly a re- 
straint on the freedom of trade which is 
guaranteed to any citizen under Article 19 
fl)(g) of the Constitution. We are, there- 
fore, of the view that Clause 3 of the 
Order does not confer an absolute discre- 
tion on the Collector to grant or revoke 
a licence just as he pleases. The power 
has to be exercised in a reasonable man- 
ner, keeping in view all the considera- 
tions that are relevant. 

^ A fortiori, the renewal of an existing 
licence of a dealer from year to year, 
provided the other conditions are fulfilled, 
has to be granted in the very nature of 
things, as without such renewal, he can- 
not deal in foodgrains at all. We under- 
stand that the petitioners’ firm M/s. 
Phoolchand Narendrakumar, has a sub- 
sfeting contract with the State Govern- 
ment of Madhya Pradesh for the supply 
of foodgrains to the Central Jail, Jabal- 
pur under the agreement dated 25th April 
1968 (Annexure H) till the expiry of the 
financial year 1968-69, and due to the re- 
fusal of the authorities to renew their 
Foodgrains Dealer’s Licence No. 30/65 for 
the year 1969, it has become impossible 
for them to perform their part of the 
contract. 
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7. The learned Government Advocate 
tried to support the impugned order on 
the basis that the State Government of 
Madhya Pradesh has by their Food 
Department Memo No. 5520/3077/XXX/68 
dated 27th July 1968, issued certain exe- 
cutive instructions for the guidance of all 
Collectors in the State of Madhya Pradesh 
in the matter of grant or refusal of food- 
grains dealers licences under the Order, 
and the instructions are against the grant 
of separate licences in favour of different 
firms where some of the partners are 
common, as the object in securing such 
separate licences may be actuated with 
a mala fide intention. We are not called 
upon him to pronounce in this case on 
the eSect of these instructions for a 
variety of reasons. In the first place, the 
refusal to renew the petitioners’ licence 
by the impugned order, does not rest on 
the ground that one of the two partner- 
ship firms was a fictitious one, or, that 
the Foodgrains Dealer’s Licence No. 30/65 
had been procured with any ulterior 
object. Secondly, the State Government 
of Madhya Pradesh have not filed any 
return supporting the impugned action 
of the Collector on the basis of the afore- 
said instructions. Thirdly, such execu- 
tive instructions cannot in the nature of 
things, be so framed or utilized in a man- 
ner as to override the provisions of the 
law. Their Lordships of the Supreme 
Court have stated in Mannalal Jain v. 
State of Assam, AIR 1962 SC 386, that 
such a method will destroy the very basis 
of the rule of law. In their Lordships’ 
words, "it would be the duty of the licens- 
ing_ authority to ignore all instructions 
which^ are not in consonance with the 
provisions of law by which it is to be 
guided.’’ 

8. Now, the provisions of Clause 7 of 
the Order by which the licensing autho- 
rity was to be guided nowhere provides 
that separate licences cannot be issued in 
the names of difierent firms where some 
of the partners are common. It reads: 

"The licensing authority may, after 
giving the dealer concerned an oppor- 
tunity of stating his case and for reasons 
to be recorded in writing, refuse to grant 
or renew a licence.’’ 

Thus, it is manifest that the impugned 
order suffers from a serious infirmity in 
so far as the refusal of renewal of the 
licence of the petitioners’ firm proceeds 
upon a ground which is whoUy extrane- 
ous to the requirements of Clause 7 of 
the Order, and is, therefore, liable to be 
struck down on that ground. It is true 
that Clause 7 does not indicate the nature 
of reasons on which the grant or refusal 
of a licence or its renewal may proceed. 
That provision must, however, be read in 
the context of the other provisions of the 
Order. Normally, when a holder of a 
licence contravenes any of the terms or 
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conditions of the licence, the licen^g 
authority may, "without prejudice to any 
other action that may be taken against 
him, cancel or suspend a licence by an 
order in writing under Clause 8. In this 
case it is not necessary, for us to cata- 
logue the different reasons on which the 
licensing authority may refuse to grant 
or renew a licence. Suffice it to say that 
the reasons for such grant or refusal must 
he such as would be in the interest of 
the general public. A licence to Poodgrain 
Dealers is issued with the object of pre- 
venting them from engaging in any nefa- 
rious trade or activities which would 
defeat any of the objects for which the 
Essential Commodities Act (Act. No. X of 
19551 had been enacted or the Madhya 
Pradesh Foodgrains Dealers’ Licensing 
Order, 1965 had been made. It must 
necessarily have nexus to the main object 
and purpose of the legislation, i.e.j con- 
trol of production, supply and distribu- 
tion of trade and commerce in certain 
commodities which are essential to the 
life of the community in general, 

9. The learned counsel for the peti- 
tioners rightly draws our attention to 
Clause 5(4) of the Order for his submis- 
sion that the scheme of the legislation 
envisages the grant of separate licences 
to a dealer for each place of his business. 
That provision reads: — 

"A separate licence shall be obtained 
by a dealer for each place of business”. 
By parity of reasoning, we would unhesi- 
tatingly hold that there is no justification 
for the attitude adopted by the State 
Government in this case, namely that 
separate licence cannot be granted in the 
names of different firms when some of -the 
partners are common. 

10. Apart from this, there is also 
another lacvma which entirely vitiates the 
impugned order. On a plain reading of 
Clause 7 ibid, it is manifest that the 
licensing authority has no power to refuse 
to grant or renew a licence, unless he has 
(i) given the dealer concerned 'an oppor- 
tunity of stating his case’; and (ii) record- 
ed his reasons in writing for his refusal 
to grant or renew a licence. These are 
the conditions precedent to the exercise 
of his jirrisdiction. There are dear aver- 
ments in the petition that the order in 
question was passed without giving any 
opportunity of hearing to the petitioners 
and that the impugned action is, there- 
fore, violative of the mandatory provi- 
sions contained in Clause 7 of the Order, 
besides being in breach of the rules of 
natural justice. These allegations have 
not been controverted. Neither the State 
Government nor the Collector, Jabalpur 
or the Food Officer have cared, to file any 
return or a counter-affidavit denying the 
facts alleged in the petition. It is now 
well settled that, while considering the 


question ot breach of the prindples of 
natural justice. Courts should not proceed 
as if there are any inflexible niles of 
natural justice of universal application. 
Rules of natural justice vary with the 
varying constitutions of statutory bodies 
and the rules prescribed by the legisla- 
ture imder which they have to act. 
See, New Prakash Transport Co. Ltd. v.' \ 
New Suwama Transport Co. Ltd., AIR>-^‘ 
1957 SC 232 and Bharat Barrel and Drum 
Idfg. Co. V. L. K. Bose, AIR 1967 SC 361. 

In the instant case, the language of Cl. 7 
of the Order, however, clearly enjoins 
that, in making an order of refusal of a 
grant of a licence or its renewal, the Col- 
lector is obliged to act quasi-judidally. 
That the matter does not rest on the 
subjective satisfaction of tiie Collector is 
clear from the consideration that Cl. 10 
provides for an appeal to the State Gov- 
ernment against such refusal of grant of 
a licence or its renewal. See, Sukhlal v. 
Collector, Satna, AIR 1969 Madh. Pra. 
176. 

11. The result is that the petition suc- 
ceeds and is allowed. The impugned order 
dated 13th December 1968 made by tlie 
Collector, Jabalpur, under Section 7 of 
the Madhya Pradesh Foodgrains Dealers 
Licensing Order, 1965 is quashed, and 
he is directed to renew the Foodgrains 
Licence No. 30/65 held by the petitioners’ 
firm for the year 1969 on the usual terms, 
as before. The respondents shall bear l- 
their own costs and pay those incurred 
by the petitioners, to whom, the security 
deposit shall be refunded, Heanng fee 
Rs. 100/-, if certified. 

Petition allowed. 


'AIR 1970 MADHYA PRADESH 74 
(V 57 C 18) 

FULL BENCH 

BISHAMBHAR DAYAL C. J„ SHTTi 
DAYAL AND A. P. SEN, JJ. 

Balkrishna Bihari Lai, Applicant V. 
Board of Revenue M. P. and others. 
Opposite Party. 

Misc. Civil Case No. 132 of 1955 
D/- 11-8-1969. 

(A) Stamp Duty — Stamp Act (1899), 

Ss. 38 (2), 36, 61 — Court admitting docu- 
ment m evidence — Admissibility of docu- 
ment cannot subsequently be challenged 
in the same suit on ground of its being not 
duly stamped — Only remedy open is 
under S. 61. 

An instrument can be sent to the Col- 
lector tmder S. 38 (2) only when it Is /- 
impounded under S. 33 but is not admit- 
ted in evidence on payment of penalty 
and/or duty with the aid of S. 35. S. 38(2) 
has no ap plication to a case where the 
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document has been admitted in evidence. 
Hence, when a document is sent to Col- 
lector after admitting it, the Collector 
acquires no jurisdiction. (Paras 12, 14) 

In a case where an instrument is ten- 
dered and the Civil Court just admits it 
in evidence, without its being questioned 
on the ground that it is not duly stamped, 

^ such vSidity cannot, by virtue of S. 38 
‘ be subsequently questioned at any stage 
of the same suit or proceeding on the 
groimd that it is not duly stamped. The 
only course then open is the one provided 
in S. 61 of the Act. Under that section, 
it is the Court, to which appeals lie from, 
or references are made by, the Court 
which admitted the instrument in evi- 
dence, which may, on its own motion or 
on the application of the Collector, take 
into consideration the order of the sub- 
ordinate Court admitting the instrument 
in evidence. And, if such (appeal or 
reference) Court is of the opinion that 
such instrument should not have been 
admitted in evidence without payment of 
duty and penalty under Section 35, or 
that higher duty and penalty should have 
been paid, such coiirt may order the 
instrument to be produced and may im- 
pound it when produced. Such Court 
shall then send the instrument, along 
with its declaration, to the Collector. 

(Para 11) 

(B) Stamp Duty — Stamp Act (1899), 
Ss. 29, 40 — Partition deed — • Stamp duty 
~ Recovery of — Collector can recover 
it from any of the executors of deed. 

S. 29 and S. 44, in effect, only regulate 
the liabilities as between the parties inter 
se. The Collector can proceed to recover 
the entire duty and penalty from any one 
or from all those parties in his discretion. 
This is because the liability to pay stamp 
duty as between the parties to an instru- 
ment on the one hand and the State on 
the other is joint and severaL The parties 
to an instrument between themselves 
may have the right to contribution. The 
Collector is not boimd to collect pro rata 
shares from all the parties. AIR 1956 Mad, 
454, Rel. on. (Para 15) 

(C) Stamp Duty — Stamp Act (1899), 
S. 2(15) — Partition deed — Construction 
of. 

In determining stamp duty, the sub- 
stance of the transaction as disclosed by 
whole of the instrument has to be looked 
to, and not merely the operative part of 
the instrument. The nature of the docu- 
ment can be determined only from the 
language it employs and the purpose 
which it is intended to serve. Although it 
is permissible to look behind the form and 
at the substance of the transaction, this 
can be done only by construing the instru- 
ment itself and not by taldng into consi- 
deration any coUaterad or other evidence 
de hors the instrument. Hence, where 


in a docurnent, there is not the slightest 
indication of any partition having taken 
place earlier and in fact in so many words 
it is recorded in it that by that document 
itself a partition was being effected, it is 
a deed of partition and not merely a 
record or acknowledgment of past fact. 
(1903) 5 Bom, L. R. 103, Rel. on. 

(Para 6) 

(D) Stamp Duty — Stamp Act (1899), 
S. 40 — Imposition of penalty under — 
Power of Collector as to, is ^cretionary. 

(Para 16) 
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R. S. Dabir, for Applicant; Ku. Rama 
Gupta, Govt. Advocate, for Opposite 
Party. 

SHlv DAYAL, J.: — This is a reference 
imder Section 57(1) (a) of the Stamp Act. 
The questions referred have arisen on 
the following facts. Balkrishna instituted 
a suit against Nimasingh in the Comt of 
the Civil Judge. Class I, Khargone, for 
the' recovery of Rs. 1057.50 on foot of 
four promissory notes executed by him 
on May 26, 1957, in favour of Bafiaishna 
Biharilal, a joint family firm. By amend- 
ment of the plaint, the plaintiff averred 
that in 1959 there was a partition between 
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him and his sons under ■which the amount 
to be recovered on those promissory notes 
was allotted -to him in his share. An issue 
was framed on July 16, 1962, whether 
the plaintiff alone had the right to sue. 
Balkrishna (plaintiff) was examined on 
July 2, 1963. He produced his Rokad B^ 
(cash book) for Samvat 2016 in which 
■there is an entry dated November 5, 1959, 
purporting to effect a partition and show- 
ing the shares allotted to the coparceners. 
Balkrishna proved this document and it 
was marked Ex. P-5. 

2. When Hiralal (P. W. 2) was in the 
■witness-box on the same day, and the 
document (Ex. P-5) . was put to him, an 
objection was raised by the counsel for 
the defendant that it was a deed of parti- 
tion and, as it did not bear the prescribed 
stamp, it was not admissible in evidence. 
There is a "note” saying that the docu- 
ment (Ex. Pr5) has not been admitted in 
e^vidence and the objection was raised at 
the appropriate stage. It is not known 
whether this "note” was the defendant's 
contention or the Court’s observation. 
After hearing both the parties, the learn- 
ed trial Judge held that this document is 
a deed of partition and it reqmres stamp 
duty. The plaintiff’s counsel then sought 
15 days’ time to get the document validat- 
ed by the Collector on payment of such 
duty or penalty as would be demanded 
from him. The trial Court accepted the 
plaintiff’s request and gave him time, 

3. Then the learned Ci^vU Judge him- 
self ■wrote a letter to the Collector of 
Khargone (No. 3743 dated July 5, 1963) 
■with which he sent the document (Ex. P- 
5) "with his remark that it effected a 
partition of the property worth about 
rupees one and a half lacs; that the plain- 
tiff’s share was Rs. 27,000/-; that it re- 
quired stamp duty; and that a penalty 
was also liable to be imposed. He said in 
his letter that this was his opinion. In 
conclusion he said that the document 
(Ex. P-5) was being sent to him (Collec- 
■tor) for taking proceedings for its valida- 
tion ■with the request ■that it be returned 
after the needful was done. 

4. The Collector, purporting to exer- 
cise his powers under Section 40fl)(b) of 
the Stamp Act, passed an order directing 
the petitioner to pay Rs. 1,350/- as stamp 
duty and Rs. 13,500/-. as penalty for vali- 
dating the document,’ Aggrieved by this 
order, Balkrishna filed a revision before 
the Board of Revenue, which was dis- 
missed. The plaintifi then moved this 
Court by a petition in Balloishna v. The 
Board of Revenue, M. P. Misc. Petn. No. 
318 of 1964, D/- 16-9-1964 (M. P.). under 
Article 226 of the Constitution. A Dm- 
sion Bench of this Court (Dixit, C. J. and 
Pandey, J.) held that in its riew import- 
ant questions of law arose and the Board 
had unreasonably declined to make a 


reference under Section 57(1) of the 
Stamp Act. The order of the Board of 
Revenue was quashed and it was directed 
to state the case and to refer to this Court 
the foUo^wing questions ■with its opinion 
thereon: — 

"(i) ’WHiether, after ‘ admitting ExMbit 
P-5 in e^vidence, the Ci^vil Judge was com- 
petent to send it to the Collector under 
Section 38(2) of the Stamp Act? 

(ii) Whether the Collector, who had not 
received Ex. P-5 under the pro-visions of 
Section 61 of the Stamp Act, had juris- 
diction to pass the order dated 25th March, 
1964? 

(iii) Whether the plea that Ex. P-5 is 
merely a record or acknowledgment of a 
past fact can be sho^wn by evidence 
aliimde? 

(iv) Whether, on the facts and in the 
circumstances of the case. Ex. P-5 is an 
instrument of partition -within the mean- 
ing of Section 2(15) of the Stamp Act? 

(v) Whether, in the case of an instru- 
ment of partition, the. entire stamp duty 
and penalty can be recovered from any 
one of the executors or whether only the 
pro rata share of the amounts can be 
recovered from each executant? 

(■ri) Whether the quantum of penalty 
le-viable in a given case is entirely a mat- 
ter of the Collector’s discretion?” 
Accordingly, this reference was made. 

5. We propose to answer the fourth 
question first. In the entry. Ex. P-5, tlie 
names of the coparceners are stated. They 
are Balkrishna and his five sons. It is 
stated that they carry on business in the 
name and style of "Balkrishna Biharilal”B 
that besides the joint family business, the 
joint family is possessed of moveable and 
immoveable properties; tha-t all the co- 
parceners have equal shares; that they 
are desirous of effecting a partition, 
which -will also be beneficial to Ramakant 
a minor' coparcener, and that according 
to their books of account, the total assets 
amount to Rs. 1,77,655/15/3, Then the 
shaires allotted are described. In conclu- 
sion it is stated that by these entries they 
have effected a partial partition of the 
family assets; that the remaining pro- 
perty would continue to be joint; and 
that they have effected this partition of 
their free -will and accord and have affix- 
ed their signatures in token thereof: 

"Uparokta jama kharch dwara hamane 
hamari abhishta batware ki ichcha ko 
murtroop pradan kar diya hai. Ewam 
pariwarik poonji ka- anshilc batwara kar 
diya hai. Shesh sampati bha-vdshya men 
-vibhajan hone talc purwawat sammilit Iff 
rahegi. Yah batwara hamane apani su- 
ichcha se Mya hai. Isld s-wikruti ewam 
pushti apane hastakshar dwara niche 
mu jab kar dete hai” 

The contents of the document (Ex. P-5) 
leave no manner of doubt that it is an 
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Snstrujnent of partition within the mean- 
ing of Section 2(15) of the Stamp Act. 

6. Shri Dabir’s contention was that a 
partition had already taken place a few 
days earlier, that is, on October 31, 1959, 
and that the document (Ex. P-5) was 
merely a record or acknowledgment of 
a past fact. Ihis argument is wholly un- 
tenable, having regard to the language of 
the document. There is not the slightest 
indication of any partition having taken 
place earlier. In fact, in so many words 
it is recorded in it that by this document 
itself a . partition was being effected. 

7. The following piinciples govern the 
application of the Stamp Act to instru- 
ments: — 

(i) The first is that duty is payable on 
the instrument and not on the transaction, 
^e leading case on this point is Com- 
missioner of Inland Revenue v. Angus 
(1889) 25 Q.B.D. 579 at p. 589. In that 
case, Esher, M. R., observed thus: — 

“The first thing to be noticed is, that 
the thing which is made liable to the 

duty is an 'instrument’ It is not 

the transaction of purchase and sale 
which is struck at; it is the instrument 
whereby the purchase and sale are effect- 
ed which is struck at.” 

It is not open to the revenue to say that 
the instrument should be deemed to be 
that which it is not on the record and 
that the object of the transaction was to 
achieve a purpose not disclosed In the 
instrument. 

(ii) The second rule is that the Court 
is not (sic) by the apparent tenor of the 
instrument: it is the real nature of the 
transaction which will determine the stamp 
duty. See, for instance. Mortgage Insur- 
ance Corporation v. Commissioner of 
Irdand Revenue, (1888) 21 Q.B.D. 352? 
Inland Revenue v. James John Oliver, 
(1909) A.C. 427 and Deddington Steam- 
ship Company, Ltd. v. Commissioners of 
Inland Revenue (1911) 2 K.B. 1001. But 
the true meaning of this rule is really 
this that the recitals in the instrument 
should not be lost sight of merely be- 
cause the parties gave a particular 
description of its nature. But the rule 
does not go beyond this. Here may be 
recalled the weighty observations of Lord 
Cairns, who said many years ago in 
Partington v. The Attorney-General 
(1869) 4 H. L. 100 at p. 122:— 

"As I understand the principle of all 
fiscal legislation, it is this: If the person 
sought to be taxed comes within the 
letter of the law he must be taxed, how- 
V ever great the hardship may appear to 
' the judicial mind to be. On the other 
hand, if the Crown, seeking to recover 
the tax, cannot bring the subject within 
the letter of the law, the subject is free, 
however apparently within the spirit of 
the law the case might otherwise appear 
to be,” 
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It was observed in Bank of Chettinad v. 
I. T, Commissioner AIR 1940 P.C. 183:— 

"Their Lordships think it necessary 
once more to protest against the sugges- 
tion that in revenue cases 'the substance 
of the matter’ may be regarded as dis- 
tinguished from the strict legal position.” 
Their Lordships then referred to Inland 
Revenue Commissioners v. Duke of West- 
minster, 1936 A.C. 1. See also Board of 
Revenue v. Narsimhan, AIR 1961 Mad. 
504 (FB). 

(iii) The third rule Is that the Court 
must look at the document itself as it 
stands and it is not permissible to show, 
by evidence, any collateral circumstances. 
The nature of the document can be deter- 
mined only from the language it employs 
and the purpose which it is intended to 
serve. Although it is permissible to look 
behind the form and at the substance of 
the transaction, this can be done only by 
construing the instrument itself and not 
by taking into consideration any collate- 
ral or other ewdence de hors the instru- 
ment. In Chandrakant v. Kartickcharam, 
(1903) 5 Bom, L, R. 103, Peacock, C. J., 
said: — 

"It appears to me that In applying the 
stamp law the stamp must be paid upon 
what is stated in the instrument and can- 
not depend upon collateral evidence ” 

Thus, the question must be decided 
essentially with reference to the contents 
of the instrument and to the intention of 
the parties which is gathered from the 
contents. 

(iv) The fourth rule is that in deter- 
mining stamp duty, the substance of the 
transaction as disclosed by whole of the 
instnunent has to be looked to, and not 
merely the operative part of the instru- 
ment. 

(v) The fifth rule is that stamp duty is 
payable on_ an instrument according to its 
tenor and it does not matter that it can- 
not be given effect to for some indepen- 
dent cause. 

(vi) The sixth rule is that there can be 
no objection to a device effectuating a 
transaction in a manner that lower rate 
of duty is attracted. See, for instance, 
littlewoods Mail Order Stores Ltd. v- 
Inland Revenue Commissioners, (1961) 1 
Ch. 210. 

8. The answer to the third question Es 
fo be found in the third and fourth rules 
enunciated in the foregoing paragraph. 

9. We shall now advert to the first 
question. Having perused the record of 
the civil suit and the proceedings of the 
Court recorded in the order sheet, we 
have no doubt that the document was 
admitted in evidence. When Balkrishna 
was examined and cross-examined as 
P.W. 1, no objection was taken, either by 
the defendant or by the Court. Exhibit 
number was put on the document over 
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the signature of the Presiding Officer of 
the Coiurt. Objection was taken, for the 
first time, when Hiralal (P.W. 2) was 
being examined and the document was 
put to him in examination-in-chief. But, 
by virtue of Section 36 of the Stamp Act, 
admission of an instrument cannot be 
called in question on the ground that the 
instrument was not duly stamped. 

10. It was an argument that there was 
no conscious admission of the document 
by the Court. It was mechanically pro- 
duced when Balkrishna was in the wit- 
ness-box and it was mechanically marked 
as an exhibit. The learned Judge of trial 
Court also wrote a remark to that effect 
when objection was taken to the admissi- 
bility of the document during the course 
of recording of Hiralal’s evidence. But 
the law is quite dear on the point. When 
a dociiment is tendered in evidence and 
before it is marked as exhibit in a case, 
the trial Court has to judicially deter- 
mine whether it is properly stamped or 
not. Once it has been marked as exhibit 
in a case and has been used by the parties 
in examination-in-chief or cross-exa- 
mination of a witness. Section 36 steps in. 
See Javer Chand v. Pukhraj Surana, AIR 
1961 SC 1655. 

11. The scheme of the Act Is abun- 
dantly clear. 

(i) Once an instrument chargeable with 
duty is tendered in a dvil coxirt, it shall 
impound it, if, after examining it, the 
Court is of the opinion that it is not dxdy 
stamped: Section 33 of the Act. The 
Court has, however, power under Sec- 
tion 35 of the Act to admit it (barring 
certain instruments) in evidence on pay- 
ment of duty with which the instrument 
is chargeable, or the amount required to 
make up the defidency, together with a 
penalty, limits of which are prescribed in 
the section. There is no third course open 
to the Court, once it finds that an instru- 
ment tendered in evidence is not duly 
stamped. The next step, which the Court 
has then to take, is provided in Section 38. 
If the Court has admitted in evidence an 
instrument upon payment of penalty 
and/or duty, it shall send to the Collector 
an authentic copy of such instrument to- 
gether with a certificate stating 'tiie 
amount of duty and penalty levied in 
respect of that instrument, and shall send 
such amormt to - the " Collector. . This is 
provided in sub-section (1) of Section 38. 

(ii) Then sub-section (2) of Section 38 
enacts thus;-^ 

"In every other case, the person so 
impounding an instrument sh^ send it 
in original to the Collector.” 

This sub-section, therefore, clearly refers 
,to a case where an instrument has been 
impounded under Section 33 of the Act 
but has not been admitted in evidence on 
payment of penalty and/or duty. The 


Collector has then to follow the proce- 
dure as specified in Sections 39 and 40 of 
the Act, according as the instrument is 
sent to him by the Civil Court under sub- 
section (1) or sub-section (2) respectively 
of Section 38, 

(iii) But when the Civil Court is of the 
opinion that an instrmnent is duly stamp- 
ed, it does not impotmd it under Sec, 33 
of the Act but adrnits it in evidence. ^ 

(iv) In a case where an instrument is 
tendered and the Civil Court just admits 
it in evidence, without its being question- 
ed on the ground that it is not duly 
stamped, such validity cannot, by virtue 
of Section 36 of the Act, be subsequently 
questioned at any stage of the same suit 
or proceeding on the ground that it is not 
duly stamped. The oiily course then open 
is the one provided in Section 61 of the 
Act. Under that section, it is the Court, 
to which appeals lie from, or references 
are made by, the Court which admitted 
the instrument in evidence, which may, 
on its own motion or on the application 
of the Collector, take into consideration 
the order of the subordinate Court ad- 
mitting the instrument in evidence. And, 
if such (appeal or reference) Court is of 
the opinion that such instrument should 
not have been admitted in evidence With- 
out payment of duty and penalty imder 
Section 35, or that higher duty and 
penalty should have been paid, such Court 
may order the instrument to be produced 
and may impoxmd it when produced. / 
Such Court shall then send the instru- 
ment, along with its declaration, to the 
Collector. 

12. On the above analysis, it is abun- 
dantly dear that an instrument can be 
sent to the Collector imder Section 38(2) 
of the Stamp Act only when it is im- 
pounded under Section 33, but is not ad- 
mitted in evidence on payment of penalty 
and/or duty with the .aid of Section 35. 
Section 38(2) has no application to a case 
where the document has been admitted 
in evidence. 

- 13. The second question referred to 
us relates to the vires of the order passed 
by the Collector on March 25, 1964. The 
opening paragraph of the order makes it 
abimdantly clear that the order was pass- 
ed on a misconception of the situation 
which existed in the eye of law. He 
says: — 

"This case emanates out of a reference 
by the Civil Judge First Class, Khargone, 
who has impmmded the document said 
to be a deed of partition. The Civil Judge 
impounded this document which was pro- 
duced before him in Civil Suit No. 11 of )' 
1960 (M. P.), Balkrishna v. Nemasingh on 
behalf of one of the co-sharers of the said 
property. The Civil Judge has observed 
tiiat this document has not been properly 
stamped and therefore action under the 
Indian Stamp Act for recovery of stamp 
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duty with penalty as prowded under the 
Stamp Act be taken. 

A notice was given to the non-applicant 
to show cause why the proper stamp duty 
and penalty may not he recovered from 
him.” 

He then says that after hearing the 
parties and for the reasons stated by him, 
he reached the conclusion that the instru- 
ment was chargeable imder Article 45 of 
the Stamp Act. He directed a duty of 
Rs,' 1350/- and penalty of Rs. 13500/-, 
total Rs. 14850/- to be paid for validating 
the instrument. 

14. It is clear from the order of the 
Collector, dated March 25, 1964, that he 
had not received the^ instrument under 
the provisions of Section 61 of the Stamp 
Act, From what we have said in answer 
to the first question referred to us, it fol- 
lows that the second question must be 
answered in the negative. 

15. Adverting to the fifth question. 
Section 29 of the Stamp Act enacts that, 
in the absence of an agreement to the 
contrary, the expense of providing the 
proper stamp in the case of an instru- 
ment of partition, shall be borne by the 
parties thereto in proportion to their 
respective shares in the whole prope^ 
partitioned. Accordingly, all the parties 
to Ex. P-5, in proportion to their respec- 
tive shares, had to bear the stamp duty. 
But this section and Section 44, in efiect, 
only regulate the liabilities as between 
the parties inter se. The Collector can 
proceed to recover the entire duty and 
penalty from any one or from all those 
parties in his discretion. This is because 
the liability to pay stamp duty as between 
the parties to an instrument on the one 
hand and the State on the other is joint 
and several. The parties to an instrument 
between themselves may have the right 
to contribution. The Collector is not 
boimd to collect pro rata shares from all 
the parties. This was also the view taken 
in Subramanian v. Revenue Divisional 
lOfficer. AIR 1956 Mad, 454. 

16. Turning now to the sixth question, 
the powers of the Collector under Sec- 
tion 40 of the Stamp Act are discretionary 
in respect of imposition of penalty. There 
are no provisions in the Stamp Act to 
guide his discretion. That being so, the 
general principle of law, that discretion 
must be exercised according to reason 
and justification, must be followed. 

17. On the above discussion, we an- 
swer questions Nos. 1 and 2 in the nega- 
tive, and questions Nos. 4 and 6 in the 
affirmative. We answer the first part of 
question No. 5 in the affirmative and the 
second part in the negative. Our answer 
to question No. 3 is as follows. The Court 
must look at the document itself as it 
stands^ and it is not permissible to show 
by evidence any collateral circumstances. 


The natime of the docimaent can be deter- 
mined only from the language it employs 
and the purpose which it is intended to 
serve. The substance of the transaction as 
disclosed by whole of the instrument has 
to be looked to and not merely the opera- 
tive part of the instrument. 

The case shall now go back to the 
Board of Revenue, along with the entire 
record received from it. No order for 
costs. 

Order accordingly. 
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Nathuram Arjun, Appellant v. Siya- 
sharan Harprasad, Respondent. 

Letters Patent Appeal No. 8 of 1964, 
D/- 28-11-1968, against Order of K. L. 
Pandey, J. in Civil Second Appeal No. 146 
of 1964, D/- 30-10-1964. 

(A) M. P. Land Revenue Code (1959), 

Ss. 131 and 257 — Scope of S. 131 (1) — 
Provisions deal with a right of limited 
nature and for limited purpose namely 
private right of way of cultivator through 
the field of another for access to his field 
— Dispute imder the section is to he 
decided on the basis of convenience of 
the parties and not on the basis of perfec- 
tion of right by prescription — Decision 
of revenue authorities imder this section 
is exclusive and suit to enforce the com- 
mon law right i.e., under Easements Act, 
does not lie. Am 1966 S.C. 1089 & Am 
1965 S.C. 1942 & Am 1966 S.C. 1738, Bel. 
on. (Paras 6, 7 and 12) 

(B) M. P. Land Revenue Code (1959), 
S. 131 (1) and (2) — Words "any person” 
in sub-section (2) are wide enough to in- 
clude plaintifis as well as defendants in 
proceedings imder sub-section (1). It is 
not necessary that only such person who 
has moved the tahsildar under sub-sec- 
tion (1) can institute a civil suit for estab- 
lishing his right of easement — Sub-sec- 
tion (2), however, does not enable a per- 
son to bring civil suit to establish his 
right provided for in sub-section (1) — > 
Civil Second Appeal No. 146 of 1964, 
dated 30-10-1964 (M. P.) Paurtly Reversed. 

(Paras 8, 9 and 13) 

Cases Referred: Chronological Paros 
(1966) AIR 1966 SC 1089 (V 53)== 

1966-2 SCR 229, K. S. Venkata- 
raman & Co. (P.) Ltd. v. State 

(1966) AIR 1966 SC 1738 (V 53)= 

1966-1 SCR 153, State of Kerala 
V. N. Ramaswami Iyer & Sons 12 

(1965) AIR 1965 SC 1942 (V 52)= 

1963-1 SCR 64, Kamala Mills Ltd. 

V. State of Bombay 12 
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M. L. Gupta, for Appellant; G. P. 
Patankar, for Respondent. 

JUDGMENT: — This is a Letters Pa- 
tent Appeal from the Judgment of Mr. 
Justice Pandey. 

2. Nathuram has a field, Khasra No. 
490, at village Mohana in Datia District, 
Siyasharan’s field. Klhasra No. 489, is ad- 
jacent to it. Siyasharan made an appli- 
cation before the Tehsildar on the al- 
legation that Nathuram by constructing a 
Bandhiya blocked his way which he had 
been using for long. This application was 
decided by the Tehsildar in favour of 
Siyasharan. The Tehsildar directed Nathu- 
ram to remove the obstruction and clear 
the way within 10 days. Nathuram ap- 
pealed but did not succeed. Eventually, 
he filed a suit in the Civil Court for decla- 
ration that he is entitled to maintain the 
Bandhiya and for a declaration that the 
orders of the Tehsildar and the Revenue 
Commissioner are inoperative and in- 
effective. Siyasharan challenged the 
maintainability of the suit in the Civil 
Court and urged that it was barred. TMs 
objection found favour with the trial 
Court, the first appellate Court, and also 
the learned Single Judge in second ap- 
peal. However, the learned Single Judge 
certified the case fit for Letters Patent 
Appeal. Nathuram has preferred this 
appeal 

3. Siyasharan’s application before the 
Tehsildar was rmder Section 131 of the 
Madhya Pradesh Land Revenue Code 
1959, (hereinafter referred to as "the 
Code”). That section runs thus; — 

"Section 131 — Rights of way and 
other private easements: — 

(1) In the event of a dispute ariring as 
to the route by which a cultivator shall 
have access to his fields or to the waste 
or pasture lands of the village, otherwise 
than by the recognised roads, paths or 
common land, including those roads and 
paths recorded in the village Wajib-ul- 
Arz prepared under Section 242 or as to 
the source from or course by which he 
may avail himself of water, a Tehsildar 
may, after local enquiry, decide the mat- 
ter with reference to the previous custom 
in each case and with due regard to the 
convenience of all the parties concerned; 

(2) No order passed under this section 
shall debar any person from establishing 
such rights of easement as he may claim 
by a civU suit.” 

Then Section 257 of the same Code pro- 
vides exclusion of the jurisdiction of ciril 
court in these words: — 

"Except as otiierwise provided in this 
Code, or in any other enactment for the 
time being in force, no Civil Court shall 
entertain any suit instituted or a'pplica- 
tion made to obtain a decision or order 
on any matter which the State Govern- 
ment, the Board or any Revenue Officer, 
is by this Code, empowered to determine, 
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dedde or dispose of, and In particular 
and without prejudice to the generality 
of this provision, no Civil Court shall 
exercise jurisdiction , over any of the 
following matters:— > 



(c) etc. etc." 

In the clauses that follow under the main \ 
part of Section 257, Section 131 does not 
find a place. 

4. It is urged for the appellant that 
this suit was maintainable under sub- 
section (2) of Section 131 of the Code. 
Alternatively, it is urged that apart from 
that provision the plaintiff (Nathuram) 
can enforce his common law right in the 
Cfivil Court. , 

5. As we read Section 131(1) it Is clear 
to us that the Tehsildar has jurisdiction 
under this section in cases of disputes 
relating to 'route’ by which a cultivator 
shall have access to his field or to the 
waste or pasture land of the village; and 
(ii) to the source from or ceruse by which 
he may avail himself of water”. This 
Section applies to private rights in con- 
tradistinction to public rights, Le., by the 
recognised roads, paths and common land 
including those recorded in the wUage 
Wajib-rd-Arz, So far as the right of way 
is concerned, this section is confined to 
the private right of way of an individual 
cultivator through the field of another 
for the purpose of having access to his ^ 
field, or to the waste or pasture land of 
the village. Secondly, it is conspicuous 
from the scope of enquiry provided in 
the section that the matter is to be decid- 
ed with reference to previous custom and 
with due regard to the convenience of the 
parties concerned. Thus although the 
heading of the Section is "Rights of way 
and other private easements,” the section 
does not spealr of rights of easement as 
are enforceable imder the general law 
i.e„ the Easements Act. Under the general 
law, to establish a right of easement 
under Section 15 of the Act, for instance, 

it has to be proved inter alia that the 
right has been exerdsed for 20 years as 
of right and without interruption. But 
under Section 131 of the Code the Tehsil- 
dar is not to enter into an. enquiry 
whether the plaintiff’s right has been 
perfected by prescription. He has merely 
to dedde the dispute with reference to 
the previous custom and he has to have 
regard to the convenience of the parties 
concerned. When a dispute is to be decid- 
ed on the basis of convenience it is an 
unperfected right. 

6. From the above discussion It will >* 
be seen that, irrespective of the fact that 
the plaintiff has a perfected right of way 
under the Easements Act or not, he is 
entitled to approach the Tehsildar under 
Section 131 of the Code for a dedsion in 
his favour on the basis of custom and 
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of the paxtoership in Malaya; (2) it does not 
deal with any specific immoveable property 
and allot it to one or the other of the 
parties and (3) the Indian Registration Act 
of 1908, and in particular S. 17 (1) (b) would 
apply only to India and cannot apply 
to immoveable properties situate in Malaya.- 


21. It wiU -be convenient to take up rea- 
sons (1) and (2) together. In Bageshwari 
Charan Singh v. Jagamath Kuaii, ILR . 11 
Pat 272 = 59 Ind App 130 = AIR 1932 PC 
55, their Lordships of the Privy Council ap- 
proved the view of West, J. in an early 
Bombay case that the word “declare” oc- 
curring in Section 17 (1) (b) wiU apply only 
to those instruments which bring about a 
definite change of legal relation to the pro- 
perty by an expression of will embodied in 
the document referred to and will not apply 
where it merely recites the pre-existing facts. 
In the case before , West, J. in Sakharam 
Krishnaji v. Madan Krishnaji, (1880) ILR 5 
Bom 232, the document in question acknow- 
ledged the pre-existing title of the eldest bro- 
ther of M of the executants to the sites on 
which the brother M was putting up houses. 
West J. in holding that it did not require re- 
gistration observed — 


Here, however, the document is not it- 
seh one which declares a right in immove- 
^ble property, in the sense probably intend- 
ed by Section 17. There ‘declare’ is placed 
along with ‘create’, ‘assign’, ‘limit’, or ‘ex- 
tinguish’ a ‘riglit’ ‘title or interest’ and these 
words imply a definite change of legal rela- 
tion to the property by an expression of 
will embodied in the document referred to. 
I think this is equally the case with the 
word ‘declare’. It implies a declaration of 
^ statement of fact, and thus 

a deed of partition, which causes a change 
or legal relation to the property divided 
amongst all tire parties to it, is a declara- 
aon_ in the intended sense; but a letter con- 
taining an admission, direct or inferential, 
^ ^partition once took place, does not 
declare’ a right within the meaning of the 
section.’ 

Their Lordships of the Privy Council ob- 
served — 

Though the word ‘declare’ might be given 
a wader meaning, they are satisfied that the 
wew originally taken by West, J., is right, 
rne distinction is between a mere recital of 
o Ifu*' something which in itself creates 
ntle.The distinction has been acted on in 
c^es connected with mortgages by deposit 
o doemnents of title .... In the present case, 
0 sratement in' the petition or the respon- 
dent did not create any right in the Tlidcur. 
merely acknowledged as a fact that such 
bis. There was therefore no neces- 
sity for registration”. 


pie above decision was followed with ai 
proval by their Lordships of the Supreir 

-“Tatu larn'l = I960 SCJ 41 
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:s= (AIR 1966 SC 1300) already referred to, 
where the document was constnied as mere- 
ly relating to a fact which had talcen place 
earlier. It wiU be seen that in the present 
case there was no dispute at the time of 
the compromise in O. S. 33 of 1948 about 
the shares of the parties. Clause 4 there 
merely recited what was common ground 
between the parties, and did not bring, about 
any change in the legal relation of the part- 
ies with respect to the properties. 

22. Secondly Ex. A.5 did not allot any 
specific item of immoveable property to any 
of the parties. It does not even say that 
the properties have necessarily to be divid- 
ed in specie in the respective shares. It 
contemplated that the properties might have 
to be sold and accounts finalised which is 
the normal mode of working out the rights 
of partners, as pointed out in 1966-2 SCJ 
490 = (AIR 1966 SC 1300) already refer- 
red to. According to Ex. A.5, even if it 
should become necessary to divide the pro- 
perties in specie, that had to be done by 
an instrument which has to come into exist- 
ence later when the accounts were finally 
settled. It did not therefore create or de- 
clare any interest in any particular item of 
properly in any of the parties. 

23. Thirdly, it is clear that the Indian 
Registration Act of 1908, cannot apply to 
immoveable properties in Malaya. Sec- 
tion 1 (2) of tlie Act says that the Act ex- 
tends to the whole of India except the State 
of Jammu and Kashmir, and it is provided 
that the State Government may exclude any 
districts or tracts of country from its opera- 
tion. The Act therefore does not purport to 
apply to any immoveable properties outside 
India. The Scheme of the Act also con- 
firms this. Sec. 17 says that the documents 
specified therein shall be registered if the 
property to which they relate is situate in 
a district in which, and if they have been 
executed on or after the date on which, the 
Registration Acts of 1864, 1866, 1871, 1877 
or 1908 came or comes into force. Section 5 
of the Act says that for the puiposes of the 
Act the State Government shall form dis- 
tricts and sub-districts. Sections 28 to 31 
contain important provisions about the place 
of registration. In the case of documents 
relating to immoveable properties, they shall 
normally be presented for registration in the 
oflSce of the Sub-Registrar within whose sub- 
district the whole or some portion of the 
property to which such document relates, is 
situate. Sections 64 and 65 contemplate that 
the Sub-Re^strar, on receiving a document 
relating to immoveable property, shall send 
copies of the registered deed to every other 
Sub-Registrar in whose jurisdiction any part 
of such property may lie. The idea is ob- 
viously to malce the registration complete to 
anybody who wants to inspect the title. 
These provisions are reinforced by Sec. 49 
which says that no document required by 
Sec, 17 or by any provision of the Transfer 
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of Property Act 1882, to be registered, shall 
affect any immoveable property comprised 
therein, etc. These provisions parfcularly 
tlie provisions about the place of registration, 
are totally inappropriate in the case of a 
document like Ex. A.5 dealing with im- 
moveable properties in Malaya. The Indian 
Registration Act of 1908 does not and can- 
not prescribe in which place such documents 
can oe registered. The importance of the 
place of registration can be recognised from 
the fact that if no part of the properties 
lies in the jurisdiction of the Sub-Registrar 
to whom the document is presented, the 
document cannot be registered by that Sub- 
Registrar and, if for the purpose of securing 
registration some property is fictitiously men- 
tioned, the registration wiU be void. This 
has been held by the Privy Council in 
Harendralal Roy v. Haridasi Debi, ILR 41 
Cal 972 = 41 Ind App 110 = (AIR 1914 
PC 67). See commentary in Mullah’s Re- 
gistration Act under Section 28. In short, 
flie object of the legislation is only to pro- 
vide for compulsory registration in respect 
of immoveable property in India so that the 
title may be clear, and it is no concern of 
the Indian Legislature to legislate with res- 
pect to the title to immoveable properties 
in Malaya. 

24. This position is also settled in Pri- 
vate International Law. In 36 Halsbury, 
page 430, the law is stated thus — 

“Statutes relating to land are presumed 
to have been intended to bind aU land with- 
in the territory to which they extend, but 
not land situated elsewhere”. 

As authority for the latter position it has 
quoted the decision of the House of Lords 
in British South Africa Co. y. Companhia 
de Mocambique, 1893 AC 602 HL. There 
a suit was brought in England by the plain- 
tiff to recover .damages for a trespass said 
to have been committed by the defendant 
company to the plaintiffs mines situate in 
South Africa. The. reliefs of declaration of 
title and injimction which had been origi- 
nally prayed for were given up. The House 
of .Lords held that the question of title to 
properties situate in South Africa was in- 
volved and that the English Court could 
not try such a suit. Their Lordships quote 
Story’s Conflict of Laws. Story himselfl 
quotes tibe following language of Vattel ; 

‘Tn such a case, as property , of this land 
is to be held according to- the laws of the 
country where it is situated, and as the right 
of granting it is vested in the ruler of me 
country, controversies relating to such pro- 
perty can only be decided in the state in 
which it depends”. 

We have seen that this is also what has 
been stated in 7 Halsbu^ at pages 30, 31, 
etc. 

The same position is reiterated in the 
other leading taxt books: Craies on Statute 
law; Maxwell; Dicey’s Conflict of laws; and 
Cheshire’s Private International law. Thus 


in Craies on Statute law. Chapter XVII, 
page 448, 6th Edn., it is stated — 

”All the authorities in England and the 
United States recognise in its fullest import 
the principle that real estate or immoveable 
property is exclusively subject to the laws 
of the Government wi thin whose territoij- it 
is situate. It is subject to the lex situs”. 
Similarly in Maxwell, ia Chapter VI it is (l 
stated — ^ 

“Another general presumption is that the 
legislature does not intend to exceed its 
jurisdiction. Primarily legislation of a 
country is territorial”, (see pages 138 etc.) 
The same position is stated in Dicey's Con- 
flict of Laws, in several places; for mstance, 
(7th Edn.), Introduction page 4, Rule 18, 
(pages 147 to 152), Rule 85, (page 512 etc.). 

In Cheshire, 7th Edn., the law is to be 
found in pages 503 to 505, among other 
pages. 

It is Tmnecessary to refer, to the other 
Enghsh decisions. Turning to the decisions 
in India, there seem to be only a few. In 
Venkatapayya v. Venkataranga Rao, ILR 43 
Mad 288 = (AIR 1920 Mad 763), the 
plaintiffs sued for the recovery of the 
zamindari of Munagala situated in Krishna 
District, from the 2nd defendant who w^ 
in possession claiming to be the duly 
adopted son of the daughter of the late 
zamindar who represented the eldest branch, 
marked A in the genealogical tree. On the 
question of adoption it was foimd by the \ 
learned District Judge who tried the suit 
that there was a written authority to adopt 
given to the widow of ihe late zamindar. 
The late Zamindar and his widow were 
domiciled in the then Nizam’s dominions. 
The law of Hyderabad did not require^ regis- 
tration of the autliority to adopt, but it was 
contended on behalf of the plaintiff's that 
nevertheless it had to be registered under 
Section 17 (b) of the Indian Registration Aci^ 
1908, because claim was made to immove- 
able property in Kiishna District in British 
India on the basis of that written authority 
to adopt. The learned District Judge foxmd 
that the authority to adopt was registered 
in British India within 4 months of its being 
brought into British India, under the provi- 
sions of Section 26 of the Registration Act. 

The learned District Judge decreed the suit 
The plaintiffs preferred the appeal. It was 
heard by WaUis, C. J., and Sadasiva Aiyar, J. 
Wallis, C. J., held that the authority to 
adopt in that case did not require registra- 
tion tmder the Indim Registration Act 
He observed — 

“The first question which arises is, 
whether the provisions of Section 17 of the 
Indian Registration Act, which requir^ y ^ 
authorities to adopt not contained in a will } - 
to be registered has any application to an 
authority to adopt given in Hyderabad, out- 
side British India, Iw a subject of that State 
domiciled there. If not, such an autliorify 
is not a 'document required by Section 17 
to be registered” within the meaning of 
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Section 49 of the Act, and is not affected by 
the provisions of that section. Now &e 
limits of le^ktive authority are territorial, 
and the Inman Legislature in particular h^ 
autbority to legislate only for^ British India 
and British subjects in Native States. 
Prima facie, therefore, its enactments are 
not to be construed to apply to acts done 
outside British India even by British, 
subjects”. 

At page. 302 he observed-— 

“That Section 17 (3) is a provision affect- 
ing status. The Indian Le^lature has no 
authority to legislate as to the status of the 
subjects of Native States domiciled in such 
States and this provision cannot in my 
opinion on the well established rules of con- 
struction be read as extending to an autho- 
rity to adopt conferred in Hyderabad by a 
suoject of that State domiciled there, whose 
only connection with British India was that 
his svife owned property there. Questions of 
validity of adoptions made outside British 
India by persons who are not British sub- 
jects may arise in our Courts, not only in 
connection with claims to succeed to im- 
moveable properties situate in British India, 
but also in other ^vays too numerous to men^ 
tion, and it would in my opinion be altoge- 
ther opposed to the accepted canons of con- 
struction to attribute to the Indian Legisla- 
ture when it inserted in the Registration Act 
what is now Section 17 (3), an intention to 
interfere- in any way with the question of 
such adoptions whicn is a matter outside its 
competence. For these reasons, I am of 
opinion that the provisions of tire Indian 
Registration Act did not apply to the autho- 
rity to adopt the second defendant; and that 
it is uimecessary to consider the further 
question whether these provisions were in 
feet complied with.” 

Sadasiva Aiyar T, also was of the opinion 
that Section 17 (3) of the Act could not ap- 
ply to die document in that case and that 
primarily Section 17 (3) would only apply in 
respect of authorities to adopt executed by 
persons domiciled in British India. He' 
further observed — • 

"As regards the concession ^ven in Seo- 
don 26 to have certain documents, includ- 
ing an authority to adopt executed out of 
British India, presented for registration with- 
in 4 months ^er it is brou^t into British 
India, it was, in my opinion intended to 
meet the case of a person domiciled in 
British India travelling abroad (in Europe or 
America etc.) or even in a British State on a 
pilgrimage and suddenly finding himself in 
a bad state of healtfe executing an authority 
to adopt in kvour or his wife to be used by 
.. her”. 

25. Thou^ on the above view it would 
seem to have been unnecessary to consider 
the further question, the learned Judge con- 
sidered the further question and agreed -with 
the learned District Judge that me docu- 
mrat was presented for registration within 
British India withui4 months after its arrival 
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in India and that the presentation of the 
document by the natural father of the second 
defendant who was then a minor was pro- 
per presentation liy a representative of the 
minor for the purpose of the Act (Sec- 
tions 32, 40). 

26. The decision on the last point was 
afBrmed ^ their Lordships of the Privy 
Council. The decision is reported in Venkat- 
apayya v, Venkataranga ifeo, ILR 52 Mad 
17o = 56 Ind App 21 = (AIR 1929 PC 
24). The appeals of the plaintiffs were dis- 
missed by the pTivy ■ Coimdl on that basis. 
Because the appeals could be dismissed on 
that short ground, -their Lordships did not 
think it necessary to discuss the further 
question whether really the authority to 
adopt did not require registration in India. 
They observed — 

“Neither is it necessary to discuss the im- 
portant but somewhat abstruse question, 
whether the respondent being at that time 
resident in and a subject of the State of the 
Nizam, can rely upon the -unquestioned fact 
that his status as an adopted child was 
accepted by the Courts in the Nizam's 
dominions, as a binding decision on the ques- 
tion of ms status precluding all dispute as 
to the fact and lawfulness or his adoption”. 
From this it cannot be urged that their Lord- 
ships meant to throw any doubt on the find- 
ings of Wallis C. ij. and Sadasiva Aiyar J., 
that the Indian Registration Act had no 
extra-territorial juristnetion. In any case. It 
is clear that the Indian Registration Act 
could not prescribe for the registration of a 
document like Ex. A-5 in so fer as it deals 
with immoveable properties situate in 
Malaya. 

Sukritibala v, Hemantakumar, AIR 1957 
Assam 153, was a case where in execution 
of a .money decree, the decree-holder agreed 
to accept a lesser sum of Rs. 9000 and on 
behalf of the judgment-debtor, his wife the 
appellant offered security of her immoveable 
property; The decree-holder sought to pro- 
ceed against the appellant in respect of her 
proper^. Objection was taken on the groimd 
that the charge created by the compromise 
had not been registered, "rhe objection was 
rroeUed on the grormd that the pro-visions 
or the Indian Registration Act did not apply 
to the area where the decree in question 
was passed or the adjustment -was recorded, 
because that area was the Khasi and Jaintia 
hill tracts. This is a direct decision on the 
point 

In Ramanafhan y, Somasundaram, ILR 
(1964) 1 Mad 611 = (AIR 1984 Mad 527), 
me question -was one of limitation in a suit 
on a mortgage executed and reristered in 
Burma in respect of properties there by per- 
sons who were oflnoian domicile (Ramana- 
tfaapuram Dist) The creditors gave up their 
security and claimed only personal reh'ef 
against them in the District Court of Hama- 
nathapuram. One of the aclmowledgments by 
Ihe debtors was dated 12-6-1941, and the 
next acknowledgment was dated 31-3-1947. If 
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Article 115 applied the limitation was three 
years. But if Article 116 applied, the limita- 
tion would be six years. That turned on the 
question whether the mortgage document 
could be deemed to be registered within the 
meaning of Article 116. Bamachandra Iyer 
C. J. and Ramamurti J, held that (he word 
‘registered’ occurring in Article 116 meant 
‘registered’ under the law in force in India 
and since the document was not registered 
according to the law, in India, Article 116 
would not apply and so the suit was time- 
barred. This may be taken to be a converse 
of the case before us, but the underlying 
principle is of some relevance in the present 
case. 

27. In the result we hold that Ex. A-5 
does not require registration. It is admissible 
and creates a binding contract, namely, that 
there was a partnership between Ayyachami, 
Periannan and the 1st defendant, from 19-1- 
1946 upto 5-4-1949, at any rate. We shall 
consider the question of limitation on the 
assumption more favourable to the first 
defendant, , namely, that there was no partner- 
ship after 5-4-1949. Article 106 will apply. 
The suit would normally have to be brought 
within three years from 5-4-1949, but the 
suit was filed on 5-4-1957. Section 13 of the 
Limitation Act will, however, come to the 
rescue of the plaintiff. It says that the time 
dmang which the defendant has been absent 
from India shall be excluded. Paragraph 25, 
of the plaint says — 

“The plaintiff understands that the 1st 
defendant has been absent from India in 
Malaya from- 17-3-1947 to 19-5-1948, 25-8- 
1948 to 29-6-1952, and from 20-1-195.5 to 
24-12-1956 both days inclusive.” 

The -written statement does not specifically 
traverse this and hence -under Order Vin, 
Rules 3 to 5 the first defendant must be 
deemed to have admitted the periods of his 
absence. Apart from this, the learned Sub- 
ordinate Judge finds in his judgment, -with 
reference to the several exhibits, as follows 
(page 10) — 

“....the 1st defendant was in Malaya 
from 17-3-1947 to 19-5-1948. He again left 
India on 13-8-1949 and returned to India 
on 29-6-1952. He again went to Siramban 
on 23-1-1955 and returned to India on 24-12- 
1956. These particulars are available from 
Exs. A-30, A-31, A-32, A-20, A-63, A-84 and 
A-85”. 

This finding was not challenged before -us 
by the first defendant’s learned counsel. We 
accept it, though the periods are somewhat 
shorter than the periods mentioned in the 
plaint. Even taking these reduced periods, 
it will be seen that they work out to a period 
of five years, eleven months and nineteen 
daj's of absence from India. If this is exclud- 
ed, the suit is in time, even taking 5-4-1949 
as the starting point. Of course, a fortiori 
the suit would be in time if the partnersliip 
had continued till 30-3-1950. We would add 


that the benefit of this reasoning on the 
question of limitation -will enure for the 
benefit of the 2nd defendant as well, if she 
has a share, 

28. A minor contention of the learned 
counsel for the first defendant is that letters 
of administration have not been taken out 
for the deceased Solayappa as contemplated 
in Ex. A-5 and that, till they are taken out, -i 
the suit cannot proceed in the Subordinate.-' ‘ 
Judge’s Court, Devakottai. Sri Sundara Iyer 
for the appellant stated that letters of ad- 
ministration had been taken out to the 
estate of the late Solayappa by the 1st defen- 
dant himself. We do not thmk it necessary 
to go into that question, because in our -view, 
even if letters of administration have not 
been taken out so far, that -will not be an 
impediment to the jurisdiction of the Sub- 
ordinate Judge’s Court, Devakottai. If neces- 
sary, letters of administration can be taken 
from the Malaya Court in due course. 

29. A more substantial contention, how- 
ever, of the learned counsel for the first 
defendant, is that, even if we- should find, 
on the basis of Jfe. A-5, that there was a 
partnership between Ayyachami, Perianna 
and the 1st defendant; from 19-1-1946 to 
5-4-1949, we should not further find straight- 
way that the first defendant was liable to 
account. He submits that Awachami and 
Perianna also took part in the management 
and shared the proceeds. This question has 
not yet been gone into and must also_ be ^ 
remitted for trial by the learned Subordinate j 
Judge. 

30. The learned counsel further contentE 
that, as a matter of construction. Ex. A-5 
itself provides that the partnership between 
19-1-1946 to 5-^1949 should be wound up 
by all the parties being in management of 
the properties -without any one .being liable 
to account exclusively. He submits that 
factually also each of the parties was in 
possession of some property or the other 
and that consequently the first defendant is 
not liable to account. This is contested by 
the learned coimsel for the appellant. This 
question again is left open. 


31. Accordingly, we set aside the judg- 
ment and decree of the learned Subordinate 



1. The suit is maintainable in the Subordi- 
nate Judge’s Court of Devakottai. 


2. Ex. A-5 constitutes a valid contract on 
the basis of which the parties must proceed, 
namely, that there was a partnership between 
A)yacnami, Perianna and the first defendant 
even from 19-1-1946 upto 5-4-1949, and 
i^at the shares are as indicated in Ex. A-5. 
Since the first defendant has settled the 
matter \vith defendants 3, 4 and 5, tlie dis- 
pute will be outstanding only as between 
the plaintiff and the second defendant on the 
one hand, and the first defendant on the 
other. 

3. We find the suit is within time. 
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The suit is remitted for trial on the £iur- 
ther points of dispute between the parties 
and in particular the following — » 

1. Whether the partnership continued 
from 5-4-1949 to 30-3-1950? 

2. Which of the parties are liable to ac- 

count; in particular whether the first defen- 
dant is liable to account and if so, from 
what date? ^ 

3. What are the shares of the plaintife 
and the second defendant? 

4. To what relief will the parties be 
entitled? 

32. Besides the evidence already bn 
record, the parties will be entitled to adduce 
further evidence. The suit must be disposed 
of expeditiously. The parties will bear their 
own costs in the appeal. The court-fee paid 
on the memorandum of appeal will be re- 
funded to the appellant. Costs in the trial 
Court will abide the result of the suit. In 
the meanwhile the first defendant, who is 
said to have collected the costs from the 
plaintiff, may pay back the costs to the 
plaintiff. 

Order accordingly. 


AIR 1970 MADRAS 133 (V 57 C 35), 

VEERASWAMI AbTD 
ALAGIEISWAMI, JJ. 

Madras Motor and General Insurance Co. 
Ltd., Madras, Appellant v. Commissioner of 
Income-tax, Madras, Respondent. 

Tax Case No. 75 of 1965 (Ref. 24), DAIS- 
9-1968. 

Finance Act (1951), Sch. I, Part B, Pro- 
viso (1) — Words “no order has been made 
under S. 23-A (1) Income-tax AcC — Words 
do not merely mean physical fact of there 
being no order under that provision inexist- 
ence — Rebate may be allowed only after 
considering applicability of Sec. 23-A, In- 
come-tax Act (1922) and of _ propriety of 
making order under that section — Rebate 
granted without applying mind to the ques- 
tion — > Assessment can be reopened on 
ground ftmt it had been made at too low a 
rate — > (Income-tax Act (1922), Ss. 23-A, 34). 

The second condition in Sch, I Part B, 
Proviso (1) of the Finance Act, 1951, that 
*'no order has been made under S. 23-A (1) of 
the Income-tax Act, 1922” very really bears on 
the quantum of the total income with refer- 
ence to which rebate is allowed. Whether 
or not sixty per cent of the total income as 
reduced by the reductions permissible under 
Sec. 23-A of the Income-tax Act, 1922 has 
) been distributed as dividends, the absence 
of an order under the provision in the parti- 
cular circumstances leads to precise date by 
which the amount ehgible for rebate is feed. 
It stands to reason, merefore, that a rebate 
may be allowed only after the Income-tax 


Officer has considered the applicability of 
Sec. 23-A and of the propriety of making an 
order under that section. The words “No 
order has been made under sub-section (1) 
of Section 23-A” do not merely mean tho 
physical fact of there being no order under 
that provision in existence: (1963) 38 ITR 
76 at p. 82 (SC), Rel. on. (Para 3)’ 

If the Income-tax Officer in granting re- 
bate made a mistake in assuming that the 
physical fact of there being no order under 
Sec. 23-A win suffice or because of the 
character of the company as he thought it to 
be that proyision would be inapplicable, it 
would not disentitle him from reopening the 
assessmenl.on the view that it had been made 
at too low a rate. So long as the Income-tax 
Officer bad not applied his mind to the ques- 
tion whether it would not be unreasonable 
to call upon the company to declare a fur- 
ther dividend, but nevertheless he granted 
rebate under the proviso, it would be a case 
where he wrongly understood the scope of 
fte proviso in relation to that matter or 
ignored the requirement of his applying his 
mind and took it merely for granted that 
there has been no order under Sec. 23-A in- 
a physical sense. Where this has resulted in 
assessing the income at too low a rate, the 
case will squarely fall -within the ambit of 
Sec. 34 of the Income-tax Act, 1922: AIR 
1968 SC 124, Rel on; (1963) 48 ITR 182 
(SC), Ref. (Para 6) 

Cases Referred: Chronological Paras 

;(1968) AIR 1968 SC 124 (V 55) = 66 
ITR 604, Sundaram and Co. (P.) 

Ltd, V. Commr. of I. T. 0 

;(1968) AIR 1968 SC 883 (V 55) =' 

68 ITR 630, Commr. of I. T. v. 

Jubilee Mills Ltd. 0 

.(1963) 48 ITR 76 = (1963) Supp 1 
SCR 766, Commr. of I. T. v. Afco 
(Pvt.) Ltd. 4 

;(1963) 48 ITR 182 = (1963) Supp 
2 SCR 162, P. S. Subramania 
V. Simplex Mills Ltd. 6 

S. Swaminathan and KI. Ramagopal, for 
Appellant; V. Balasubramaniam and J, Jaya- 
raman, for Respondent. 

VEERASW./yriI, J. : This is a consolidated 
reference relating to assessment years 1953- 
54 and 1954-55. The assessee has been des- 
cribed to be a public limited company, carry- 
ing on business in General Insurance. In res- 
pect of the said years, the Income-tax Offi- 
cer originally allowed rebates in the sums of 
Rs. 4,989-84 and of Rs. 7708-11-0 at the 
rate of one anna in the rupee on the undis- 
tributed profits of the company. On 8-3-1958 
the Income-tax Officer, however, passed 
orders imder Section 23-A (1) by which the 
entire undistributed profits were deemed to 
have been distributed as di-vidends to the 
shareholders. As a consequence, the assess- 
ment orders were reopened under Section 34 
with the result the rebates granted earlier 
were vvithdra^vn. The assessee was unsuccess- 
ful before the Revenue as weU as the Tribu- 
nal in his challenge as to the propriety of 
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iiie order. The Tribunal’s view was that Sen- 
tion 23-A created a fiction in respect ot dis- 
tribution of deemed dividends and it was, 
therefore, clear that the order passed under 
Section 23-A on 8-3-1958 related back to 
the anterior period and that further a logical 
extension of this view would be that at the 
time of the original assessment, an order 
under Sec. 23-A (1) had been passed and so 
the grant of rebate was improper. The as- 
sessee has moved for this reference under 
Sec. 66 (1) of the Indian Income-tax Act on 
the following question — 

“Wliether, by reason of an order passed 
oh 8-3-1958, under Section 23-A (1) on the 
assessee. company subsequent to the original 
assessment made on the company, for the 
years 1953-54 and 1954-55, the rebate of 
one anna in the nmee on the undistributed 
profits granted in the ori^al assessment in 
accordance with Schedine I Part B, Pro- 
viso (1) of the Finance Act, 1951 could be 
withdrawn by a revised assessment?” 

We may at the outset state that we do 
not accept the correctness of the reasoning 
of the Tribunal above referred to. Neverthe- 
less, we are of opinion that its conclusion 
should be sustained, though entirely for 
different reasons. In arriving at that decision, 
our minds have to a certain extent oscillated 
from one end to the other, but at the end, 
we are firmly of the view, that the order of 
the Income-tax OfiScer reopening the assess- 
ihent and withdrawing the rebate was com- 
petent and in order. 

2. Mr. Swaminathan’s arguinent which 
undoubtedly has been persuasive, is that 
grant of rebate under proviso (1) to Part B 
in Schedule 1 of the Finance Act postulates 
that the requisite conditions therefor have, in 
the opinion of the Income-tax Officer, been 
satisfied and that-ifj therefore, he proceeded 
on the basis that mere has been no order 
made under Section 23-A, it was to that 
extent, conclusive and could not be reopen- 
ed or reviewed in exercise of his powers 
under Section 34. Learned counsel urges that 
Sec. 23-A does not belong to the realm of 
assessment, unlike Sec. 34, and it followed, 
therefore, that when rebate was granted, the 
decision of the Income-tax Officer that there 
has been no order under Sec. 23-A should 
stay, whatever may be the validity of an 
order passed subsequently under Sec. 23-A. 
He adds that such a subsequent order will 
be entirely iimocuous for purposes of reopen- 
ing the assessments under Section 34 and 
wm be futile in withdrawing the rebate. On 
the other hand, the Revenue, equally 
persuasively, contends that die application of 
the proviso in Part B of Schedule I entirely 
covers the realm of assessment andi there- 
fore,^ the whole range of it is within the 
purview of Sec. 34. On that basis, Mr. Bala- 
subramaniam contends that, if the Income- 
tax Officer on a wrong view of the proviso 
proceeded merely on me physical fact of 
there being no order under Section 23-A 
when he passed the assessment order, and 


t T. Cormnr. (Veeraswami J.) A. LB. 

later on he foimd that he was wrong in 
doing so and actually made an order under 
Sec. 23-A, lhat is a matter which could be 
reopened under Sec. 84. In applying Sec. 84, 
to such a situation, the Incomertax Officer is 
not to be taken as interfering with any 
order passed imder Section 23-iL 

8. In order to assess the rival conten- . 
dons, it is first necessary to notice what ; 
precisely is the scope of the proviso. Its 
particular objective appears to oe to en- 
courage retention with the company of the 
amount that remains of the total income as 
reduced by the outgoings in the nature of 
taxes and dividends declared, without that 
amount also being distributed as dividends, 
by granting a rebate of one arma in the 
rupee. Where, however, such amormt has 
also been distributed as dividend, the second 
clause of the proviso charges additional tax 
subject to certain limits. In our view, this 
objective shotrld be kept in rrrind in delimit- 
ing the scope and applicability of the pro- 
viso. The body of the proviso visualises that 
before the question of allowance of rebate 
is considered, the company concerned has 
made the prescribed arrangements for the 
declaration and payment of dividends pay- 
able out of the relative profits and h^ 
deducted super tax from the dividends in 
accordance with the provisions of sub-sec- 
tion (3-D) or (3-E) of Sec. 18 of the Act 
It is then one can examine whether the con- 
ditions for allowance or rebate in clause (1), 
of the proviso have been satisfied. The condi- J 
tions are two-fold; 

(1) The total income as reduced by seven 
annas in the rupee and the amount exempt 
from income-tax exceeds the amount of divi- 
dends declared in respect of the whole or 

f art of the previous year and (2) no order 
as been made under sub-sec. (1) of S, 23-A 
of the Income-tax Act 

It is on the second condition, the argument 
on either side has centered. It seems to us to 
be obvious that this condition very really 
bears on the quantum of the total income 
with reference to which rebate is allowed. 
Whether or not sixty per cent of the total 
income as reduced by the reductions permis- 
sible under Sec. 23-A has been distributed 
as dividends, the absence of an order imder 
the provision in the particular circumstances 
leads to precise data by which the amount 
eligible for rebate is fixed. It stands to rea- 
son, therefore, that a rebate may be allowed 
only after the Income-tax Officer has con- 
sidered the applicability of Sec.' 23-A and 
of the propriety of making an order under 
that section. The words “no order has been 
made under sub-section (1) of Sec. 23-A" do 
not merely mean the physical fact of there 
being no order under that provision in exist- y- 
ence. 

4. In Commissioner of Income-tax v. 

Afco (Pvt) Ltd., (1963) 48 ITR 7.6, 82 (SQ, 
the Supreme Court in considering the pro- 
viso has made certain observations which ap- 
pear to support our view; 
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“The right to rebate arose xmder those 
Finance Acts if no order under S. 23-A was 
made. The Income-tax Officer had therefore 
to decide even before completing the assess- 
ment of the company whether the circiun- 
stances justified the making of an order 
under Sec. 23-A and unless an order under 
Sec. 23-A was made the assesses became 
entitled automatically to the rebate of one 
anna in the rupee. Such a provision led to 
delay in the di^osal of assessment proceed- 
ings and caused administrative inconvenience. 
It appears that the legislature modified the 
scheme of granting rebate in enacting ^e 
Finance Act of 1955, with a view to simplify 
the procedure and avoid delays”. 

5. Pitching himself on that position, Mr. 
Swaminathan urges that once rebate has 
been granted, it presupposes that a decision 
has been arrived at by the Income-tax Offi- 
cer earlier or simultaneously imder Sec. 23-A 
of the Income-tax Act and if that be so, 
there is no power vested in him under the 
Act to go back upon that view. 

6. The assessment order for the assess- 
ment year 1953-54 began by stating that 
the assesses was a public limited company 
carrying on business of accident insurance. 
It was evidently on this view which is not 
now maintained, the Income-tax Officer 
thought that Sec. 2S-A was inapph'cable and, 
therefore, took it for granted tnat no order 
has been passed under that proviso. We are 
inclined to think that if the Income-tax Offi- 
cer made a mistake in assuming that the 
physical fact of there being no order will 
suffice or because of the character ot the 
company as he thought it to be that provi- 
sion would be inapplicable, it would not 
disentitle him from reopening the assessment 
on the view that it had been made at too 
low a rate. As has been held by the Supreme 
Court in Sxmdaram and Co. (P.) Lt d, y. 
Commissioner of Income-Tax, 68 ITR 
604 = (AIR 1968 SC 124), where by reason 
of wong allowance of rebate, there has been 
escapement of tax, it may be considered that 
the assessment had been at too low a rate 
and Section 84 would be available in sudi 
a case. 

But Mr. Swaminathan invites our attention 
to P. S. Subramania v. Simplex Mills Ltd., 
(1963) 48 ITR 182 (SC), and contends that 
the order , made imder Sec. 23-A subsequent 
to the assessment orders would not and 
could not relate back to me time when the 
assessments were made and led to an as- 
sumntion that dividends had been declared 
to the extent of the amount with reference 
to which rebate had been given. On that 
■; reasoning, he says that Sec. 34 would not 
be attracted to the situation. We do not 
think that the authority cited supports him. 
All that was held in that case was that excess 
interest paid by the Revenue could not be 
recovered by an order under Sec. 34 on the 
strength of an amendment with retrospective 
effect because it did not relate to a charge 


of the income and, therefore to an assess- 
ment of the income. We do not think that 
the analogy has apiplication to the instant 
case. Section 34 is invoked in the present 
case not to reopen or reconsider an order 
imder Sec. 23-A but to set right an assess- 
ment which has been made at too loiv a rate. 
If the Income-tax Officer bad applied bis 
mind to tbe conditions necessary for making 
or not making an order imder Section 23-A 
and then allowed a rebate, whether the posi- 
tion would be different, we are not c^ed 
upon to consider in this case. There is noth- 
ing in the record to show that ihe Income- 
tax Officer, before or at tbe time of making 
the assessment order applied his mind to 
die provisions of Sec. 23-A in order to make 
an order under that provision. It is no doubt 
true that he proceeded on the basis that the 
assessee was a public limited company winch 
possibly weighed with him in taking it for 

g ranted for purpose of the proviso that there 
as been no order imder ^c. 23-A, But so 
Jong as the Income-tax Officer had not ap- 
plied his mind to the question whether it 
would not be unreasonable to call upon the 
company to declare a further dividend, but 
nevertheless he granted rebate under the 
proviso, it would be a case where he wrongly 
understood the scope of the proviso in rma- 
tion to that matter or ignored the require- 
ment of his applying his mind and took it 
merely for granted that there has been no 
order imder Section 23-A in a physical sense, 
and tbis resulted in assessing tbe income at 
too low a rate. Such a case will, in our 
opinion, squarely fall within the ambit of 
Sec. 34. 

7. We may add that in view of die 
decision in Commissioner of Income-tax v. 
Jubilee Mills Ltd., 68 ITR 630 = (AIR 1968 
SC 883), there is no substance in the preli- 
minary objection raised by the Revenue to 
the competence or validity of fbe reference. 

8. In this view, we answer the question 
against the assessee with costs. Counsels fee 
Rs. 250. 

Reference answered. 


AIR 1970 MADRAS 135 (V 57 C 30) 
RAMAPRASADA RAO, J. 

S. P. Krishna Rao, Petitioner v, Thimur- 
shakhan and another. Respondents. 

Civil Revn. Petn. No. 240 of 1968, D/~ 
28-3-1969, against order of Dist Munsi£ 
Coimbatore, D/-5-1-1968. 

(A) avil P. C. (1908), S. 60 (1) Proviso 

(h) — Bonus should form part of wage — 
Air 1957 Mad 773 not followed in view 
of AIR’ 1909 Mad 440, (Para 1) 

(B) Ova P. C. (1908), S. 60 (1) Proviso (h) 

and S. 115 — Question whether person is 
labourer or not has to be ascertained as a 
question of fact. (Para 2) 
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Cases Referred: Cbronological Paras 

(1969) AIR 1969 Mad 440 (V 56) = 

C. R. P. No. 1952 of 1965, D/- 
2-2-1968, Ganpathi Pillai v. Swami- 
natha Pillai I 

(1959) AIR 1959 Mys 96 (V 46} = 

ILR (1958) Mys 132, P. Nathmal 
V. Dasarath I 

(1957) AIR 1957 Mad 773 (V 44) = 

1957-2 Mad LJ 400, Munuswamy 
V. Viswanathan Nair 1' 


S. Ramasubramaniam, for Petitioner; P. S. 
Ramachandran, for Respondent No. 1. 

ORDER; The learned Additional District 
Munsif, Coimbatore, relying upon the ded- 
sion in Munuswami v. Viswanathan Nair, 
(1957) 2 Mad LJ 400 => (AIR 1957 Mad 7.73), 
allowed a petition imder Section 60 (h) 
of the Civil Procedure Code in execution of 
a decree for money by attaching the bonus 
of the respondent who is reported to be a 
mechanic. But Mr. • Ramasubramaniam, 
brought to my notice the latest judgment of 
Veeraswami, J., in C. R. P. No. 1952 of 
1965 = (AIR 1969 Mad 440), Ganapathi 
Pillai V. Swaminatha Pillai who -held that 
payment of bonus is a method of payment of 
wages. He also observed : 

“No doubt, payment of bonus is condi- 
tional upon payment of wages. But once 
bonus is paid, it has the true attribute of 
wages.” 

Here, he relied upon a decision of the 
Mysore High Court reported in P. Nathmal 
V. Dasarath, AIR 1959 Mys 96. It has to be 
noted that this judgment was rendered after 
the passing of the Madras Payment of Bonus 
Act of 1965. There has been chameleonic 
changes in the law of bonus having regard 
to the various economic and social strains to 
accord industrial peace in our country. In 
this view, the learned Judge, with whom I 
respectfully agree, was of the opinion that 
bonus should form part of wage. The order 
of the Court below cannot stand. 

2. Mr. P. S. Ramachandran, however, 
contended that the petitioner is a mechanic 
and therefore not a labourer within tljo 
meaning of Section 60 (1) proviso (h) of 
the Civil Procedure Code and the bonus 
paid to him cannot be deemed to be beyond 
me pale of attachment. But whether he is 
a mechanic or a laboiurer has not been gone 
into by the Court below, and this has to be 
ascertained as a question of fact. Both the 
parties, therefore, agree that there is no 
material on which I can base my decision 
whether he is a mechanic or a labourer. It 
is advisable that this matter is remitted after 
setting aside the order of the lower Court 
for a further consideration in the light of 
the observations made above. Accordingly, 
the order of the lower Coiut is set aside and 
the matter remitted to the file of the Dis- 
trict Munsif of Coimbatore for fresh dis- 
posal in accordance with law and in the light 
of my judgment. No costs. 

Order accordin^y. 


Maruthappa (FB) (Natesan J.) A.LR. 

AIR 1970 MADRAS 136 (V 57 C 37) 

FULL BENCH 

M. ANANTANARAYANAN, C. J., 

RAMAKRISHNAN AND NATESAN, JJ. 

R. Lakshminarayanan, .^pellant v. V. A; 
Maruthappa Nainar and others. Respondents. 

Writ App. No. 458 of 196.7 and 82 of 
1968, etc., D/-20-1-1969, against order of 
Railasam, J., D/.- 16-2-1967. in W. P. No. ^ 
2298 of 1966. 

Constitution of India, Article 226 — 
Certiorari. — Who may apply for — Gr^t 
of permit to new entrant under Rice Milling 
(Regulation) Act for establishment of new 
rice mill — Licensee of existing rice mill 
is entitled to apply for writ of certiorari. 
W.P. 2298 of 1966, D/-16-2-1967 (Mad) 

Reversed. W. P. No. 2332 of 1966 (Mad) and 
ILR (1964) 2 Mad 869, Overruled — (Rice 
Milling Industry (Regulation) Act .(1958), 
Section 5). 

An existing rice mill owner who has 
objected to the installation of a fresh rice 
mill in the locality and contends that he has 
been prejudicially affected by the grant of 
permit under the Rice Milling Industry 
(Regulation) Act for installation of a fresh 
rice mill, has sufBcient interest to give him 
locus standi to make an application for 
certiorari under Article 226. The Act may 
or may not provide for appearance and re- 
presentation by existing rice mill owners in 
the locality. But the authority imder the 
Act is constrained by the law and rules 
made thereunder, to have due regard to '' 
certain considerations. There is nothing to 
preclude an existiag rice miU owner suo 
motu placing before the authority these 
considerations, as fsulure to have regard to 
them may affect him prejudicially. An 

adverse order need not necessarily be 
against a person, who as of rights is entitled 
to make representation.' W. P. 2298 of 
1966, D/- 16-2-1967 (Mad), Reversed. 
W.P. 2332 of 1966 (Mad.) and ILR (1964) 

2 Mad 869, Overruled. W. A. 195 of 
1962 (Mad), Expl, and Dist. AIR 1957 
Mad 551, Approved; Case law discussed. 

(Paras 5, 9) 

When certiorari is sought, the Court 
generally looks for some personal interest 
of the applicant in the matter, something 
more substantial and related to the appH- 
c^t than due observance of law by autho- 
rities, and do not countenance a mere excess 
of Zeal in the observance of law by others. 

A person who is denied a permit or one 
who is wrongfully deprived or refused some- 
fliing to which he is entitled, or on whom 
a legal burden is cast are obvious cases. But 
that does not exhaust the list. Other per- 
sons may be affected and genuinely aggriev- 
ed by excess or abuse of powers. The re- ^ 
quirements as to the standing of an appli- 
cant for certiorari cannot be circumscribed 
by any narrow limitation. Of necessity it 
would vary according to the law administer- 
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ed, tie iQegaKty alleged, and tie grievance 
suffered. The right to apply for relief 
deeming himself aggrieved, if that is the test, 
is one thing, making out a case, for the 
issue of a certiorari is a different thing. 
That would depend on the judicial scrutiny 
of the record in relation to and his establish- 
ing one or odier of the recognised pounds 
for quashing. The necessity for judicial 
- scrufey, when a person comes to Court 
complaining against an act of commission 
or omission of an administrative authority 
regulating trade, business or occupation 
under law which prejudicially affects him, 
springs from the concept of the supremacy 
or the rule of law and the authority of the 
Court to determine the legality of the Act. 
The fact that the licencing law vests the 
authority with some discretion in the matter, 
does not take the act of the authority out 
of judicial scrutiny. When an authority is 
entrusted with discretion, the authority 
must direct himself properly in law. He 
must direct his attention to matters which 
he is hound to consider and he must ex- 
clude from consideration matters which are 
irrelevant to what he has to consider. If 
he does not obey those rules, then he over- 
steps the bounds of his jurisdiction. In 
matters that could vitally affect citizens in 
their normal avocations, trade and business, 
there is no such thing as absolute discre- 
tion in administrative authorities. The law 
on these matters, to be valid, has to provide 
guide-lines and the discretion has to be 


controlled by the guide-lines. (Para 6) 

Cases Referred: Chronolo^cal Paras 

(1968) AIR 1968 SC 410 (V 55) = 

1968-1 SCR 635, Lakshnunarain v. 

State Transport Authority, U. P. 5 

;{1968) W. A. 150 of 1968=1969-1 
Mad LJ 143, Thiruvengada v. 

Muthu Chettiar I, 8 

(1968) 1968-3 WLR 999, Reg. v. 

Russel Ex parte Beverbrook News- 
papers Ltd. S 

(1967) AIR 1987 Mad 832 (V 54) =' 

ILR (1965) 2 Mad 388, Valliamma 
V. State of Madras 6 

(1967) W. A. 87 of 1967 (Mad), 
Paramasiva v. Pannerselvam 7 

(1967) W. P. 1042 of 1967 (Mad), 
Veerappa Gounder v. State of 
Madras Ri 

(1966) AIR 1966 SC 828 (V 53) =: 

1966-2 SCR 172, Venkatswara 
,,^ao v. Govt, of A, P. 5 

(1966) W. P. 2332 of 1966 (Mad), 
Kuppusami Pillai v. State of 
Madras J, 7 

(1965) AIR 1965 Madh Pra 247 = 

1965 MPLJ 578, Maina Bai v. 

State of M. P. S 

(1964) 1964-2 QB 362 = 1964-2 
WT,R 715, Maurice v. London 
County Council 6 

(1964) 1964 AC 40 = 1963-2 All 
ER 66, Ridge v. Baldwin 6 


(1963) 1963-2 Mad LJ 820 = ILR 
(1964) 1 Mad 151, Ramanathan 
Chettiar v. Board of Revenue 6 

(1962) AIR 1982 SC 1044 (V 49) = 

1963-1 SCJ 106, Calcutta Gas Co. 

Ltd. V. State of W. B. g 

(1962) AIR 1962 Andh Pra 863 
(V 49) = 1962-2 Andh WR 156, 
Venugcroala Reddi v. Anara Venkata 
Narsimhalu S 

(1962) W. A. 195 of 1962 (Mad), 

Lakshmi Ammal v. Vaithial ingam I, 2 

(1962) W. P. 1091 of 1962 = ILR 
(1964) 2 Mad 869, Lakshmiamma 
V. Commr. of Land Revenue 2 

(1961) AIR 1961 Mad 180 (V 48) =’ 

ILR (1961) Mad 110 (EB), S. M. 
Transport v. Raman & Raman 5, 8 
(1961) W. P. 644 of 1961 (Mad), 
Ramasundara Nadar & Co. y. 

State of Madras 6 

(1961) 1961 AC 617 = 1961-2 WLR 
845, Attorney General of Gambia 
v. NJie ■ 6 

(1957) AIR 1957 Mad 551 (V 44) = 

1957-2 Mad LJ 1, Abdul Majid 
V. State of Madras 1, 6, 2 

(1954) AIR 1954 SC 440 (V 41) = 

1955 SCR 250, Basappa v. 
Nagappa S 

(1953J AIR 1953 SC 210 (V 40) = 

195.3 SCR 1144, - Election Commis- 
sion, India v. Saka Venkatarao S 

(1931) 285 US 262 = 78 L Ed 747, 

New State Ice Co. v. Liebmarm 8 

(1927) 1927-1 KB 765 = 96 LJKB 
822, R. V. Minister of Health 
Ex. P. Dore 5 

(1921) 1921-1 KB 248 = 90 LJKB 
413, Rex V. Richmond Confirming 
Authority Ex parte Howitt g 

(1901) 1901-2 KB 157 = 70 LJKB 
636, Rex v. Groom; Ex parte 
Gobbald 5 

(1899) 2 QB 455 = 68 LJQB 1034, 

Reg. V. Nicholson 5 

(1870) LR 5 QB 466 = 39 LJMG 
145, R. V. Surrey JJ. S 

V. K. ThiruvenkatacharL for G. Rama- 
swami and M. Elalyanasundaram, for Appel- 
lant; K Parasaran, for Respondent No. I 
(in W. A. No. 458/67}; N. T. Vanama- 
malai and B. Ramamurthi, for Appellant; 
T. S. Srinivasan, for 3rd Respondent (in 
W. A. 32/68); V. P. Raman and N. R. 
Chandran, for Appellant; R. Natesan, tor 
Respondents Nos. 3 and 4 (in W. A. 66/68); 
V. Vedantachari, for K. Parasaran and T. 
Vadivel, for Appellant (in W. A. 193/68); 
K K Venugopm, for Appellant; V. V. Ragha- 
van, for 2nd Respondent (in W. A. 197/68); 

V. P. Raman and N. R. Chandran, for Appel- 
lant; V. Srinivasan, for 3rd Remondent (in 

W. A. 302/68); V. P. Raman and N. K 
Chandran, for Appellant; K. K. Venugopal, 
for 1st Respondent (in W. A. 328/68); 

V. P. Raman and N. Chandrasekharan, for 
Appellant; V. Sridevan, for 3rd Respon- 
dent (in W. A, 457/68); P. Balakrishnan, 
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for Appellant; M. V. Erishnan, for Srd Res- 
pondent (in W. A. 458/68); V. P. Raman and 
S. Thamotharan, for Appellant; V .Vedanta- 
chari and T. Rangaswami Iyengar, for Res- 
pondents Nos. 3 to 6 (in W. A. 486/68); 
Govt. Pleader, for Respondents. 

NATESAN, J. ; The short question for 
consideration by the Full Bench in this 
batch of \vrit appeals is, -whether a licensee 
of an existuig rice mill has loc\is standi to 
apply for a writ of certiorari to quash the 
grant of a permit for the establishment of 
a new rice mill in the locality, under the 
Rice-Milling Industry (Regulation) Act, Act 
21 of 1958 0iereinafter referred to as the 
Act.) The appeals have been preferred 
from the dismissal of petitions for certiorari 
on the ground that an existing rice mill 
owner is not a person aggrieved by the 
grant of permit to another, and has no 
standing to apply for certiorari. In Euppu- 
sami PDlai v. State of Madras, W. P. 2332 
of 1966 (Mad), Eailasam, J., observed that 
the mere fact that a person who has a mill 
in close proximity to the one to which 
licence has been granted is likely to suffer 
financial loss is not sufficient to make him 
an aggrieved person entitling to maintain 
a -writ petition challenging an order of the 
licensing authority granting permit to a 
new applicant. In taking this decision, the 
learned Judge considered that the matter 
was not res Integra but governed by 
the decision of a Division Bench of this 
Court in Lakshmiammal v. Vaithilingam 
W. A. 195 of 1962 (Mad). Proceeding the 
learned Judge held that the decision of 
Rajagopalan, J., in Abdul Mazid v. State of 
Madras, 1957-2 Mad LJ 1 = (AIR 1957 
Mad 551), taking a contrary -view could 
not, in -view of the decision of the Division 
Bench, be said to be good law. But the 
contrary -view finds confirmation in the ob- 
servations by another Division Bench in 
Thiruvengada v. Muthu Chettiar W. A. 150 
of 1968 (reported in 1969-1 Mad LJ 143). 

2. The ]ffice Milling Industry (Regula- 
tion) Act 1958, is an Act to regulate the 
rice milling industry in the interests of the 
general public. Manifestly, it is a res- 
triction in the carrying on of business of 
rice millmg. Section 8 of the Act prohibits 
the establishment of any new rice mill by 
any person or authority after the commence- 
ment of the Act except under and in accord- 
ance -with a permit granted tmder Section 5 
of the Act, The permit has to be followed 
by securing a licence under Sec. 6 for carry- 
ing on rice m illin g operation. There is a 
prohibition against an owner of a rice mill 
chan^g the location of the whole or any 
part of the rice mill, and against expansion 
of the rice mill except with permission. 
Severe penalties, imprisonment and fine, 
are provided by Section 13 for con- 
travention of provisions of Section 8. 
Section 5 (1) requires an application to be 
made to the Central Government for the 
grant of a permit for the establishment of a 
new rice mill or for re-commencing rice 
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milling ■ operation in a defunct rice mill. 
Under statutory powers, the Central Gov- 
ernment has delegated its functions - to the 
State Board of Revenue. 

-Section 5 (4) requires a full and complete 
investigation to be made in the manner pre- 
scribe^ before the grant of a permit. The 
investi^tion should nave due regard to the 
number of rice mills operating in the loca- ' 
lity, the availability of paddy in the locality,-' 
the availability of power and water 
supply for the rice mill in respect of which 
a permit is applied for and the type of the 
rice huUer type, sheller type or combined 
sheller huller t^e. The investigation has 
also to be directed to ascertain whether the 
functioning of the rice miU woxild cause 
substantiaT unemployment in the locality 
and other matters that may be prescribed. 
The rules made, rmder the Act bring out 
more clearly the object of the Regulation. 
They emphasise that the investigation shall 
be made with a -view to ascertaining whe- 
ther the grant of a permit is necessary tor 
ensuring adequate supply of rice. Infor- 
mation has to be gathered as to the pattern 
of trade and commerce in rice in the loca- 
lity, the effect that the operation of the new 
or the defunct rice miU may have on the 
local economy, and the necessity or other- 
-wise for an addition to the productive 
capacity of the existing rice mills in the 
locality. The enquiry inter alia must be 
directed to ascertain whether hand pound- 
ing industry in the locality is already well 
organised and whether the establishment or j 
a new rice mill is likely to affect adverse- 
ly that industry. 

The obj’ect of the Act, it is manifest, is 
not to give monopoly in rice null business, 
but to regulate the rice milling industry in 
the interests of the general public. At the 
same time, it emerges from the statutory 
pro-visions and rules that the mant of a 
permit is not arbitrary, but should have due 
regard to the local potential for entertaim 
ing a new rice mill or what may be called 
local economic expediency, namely, the 
availability of paddy in the area to be 
hulled, the existing number of rice m^ 
which serve the pubhc need, the availability 
of power and water supply for the efficient 
running of the rice mills and the adverse 
effect a new rice min may have on 
allied industries hke hand poimding industry. 
Rice milling industry is thus a controlled 
business and there is a restriction on 
the citizen’s right to cany on the business 
or occupation of rice milling. ' The regula- 
tion purports to impose reasonable restric- 
tions in the interests of the general public. 

In the cases before us, the existing rice 
mill owners carrying on business under the 
Regulation complain that the regulation or 
rules made thereunder have been violated 
by the administrative agencies, authorised to 
grant permits, by granting fresh perrmts 
when not warranted under the relation 
and rules made thereunder. This contra- 
vention of the regulation or rules, it is their 
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case, prejudicial^ affects them, the local 
economy being dSsturbei 

3. The FuH Bench reference is confined 
to a very narrow question; hut counsel 
would raise other points. Inter alia Mr. V- 
K. Thiruvenkatachaii, learned counsel 
appearing for the respondent in one ot the 
cases, would contend tor invalidating the Act 
itself. It is said that the Act unreasonably 
restricts the carrying on of a common occupa- 
tion and is, therefore, violative of therighfe 
guaranteed under Art. 19(1) (g) of the Consti- 
tution. Reference is made to the opim'on of 
the Supreme Court, United States, pressed 
in New State Ice Co. v. liehmann 285 US 262 
at 277,279 =78 L Ed 747; that a regulation 
which has the effect of denjing or unreason- 
ably curtailing the common ri^t to engage 
in a lavdul private business, such as manu- 
facturing ice, cannot be upheld consistent 
with the Fourteenth Amendment It is 
urged that, if Act 21 of 1958, _ and rules 
made theretmder could be utilised by an 
existing rice mil] owner to prevent a compe- 
titor &om entering into the business, the 
Act should be struck down as not regulat- 
ing the rice milling industry, but as pre- 
cluding persons from engaging in _the in- 
dustry. In view of the limited nature of 
the question under consideration in this re- 
ference, we leave open the - question of vires 
of the Act Nor is it necessary for us to 
examine whether existing rice inill owners 
are entitl^ to notice on an appli^tim for 
a permit to instal a new rice mill in the 
' locality and whether the authority, when 
overruling objections raised by existing rice 
mill owners %vho intervene must give reasons 
for doing so. 

4- It is not contended for the existing 
rice mill owners that any of their funda- 
• mental rights is violated. They say “we do 
not have and we are not claiming any 
monopoly in the business. We are carrymg 
on business rmder the restrictions imposed 
by the Act and rules made thereimder. 
VvTien, without due regard to local economy, 
availability of paddy and the capacity of 
existing rice mills, a permit is granted to 
another person, the grant prejudicially affects 
our business. But we are not free to adjust 
our economy. We cannot shift elsewhere at 
our convenience to maintain the required 
turnover for profitable business. We are 
constrained to carry on the huriness under 
the Act and the rules thereimder. Even so, 
let the new entrant be permitted to enter 
business, if that can be done subject to the 
same conditions, that is in accord, lyith the 
Act and rules. Arbitrary' grants in breach of 
the law in a business activity regulated by 
the statute injures our business. Constrain 
A the authority administering the Act to apply 
the law and rules current to ah and at all 
stages with an even hand, so that the rule 
of la w may prevail.” 

The question .is whether, when that is the 
prayer, it is correct for this Court to say, 
without eTarnining whether in feet there is 


breach of any rule or the Regulation and 
whether there is reasonable cause for feeling 
aggrieved, that fhe grievance of an existing 
rice mill owner, if any, is not one which 
the Court should take cognisance of and 
grant redress under Article 226 of the Con- 
stitufion, and turn him away at the threshold. 
Our answer, as will be presently seen, has 
to be ‘no’. 

5. Article 226 of the Constitution confers 
powers on High Courts in language of the 
widest amplitude to* issue to any person or 
authority, including in appropriate cases anv 
Government orders or xvrits, including writs 
in the nature of habeas corpus, mandamus, 
prohibifion, quo warranto ' and certiorari, or 
any of them, not only for enforcement of 
fundamental rights but also for any other 
purpose. The /^cle does not, in terms, pro- 
vide as to who can apply for writs or orders 
thereunder. It is pointed out by the Supreme 
Court in Calcutta Gas Co. Lhi. v. State of 
West Bengal, AIR 1962 SC 1044 at p. 1047: 

“It is impheit in the exercise of the extra- 
ordinary jurisdiction that the relief asked for 
must be one to enforce a legal right. , . .The 
right that can he enforced under Article 226 
also shall ordinarily be the personal or in- 
diwdual ri^t of the petitioner himself, 
though in me case of some of the writs like 
habeas corpus or quo warranto this rule 
may have to he relaxed or modified”. 

In Eleefion Commission, India v. Saka 
Venkatarao, AIR 1953 SC 210, 212, the. 
Supreme Court observed that power ot 
High Courts for issuing directions, orders or 
writs for purposes o&r than fundamental 
rights was conferred with a view appa- 
rently to place all the High Courts in this 
country in someivhat the same position as 
the Court of Kings Bench in England. In 
Basappa v. Nagappa, AIR 1954 SC 440 at 
p, 4^ the Supreme Court said : — 

“In view of the express provisions in our 
Constitution we need not now look back to 
the early history or the procedural techni- 
calities of these writs in English law, nor 
feel oppressed by any difference or change 
of opinion expressed in particular cases by 
English Judges. We can make an order or 
issue a ivrit in the nature of certiorari in aU 
appropriate cases and in appropriate manner, 
so Jong as we keep to.^ the broad and funda- 
mentaT principles that' regulate the exercise 
of iurisdiction in the matter of granting 
such writs in English law.” 

In the fight of the above observations, when 
on the question as to who may legitimately 
apply for certiorari, it may not be out of 
place to examine the broad principles on 
which the standing of an applicant for 
certiorari is viewed in English Courts. We 
are assuming that there is good ground for 
the remedy. No serious problem of locus 
standi can properly arise, when a judicial 
or quasi-judicial order of a fis inter se he- 
tiveen parties is sought to be quashed. In 
such a case manifestly a pa^ could be 
aggrieved by an adverse decision, so. 
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■would have status to attack it. Again, if an 
authority has power to do an act under a 
statute which ■will prejudicially aifect a 
citizen, then, even though there are no two 
parties ^art from the authority and the 
person affected, and the contest is between, 
the administrative authority and a citizen 
opposing it, clearly the citizen, would be a 
person aggrieved if the order passed is 
against mm. ‘The question of locus standi 
acutely arises for consideration, when third 
arties who oppose such orders are affected 
y them. Is it open to them, because they 
have been prejudicially affected, to question 
the legality of the orders passed on one or 
other ground on which a ■writ of certiorari 
could be issued? The citizen affected may 
not be able to aver infringement of any 
conunon law right or direct violation of his 
ini'vidual right yet the citizen’s interests 
might have been adversely affected by an 
unreasonable or arbitrary determination of 
the administrative authori^. _ Keir and 
Lawson in Cases in Constitutional Law, 5th 
Edn, page 406, haye this to say on the 
question : 

“As has already been said, the direct con- 
trol of public authorities becomes especially 
necessary when a subject cannot show that 
he has suffered the infringement of an actual 
right. The question therefore arises, what 
sort of locus standi an applicant for relief 
must have. The matter has oeen mainly dis- 
cussed of recent years in relation to the 
prerogative orders and the ■view is generally 
held that, although the older decisions seem 
to a.pply different tests to the various orders, 
at the present day the matter is entirely in 
the hands of the Judges, except, where the 
Crown applies for an order and probably 
also where the applicant, though a subject, 
can show that an actual right of his has been 
infringed. This' discretionary power of the 
Judges, since it allows them to refuse an 
order on general groimds, also malces it ■un- 
necessary for them to insist on any proof of 
locus standi in the applicant; they can in a 
proper case say that his interest is too re- 
mote ■without gi^ving any special reasons. 
Thus the prerogative orders can be granted 
at the instance of any person who has an 
interest sufficient to satisfy the Judges that 
he has reasonable grounds for his applica- 
tion; and, for instance, it was once a matter 
of course for a brewery company to apply 
for certiorari to quash a licence granted to 
a rival company. This freedom from strict 
rules of locus standi would seem to be one 
of the most valuable characteristics of the 
prerogative orders.” 

In our ■view, this sums up the position in 
England neatly. To examine some of the 
leading cases; in R. v, Surrey JJ (1870) LR 
5 QB 466, Justices had made an order that 
the repair of certain unnecessary roads by 
the parishes should cease and be stopped 
up.; An appeal against the order failed. The 
statute concerned had provided that notices 
of the stopping-up should appear at each 
end of die roads to be stopped up. But 
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notices had appeared only at one end of 
each of the roads. On certioiari being sought 
by an inhabitant, to have the order quashed, 
a question arose as to who should apply for 
the writ. The following observations of Cock- 
birm C. J. governed the case ; 

*T entirely concmr in the proposition that^ 
although the Court will listen to a person 
who is a stranger, and who interferes to ), 
point out that some other Court has exceed-^ 
ed its jurisdiction, whereby some wrong or 
grievance has been sustained, yet that is not 
ex debito justitiae, but a matter upon which 
the Court may properly exercise its discre- 
tion,^ as distingr^hed from tide case of party 
aggrieved, who is entitled to relief ex debito 
justitiae, if he suffiers from the usurpation 
of jurisdiction by another Court.” 

The_ egressions certiorari “of right” or “ex 
debito jinstitiae” mean only certiorari that can- 
not be had until due groimds are shown, but 
then win not be refused unless the grounds 
shown are answered. In Reg v. Nicholson 
(1899) 2 OB 455, 471, Vau^am Williams 
L. J. remarked that, besides the case ot an 
aggrieved person who applies as of ri^t for 
the writ, there is another case in which the 
Court has regard to the question whether 
the applicant is an aggrieved person, and 
that is where the Court has to exercise its 
discretion as to the issue of the writ. 
such a case” it is observed, “the Court ■will 
consider whether the interest of the appli- , 
cant is so small, or his grievance so _ like . 
that of the rest of Her Majesty’s subjects, 
as to have no sufficient ground for the issue 
of a writ.” A, L. S’miA L. J. observed that 
as a matter of discretion 'the certiorari ought 
not to go, as the applicants should have 
shown that they have a peculiar grievance 
of their own beyond some inconvenience 
suffered by them in common ■with the rest 
of the public. In Rex v. Groom Ex parte 
Cobbald, 1901-2 KB 157, 162, a case und« 
the Licensing Act relating to sale of intoxi- 
cating liquors. Lord Alverstone C. J. after 
observing that if he could see his way to 
decide against the applicants for certiorari 
who were only rivals in trade of the person 
to whom the licence had been granted and 
were taking- a purely technical objection he 
should be glad to do so, made the rule 
absolute as he had to recognise their locus 
standi. He observed ; 

“As to the question whether the appli- 
cants for the rule are persons aggrieved, 
there can be no doubt mat they have no 
real grievance arising from the omission to 
serve the notice in time. That, however, is 
not the sense in which persons applying for 
a certiorari are required to be persons 
aggrieved. It is sufficient if they have a /" 
real interest in the decision of the justices, 
and they have in this case. They took the 
point now raised before the Justices at tlie 
adjourned general annual licensing meeting 
and when the confirming order was made, 
and it would be too strong to say that they 
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had not a sufficient interest in the matter to 
enable them to apply for the rule.” 

In Rex V. Ex parte Howitt, 1921-1 KB 248, 
^5, another case imder the Licensing Act 
in respect of sale of liquors, setting out the 
true principle on which Courts act in the 
matter of certiorari, the Earl of Reading G. J. 
observed : 

“Here the applicant had an interest dis- 
hnct from the general inconvenience which 
may be suffered by the law being wrongly 
administered.” 

It was further observed : 

"Hie question whether a person has a 
p^cular interest in the subject matter as 
distinguished from the interest which the 
general public has must always be a ques- 
tion of degree. Of course, it may be that a 
Person’s interest S' so slight that the Court 
will not act upon it, but where, as here, it 
IS substantial the Court is bound to issue 
the wnt when it appears on the face of the 
order that there has been a wrongful exer- 
cise of jurisdiction in the sense of an excess 
of jurisdiction.” 

applicant in that case, it is remarked, 
did not stand in the same category as a 
member of the public who could be said to 
Mve only a general interest in seeing that 
the law was properly carried out; but he had 
^ interest in the subject matter 

^d that was shown by the fact that he 
incurred the expense of instructing Counsel 
to secure if he could, the refusal of the con- 
hnnation, and to contend that the confinn- 
mg authority had no jurisdiction. The ap- 
plicant for writ in that case was only a 
hcensee of other premises in the same 
Dorough. We may here notice that the priii- 
cipie, enunciated in the foregoing two deci- 
pOns, Was accepted by a Fiifi Bench of this 
curt in S. M. Transport v. Raman and 
Raman, AIR 1961 Mad 180 at p. 184 (FB). 
rmtemng to these decisions, the Full Bench 
observed— 

■v hmo principle is to determine whe- 
mer the appReant has an interest distinct 
worn die general inconvenience which may 

being wrongly aa- 

v. London County Coimcil, 1964- 
^62, 378, interpreting the words “per- 
ns aggrieved’ in a statute. Lord Denning 
observing that the narrow view that 
^ given to the words in the Court 
1 R meant a person who had suffered a 
foil ?’^®''ance must be rejected adopted the 
uoiving observations of the Judicial Com- 
I tee in Attorney General of the Gambia v. 
NJie, 1961 AC 617, 634:— 

words ‘person aggrieved’ are of wide 
^nd should not be subjected to a 
1 interpretation. They do not in- 

inio.S’ • course, a mere busy body who is 
things which oo not concern 
* Ri.cy do include a person who has a 
gnevance because an order has been 
Me which prejudiciaUy affects his inter- 


A wide^ interpretation has been given to the 
■ words “persons aggrieved”, even when they 
are found in a statute. Wdien an order is 
passed against a person prejudicially affect- 
ing Ins interest, ne may have cause tor 
genuine grievance. The determination need 
not have arisen between him and the autho- 
rity; it would be sufficient if he had inter- 
vened to protect his interests. In the En glish 
cases under h'censing Acts cited above, an 
existing hcensee, as a person concerned with 
the grant or withholding of licence to 
another public house, was Reid to have suffi- 
cient interest to be a person aggrieved. 
Another iUusfxation case where the interest 
was not considered remote to give locus 
standi is the decision in R. v. Minister of 
Health ex p. Dore 1927-1 KB 765. 'There, 
an auditor had surcharged Borough council- 
lors for overpaying or expending and when 
the Minister of Health without jurisdiction 
remitted the surcharge, a person who was 
only a rate-payer from the District which 
die Councillors, represented, appRed for and 
had certiorari. In a recent case Reg v, Russel 
Ex parte Beverbrook Newspapers Ltd., 1968- 
3 \^R 999 at p. 1003, the question arose 
whether the proprietors of a newspaper have 
sufficient standing to apply for certiorari to 
quash an order in committal proceedings, 
which lifted the restrictions against publica- 
tion of the proceedings imposed under the 
Criminal Justice Act, 1967 to a Rmited ex- 
tent only. The Act permitted removal of 
the restrictions on an application by a per- 
son charged, and on the appRcation of one 
of the five persons involved, the Magistrate 
lifted the ban limiting its effect to those 
parts of the proceedings relating to the ap- 
pRcant, The proprietors of the newspapers 
contended that, in law, in the circumstances, 
they were entitled to an unRmited order and 
appRed for orders of certiorari and manda- 
mus. On the question whether the news- 
paper proprietors had a standing to make 
the appRcation Parker C. J. observed that 
the standing or the proprietors of the news- 
paper to apply for the order was perfectly 
clear and they were certainly “a person 
aggrieved” so as to be able to make the 
appRcation. S. A, De Smith in his Judicial 
Review of Administrative Action, at p. 313, 
sums up the position thus : 

"... .in strict law any member of the 
pubRc may apply for certiorari to quash an 
order; in practice no appRcation is likely to 
succeed except one made by a person 
aggrieved; the meaning of a person aggriev- 
ed is, for this puqpose, much wider than in 
most other branches of the law; but an ap- 
pRcant’s personal interest in the subject- 
matter of an impugned order may be too 
shght or too remote for him to be tested as 
a person aggrieved by it.” 

The broad principles are well established. 
The interest of the appRcant need not bo 
proprietary, but as a claim for certiorari 
im^es a grievance, there must be a griev- 
ance — a grievance that the Court would 
t^e cognisance of. Having regard parti- 
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cularly to the amplitude of the power oi the 
Court that may be invoked tmder Art. 226, 
a scrutiny of the locus standi of an appli- 
cant for certiorari is clearly necessary to 
keep oS meddlesome interlopers and pro- 
fessional litigants invoking the jmisdiction of 
the Gomi: in matters that do not in tibe 
least concern them. In Venkatswara Rao v. 
Government of Andhra Pradesh, AIR 1966 
SC 828, 833, the Supreme Court observes : 

“This Court held in the decision cited 
supra, (AIR 1962 SC 1044) that ‘ordinarily’ 
the petitioner who seeks to file an applica- 
tion under Article 226 of the Constitution 
should be one who has a personal or indivi- 
dual right in the subject-matter of the peti- 
tion. A personal right need not be in res- 
pect to a proprietary interest; it can also 
relate to an interest of a trustee. That aparf, 
in exceptional cases, as the expression ‘ordi- 
narily’ indicates, a person who has been 
prejudicially affected by an act or omission 
of an authority can file a writ even thou^ 
he has no proprietary or even fiduciary inte- 
rest in -the subject-matter tliereof.” 

An existing rice mill owner who contends 
that he is prgudicially affected ,by the grant 
of a permit for instaJlatioa of another mill 
in the locality contrary to law would, mani- 
festly under the principles discussed abov^ 
be entitled to apply for relief rmder Arti- 
cle 226. A case where a business rival was 
held to be a person aggrieved is the recent 
decision of the Supreme Court in Lakshnii- 
narain v. State Transport Authority U. P., 
AIR 1968 SG 410, 413, a case under the 
Motor Vehicles Act. Section 47 (3) of that 
Act provides for determination by the Re- 
gional Transport Authority of the number of 
Stage carriages generally or of any speciMed 
type for which stage carriage permits may 
be granted in a region or in any speciiied 
area or route within the region. There is no 
specific provision for representations to be 
made at an enquiry in the matter by per- 
sons already providing transport facilities. 
A revision is provided for from the order at 
the instance of a person aggrieved. While 
answering in the affirmative the i^uestion 
whether a revision would lie at the instance 
of an existing operator as a person aggriev- 
ed, the Supreme Court observed ; 

“We are unable to say that no existing 
operator can be agmeved by an order made 
under Section 47 (S), increasing or decrea- 
sing the number of stage carriages; it would 
depend on the facts and circumstances of 
each case. In a particular case it may be to 
his advantage and he then would not file a 
revision against it, but if he files a revision 
when an order made rmder Section 47 (3) is 
prejudicial to his interests, there is no ground 
for denying him the right to approach the 
revisional authority and seeld^ its order. An 
order under Section 47 (3) affects the future 
working on a route and we are of the view 
that such an order would have repercussions 
on the worldng of the existing operators, 
whether for their good or not" - 
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Even so the installation of a fresh rice mill 
would have its repercussions on the working 
of existing rice mills in the localiW. Existing 
rice mill owners may be affected by the 
installation of a new rice mill, if the paddy 
available in the locality is not sufficient to 
go round for all tire mills. It is thus clear, 
on the legal principles involved and on the 
authorities, that an existing rice mill owner 
will have locus standi to approach this Court 
for certiorari, if he is aggrieved by the grant 
of a permit for a fresh rice mill in the loca- 
lity. The Act may provide for appearance 
and representation by existing rice mill 
owners in the locality. The Act may not 
provide for appearance and representation by 
existing rice mill owners in the locality. But 
the authority is constrained, by the law and 
rules made thereunder, to have due regard 
to certain considerations. There is nothing 
to preclude an existing rice mill owner suo 
motu placing before the authority these con- 
siderations, as failure to have regard to them 
may affect him prejudicially. An adverse 
order need not necessarily be agaiust a per- 
son, who, as of right, is entitled to make 
representation. In Lakshminarain’s case, AIR 
1968 SC 410, 413, the existing operator had 
been given no statutory right to make re- 
presentation. S. A. De Smith' in his Judicial 
Review of Administrative Action at p. 807, 
referring to authority, states : — 

“It would seem that one who has no right 
to appear or to be represented at a hearing 
may nevertheless be a person aggrieved ' by 
the determiuation made in consequence of 
that hearing.” 

It is relevant, in this connection, to refer 
to the decision of a Division Bench of this 
Court in VaUiamma v. State of Madras, AIR 
1967 Mad 332, 333, where a person applied 
for, certiorari to quash proceedings under the 
Land , Acquisition Act in respect of a land 
adjacent to his land. When the question of 
locus standi of the applicant was raised, it 
was observed by this Court: 

‘Tt, is not in dispute that the ■writ appel- 
I^t has a site immediately adjoining the 
site proposed to be acquired as a burial and 
burning ground; if the writ appellant builds 
a house thereon, and other houses also 
spring up in the locality the inmates of those 
houses may very well claim as the Kala 
Kshetra authorities previously did, that the 
proximity of this cremation and burial 
ground is an injury to health and hygiene. 
In that sense, the writ appellant is a person 
affected and it is in accordance with the 
principles of equity and law, tiiat too ■ rigid 
an interpretation of that term ought not to 
be adopted by Courts,” 

The Court proceeded in the ■view that the 
applicant had, by reason of his local situa- 
tion, a peculiar grievance of his own entitl- 
ing him to a writ ex debito justitiae. 

6. The decided cases show that when 
certiorari is sought, the Court generally 
looks for some personal interest of the apph- 
cant in the matter, something more substan- 
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tial and related to the applicant than due 
observance of law by authorities, and do not 
countenance a mere excess of zeal in the 
observance of law by others. A person who 
is denied a permit or one who is wrongtully 
deprived or refused something to which he 
is entitled, or on whom a legal burden is 
cast are obvious cases. But that does not 
exhaust the list. Other persons may be affect- 
S ed and genuinely aggrieved by excess or 
abuse of powers. The requirements as to the 
standing of an apphcant for certiorari can- 
not be circumscribed by any narrow limita- 
tion. Of necessity it would vary according 
to the. law administered, the illegality alleg- 
ed, and the mievance suffered. The right to 
apply for relief deeming himself aggrieved 
— ^if tlrat is the test — ^is one thing; making 
out a case for the issue of a certiorari is a 
different thing. That would depend on the 
judicial scrutiny of the record in relation to 
and his estabhshing one or other of the 
recognised rounds rar quashing. The neces- 
sity for juciicial scrutiny, when a person 
comes to Court complaining against an act 
of commission or omission of an administra- 
tive authority regulating trade, business or 
occupation under law which prejudicially 
affects him, springs from our concept ot the 
supremacy of the Rule of law and tlie autho- 
rity of the Court to determine the legaiify 
of the act. The fact that the licencing la_w 
vests the authority with some discretion in 
the matter, does not take the act of the 
j authority out of judicial scrutiny. When an 
X authority is entnisted with discretion, the 
authority must direct himself properly in law. 
He must direct his attention to matters which 
he is boimd to consider and he must exclude 
from consideration matters which are irrele- 
vant to what he has to consider. If he does 
not obey those rules, then he oversteps the 
bounds of his jurisdiction. In matters that 
could vitally affect citizens in their normal 
avocations, trade and business, there is no 
such thing as absolute discretion in adminis- 
trative authorities. The law on these matters, 
to. be valid, has to provide guide-lines and 
the discretion has to be controlled by the 
guide-lines. We may here adopt the observa- 
tions of Lord Reading in Ridge v. Baldwin, 
11984 AC 40, where the learned Law Lord 
said — 

“....nothing short of a decision of tto 
Court (House of Lords) directly in point 
would induce me to accept the position that, 
although an enactment expressly requires an 
offici^ to have reasonable grounds for his 
decision, our law is so defective that a sub- 
ject cannot bring up such a decision for re- 
view however seriously he may be affected 
and however obvious it may be that the 
j-'-- official acted in breach of his statutory obli- 
■ gation.” 

Of the decisions of this Comt on the ques- 
tion under consideration, tlie earliest directly 
on the question is tlrat of Rajagopalan J. in 
1957-2 Mad LJ 1 = (AIR 19 d 7 Mad 551). 
It was given under the Rice Mills Licensing 
Order, 1955, which was replaced by the Rice 


Mffling Industry (Regulation) Act, 1958. It 
is not contended that the replacement ot the 
licensing order by the Act makes ' any 
difference'. The applicant for certiorari in 
lhat case was an existing rice toil! owner 
who objected to the grant of a fresh licence 
in the locality. On the question of locus 
standi of the- applicant^ the learned Judge 
observed — 

“In my opinion a statutory ri^t to object 
to the mant of licence or permission may 
not be the exclusive test to apply in deciding 
whether an applicant for a writ of certiorari 
is an ‘ag^evea person entitled to challenge 
the validity of the order which he seeks to 
avoid. ... .the petitioner before me certainly 
had an interest of his own in the question, 
whether the third respondent should be 
granted a licence to work a rice mill in close 
proximity to the petitioners. That the statu- 
tory rules in the Rice Mills Licensing Order 
did not specifically confer a right on a 
trade rival, situate as the petitioner was, to 
object to the grant of a hcence under that 
order may not in^ my opinion, affect the real 
principle to apply in such cases.” 

In the next case, Ramasundara Nadar and 
Co. V. State of Madras, W. P. 644 of 1961, 
Jagadisan J. having found against the appli- 
cant on the merits, considered it unnecessary 
to examine the question whether the appli- 
cant had any locus standi. In Ramanathan 
Chettiar v. Board of Revenue, 1963-2 Mad 
LT 320, when the question of locus standi 
or existing rice mill owners was raised, Veera- 
swami J., observed that, as the records 
estabhshed that the authority was satisfied 
about the surplus position of paddy, before 
the issue of the new permits, the petition 
for certiorari need not be dismissed for want 
of locus standi. There is no express decision 
on the question of locus standi. 

7. W. A. 195 of 1962 (Mad), which 
Kailasam J. purported to follow and is relied 
on before us, does not, on our reading of 
the judgment (one of us was a party to it), 
decide the question of locus standi. The 
writ appeal was dismissed, at the admission 
stage, on an examination of the case on 
merits. It is observed therein : 

“There are no materials to assmne that 
fire Commissioner did not consider die rele- 
vant matters. Further we are by no means 
satisfied that by granting the licence to the 
first respondent any ri^t of the appellant 
had been affected so as to entitle him to 
approach this Court by way of a writ of 
certiorari.” 

The reference to right of the appellant’, it 
is apparent from the context in which the 
above observation was made is to the factual 
aspect. Referring to the argument that the 
productive capacity of the village being 
limited the running of more than four rice 
mills for the locality would entail a lessening 
of the business of the appellant in that only 
less paddy would come to bis mill for husk- 
ing, it was observed : — 

^“^at argument is based upon several 
^eculative hypothesis, none of which has 
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been made out by the materials available on 
record.” 

We are unable to take this decision as deter- 
mining diat an existing rice mill owner has 
no locus standi to question the grant of a 
permit for a fresh rice mill in the locality. 

In Lakshmiamma v. Commissioner for Land 
Bevenue, W. P. 1091 of 1962 = ILR (1964) 

2 Mad 869, Veeraswami L, declined to enter- 
tain the writ petition, filed by an existing 
rice mill owner who had opposed the grant 
of a permit to instal a new rice mill in the 
area, on the ground that the applicant could 
not be deemed to be a person agmeved. 
On writ appeal, therefrom, ILR (1964) 2 Mad 
869 at 871 = W. P. 1091 of 1962, the dis- 
missal of the writ petition was confirmed, 
but on other grounds on the merits. On the 
question of locus standi, the learned Judges 
observed — 

“The conclusion reached by the learned 
Judge can, in our opinion, be supported on 
the merits of the case as well." 

The question of locus standi was not dis- 
cussed. All the same the learned Judges 
were not inclined to differ from the view 
taken by Veeraswami J. The question was 
not specifically left open. The question of 
locus standi was the subject of specific dis- 
cussion and consideration by Kailasam J., in 
W. P. 2332 of 1966 (Mad), referred to 
already. The learned Judge proceeded in the 
view that the mere fact that a person who 
has a mill in close proximity to the one to 
which hcence has been granted is fikely to 
suffer financial loss is not sufficient to make 
him an aggrieved person in law. The learn- 
ed Judge thought that the decision of the 
Division Bench in W. A. 195 of 1962 (Mad), 
has held that the grant of a new licence to a 

E erson will not entitle an existing rice mill 
cence holder to approach diis Coiut for a 
writ of certiorari. In tins view, the learned 
Judge would hold, as already stated, that 
the decision in 1957-2 Mad LJ 1 = (AIR 
1957 Mad 551), cannot be said to be good 
law. The learned Judge observed that, ^ 
die petitioners before him (existing rice mill 
owners) were not aggrieved persons, they 
were not entitled to move - this ' Court and 
‘challenge the orders on any ground'. It may 
be observed that the le^ed Judge, however, 
examined the records produced by the Gov- 
ernment, and was satisfied that an elaborate 
enquiry had been . made by the authorities in 
comphance with the requirements of the 
Act and rules. The learned Judge, it may 
be pointed out, in Veerappa Gormder v. 
State of Madras W. P. 1042 of 196.1. (Mad), 
quashed an order granting permit on the 

ffi ’ication of an existing rice mill licence 
er observing : — 

"It is no doubt true that this Court has 
held that an existing rice irull licence holder 
is not a person aggrieved. But the Court has 
the discretion to grant a writ at the instance 
of even a stranger who brings to the notice 
of the Court that statutory requirements 
have not been complied wth. ... .This, in my 
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opinion, is a fit case for the issue of a writ, 
even though the petitioner caimot be called 
an aggrieved person.” 

The decision of Kailasam J. (in W. P. 2332 
of 1966 etc. batch) was taken up in appeals, 
Paramasiva v. Pannerselvam batch, W. A. 87 
of 1967 (Mad). The writ appeals were dis- 
missed at the admission stage itself. On the 
question whether existing rice mill owners 
who had objected to the grant of new per- 
mits are ag^eved persons, it was observed 
that it was not necessary to examine the 
matter at any length for disposal Of the writ 
appeals. The point particularly pressed in 
the writ appe^ was the absence of reason- 
ing in the order granting a permit and the 
Court was satisfied that there was an elabo- 
rate enquiry, at wMch all objections of the 
objectors were duly considered. The Court 
was inclined to agree with the contention of 
the objectors that the authorities, while 
granting the permit, were exercising some 
kind of a quasi-judicial function, if for no 
other reason, for the sufficing reason that to 
refuse a permit, may be to abridge or curtail 
a fundamental right. 

8. In the appeal in W. A. 150 of 1968 
(reported in 1969-1 Mad LJ 143), Veera- 
swami O. C. J. and Ramapfasada Rao, J. 
from a decision of Kailasam J., dismissing an 
application for certiorari questioning the 
grant of a permit for installation of a rice 
mill by the representative of a temple- on 
the ground that the order granting the per- 
mit was an administrative order and that in 
any case the applicant could not be con- 
sidered to be an agmieved person, the learn- 
ed Judges examined the records and felt 
satisfied that the licensing authority, in mak- 
ing the impugned order under Sec. 5 of the 
Act, had applied its 'mind to aU the relevant 
matters enjoined by the statutory provision 
to be taken into account. On the contention 
of the . Government that the applicant in any 
case cannot be regarded as an aggrieved per- 
son, the Court, while observing that the 
question did not call for consideration in the 
case, affirmed the principle laid down by 
this Court in AIR 1961 Mad 180 (FB) at 
p. 184, already set out, that lie applicant 
must have interest distinct from the gene- 
ral inconvenience which may be suifered by 
the law wrongly administered. The learned 
Judges were inclined to the view that an 
existing rice mill owner would be a person 
aggrieved, for they observe, when examin- 
ing the locus standi of the appellants before 
them : 

“He is not. a rival applicant for a rice 
mill permit, nor is he the orvner of a rice 
mill, nor, as far as we are able to see, is he 
interested in the matters, specified in Sec- 
tion 5 (4) of the Act.” 

The decision of the Andhra Pradesh High 
Court in Venugopala Reddi v. Amara Venkata 
Narasimhalu AIR 1962 Andh Pra 863, 368, 
does not help the respondent, as the grant 
of permit in that case was foimd to be in 
conformity with the licensing provision. It 
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was observed that an existing rice mill owner 
could not object merely on the ground that 
there was likelihood of his profits in the 
trade being diminished, as he had no exclu- 
sive monopoly to do die rice milling busi- 
ness in the area though he was entitled to 
his fundamental right imder Art. 19 (1) (g) 
to carry on his trade or business. Manifestly 
there was no ground for quashing. The 
decision of the Madhya Pradesh High Court 
in Maina Bai v. State of Madhya Pradesh, 
AIR 1965 Madh Pra 247, to which reference 
was made for the respondent, has no rele- 
vancy in the context of the issue now under 
consideration. The application for certiorari 
in that case was against an order rejecting 
an application for the grant of rice milling 
permit. The question of locus standi as such 
was not raised and considered. 

9. It is not contended for the existing 
rice mill owners that they have monopoly in 
their area. Nor do they claim a right to 
question in certiorari proceedings the instal- 
lation of a fresh rice mill in their area, if 
there is no violation or infringement of the 
rules and regulations governing the grant of 
fresh permits, merely on the groimd that 
their own trade or business may go down. 
Clearly if the law is wrongly administered 
and an existing rice mill owner is prejudicial- 
ly affected in consequence, his interest in 
due observance of the law is personal and 
sufficientiy substantial. We are of opinion, 
that an existing rice mill owner who has 
objected to the installation of a fresh rice 
mill in the locality and contends that he 
has been prejudicially affected by the grant 
of permit for installation of a fresh rice mill, 
has sufficient interest to give him locus standi 
to malce an application for certiorari under 
Article 226. In our view, cases taking the 
contrary view are not correctly decided. The 
rejection of the applications for certiorari in 
the cases now before us on the ground of 
want of locus standi cannot be sustained. 
The writ appeals are allowed. The writ peti- 
tions will have to be disposed of on merits. 
Petition for leave to raise additional groimds 
are dismissed, 

10. No order as to costs. 

Appeals allowed. 
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Antiseptic Employees Unit, represented 
by the Tamilnad Press Workers’ Union, 
Madras-2, Petitioner v. State of Madras, 
represented by its Secy., Dept, of Industries, 
Labour and Housing, Madras and another. 
Respondents. 

Writ Petn. No. 2205 of 1966, b/-17-6- 
1968. 

(A) Industrial Disputes Act (1947), Sec- 
tion 10 (1) — Payment of Bonus Act (1965), 
Section 34 (1) — Settlement arrived at 
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be^een management of Pressand Workers 
union on 27-3-1962 relating to dearness 
allowance, bonus and gratuity — Regarding 
claims made by union failure report made 
on 20-1-1966 — Bonus issue — Order of 
Government declining to make a reference 
on CTOund that bonus issue is covered by 
settlement dated 27-3-1962 held an obvious 
error — Question as to whether payment of 
Bonus Act was applicable or not had to be 
considered wth regard to demand made. 

(Para 3) 

(B) Industrial Disputes Act (1947), Sec- 
tions 10 (1), 12 (5) and 19 (2) — Settle- 
ment arrived at between management of 
press and workers’ rmion relating to dear- 
ness allowance and conditions of service 
etc. — Demand for enhancement of dear- 
ness allowance and revision of grades — 
Government refusing to refer demand on 
grounds that the management was prepar- 
ed to pay same dearness allowance as 
agreed -with other union and that rate 
compared favourably with rates in otlier 
presses and that the existing grades and 
wages also compared favourably with those 
in similar establishments ■ — Held, Court 
could not canvass order of reference close- 
ly to see if there was any material before 
Government to support its conclusion, as if 
it was a judicial or quasi-judicial determina- 
tion — • Government had the discretion to 
make a reference or not — > Further, there 
being failure to give notice under Section 19 
(2), which goes to root of the matter, order 
of Government can be supported on that 
©•ound also. Case law discussed. 

(Paras 6, 8) 

Cases Referred: Chronological Paras 


(1968) AIR 1968 SC 585 (V 55) = 

1968-1 Lab LJ 555, Management 
of the Bangalore Woollen Cotton 
and Silk Mills Co. Ltd. v. Work- 
men S 

(1968) 1968 Lab IC 832 = 1967-2 
Lab LJ 407 (Mad), Coimbatore 
Dt Textile Mill Stm Union v. 

State of Madras 4 

(1964) AIR 1964 SC 1617 (V 51) = 

1964-1 Lab LJ 351, Bombay Union 
of Journalist v. State of Bombay 5 

.(1964) AIR 1964 Mad 468 (V 51) = 

1964-1 Lab LJ 228, Govt, of 
Madras v. Workmen of South 
India Saiva Sidhanta Works Publi- 
shing Society 4 

(1960) AIR 1980 SC 1223 (V 47) = 

1960-2 Lab LJ 592, State of Bom- 
bay v. K. P. Krishna '4 

(1958) AIR 1958 SC 1018 (V 45) = 

1958-2 Lab LJ 634, State of Bibar 
V. D. N. Ganguly 4 

(1953) AIR 1953 SC 53 (V 40) = 

1953-1 Lab LJ 174, State of Madras. 

V. C. P. Saratby 4, 6 


G. Venkataraman, for Petitioner; T. 
Selvaraj, for Govt. Pleader and S. Swami- 
nathan and K. Ramagopal, for Respondents. 
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ORDER ; — This petition is filed by the 
Antiseptic Employees Unit, represented by 
the Tamilnad Press Workers Union, for the 
issue of a writ of Mandamus, directing the 
State Government to refer the dispute re- 
lating to all the demands contained in the 
Order of the State Government in G. O. 
Rt. 1306 dated 7-7-1966 for adjudication 
under Section 10 of the Industrial Dis- 
putes Act. The second respondent is a 
Journal represented by its partner one 
Sri Vyasa Rao. The journal is Engh'sh 
medical monthly with a circulation of 14,000 
copies under the name and style of 
‘Antiseptic’. Besides this, a monthly medical 
journal known as ‘Healtb’ is also printed 
and published by the second respondent 
with a circulation of 3400 copies montiiiy. 
There are 13 clerical staff and about 22 
workers employed by the Management. A 
settlement was arrived at between the 
management of the Press on the one hand 
and the clerical staff and the workmen on 
the other on 27-3-1962, relating to service 
conditions of the staff, dearness allowance, 
bonus and matuity. The ameement pro- 
vided that the staff and the labourers 
should be provided with 2% months bonus 
a year. The agreement was to be in 
force for three years. The Madras Press 
Labour Union on 22-4-1965 made certain 
claims and the Tamilnad Press Workers 
Union also came out with certain claims on 
7-6-1965. On 13-8-1965, an agreement 
was reached by the Management wth the 
Madras Press Laboiur Union for two years 
regarding the annual increment, dearness 
allowance, bonus and gratuity. The -peti- 
tioner Union was not a party to this agree- 
ment. Regarding the claims made by the 
petitioner Union, a failiure report was made 
on 20-1-1966, and the Government declin- 
ed to make a reference on 7-7-1966. Hence 
this writ petition is filed for a direction to 
refer the dispute for arbitration. 

2. The impugned order is dated 7-7- 
1966. It relates to six demands. The peti- 
tioner Union confines its relief to demands 
1 to 8 in this petition and the other demands, 
therefore, need not be considered in this 
petition. 

3. Demand (3) refers to payment of 
bonus. The reason given by the Govern- 
ment for not referring the dispute is stated 
as follows — 

“The bonus issue for the years 1962-63, 
1963-64 and 1964-65 is covered by the 
settlement dated 27-3-1962 entered into 
by the Management with" the Madras Press 
Labour Union under Section 12 (3) of the 
Industrial Disputes Act.” 

Mr. Doha, the learned counsel for the peti- 
tioner submitted that the Bonus Ordinance 
was passed on 31-5-1965 and the payment 
of Bonus Act came into force on 20-5-1965. 
Section 34 (1) of the Act enacts that the 
provisions of the Act shall have effect not- 
withstanding anything inconsistent contain- 
ed in any other law for the time being in 
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force and or in the terms of any award, 
agreement, settlement or contract of service 
made before the 29th May 1965. If the 
Act is applicable, no agreement, settlement 
or contract of service made before 29th 
May 1965, can be relied on but the provi- 
sions of the Act will have to be apphed. 
Section 22 of the Act enacts that where any 
dispute arises behveen an employer and his 
employees with respect to the bonus pay- 
able under this Act or with respect to the 
application of the Act to an establishment 
in public sector, then such dilute shall be 
deemed to be an industrial dispute within 
the meaning of the Industrial Disputes Act. 

Section 3 of the Act provides that where 
an establishment consists of different depart- 
ments or undertakings or has branches, 
whether situated in the same place or in 
different places, all such departments or 
imdertaldngs or branches shall be treated as 
parts of the same establishment for the 
pmrpose of computation of bonus under the 
Act. The proviso states that where for any 
accounting year a separate balance sheet 
and profit and loss account are prepared 
and maintained in respect of any such 
department or imdertalong or branch, then, 
such department or undertaking or branch 
shall be treated as a separate ^tablishmcnt 
for the piupose of computation of bonus 
under the Act for diat year, rmless such 
department or undertaking or branch was 
immediately before the commencement of 
that accounting year treated as part of the 
establishment for the purpose of computa- 
tion of bonus. The Government have declin- 
ed to make a reference on the ground that 
the bonus issue is covered by, the settle- 
ment dated 27-3-1962. As pointed out^ 
Section 34 (1) of the Pajunent of Bonus Act 
makes it clear -that an agreement, settlement 
or contract of service made before 29 th May 
1965, will not be effective and the provi- 
^ons of the Act will govern the issue relat- 
ing to bonus, if the Act is apph’cable. The 
Government have not refused to, refer the 
demand relating to pa 3 rment of bonus on 
the ground that Ihe Act is not applicable. 

The question as to whether the Pa 3 Tnent of 
Bonus Act, 1965 is applicable or not has 
to be considered with regard to the demand 
made by the petitioner Union. The reli- 
ance on the settlement deed dated 27-3- 
1962 is an obvious error. The order of the 
Government refusing to refer the demand for 
payment of bonus will have to be set aside 
and is accordingly set aside. The Govern- 
ment is directed to consider the question 
whether the Payment of Bonus Act, 1965 
is applicable or not to the demand and 
decide the question as to whether a reference 
should be made or not. 

4. Demand (1) relates to enhancement 
of dearness allowance, and demand (2) re- 
lates to revision of grades and wages 
scales. The Government declined to refer 
the demand for enhancement of dearness 
allowance on the ground that the manage- 
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ment was prepared to pay the staff the 
same dearness allowance agreed to be paid 
under the settlement dated 13-8-196S 
under Section 12 (3) of the Act, entered 
into witli the Madras Press Labomr Union, 
and that that rate compared favourably 
with the rates in other presses. The Gov- 
ernment declined to refer the demand for 
revision of grades and wages scales on the 
ground tliat the existing grades and wages 
compared favourably with those in similar 
establishments. The law relating to the 
power of the Government to make a 
reference has been laid down by the 
Supreme Court in State of Madras v. C. P. 
Sarathy, 1953-1 Lab LJ 174 = (AIR 1953 
SC 53), State of Bihar v, D. N. Ganguly, 
1958-2 Lab LJ 634 = (AIR 1958 SC 1018) 
and State of Bombay v, K. P. ICrishna, 1960- 
2 Lab LJ 592=(AIR 1960 SC 1223), and by 
a Bench of this Court in Govt, of Madras v. 
Workmen of South India Saiva Sidhanta 
Works Publishing Society, 1964-1 Lab LJ 
228 = (AIR 1964 Mad 468). The above 
decisions were considered by this Court 
in Coimbatore Dt. Textile Mill Staff Union 
V. State of Madras, 1967-2 Lab LJ 407 at 
page 408 = (1968 Lab IC 832) (Mad) and 
the position was summed up thus : 

“A consideration of the authorities cited 
above makes it clear that the High Court 
cannot sit as a Court of appeal on the 
order passed by the Government, The 
Government in passing an order under Sec- 
tion 10 (1) read with Section 12 (5), is act- 
ing in an admini.strative character (capacity) 
and it has the option to make a reference or 
not to make a reference on the facts, taking 
into consideration the expediency in each 
case; the decision is for the Government to 
take and not for the Courts to interfere. 
The Government will be justified in refus- 
mg to make a reference where the dispute is 
inconsistent with the agreement between the 
parties. But the Court will be justified in 
issuing a writ of Mandamus if the Govern- 
ment did not act bona fide or base its con- 
clusions wholly on irrelevant or extraneous 
materials or materials which were not 
germane for deciding the question whether 
a reference should be made or not" 

5. Mr. Doha, the learned counsel for the 
petitioner strongly rehed on a decision of the 
Supreme Court in Bombay Union of Journa- 
list V. State of Bombay, 1984-1 Lab LJ 
351 = (AIR 1964 SC 1617), where the 
Supreme Court held — 

It is true that if the dispute in question 
raises questions of law, the appropriate Gov- 
ernment should not purport to reach a final 
decision on the said questions of law, be- 
cause that would normally lie within the 
iurisdiction of the Industrial Tribunal. Simi- 
larly on disputed questions of fact the appro- 

K te Government cannot purport to reach 
conclusions, for that again would be the 
province of the industrial tribimaL” 

Uiis passage is later explained by their Lord- 
ships as meaning that the appropriate Gov- 
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emment is not precluded from considering 
even prima facie the merits of the dispute 
when it decides the question as to whether 
its power to make a reference should be 
exercised under Section 10 (1) read with Sec- 
tion 12 (5) or not, and that it must be held 
that a prima facie examination of the merits 
cannot be said to be foreign to the enquiry 
which the appropriate Government is entitled 
to make in dealing with a dispute imder 
S. 10 (1). 

6 . Mr. Doha submitted that the order 
relating to demand (1) is unsustainable on 
two grounds, namely, that the staff had not 
consented to accept the dearness allowance 
as agreed to by the Labour Union and there- 
fore the settlement dated 13-8-1965 is not 
binding on the labourers. The Government 
has said that the management was prepared 
to pay the staff the same dearness allowance 
agreed to be paid under the settlement dated 
13-8-1965, and that ' that rate compared 
favomably with that in other presses. The 
statement that the rate compared favourably 
with the rates in other presses was vehement- 
ly challenged on the ^ound that there is no 
material on record to show that the Govern- 
ment compared the rates prevaffing in other 
presses. I do not think this question can be 
gone into by this Court, for as observed by 
file Supreme Court in 1953-1 Lab LJ 174 = 
(AIR 1953 SC 53), the Court could not 
canvass the order of reference closely to see 
if there was any material before the Gov- 
ernment to support its conclusion, as it it 
was judidal or quasi-judicial determination. 
The Government has the discretion to make 
a reference or not. Considering the circum- 
stances of the case there is no material 
for coming to the conclusion that the Govern- 
ment was not right in coming to the con- 
clusion that the dearness allowance agreed 
to be paid compared favourably with the 
rates in other presses. 

7. Regarding the second demand for 
revision of grades and wages scales 
also, the Government on a con- 
sideration of the facts have come 
to the conclusion that the existing 
grades and wages compared favourably with 
those in similar establishments. I do not 
think in the circumstances, the Court \vill be 
justified in examining the materials that 
were available before the Government tor 
coming to the conclusion. Suffice it to say 
that there is no material to hold that the 
Government was in any way influenced by 
any extraneous material for coming to that 
conclusion. On these grounds, the order of 
the Government declining to refer demands 1 
and 2 for arbitration should be upheld. 

8. Mr. Swaminathan, learned counsel for 
the respondent, submitted that the order of 
the Government should be upheld on legal 
grounds also. He submitted that under Sec- 
tion 19 (2) of the Industrial Disputes Act, 
1947j a settlement arrived at shall bo bind- 
ing for such period as is agreed upon by the 
parties and shall continue to -be binding on 
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the parties, after the expiry of the period 
aforesaid, ontil the ejroiry of two months 
from the date on which a notice, in writing 
of an intention to terminate the settlement 
is given by one of the parties to the oth^ 
party to the settlement. On record, there^ is 
no materi^ for holding that any such notice 
as required under Section 19 (2) of the- Act 
was given to the management. In a recent 
decision of the Supreme Court in Manage- 
ment of the Bangsdore Woollen Cotton and 
Silk Mills Co., Ltd, v. Workmen, AIE. 1968 
SC 585, it has been held that the Tribunal 
had no jurisdiction to adjudicate upon any 
claim rmless a notice under Section 19 (2) 
had been given. The Court observed that 
when there is no notice as required under 
Section 19 (2), it would follow that there is 
a subsisting award binding on the parties and 
the Tribrmal v?ill have no jurisdiction to 
consider the same in a reference. 

Mr. Doha, learned counsel for the peti- 
tioner, submitted that the decision will not 
be apphcable to a case where the absence 
of notice rmder Section 19 (2) was not raised 
at the earliest point of time. I am unable to 
find any support for this contention in the 
judgment. As seen from the decision, it is 
dear that if the agreement is not vahdly 
terminated imder Section 19 (2), it continues 
to be subsisting and binding on the parties. 
Learned counsel for the petitioner submitted 
that the order of the Government cannot be 
sou^t to be supported on any ground not 
mentioned in the order itself, and therefore 
this ground cannot be taken into accoimt. 
Even accepting this contention I find that the 
order of the Government refusing to reter 
demands 1 and 2 carmot be inteifoed -with. 
I am also of the view that as the failure to 
give notice rmder Section 19 (2) of the Act, 
goes to the root of the matter, the order of 
me Government can be supported on that 
ground also. 

9. In the result, the writ petition is 
allowed with regard to demand 73), namely, 
demand for payment of bonus. The Govern- 
ment will consider the question whether the 
Payment of Bonus Act, 1965 is applicable 
or not and decide as to whether the demand 
should be referred to adjudication or not. 
With regard to demands l and 2, the writ 
petition is dismissed; there 'will be no order 
as to costs. 

Order accordingly.; 
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Ama Stores represented by its Partner 
M. T. M. Abuhacker, Petitioner v. Collector 
of Madras and another, Bespondents. 

Writ Petn- No. 4369 of 1965, D/- 29-7;- 
1968. 

(A) Stamp Duty — Stamp Act (1899), 
Section 56 (1) and (2) — Collector 

EM/FM/.C182/69/TVN/D 


holding the document to be a sale 
deed — - Party aggrieved invol^g power 
of Revenue Board under Section 56 (1) 

— Personal hearing also sought — Board 
confirming Collector’s decision without 
^ving personal hearing to parly ■ — Board 
directed to rehear appeal after heating party. 
Am 1951 Mad 276 held doubtful after Am 
1962 SC 1217 — (Constitution^ of India, 
Article 226 — Quasi-judicial tribunal — < 
Natural justice.), 

The Collector of Madras construed the 
terms of the document in question and came 
to the conclusion that it was a sale deed 
and not a mere agreement regarding a prior 
completed sale as contended by the party. 

In an appeal under Section 56 (1) of the 
Stamp Act, before the Board of Revenue as 
the Chief Controlling Revenue Authority. 
The Board of Revenue in an elaborate order 
agreed with the decision of the Collector 
and dismissed the appeal without gi^'ing the 
party an opportunity of being heara, though 
the party in the memo, of appeal had 
asked for iL By a writ petition the 
order was challenged on the groxmd 
that the personal hearing ought to 
have been given especially' when it was asked 
for and that therefore there had been non- 
compliance \vith the principles of natural 
justice. The Revenue pleaded that under 
Section 56 (1) of the Ach the Authority was 
not exercising quasi-judicial function and 
therefore, it %vas not necessary to give a ^ 
personal hearing before' making the order : . ji 

Held, that under the circumstances of fte 
case, what was exercised by the Authorify 
was not an administrative function but a 
quasi-judicial function invoked for the pur- 
pose of modifying the orders of the Collector 
in favour of the aggrieved party. In such a 
case the authority' has to act quasi-judicially, 
just as in the case under Section 58 (2). This 
carried xvitli it an obligation to give opportu- 
nity to the party of being heard, especially 
when a large amount of duty' and penalty 
was involved. In the present case the pa^ 
himself had also askea for a personal hearing 
in his .memorandum of appeal. The Autho- 
rity' was directed to reliear the appeal giving 
the petitioner opportunity of being heard. 

(Para 7 ) 

The more reasonable view was tliat after 
the Collector had exercised his power under 
Chapters IV and V by levy'ing stamp duty, 
and the power of the Chief Controlling 
Revenue Authority was invoked by the ag- 
meved party' under Section 56 (1) and if 
thereafter, that Authority proceeded to exer- 
cise that power, it must also be viewed as 
the exercise of a quasi-judicial function. It 
was immaterial for this purpose whether that 
power v'Hs invoked at the instance ot the r ’ 
aggrieved party or at the instance ot the 
Revenue. MR 1962 SC 1217 and Am 1966 
Mad 36, Folk; Correctness of AIR 1951 Mad 
276 held doubtful after Am 1962 SC 1217; 
.(1950) 2 Mad LJ 564, Ref. (Para 8) 
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(B) Stamp Dufy — - Stamp Act (1899), 
S. 56 — Sub-sections (1) and (2) compared 
— • (institution of India, Art, 226 — Quasi- 
judicial power). 

Sub-sections (1) and (2) of Section 56 of 
the Stamp Act vest quasi-judicial power in 
the Chief Controlling Revenue Authority 
with this diflFerence, that Section 56 (2) is 
made applicable when the Collector feels 
himself a doubt as to the amount of duty 
payable on the instrument, draws up a state- 
ment of the case and refers it with his own 
opinion for the decision of the Chief Control- 
ling Revenue Authority. Under Section 56 
(2) Chief Controlling Revenue Authority is 
moved to act by the Collector before he 
takes a decision; under Section 56 (1) he is 
moved to act by the aggrieved party after 
the Collector has taken a decision. AIR 1951 
Mad 276 and AIR 1966 Mad 86 and AIR 
1962 SC 1217, Rel. on. (Para 7), 

(Q Stamp Duty — Stamp Act (1899), 
S. 57 — Nature of power conferred by sec- 
tion — In a proper case, the officer is boxmd 
to make a reference — Compulsion by issue 
of writ possible — (Constitution of India, 
Art 226). 

The power in Section 571 of the Stamp 
Act is in the nature of an obligation or is 
coupled with an obligation, and can be 
demanded to be exercised also by the party 
affected by the assessment of stamp duty. 
The Authority is obliged to make such a 
reference when an important and intricate 
question of law in respect of the construc- 
tion of the document arises. As a public offi- 
cer it is his duty to make the reference. If 
he omits to do so, the Court can direct him 
to discharge the duty in an application xmder 
Article 226 of the Constitution. AIR 1962 
SC 1217, Rel. on. (Para 7) 

Cases Referred; Chronological Paras 
(1966) AIR 1966 Mad 36 (V 53) = 

(1965) 1 Mad LJ 431, Annamdai 
and Co. v. District Registrar, 

Madras 3, IT, 8 

(1962) AIR 1962 SC 1217 (V 49) = 

' (1962) Supp 3 SCR 50, Board of 

Revenue v. Vidyawati 3, 7, 8, 9 

(1951) AIR 1951 Mad 276 (V 38) = 
1950-2 Mad LJ 399, In re Shan- 
muga Mudaliar 6, 0 

(195oT 1950-2 Mad LJ 564, Chief Con- 
trolling Revenue Authority v. Maha- 
rashtra Sugar Mills 8 

T. Martin, for Petitioner; J. Kanakaraj, for 
Govt. Pleader, for Respondents. 

ORDER ; The Petitioner, Ama Stores, re- 

E resented by its partner M. T. M. Abubacker, 
as filed this \vTit petition under Article 226 
of the Constitution of India prajdng for the 
issue of a -writ of certiorari quashing respec- 
tively the orders of the Collector of Madras, 
' die 1st Respondent, and the Commissioner of 
Land Revenue, Prohibition, Excise and 
Settlement of Estates, Board of Revenue, 
^Iadras, the 2nd Respondent. The petitioner 
contended that a certain document executed 
by him on 25-10-1963 was an agreement, 
which merely recited the facts of an already 


completed sale and also the conditions under 
which the sale took place. Hence he pleaded 
that it would suffice, for the purpose of pay- 
ing the appropriate court-fee under the Stamp 
Manual, if the document was stamped as an 
agreement, for which the duty payable is 
Rs. 2%. This was the du^ actu^y paid on. 
the document viz., Rs. 2%. The petitioner 
had to bring this agreement before tihe 
Registrar of Trade Marks for the purpose of 
transferring the trade mark; but mat officer 
was of the opinion that the document in 
question was really a sale deed and sent it 
to the Collector of Madras for impound- 
ing. 

For the levy of proper stanro duty the Ist 
respondent, the Collector of Madras, constru- 
ed the terms of the document and came to 
the conclusion that it was a sale deed and 
not a mere agreement regarding a prior com- 
pleted sale. The decision of tbe Collector 
was that as a sale deed a stamp duty of 
Rs, 1460-25 should be leviei and in addi- 
tion a penalty of Rs. 250 snould be paid. 
Aggrieved against the above decision the 
petitioner ffled an appeal to the Board of 
Revenue, the 2nd respondent, who as tie 
Chief Controlling Revenue authority, has 
got certain powers conferred under Sec. 56 
^) of the Act. It was this power that was 
invoked by the petitioner, in his appeal 
against the order or the Collector. The Board 
or Revenue in an elaborate order passed on 
8-10-1965 came to the conclusion that the 
levy of stamp duty and penalty by the Col- 
lector was proper and dismissed the appeal 
petition of the petitioner. 

2. It is contended by the learned counsel 
for the petitioner in this writ petition, and 
that is the main groxmd for the relief that 
be seeks, that the Board of Revenue as the 
Chief Controlling Revenue- Autborily, whose 
appellate power the petitioner invoked, 
ought to have given die petitioner an oppor- 
tunity for making a personal representation, 
especially, since in ms appeal petition, he 
had specifically asked for that relief. It is 
urged for the petitioner that when the Board 
of Revenue disposed of the appeal only on 
the grounds set forth by the petitioner in 
the appeal memo ignoring the specific re- 

S uest made by the petitioner diat he should 
e heard, there was non-compliance of the 
principles of natural justice. 

3. Reliance was placed by the learned 
counsel for the petitioner on the decision of 
the Supreme Court in Board of Revenue v. 
Vidyawati, AIR 1962 SC 1217 and the deci- 
sion of Srinivasan, J., in Annamalai and Co, 
V. District Registrar, (1965) 1 Mad LJ 431 = 
(AIR 1966 Mad 36), for the stand taken 
that a proper compliance xvith the duties im- 
posed by the statute on the Board of Reve- 
nue as the Chief Controlling Revenue Autho- 
rity in such a case should he viewed as in- 
volving ’a duty to hear the pefa'fa'oner in 
person, especially when a large financial com- 
mitment would be imposed on him if bis 
contentions are to be overruled. In the 
Supreme Court decision cited above the 
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matter came np before the Board of Revenue 
on a reference by the CoDector under Sec- 
tion 56 (2) of the Stamp Act. Such a refer- 
ence is made by the Collector when without 
taking a decision himself he feels doubt as 
to the amount of duty payable. The Supreme 
Court held; 

“The question before the Board under 
Section 56 (2) being one of construction of an 
instrument and the application of the Act 
to it being a pure question of .law which 
may result in payment of large amounts by 
the executants of the document, it would 
not in our opinion be improper to hold that 
for the determination of such a question the 
Legislature intended that the party aifected 
by the decision of the Board of Revenue 
should be given a hearing, and that the 
Board should Act judicially in deciding a 
pure question of law”. 

4. The Supreme Gomt also observed at 
page 1220 of the judgment; 

It seems to us, considering the nature of 
the duty cast on the Board of Revenue under 
Section 56 (2) requiring it to construe instru- 
ments submitted to it thereunder and the ap- 
plication of tlie Act to them which may 
result, in payment of heavy amounts of 
deficit duty and even heavier amounts as 
penalty, that the Legislature intended that 
the Board of Revenue should hear the person 
executing the document before saddling him 
with large pecuniary liability.” 

5. Srinivasan, J., in the second of the 
decisions cited above had before him a case 
where the District Registrar, who has got 
the powers of a Collector under the Stamp 
Act, construed a certain document and levied 
a stamp duty of Rs. 1138-80. The executant 
of the document feeling aggrieved against 
the District Registrars Order moved the 
Board of Revenue under Section 56 (1) of 
the Act. At the same time the Inspector 
General of Registration had perused the 
order of the District Registrar levying duty 
in that case, and as the matter involved 
some loss of revenue he referred . it to the 
Board of Revenue under Section 56 (2). 
Both tlie petitioner s appeal and tlie reference 
were dealt with by the Board of Revenue, 
and the appeal of the executant of the docu- 
ment was dismissed and the levy made by 
the District Registrar was confirmed. Sri- 
nivasan, J., who dealt with the case in the 
writ petition observed: 

“It is true that the authority is not requir- 
ed, under the Madras Stamp Act to furnish 
his reasons for the conclusion that he reach- 
ed, and where the matter is piit in issue and 
a dispute is raised and tlie adjudication is 
certainly a quasi-judicial one and. imposes 
an onerous liability on the party, one would 
have expected at least brier reasons In 
support or the conclusions reached. ‘More 
than all, as I have pointed out, no opportu- 
nity whatsoever was given to the party to 
make his representations before any of the 
authorities who dealt with the matter ” italics 
(hero in ‘ *) mine". 


6. There was a decision of this Court 
given much earlier in 1950 and reported in 
Shanmuga Mudaliar In re, (1950) 2 Mad LJ 
399 = (AIR 1951 Mad 276). Mr. P. V. 
Rajamannar, the learned Chief Justice, speak- 
ing for the Bench observed : 

“The only ground on which this writ is 
sou^t is that the Board did not give any 
opportunity to the petitioner to be draUy ^ 
heard. There is nothing in the Act or in the.>^ 
Rules framed thereunder which enjoins on ■ 
&e Board the duty to give an oral hearing 
to a person who invokes their revisions 
jurisdiction. All that quasiriudicial Tribunal 
like the Board of Revenue have to do is. to 
give sufficient opportunity to the persons 
who approach them for the exercise of their 

jurisdiction to state their case This 

opportunity has been given to the petitioner, 
because presumably he has stated all his 
grounds of objection to the order of the Re- 
venue Divisional Officer in his revision peti- 
tion.” 

7. The decision of the Bench of this 
Court was given in 1950- long prior to the 
decision of the Supreme Court in AIR 1962 
SC 1217. The learned Government Pleader, 
however submits that the decision of the 
Supreme Court will not apply to this case 
because that case dealt witli a reference by 
the Collector under Section 56 (2) of the 
Act, whereas the present case is an appeal 
petition by the party to the Board of Reve- 
nue under Section 56 (1). In such a case 
it is urged that the principles laid down by 
the Bench of this Court in (1950) 2 Mad / 
LJ 399 = (AIR 1951 Mad 276), will apply, 

I am unable to aCTee. Section 56 (1) does 
not mention specifically about any right of 
appeal or revision to the aggrieved party in 
such cases.. It vests in the Cliief Controlling 
authority a power of control over the deci- 
sion of the Collector. But both the judgment 
of this Court in (1950) 2 Mad LJ 399 = 
(AIR 1951 Mad 276) as well as that 
of Srinivasan, J. in (1965) 1 Mad LJ 431 = 
(AIR 1966 Mad 36), have construed that 
this power of control of the Chief Control- 
ling Revenue authoritj’' under Section 56 (1) 
is a quasi-judicial power which could be 
invoked at the instance of the aggrieved 
party. Section 56 (2) also vests a quasi-judi- 
cial power in the same authority, namely 
the Chief Controlling Revenue Autiiority but 
with this difference, that Section 56 (2) is 
made applicable when the Collector feels 
himself a doubt as to the amount of duty 
payable on the instrument, draws up a state- 
ment of the case and refers it with his own 
opinion for the decision of the Chief Con- 
trolling Revenue Autiiority. Under Sec. 56 
(2) the Chief Controlling Revenue AutIiorily| 
is moved to act by the Collector before he , 
takes a decision; under Section 56 (1) he is I- 
moved to act by the aggrieved party after -' 
the Collector has taken a decision. But in 
either case the power exercised by the Chief 
Controlling Autiiority is the power of a quasi 
judicial tribunal for deciding an issue be- 
tween the subject on the one hand and the 
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Revenue on the other regarding the inter- 

E retation of a document. That interpretation 
as been held by the Supreme Court as 
involving a substantial question of law. 

The point that arose for decision by the 
Supreme Court is somewhat different, name- 

S iether on a reference by the party the 
Controlling Revenue Authority will be 
obliged to make a reference to the Court 
under Section 57 of the Stamp Act for its 
determination of the proper duty payable on 
instrument. The Supreme Court held that 
the power in Section 57 of the Stamp Act 
is in the nature of an obligation or is coupl- 
ed with an obligation, and can be demand- 
ed to be exercised also by the party affected 
by the assessment of stamp duty. The Autho- 
rity is obliged to make such' a reference when 
an important and intricate question of law 
in respect of the construction of the docu- 
ment arises. As a public officer it is Iris duty 
to make the reference. If he omits to do so, 
the Court can direct him to discharge the 
duty in an application tuider Article 226 of 
the Constitution. , 


8. Srinivasan, J., in (19651 1 Mad LJ 
431 = (AIR 1986 Mad 36\ haa before him 
an application by the aggrieved party under 
Section 56 (1) for collecting the levy of 
stamp duty and penalty by the Collector, 
who happened to be the District Registrar 
in that case. The Inspector General of Regis- 
tration, the superior officer of the Distnct 
Registrar, had also applied to the Board of 
Revenue for determination of the correct 
amount of stamp duty. The decision involv- 
ed the question whether the Collector had 
levied the proper duty, and the learned 
Judge observecf; 


"When the Board was thus called upon to 
ascertain the amount of duty, particularly 
as there had been a dispute between the 
petitioner and the registering authority in 
mat regard, the decision which the Board 
proceeded to render would undoubtedly have 
been more valuable had it heen given after 
hearing what the affected party had to say 
in the matter.” 


Then the learned Judge proceeded to exa- 
mine the gist of the document and found 
that the result of the decision of the Board 
was that the party would have to pay a duty 
of nearly Rs. 7000. The learned Judge re- 
ferred to an earlier decision of the Supreme 
Court in Chief Controlling Revenue Autho- 
rity V. Maharashtra Sugar Mills, (1950) 2 
Mad LJ 564; but the later decision referred 
to above in AIR 1962 SC 1217, was not 
cited before tlie learned Judge. The learned 
Judge, however, ohserved: 

"... .where the matter is put in issue and 
a dispute is raised and the adjudication is 
certainly a quasi-judicial one and imposes an 
onerous liabuity on the party', one would 
have expected at least brief reasons in sup- 
port of the conclusion reached. More than 
all, as I have pointed out, no opportunity 


whatsoever was given to the party to make 
his representations before any of the autho- 
rities who dealt with the matter.” 


9. It is urged by the learned Govern- 
ment Pleader that the Supreme Court- in AIR 
1962 SC 1217 at p. 1219, proceeded oii tire 
footing that they were dealing with the 
matter under S. 56 (2) and not under S. 56 
(1) “on the application filed by the respon- 
dents inviting it to exercise its power of 
control thereunder”. The Supreme Court left 
the question open, as to whether the Chief 
Controlh'ng Revenue Authority, whose power 
of control is invoked by the aggrieved party, 
is exercising a quasi-judicial power or only 
an administrative power. But it is difficult to 
hold that the scheme of the Stamp Act 
leaves the aggrieved party without a right 
of appeal especially in cases where he is 
ordered to pay a heavy amount of stamp 
duty and penalty, on the basis of the inter- 
pretation of the nature of a document for 
the purpose of the stamp law by a Collector, 
and that the only occasion when the Chief 
Controlling Revenue Authority is called upon 
to exercise quasi judicial powers, is when 
the Collector who feels a doubt as to the 
amount of duty payable on an instrument 
asks for his decision under Section 56 (2). 


On the other hand, the more reasonable 
view seems to me to be that after the Collee- 
tor has exercised his power under Chap- 
ters rV and V by levying stamp duty, and 
the power of the Chief Controlling Revenue 
Authority is invoked by the aggrieved party 
under Section 56 (1) and if thereafter, that 
Authority proceeds to, exercise that power, 
it must also be viewed as the exer- 
cise of a quasi-judicial function. It is im- 
material for this purpose, whether that power 
is exercised at the instance of the aggrievr 
ed party or the instance of the Revenue. 
In the present case the Chief Controlling Re- 
venue Authority has taken up the' applica- 
tion of the party for disposal as an “appeal” 
against the orders of the Collector. It has 
written out an elaborate order canvassing the 
grounds set out by the party in his “peti- 
tion of appeal”. From the circumstances of 
the case it has to be held that what was 
exercised by the Chief Controlling Revenue 
authority in this case was not an administra- 
tive function but a quasi-judicial function 
invoked for the purpose of modifying the 
orders of the Collector in favour of the 
aggrieved party. In such a case it is clear 
that the authority has to act quasi-judicially, 
just as in the case under Section 56 (2). Tms 
carries with it an obligation to give oppor- 
tunity to the party for being heard, espe- 
cially when a large amount of duty and 
penmty is involved. In the present case the 
party himself has also asked for a personal 
hearing in his memorandum of appeal. For 
the aforesaid reasons I am of the opinion 
that the requirements of natural justice had 
to be followed in this case where the Chief 
Controlling Revenue • authority was request- 
ed by the aggrieved party to interfere in a 
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quasi judicial capacity. That requirement 
carried with it an obhgation to give the party 
a personal hearing. I therefore allow the 
writ petition and quash the order of the 
second respondent, the Commissioner of 
Land Revenue dismissing the appeal of the 
petitioner. The second respondent is directed 
to restore the appeal to his file and dis- 
pose it of after giving an opportunity to the 
petitioner for a personal hearing. No order 
as to costs. 

Petition allowed.. 


AIR 1970 MADRAS 152 (V 57 C 40) 
RAMAKRISHNAN, J. 

A. M. S. and Brothers, represented by 
A. M. Dawood Shah, Partner, Petitioner V. 
Union Territory of Pondicherry represented 
by the Chief of Contribution at Pondicherry 
and another. Respondents. 

Writ Petn. No. 1088 of 1967 (P.) D/-21-3- 
1969. 


(A) Pondicherry Alcoholic Liquors (Con- 
sumption Duty) Amendment Act (5 of 1966), 
Art. 5 — ^Enhancement of Consumption Duty 
Act falls rvithin Entry 51 and therefore 
rvithin competence of State Legislature — 
Constitution of India, Sch. VII, List D, 
Entry No. 51. 

Where the enhancement -of consiunption 
duty on all foreim liquors imported into the 
territory of Pondicherry was made by way 
of an amendment called the Pondicherry 
Alcohohc Liquors (Consumption Duty) Am- 
endment Act, 1966 to the Pre-Constitution 
Act, viz. the resolution of the General Coun- 
cil in 1906. 

Held, the levy was within the competence 
of the State" Legislature. At the relevant 
period alcoholic liquor was manufactured in 
Pondicherry also and there was consump- 
tion duty on such liquor, what the Amend- 
ment provided for was a countervailing duty 
falling within Entry 51 of List H of the 
Seventh Schedule of the Constitution: AIR 
1966 SC 1686, Ref. (Para 3) 


(B) Pondicherry Alcoholic liquors (Con- 
sumption Duty) Amendment Act (5 of 1966), 
Article 5 — Transport of liquor mentioned 
in permit effected within time granted with- 
out violation of permit — Further .'duty is 
not to be paid at time of actual movement 
of goods in carrier across State’s frontier. 

Where the authorities, under the resolu- 
tion passed by the' General Council in 1908, 

t ave a period of three months for the vali- 
ity of the “import duty paid permit” thus 
issued, one can reasonably infer that they 
intended to consider that the “lime of entry 
for the piurpose of Article 5 of the Amend- 
ment Act, 1966 will be a period which could 
be expected to cover a period of three 
months commencing from the contract of 
sale with the foreign dealer or foreign 

IM/IM/E41/69/MBR/D 


supplier, and ending with the arrival of the 
goods in the limits of Pondicherry. Because 
of this period of three months and because 
of the insistence that duty should be paid 
before the permit is granted, “the time of 
entry” has to be given an errtended meaning 
to cover the period of three months from 
the date of the issue of import duty paid 
permit wthout laying stress upon the exact 
point of time when under tire carrier in h. 
which the goods are transported crossed the ' r 
State frontier. Tire entire period of validity 
of the permit, namely tluree months, must be 
viewed as time of entry for the purpose of 
tire payment of consumption duty. The 
period must be treated as the estimated 
period to cover all incidents of actual trans- 
port of goods. If the transport is made with- 
in the time prescribed in the permif^ pay- 
ment of duty will be valid. 

(Paras 5, 7)' 

Further, there may be violations which 
faU within the scope of non-compliance with 
the permit. But when such violations have 
not taken place, and the transport of the 
liquor mentioned in the permit is effected 
within the time manted in the permit, there 
is no scope of holding that a further duty 
has to be paid rvith reference to the law in 
force at the time of the actual movement of 
goods in tire carrier, across the State’s fron- 
tier: AIR 1962 SG 1006,, Disting.; AIR 1961 
SC 41, Ref. (Para 6) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 1686 (V 5.3) = 1. 

(1966) 1 SCR 865, Kalyani Stores /'Z 

V. State of Orissa Q 

,(1962) AIR 1962 SC 1006 (V 49) = 

1962 Supp (2) SCR 1, M/s. Chotabhai 
V. Union of India ’ B 

(1961) AIR 1961 SC 41 (V 48) = 

(1961) 1 SCR 305, Universal Imports 
Agency v. Chief Controller 5 

R. Kesavan Iyengar and K. Yamunar, for 
Petitioner; Govt. Pleader, for Pondicherry, for 
Respondents. 

ORDER ; — The petitioner, A. M. S. ^d 
Brothers, is engaged in the business of im- 
porting liquors into the Union Territory of . 
Pondicherry from other States in India. 
Under a resolution passed by the “General 
Council” in 1906, which has the force of 
law, the Pondicherry Government was given 
power to levy ta.x cmed “Consunmtion Duty” 
on all foreign liquors importea into the 
territory of Pondicherry, as well as on 
locally manufactmed liquor. After the 
merger of the former French Territory of 
Pondicherry in the Indian Union, the above 
consumtion duty was collected in • advance 
from’ importers rmder a scheme called 
‘Import Duty paid permits”. Only after v, 
tiiey had obtained such Import Duty paid ^r 
Permits, were they allowed to import h’quor 
from other parts of India into Pondicherry 
limits. In other words, advance payment .of 
consumption duty was made as a condition 
precedent to the issue of the Import Duty 
paid Permit. The permit so issued \vas 
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valid for three months from the date of 
issue, and the transport of the liquor men- 
tioned in the permit should be made with- 
in the tluree months. 


2. The petitioner obtained three such 
Import Duty paid permits on 19-3-1966 for 
importing specified quantity of Brandy from 
a Bengalore Dealer. The rate of consump- 
tion duty which was at that time prevalent 
under the resolution was Rs. 675 per hecto- 
litre. The petitioner paid this duty ‘and 
obtained flie permit By a subsequent 
amendment called tire Pondicherry Alcoholic 
Liquors (Consumption Duty) Amendment 
Act, 1966, (Act No. 5 of 1966), the rate of 
consumption duty payable on imported 
liquors was increased by 100 per cent Avitli 
ettect from the date when the Amending 
Act came irito force, namely, 1-6-1966. 
Though die petitioner had entered into an 
arrangement with the Bangalore manufac- 
turer for getting the consignments tmder 
the tliree aforesaid Import Duty paid 
Permits, the goods in question reached 
Pondicherry only after 1-6-1966. It may 
be mentioned that the period of three 
montlis which the party had imder the 
above Import Duty paid Permits ended on 
19-6-1966. The goods were transported 
before that date, but after 1-6-1966. 
Talcing advantage of tlie doubling of the 
duty by Act 5 of 1966, in the interval, the 
respondent in this petition, tlie Union Terri- 
tory of Pondicherry insisted that this extra 
duty should be paid in addition to the duty 
already paid; in other words insisted on a 
payment of the consumption duty which 
was the double of what was already paid. 
The petitioner demurred to the payment 
and he has filed this Writ Petition under 
Article 226 of the Constitution for a Writ 
of Certiorari for quashing the above demand 
for extra duty. 

8. It iwis urged by the learned Counsel 
appearing for the petitioner, Thiru Kesava 
Iyengar, tliat the levy of this duty itself as 
a consumption duty is ultra vires, after 
the Indian Constitution was extended to 
Pondicherry territory ivith effect from the 
date of tlie de jure transfer of the territory 
to tlie Indian Union, in 1962. According 
to him, the enhancement of the levy was 
made by way of an amendment to the pre- 
Constitution Act, namely the resolution of 
the General Council in 1906, above mention- 
ed. If such levy of consumption duty was 
beyond the competence of the State Legis- 
latme, the effect is that the amendment pro- 
viding for tlie enhancement, will be ultra 
vires even though the pre-Constitution Act 
for levy of consumption duty at the lower 
rate may be intra vires. The argument pro- 
ceeds tlius. Entry No. 51 in the State List 
(List n) of the Seventh Schedule of the 
Constitution gives power to tiie State Legis- 
lature to levy duties of excise on the goods 
specified against the entrj', manufactured or 
produced in the State and countervailing 
duties at the same or lower rates on similnr 


goods manufactured or produced elsewhere 
in India: The entry includes “alcoholic 
liquors for human consumption”. It is 
urged by the learned counsel that levy of 
consumption duty is permitted under this 
entry only if a countervailing duty for the 
goods in question are levied on the local 
manufactured product. Learned counsel 
also placed rebance upon tlie decision of 
the Supreme Court in Kalayani Stores v. 
State ot Orissa, AIR 1966 SC 1686 first of 
all for explaining the. meaning of the term 
“countervailing duty”; secondly for laying 
down the principle that tlie protection 
given under Article 372 of the Constitution 
to a pre-Constitution Act will not protect 
the amendment of a pre-Constitution Act 
if that Act is ultra vires the Constitution if 
it were to be passed after tlie Constitution 
came into force. Wliile the pre-Constifu- 
tion Act mi^t be saved under Article 372 
of the Constitution, tlie post-Constitution 
amendment if it is beyond the constitutional 
power of the State Legislature, wfil have 
pro tanto to be struck down. The Supreme 
Court decision is relied upon for these two 
principles. As against this it is pointed out 
by the learned Govt. Pleader of Pondi- 
cherry that this is a case really where there 
is a coimtervailing duty, because alcoholic 
liquor is also manufacured in Pondicherrj', 
besides import, and it also suffers consump- 
tion duty. The scope of a countervailing 
duty is explained in the Supreme Court 
decision above cited, thus : — 

“Countervailing duties in Entrj' 51, List II 
of the Seventh Schedule of the Constitution 
meant a duty levied with a view to equalise 
the burden on alcoholic hquors imported 
from outside the State and the burden plac- 
ed by excise duties on alcoholic liquors 
mamifactiued or produced in the 
State. It meant that countervailing duties 
could only be levied if similar goods were 
actually produced or manufactured in the 
State on which excise duties were being 
levied.” 

In view of the statement of the learned 
Government Pleader that at the relevant 

? eriod alcohoHc hquor was manufactured in 
ondicherry also and there was consump- 
tion duty on such hq^uor, there is no doubt 
that what the Amendment provided for was 
a countervailing duty falling within Entty 51 
of List n of the Seventh Schedule of the 
Constitution and therefore, \vithin the com-j 
petence of the State Legislature. 

4. The furtlier question is whether the 
enhancement of the duty on the goods 
which were actually brought inside the 
Pondicherry territory after 1-6-1966 and 
before the e.xpiry of the permit on 19-6- 
1966 is in accordance vdth the Act. What 
is relied on by the respondent for the pur- 
pose of brinrfng the consignments wi thin 
the scope of the higher duty, is that the 
date of the entry of the consignments into 
the territory of Pondicherry vail decide the 
rate of duty payable, and not the date when 
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the Import Duty was paid in advance be- 
fore the Import duty. Paid Permit ■ was 
granted. In other words what the learn- 
ed Government Pleader wants to say is 
Aat the same principles which ' are applied 
to an import duty must be held applicable 
to a consumption duty under the Act. He 
also urges that what was paid for the 
grant of import duty permit was only a pro- 
visional payment of duty, subject to actual 
levy at the time of import. 

5. A perusal of the relevant provisions 
of the Act, shows that it really provides a 
consumption duty and not an import duty. 
The other provisions which prescribe for 
the method of collection, are intended only 
to enable effective collection of tlie duty. 
Article 5 which is relied upon for this pur- 
pose by the respondent, mentions that taxes 
are collected for imported beverages “at 
the time of unloading or entry through 
land” and for alcohols, liquors, liquor wines 
and duplicate beverages made in the colony 
at the time of leaving the producing facto- 
ries. It may be noted that no provision is 
made for collecting the duty at the exact 
point of time when the customs frontier is 
crossed as in the case of an import duty. 
It appears to me that “the time of entry” 
prescribed in the Article for the purposes 
of levy of consumption duty is intended to 
prescribe in generm terms that the levy 
should be made in the course of import. 
In other words “Import” for this purpose 
will include all the integrated transactions 
that go with the import. The learned 
counsel Thiru Kevasa Iyengar quotes the 
analogy of tax on a sale in the course of 
import. The Supreme Court in Universal 
Imports Agency v. Chief Controller, AIR 
1961 SC 41 at page 47 has given a wider 
interpretation to ‘import’ in such terms ; 

“Applying the said principles to an im- 
port sale it may be stated that a purchase 
by import involves a series of integrated 
activities commencing from the contract of 
purchase with a foreign firm and ending 
with the bringing of the goods into the im- 
porting country and that the purchase and 
resultant import form parts of a same 
transaction. If so, in the present case the 
bringing of the goods into India and the 
relevant contracts entered into by the peti- 
tioners with the foreign dealers form parts 
of a same transaction. The imports, there- 
fore, were the effect of the legal conse- 
quence of the ‘things done’, i.e., the con- 
tracts entered into by the petitioners with 
the foreign dealers.” 

The authorities when they insisted that a 
permit should be obtained before the actual 
import and that the prescribed customs 
duty should be paid at the time the per- 
mit is obtained were obviously intending to 
levy the customs dutj' from the point of 
view of Article 5 of the Act. The permit 
thus issued was described as “import duty 
X. paid permit”. When they gave a period 


of three months for the validity of the “im- 
port duty paid permit” thus issued, one 
can reasonably infer that they intended to 
consider that the “time of entry” for the 
purpose of Article 5 will be a period which 
could be expected to cover a period, of 
three montlrs commencing from the con- 
tract of sale wilh the foreign dealer or 
foreign supplier, and ending with the arri- 
val of the goods in the limits of Pondi- 
cheny. Because of this period of three 
months given for the validity of the permit 
and because of the insistence that duty 
should be paid before the permit is grant- 
ed, I am inclined to hold the view that 
“the time of entry” for the purpose of 
Article 5 has to be given an extended 
meaning to cover the period of three 
months from the date of the issue of im- 
port duty paid permit without laying stress 
imon the exact point of time when under 
the carrier in which the goods are trans- 
ported crossed the State frontier. Stress 
on the exact point of time of crossing the 
frontier woulcl be relevant for the levy of 
customs duty. But from the way in which 
a longer period has been incorporated at 
the time of granting of import duty paid 
permit, it appears to me that no import- 
ance was attached to the exact time of 
crossing the frontier, in the scheme of levy 
of consumption duty in such cases. If a 
different view is to be taken, it will lead 
to different duty paid permits issued on the 
same date depending upon the State of 
Law before 1-6-1966 and after _ 1-6- 
1966. This result of an invidious distinc- 
tion, was not visualised when the import 
duty paid permit was granted in these 
cases. 

6. Further, the permit itself states 
that the duty had been paid. It is not 
described as “Provisional duty” subject to 
alteration with reference to the circumst- 
ances existing at the time of the actual 
crossing of the State frontier. It is pos- 
sible on the other hand of the import being 
in violation of the permit either because the 
goods imported were larger in quantity, or 
were of a different description. But such 
violations will fall within the scope of non- 
compliance with the permit, But when such 
violations have not taken place,, and the 
transport is effected within the time mant- 
edin the permit, there is no scope for hold- 
ing that a further duty has to be paid with 
reference to the law in force at the time of 
the actual movement of goods in the 
carrier, across the State’s frontier. 

7. The decision cited by the learned 
Government Pleader in M/s. Chotabhai v. 
Union of India, AIR 1962 SC 1008 dealt 
with an entirely different state of affairs. 
It dealt with the validity of the levy of 
excise duty by a provision in the Finance 
Act, with retrospective effect. It was held 
that in such a case, the vires of • the Act 
could not be attadced nor its constitu- 
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tionality, and for that mrpose, the idti- 
inate incidence of the dnW was not of iin- 
portance or relevance. The question that 
arises here for decision is not a question 
about retrospectivity or a question of 
•ultimate incidence. It is a question of the 
interpretation of the provision in Article 5 
of the Act for the levy of consumption 
duty. The question is whether -with re- 
ference to the terms of the import duty 
■ paid permit granted,, a restricted -view 
should be taken of the time of en^ of fte 
goods as the point when the carrier which 
transported the goods crossed the State 
frontier, or whether the time of entry 
should be interpreted so as to have a 
larger meaning to include the integrated 
activities that go with the commencement 
of the contract entered into and ending 
•with the actual removal of the goods 
across the State frontier, -witbin a r^on- 
able time which is fixed in the permit the 
period for that purpose being restricted to 
the three months mentioned. In my opinion 
the entire period of validity of the permit, 
namely tliree months, must be viewed as 
time of entry for the purpose of the pay- 
ment of consumption duty. The period 
must be treated as the estimated period to 
cover all incidents of actual transport of 
goods. If the transport is made wthin the 
time prescribed in the permit, payment of 
duty wll be valid. 

8. For the above reasons, the •writ peti- 
tion is allowed as prayed for and a writ 
of mandamus svill issue directing the refund 
of excess duty collected from the petitioner. 

Petition allowed. 


AIR 1970 MADRAS 155 (V 57 C 41) 

M. ANANTANARAYANAN, C. J. AND 
NATESAN, J. 

The State of Madras, Appellant v. K. A. 
Joseph, Respondent 

Writ Appeal No. 45 of 1969, D/-30-1- 
1969, from judgment of Kailasam J., D/- 
8-1-1969. 

Constitution of India, Articles 226, 811 — 
Principle of natural justice — Officer can- 
not he placed under suspension for indefi- 
nite period. 

There is a very clear and distinct principle 
of natural justice, that an Officer is enti'tfel 
to ask, if he is suspended from his office 
because of grave averments or grave reports 
of misconduct, that the matter should be 
investigated with reasonable diligence, and 
that charges should be framed against him 
•within a reasonable period of time. If such 
a principle were not to be recognised, it 
would imply that the executive is being 
vested with a total, arbitrary and unfettered 
IX)wcr of placing its officers under disability 
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and distress, for an indefinite dmation. 

(Para 2) 

Govt Pleader, for Appellant 

M. ANANTANARAYANAN, C. J. ; In our 
view, the learned Judge (Kailasam, J.) had 
every justification to make an interim order 
in C. M. P. No. 17995 of 1968 in W. P. 
No. 4637 of 1968, cancelling the suspension 
of the concerned Officer, under the circum- 
stances. It is sufficient for -us to observe 
that a period of nearly ten months bad 
elapsed since the Offi'cer v/as first placed 
under suspension, and that on an earfier 
representation, the Court directed that 
charges should be framed -within three 
months, and tbat^ if that was not done, the 
petitioner could approach the Court, again, 
for redress, and, the outcome is the order 
from which the writ appeal is sought to be 
filed. 

2. Quite apart from the broad principle 
that we have reiterated so often in the past, 
that this Court will not ordinarilj’' interfere 
by way of appeal, fi-om the exercise of an 
interlocutory discretion by a learned Judge 
of Ibis Court, by -virtue of his jurisdiction 
tmder Article 226 of the Constitution, there 
is a graver and more basic principle involv- 
upon which tins writ appeal has to be 
dismissed. If the argument of the learned 
Government Pleader is to be accepted by ns, 
it would imply that there is no principle of 
natinal justice, tmder v/hich the executive 
could be inhibited from indefinitely placing 
an Officer in the agonv and disability of 
suspension from his office, while the ques- 
tion of the charges is being adumbrated in 
a most leisurely fashion, and years might 
elapse before a decision is taken. On the 
contrary, in our view there is a very clear 
and distinct principle of natural justice, thatl 
an Officer is entitled to asic, if he is suspend-! 
ed from his office because of grave aver- 
ments or grave reports of misconduct, that 
the matter should be investigated vrith rea- 
sonable diligence, and that charges should 
be framed against him within a reasonable 
period of time. If such a principle were not 
to be recomised, it would imply that the 
executive is being vested with a totm, arbitrary 
and unfettered power of placing its officers 
under disability and distress, for an indefinite 
duration. We cannot accept this, nor is anyj 
such claim supported by any prec^ent or' 
authority. 

8. _ Under the circumstances, the -writ ap- 
peal is dismissed. The learned Judge observes 
that the Officer “will be allowed to resume 
his post”. The learned Government Pleader 
submits that there may be great difficulty in 
permitting the Officer to resume duties in 
the very post, when the performance of 
those duties by him in the past, had led to 
the imputation of grave irregularities, v/e 
are unable to see any real difficulty in the 
matter. _ We clarify the position by stating 
that it is open to the Government to permit 
the Officer to resume duty in that identical 
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post, or, any post of equal *ade and emolu- 
roents, which may be available for maldng an 
order of resumption of duty. 

Appeal dismissed. 


AIR 1970 MADRAS 156 (V 57 C 42); 

VENKATARAMAN, J. 

.B. S. Ramappa and another. Appellants v. 
B. Monappa and another. Respondents. 

A. A. O. No. 95 of 1965 and C. M. P. 
No. 989 of 1968, D/-17-6-1968, from order 
of Asst. Registrar of Trade Marks, Madras, 
D/- 20-8-1965. 

Trade Maries Act (1940), Ss. 10 (2), 14 (1), 
31, 32, 89 — Permission to use trade marie 
is not assignment of the mark — Partial 
assignment hit by Ss. 31 and 32 — For 
re^strafion under S. 10 (2) the claimant 
should be the proprietor — Under special 
circumstances of case, Coml can suggest 
further alterations in the mark to make it 
distinct from the originjd and to direct 
re^tration of such mark — (Trade and 
Merchandise Marks Act (1958), Ss. 12 (3), 
18, 39, 40, 48 and 49). 

One B. Ramappa was the founder of a 
trade mark and was using the same in res- 
pect of tiles manufactured in two factories 
viz., Tayaram Tile Works and Indian National 
Tile Works. On 17-1-1950, B. Ramappa 
executed a registered settlement deed in 
favour of his elder son Monappa whereby 
he gave away the Indian National Tile 
Works to the setdee, with all the equipment 
and implements, movables and immovables, 
contained in the factory for the manufac- 
ture of tiles. The movables included wooden 
frames and iron press for manufacturing 
tiles. The presses contained the disc on 
which was imprinted the trade mark which 
was not removed by the founder. Monappa 
claiming to be the owner of the trade mark 
in respect of tiles manufactured in his 
factory, began using the above trade mark 
with slight alterations, which, however, did 
not sufBciently distinguish the mark from 
the original as invented by the founder. The 
founder who retained the Jayaram Tile 
Works continued to use the trade mark in 
its original form and that factory subsequent- 
ly came under the ownership of the foun- 
ders yoimger son B. S. Ramappa who got 
the trade mark specifically conveyed to him. 
Whereas B. S. Ramappa and his son Chandra- 
sekhar applied for registration of the trade 
mark in their favour in 1961, the elder son 
Monappa applied in 1963. Monappa claim- 
ed registration under Section 12 (3) as the 
orvner of the trade mark by virtue of the 
assignment on 17-1-1950 and stated that he 
had been honestly and concurrently using 
the same with the alterations from that 
time. 

Held, (1) that from the facts an intention 
to pass the trade mark to Monappa tmder 
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the settlement deed dated 17-1-1950 could 
not be melt out especially that the father 
continuecl to make use of the same in res- 
pect of tiles manufactured in the other 
factory retained by him. Even the fact that 
father had expressly permitted Monappa to 
use the trade mark woxild not necessarily 
amount to assignment. Under Section 39 of 
1940 Act (Corresponding to Sections 48 and 
49 of 1958 Act) the user, in such a case, 
by the person permitted to use would be 
user by the proprietor himself. 

^aras 25, 26 and 81) 

(2) That even assuming that right to use 
the trade mark . in question was assigned 
to Monappa, the resulting position, viz., that 
the father being entitled to use it in respect 
of his own tiles manufactured in Jayaram 
Tile Works, stood prohibited by Sections 31 
and 32 of the Trade Marks Act of 1940 
which applied to the case, the correspond- 
ing provisions in the 1958 Act being Ss. 39 
and 40. (Paras 26, 28 and 31) 

and (3) that Monappa was not entitled to 
registration even under Section 10 (2) in that 
he was not the proprietor of the trade mark 
sought to be registered. Monappa could 
not also claim to have honestly adopted any 
mark which would virtually be a r^lica 
of the mark of the founder in view of the 
prohibition contained in Sections 31 , and 
82. (Para 32) 

and (4) that the drcumstances of the case 
being special and because it would be unjust 
to deprive Monappa of die right to registra- 
tion of any mark, the Court could, in exer- 
cise of the power conferred by the conclud- 
ing portions of Sections 10 (2) and 14 (1) of 
1940 Act (which correspond to Ss. 12 (3) 
and 18 (4) of the 1958 Act), suggest further 
alterations in the mark which was being 
used by Monappa so as to make it sufiBciently 
distinct from the ori^al trade mark and to 
direct registration of such altered mark in 
favour of Monappa. (Para 36), 

Section 10 (2) and Section 14 of 1940 Act 
should be construed so as to harmonise with 
Sections 31 and 32 of that Act and similarly 
Sections 12 (3) and 18 of the 1958 Act 
should be construed so as to be in harmony 
with Sections 39 and 40 of diat Act. II 
really the Court could say that the variation 
sufficiently distinguished the mark of 
Monappa from the foimder’s mark, the 
Court would be justified in saying that the 
use of the new trade mark of Monappa 
would not be likely to deceive or cause con- 
fusion and therefore the bar of Sections 31 
and 32 would not apply and Monappa could 
legitimately be described as the inventor of 
the new mark and could be considered as 
the proprietor of the new mark for the pur- 
poses of Sections 10 (2) and 14 of Act 5 of 
1940 (the corresponding provisions in the 
Act of 1958 being Sections 12 (3) and 18). 
Further, in such a case, the Court could also 
say that the use of the new mark substan- 
tially different from the old mark, could be 
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considered as honest ■within the meaning of 
Section 10 (2) of 1940 Act and Section 12 
(3) of 1958 Act, 1956 KPG 1 and AIR 1967 
Mad 148 and (1891) 2 Ch D 186 and 38, 
Hakhury, Para 909; Kerby on Trade Marks, 
9th Edn, Para 92; and 492, Foil.; AIR 1956 
Mad 184 and AIR 1957 Mad 76 and AIR 
1963 SC 1882, Ref. (Paras 33 and 34) 


Cases Referred: Chronological Paras 

.M1967) AIR 1967 Mad 148 (V 54) = 

ILR (1967) 1 Mad 7.53, Balaji 
Chettiar ■v. Hindustan Lever Ltd. 21, 22 
(1963) AIR 1963 SC 1882 (V 50) =. 

' (1964} 2 SCR 211, London Rubber 
Co., Ltd. V. Durex Products Incorpo- 
rated 19 


(1957) AIR 1957 Mad 76 (V 44) - 
ILR (1957) Mad 206, Ramappa v. 


Monappa 8 

(1957) 1957 RPC 49, Adrema Werke 
Maschinenbau GMBH v. Custodian 
of Enemy Property 29, 30 

(1956) AIR 1956 Mad 184 (V 43), 
Monappa v. R. S. Ramappa 2, 31 

(1956) 1956 RPC 1 = (1955) 3 AH 
ER 827, In re Vitamins Application 
(No. 2) 21, 22 

(1953) 70 RPC 235 = 1954 Ch 50, 

Reuter Ltd. v. Mulhens 29 


(1891) 1891-2 Ch 186 = 61 LJ Ch 
625, In re Apolinaiis Co.’s Trade 
Marks 


22 


K. Raja and HabibuUah Badhsa, for 
pellants; M. P. Rao and B. T. Seshadri, for 
Respondents. 

JUDGMENT: This is an appeal against 
the order of the learned Assistant Registrar 
of Trade Marks, dated 20th March, 1965 
registering a trade mark in the name of B. 
Monappa, the first respondent in the appeal. 
To rmderstand the points in controversy, it 
is necessary to have an idea of the back- 
ground and the events which led to the 
Sling of the Application No. 216880 of 
Monappa. Monappa and the first appellant 
B. S. Ramappa are the sons of the late B. 
Ram^pa, Monappa being the elder son. 
The late Ramappa started the business of 
manufacturing tiles in or about 1921 in 
Mangalore and invented the trade mark 
known as the Taj Double Bavta Mark. Bavta 
means a flag and the mark itself ^vill be 
described a little later. He was therefore 
the founder of the trade mark. He register- 
ed it in or about 1936 in tihe Chamber of 
Commerce, Madras; but at that time there 
was no statute for registration in tliis country, 
and the first statute was passed in the 
country only in 1940. He was manufacturing 
tiles in two factories, one called the Jaya- 
rara Tile Works in Kudroli, Mangalore-3 and 
^ tlie other the Indian National Tile Works 
( Hoige Bazaar Bolar, Mangalore-1. The pre- 
mises of the Indian National Tile works had 
been taken by him on lease. The premises 
of the Jayaram Tile Works belonged to him 
absolutely. 

2. In 1946, the younger son, B. S. 
Ramappa (the first appellant) made an appli- 


cation, No. 126612 for registration of Rie 
Taj Double Ba-vta mark in his own name 
imder the provisions of the Trade Marks 
Act (V of 1940) claiming to be the proprietor 
of the Tayaram Tile Works, Kudroli, and of 
the trade mark. This was really a false claim 
because the proprietor was the father B. 
Ramapp^ and me ■ junior son was at best 
only a manager. However, the mark was 
registered on 12th May, 1950 but the regis- 
tration dated back to 18th December, 1946, 
the date of the application under Section 16 
R) of the Trade Marks Act of 1940. ' Vide 
Fara. 4 of the decision of Ramaswami, J., 
in Monappa v. Ramappa, AIR 1956 Mad 
184. 

3. On 17 th Januaty, 1950, the father, 
B. Ramappa, executed a registered settle- 
ment deed of the Indian National Tile Works, 
Hoige Bazaar, Mangalore-1,, on the elder 
son, B. Monappa, ■with all the equipment 
and implements contained in the factory for 
the manufacture of tiles. The deed purports 
to be in respect of immovable and moveable 
properties described therein. It is the dlaim 
of Monappa that under this deed the trade 
mark, Taj Double Bavta mark, of the 
founder also was settled on Monappa so far 
as the Hoige Bazaar factory was concerned. 
The deed itself does not expressly refer to 
the trade mark, but Monappa contends that 
as a matter of inference and true construc- 
tion of the document, the trade mark passed 
to him. This contention is based on the fact 
that in the list of moveable properties given 
in the deed, wooden frames and iron press 
for manufacturing tiles are also mentioned. 
It is said that mese presses contained the 
disc on which was imprinted the trade mark 
and that the discs were not removed by 
the foimder. 

4. On tbe above basis Mon^pa began 
using the above trade mark ■with sU^t altera- 
tions. At this stage I may give a brief idea of 
the mark registered in the name of B. S. 
Ramappa in 1946 and the slight alterations 
made by B. Monappa. The registered mark 
was the original trade mark of the founder 
and consisted in the main of a label con- 
taining the device of a flag and the word 
'flag’ inside an outline of a shield. Just on 
the top of the shield there was the device 
of a crown flanked on either side by the 
de^vice of flag. At the bottom of the shield 
there was the legend “Taj Double Bavta” 
and the numeral T596’. The alterations made 
by Monappa were these. At the top of the 
Crown and the two flags he added the word 
‘Monappa’s.’ He shifted the numeral 1596 
from the bottom to a place inside the out- 
line of the shield and just above the device 
of the flag. 

5. The yormger son, B. S. Ramappa 
issued a notice on 27th July, 1951 (vide 
page 24 of the typed set) to Monappa asking 
him to desist from using the trade mark. 
B. S. Ramappa claimed to be. the proprietor 
of the trade mark because of the registration 
in his name in 1946. B. Monappa counter- 
ed tlus claim by urging that the registration 
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had been obtained by fraud. _ Thereupon the 
yormger’ son obtained a registered deed of 
settlement dated 8th February, 1953 in his 
own name from the father in respect of 
Jayaram Tile Works, Kudroli specifically 
conveying the good will and the trade mark 
appertaining thereto — ^vithout however speci- 
fying the names of the trade marks. B. S. 
Eamappa then instituted "a suit, O. S. No. 14 
of 1953, on the file of the District Court of 
South Kanara against B. Monappa for an 
injunction restraining Monappa from using 
the trade mark. B. S. Eamappa relied on 
the registration of the mark in 1946 and on 
the assignment of the trade mark by his 
father by the deed dated 8th February, 
1953. 


6. Monappa filed a writen statement 
reiterating that tlie registration of tlie mark 
had been obtained by fraud and contending 
that under the settlement deed ' of 17th 
Januar}', 1950 he himself was entitled to use 
the trade mark on the tiles manufactured by 
him an the Indian National Tile Works and 
that in order to distinguish his mark, he had 
added the word ‘Monappas* and that there 
was no likelihood of confusion between his 
mark and the original mark. Monappa did 
not stop with this. He filed an application, 
O. P. No. 65 of 1954 in this Court under 
Sec. 46 of the Trade Marks Act of 1940 for 
rectification of the Eegister of Trade Marks 
by the removal of the trade mark 
(No. 126612) which had been registered with 
effect from 1946 in the name of B. S. 
Eamappa, on the ground that the registra- 
tion was obtained by fraud. The application 
came on for hearing before Eamaswami J. 
The father was examined as a witness by 
Monappa and his evidence is to be found at 
pages 27 to 34 of the troed set in L. P. A. 
No. 76 of 1964 furnished to me. It is enough 
to state here the main features of the fatiier’s 
evidence. He asserted that he was 
the founder of the Taj Double Bavta Mark 
and he pleaded ignorance of the registration 
thereof in 1946 in favour of B. S. Eamappa, 
the younger son. He admitted that he per- 
mitted the elder son Monappa to use the trade 
mark on the tiles to be manufactured by him 
in the Indian National Tile Works. 

7. The learned Judge had no hesitation 
in holding that the registration in 1946 had 
been obtained by fraud, but at the same 
time felt that the remedy was not the re- 
moval of the registered frade mark, but a 
joint registration of the mark in the names 
of B. S. Eamappa and B. Monappa. The 
decision of the learned Judge is reported in 
AIE 1956 Mad 184. The learned Judge took 
the view that each of the sons was entitled 
to use the mark under the relevant settle- 
ment deed pertaining to him and that the 
intention of the founder was that neither 
should exclude the other. The learned Judge 
felt that the circumstances of the case would 
constitute ‘special circumstances’ to enable 
B. Monappa to claim registration under 
Section 10 (2) of the Trade Marks Act V of 


1940 (which corresponded to Section 12 (3) 
of the Trade and Merchandise Marks Act 
XLin of 1958). 

8. B. S. Eamappa preferred an appeal, 
O. S. A. No. 42 of 1955. The appeal was 
heard by Eajamannar, C. J., and Pancha- 
pakesa Ayyar, J., and their decision is re- 
ported in Eamappa v. Monappa, (1956) 2 
Mad LJ 469 = ILE (1957) Mad 206 = AIR 
1957 Mad 76. The learned Judge concurredA 
with the finding of Eamaswami, J., that’ ' 
the registration of 1946 had been obtained 
by fraud. But they differed from Eamaswami 
J.,- in holding that Monappa was entitled to 
joint registration under Section 10 (2) _ of 
the Act of 1940. Tlie learned Judges point- 
ed out that joint registration was dealt with 
under Section 17 of the Act and expressed 
the view that before ioint registration could 
be ordered, there should be applications from 
the two persons, which however was not 
the case. Eegarding Section 10 (2) they 
observed : 

“Section 10 (2) of the Act refers to con- 
current user which is honest, that is indepen- 
dent concurrent user, that is, user which 
cannot be traced to the same source”. 

9. They accordingly directed that the 
registration in the name of B. S. Eamappa 
be cancelled and expunged. They then 
observed : 


“There was an attempt before us to put 
forward the claims of both the parties Jo 
the trade mark but they need not be dis- 
cussed in this appeal. The parties will be ^ 
at liberty to seek to enforce their rights and' 
obligations and nothing said in this order 
will adversely affect the rights of either 
party." 

10. The above decision was rendered on 
13th July, 1956. O. S. No. 14 of 1953 on 
the file of the District Court of South 
Kanara, which had been stayed and kept 
pending till then, was taken up thereafter 
for trial and was dismissed by the District 
Judge on 7th January, 1957. The learned 
Judge took the view that besides B. S. 
Eamappa, . the plaintiff in the suit, B. 
Monappa, the defendant, was also tlie succes- 
sor in title of the founder, B. Eamappa in 
respect of the trade mark by virtue of the 
deed dated 17th January, 1950. It was on 
that view that he dismissed B. S. Eamappa’s 
suit. 


11. After the above judgment of 7fh 
January, 1957 there was a lull on the part 
of the younger son, B. S. Eamappa, for 
nearly three years. On 18th January, 1960 
he issued a notice (pages 15 and 16 of the 
troed set in L. P. A. No. 76 of 1964) to 
the father stating that he had undertaken-,, 
tlie onerous obligations cast on him by the J 
father under die deed dated 8th February, 
1953 (payment of Eupees one lalch in a lump 
and monthly payment of Es. 1,000) because 
of the assurance of the father that under the 
deed he would become the sole proprietor 
of the trade mark, Taj Double Bavta Mark 
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and that the elder son, Monappa, had no 
right to use the trade mark; but contrary to 
the- assurance the father had deposed (in 
O. P. No. 65 of 1954), that he had perniit- 
ted the elder son also to use the martc; , and 
the District Couit (in O. S. No. 14 of 1953), 
had held that Monappa was entitled to use 
the trade mark. B, S. Ramappa further stated 
that Monappa was freely using the trade 
/mark. Ramappa wanted the father to make 
/good his assurance, and stated that other- 
wise he would not ,be able to make the 
recurring payments. 

12. Thereupon the father on 18th 
February, 1960, executed a rectification 
dee,d (pages ’7. to 9 of the t 3 Tjed set in L. P. A. 
76 of 1964) stating that under the deed on- 
8th February, 19o3 he had also conveyed 
to the younger son the three trade marks, 
one of them being the Taj Double Bavta 
Mark, and that he had not given the trade 
mark to anybody else. 

13. Thereafter the father also filed the 
suit, O. S. No. 34 of 1960, against his two 
sons, on the ffle of the Sub-Court of South 
Kanara, for a formal rectification of the deed 
dated 17th January, 1950 executed in favomr 
of B. Monappa, by making it clear that the 
deed did not convey the trade mark (Taj 
Double Bavta Mark). The learned subordinate 
Judge took the view that the goodwill and 
the trade mark had deliberately been left 
out in that deed because the founder wanted 
to retain the trade mark. In that view of 
the matter he thought it superfluous to rect^ 

■‘the deed of 17th January, 1950 and he dis- 
missed the suit. No appeal was preferred 
therefrom by the father or by the younger 
son, who was also a pa^ to the suit. The 
above judgment was delivered on 31st Octo- 
ber, 1962. 

14. In the meantime, dtrringthe pendency 
of the above suit, the younger son B. S. 
Ramappa and his son Chandrakanth, filed an 
application No. 205533 on 29th October, 
1961 before the Registrar for registration of 
the Taj Double JBavta Mark, relying on the 
deed of 8th February, 1953 and the deed 
of 18th February, 1960. The father filed an 
affidavit dated 29th March, 1962 supporting 
the son stating, “I state here that ordy B. S. 
Ramappa has the absolute right to use the 
mark. No other person has got right over 
tlie mark”. The application was opposed by 
B. Monappa. The opposition was overruled 
and the registration was ordered by order 
dated 15th December, 1963. During the 

S endency of the above application 

e. 205533 B. Mon^pa filed his own appli- 
cation No. 216880 for registration on 31st 
July, 1963. 

”7 15. It may be mentioned here that in the 

order dated 15th December, 1963 the learn- 
ed Registrar observed that the claim of B. 
Monappa for remtration of the trade mark 
would nave to be dealt with separately, in 
his own application, and would not consti- 
tute an impediment to the re^tration of the 


trade mark (Taj Double Bavta) in the names 
of B. S. Ramappa and his son in their ap- 
plication. Against the above order dated 15th 
L)ecember, 1983, Monappa filed C. M. A. 
No. 3 of 1964 in this Coinrt. The appeal 
was dismissed by Venkatadri, J. on 1st 
January, 1964. L. P. A. No. 76 of 1964 was 
filed against the decision of Venkatadri, J., 
It was pending when the Registrar passed 
the order dated 20th March, 1965 allowing 
Application No. 216880 of Monappa. L. P. A. 
No.' 76 of 1964 has since been dismissed. 

16. The pounds put forward by B, 
Monappa in his application No. 216880 for 
registration were two-fold; that he got an 
assignment of the trade mark from his father 
under the deed of 17th January, 1950 and 
that he had been honestly and concurrently 
using the mark as altered by him from 17ta 
January, 1950 and would therefore be 
entitled to registration imder Section 12 (3) 
of the Act of 1958. 

17. B. S. Ramappa and his son filed an 
opposition contending that the deed of 17th 
Januarw 1950 did not convey the trade mark 
of the founder to B. Monappa, and that even 
if as a matter of construction it should be 
held that the trade mark was conveyed there- 
xmder, the conveyance would be invalid be- 
cause it offended Section 39 of the Act of 
1958 in that even after the deed the father 
still had a right to use the trade mark on 
the tiles manufactured by him in the Jaya- 
ram Tile Works, Kudroli and such (a partial) 
assignment was prohibited by Section 39 or 
the Act, In effect the contention was that 
B. Monappa was not in law the proprietor 
of the trade mark. It was further contend- 
ed that the use of the mark under such cir- 
cumstances could not be honest and further 
it was not continuous and not sufficient in 
volume. The mark of B. Monappa was 
certain to deceive or cause confusion in 
view of the existing trade mark of B. S. 
Ramappa and in -view of Section 11 (a) of 
the Act it should not be registered. Further 
since the mark had been registered in the 
name of the opponents. Section 12 (1) also 
•would be a bar, 

18. The learned Assistant Registrar held 
that Secs. 11 (a) and 12 (1) would bar the 
remstration in the name of B. Monappa but 
held that he was entitled to registration imder 
Section 12 (3). Regarding Section- 11 (a) the 
learned Registrar pointed out that for all 
practical purposes the mark of Monappa was 
a replica of the mark of the opponents 
and was certain to cause deception and con- 
fusion. Similarly he was of the view that 
Section 12 (1) would also be a bar because 
the registration had been made in the name 
of the opponents before the date of the 
bearing of Monappa’s application Regard- 
ing Section 12 (3) the learned Registrar first 
addressed himself to the question whether 
the applicant B. Monappa was not the pro- 

g rietor of the mark. He pointed out that 
le applicant sou^t to m^e out his pro- 
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prietorship on two grounds: (i) deed dated 
I7th January, 1950 and (ii) lawful, open, 
extensive and iminterrupted user of the 
mark and ihe acquiescence of the opponents. 
Under the first nead, he agreed with the 
opponents’ learned Coimsel that the deed of 
17th January, 1950 did not as a matter of 
construction convey the trade mark to 
Monappa. He held however that even if as 
a matter of construction the deed was meant 
to convey the trade mark it would be invalid 
because of Section 39 of the Act. The learn- 
ed Registrar dius rejected the first head of 
the claim of proprietorship of Monappa. 

The learned Registrar however held in 
favour of Monappa on the second ground 
that the user was lawful, because Monappa 
used it in the honest belief that he had a 
right to use the maric, and that the founder 
had not objected to the user of the mark and 
in fact had deposed in O. P. No. 65 of 1954 
that he had permitted B. Monappa to use 
the mark. No doubt in 1960 he started 
protesting but that was evidently at the- 
instigation of the younger son. Secondly, 
the learned Registrar pointed out that the 
use of the mark by Monappa was open and 
not siureptitious. Thirdly, he held that it 
was continuous. Fourthly, in his view even 
B, S. Ramappa had acquiesced in the use 
of the mark ny B. Monappa. I shall deal 
with this later. 

19. The learned Remtrar then consider- 
ed the objection that me user by Monappa 
was not honest. The learned Registrar held 
that it was honest and that it was continuous 
enou^ and the volume of the business was 
sufficient for the purpose of Section 12 (3), 
and at any rate amounted to commerci^ 
use, the criterion pointed by their Lordships 
of the Supreme Covut in me Durex case, 
(1964) 2 SCR 211 = (AIR 1963 SC 1882). 
The learned Registrar also held that it 
was Monappa who had been more honest 
of the two orothers and that there was no 
reason for refusing to exercise the discre- 
tion vested in the Registrar against Monappa. 
In the end he ordered registration imder 
Section 12 (3) of the Act. 

20. Sri V. Rajagopalachari, the learned 
Counsel for the appellants, has, in a powerr 
ful argument, contended that the learned 
Registrar was wrong in holding that Monappa 
had become the proprietor of the trade mark 
sought to be registered by long, open, con- 
tinuous and uninterrupted user. The learn- 
ed Coimsel urges that the user was not law- 
ful because me mark 'was virtually a re- 
production of the mark of the founder and 
the mark of the founder had not been assign- 
ed to Monappa — ^both as a matter of con- 
struction and in view of Section 39 of the 
Act — as rightly found by the learned Regis- 
trar himself. Monappa thus merely adopted 
with an insignificant variation the mark of 
the founder and use of the mark could not 
be honest, particularly as it would offend 
the provisions of Secdon 89. The first point 
made by the learned Counsel is thus: That 


in trade mark law, the use of the mark must 
be lawful even in its origin, and there is no 
such thing as acquiring a right to the mark 
by long user adversely to the rightful 
owner. In this respect mere is a difference 
between the trade mark law and the ordinary 
law where a man’s title to immoveable pro- 
perty becomes perfect by adverse possession 
over a prescribed period usually 12 years. No 
doubt if the .rightful owner stands by and}; 
allows the usurper of the trade mark to use ^ 
it for a long period, the original owner may 
be estopped and may be considered as 
having acquiesced in the use of the mark 
by the usurper. But in this case the learn- 
ed Counsel contends that there was no such 
acquiescence by B. S. Monappa who became 
the owner of tne mark at least from 8th 
February, 1953. the date of the settlement 
deed executed oy the original founder. The 
learned Counsel submits that even for claiim 
ing the right of xemstiation on the OTOund 
of honest user tmder Section 12 (3) it is 
necessary for the claimant to make out that 
he is the proprietor, because the section 
speaks of the Registrar permitting registra- 
tion by more than one proprietor of trade 
marks which are identical or nearly resemble 
each other in the case of honest, concurrent 
use or other special circumstances. 

Section 18 imder which the application 
has to be made no doubt starts by saying 
that "any person claiming to be the pro- 
prietor of a trade mark used or proposed to 
be used by him who is desirous of register- 
ing shall apply in writing to the Regishar 
But the words ‘claiming to be the proprietor 
can only mean, according to the leamed 
Counsel, that if the claim is challenged, tlie 
applicant must make out his claim.’ To hold 
otherwise would defeat the whole object of 
the trade mark law, namely, that a man 
cannot steal another man’s trade mark. A 
man may become the proprietor in ever so 
many ways : (a) by inventing the mark; _ (b) 
purchase of the mark; . (c) gift; (d) by petition; 
(e) devolution, inheritance or operation of 
law. But it is , necessary that he should be 
the proprietor in one of such ways. In . 
this case as a matter of construction it has 
to be held that the deed of 17th January, 
1950 did not pass the trade mark, and even 
if- as a matter of construction it should be 
held that it passed the trade mark it ivill 
not be valid because of Section 39. No 
doubt the founders evidence in O. P. No. 65 
of 1954 showed that he permitted Monappa 
to use the mark. But permission would not 
amount to an assignment and the very 
d^osition would show that the founder him- 
self retained the right to continue to use the 
trade mark on the tiles manufactured by him 
in the Jayaram Tile Works, and if so, sucIl 
a partial assignment would offend Sec. 39.^- 
Apart from the alleged assignment tlie only 
possible ground of title was that Monappa 
invented the mark. But that again would 
not be valid because die mark which he 
adopted was virtually the original mark and 
the alteration was only slight. 
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21. In support of the above argument 
the learned Counsel has cited the Vitamins, 
Ltd, case, (1956) RPC 1 = (1955) 3 All 
ER 827 at p, 834 and the decision of Rama- 
murthi T., in Balaji Chettiar v. Hindustan 
Lever Ltd., AIR 1967 Mad 148 (Paras 10 
and 11) and Halsbury, Volume 38, Para- 
graph 909 and Kerly on Trade Marks, 9th 
Edition, paragraph 92. In the matter of 
-(• Vitamins Ltd.’s Application for a Trade Mark 
’> ■ (1956). RPC 1, the relevant facts were these, 
Vitamins Limited had restored the trade 
mark Pabavel. A, H, Robins Company in- 
corporated in United States sought to register 
in England the mark Pabalate, which they 
had been using in America, They however 
withdrew their application in order to avoid 
controversy and expense ' on account of the 
opposition of Vitamins Limited, _ Shortly 
thereafter Vitamins Limited applied for 
registration of the mark Pabalate. How they 
sought to rely on the opening words of Sec- 
tion 17 (1) of the En^ish Act ‘any person 
claiming to be the proprietor of a trade 

mark ’ correspondhig to Section 18 of 

Act XLIII of 1958, and how the Comt 
rejected their contention wiU appear from 
the following passage at page 12 of the re- 
port 1956 R. P. C. 

“In my judgment the form which an ^pU- 
cant is required to sign wherein he cMms 
to be tlae proprietor, indicates an assertion 
of a present proprietary right. The respon- 
dent urges that this is merely an asseftion 
that he claims to become the proprietor or 
to assume proprietaw rights as and when 
application is granted, I do not accept that 
as the true interoretation of a form intended 
to be completed before registration can be 
applied for. A proprietary right in a mark 
sought to be registered can be obtained in 
a number of ways. The mark can be originat- 
ed by a person or can be acquired, but in 
all cases it is necessaw that the person 
putting forward the appucation should be in 
possession of some proprietary ri^t which, 
if questioned, can be substantiated. Where, 
as here, another party in the same way of 
business had already put forward a claim to 
be tlie proprietor of the identical trade mark 
and had withdrawn the application for 
registration merely to avoid controversy and 
expense, it seems to be impossible to hold 
that the party who had by opposition secur- 
ed that result could a few weeks later merely 
as a result of the TOthdrawal claim proprie- 
tary rights. 

The position appears to have been this, 
that by reason of their possession and user 
of the mark ‘Tabavel” the respondents form- 
ed the view — a view which they are entitled 
to hold — that their reputation was such that 
~ tlie use of the mark — ^Tabalate’ by another 
would infringe their rights when, as the 
result of the development of their business, 
they desired to introduce other marks into 
commerce beginning wth the same first two 
syllables, they decided to make this applica- 
tion. No explanation has been given why 
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in the selection of such other ‘Paba’ marks 
they condescended upon the one which had 
been claimed by another as his property." 

22. In AIR 1967 Mad 148, Balaji Chet- 
tiar applied for registration of the mark 
‘Suxian , claiming to be the proprietor there- 
of. But it was foimd that on the date of 
the appheation the mark belonged to a 
partner^p of which Balaji Chettiar was- 
only one of the partners. Consequently it 
was held that he was not . the proprietor of 
the mark. The learned Judge relied on the 
observations in the Vitamins’ case , (1956) 
RPC 1 (12) and the observations of F^, L. J., 
in In re Apollinaries Co.’s Trade Marks, 
(1891) 2 Ch 186 at p. 226, and the observa- 
tion in 38 Halsbury, Para. 909 "that no per- 
son is entitled to put the trade mark of 
another person on the register.” 

23. In Kerly, paragraph 92 ihe lohowmg 
passage occurs with reference to Section 17 
(1) of the Enghsh Act : 

“The words in this section really mean no 
more than “claiming that he is entitled to be 
registered as the proprietor.” Nevertheless, 
it would seem to be settled that the claim 
must in some sense be a justified one, if the 
registration is to stand; whether by virtue 
of the section or under some general jurisdic- 
tion, the Court will expimge a registration if 
the applicant for it could not in good faith 
make mis claim.” 

24. The second important point made by 
the learned Counsel is that on the same rea- 
soning indicated above, it has to be held 
that the adoption of the mark by Monappa 
with only a slight variation from 17th Janu- 
ary, 1950 could not be said to be really 
honest. The learned Counsel emphasises 
that for the use to be honest within the 
meaning of Section 12 (3) of the Act it is 
not enough if Monappa believed that he had 
a right to use it and that it is necessary that 
in law the belief must be sustainable. The 
law would not however sustain such a belief 
because the adoption of the mark virtually 
resembling the old mark was prohibited by 
Section 39 of the Act and when it was 
prohibited by law, the law would not allow 
the usurper to say that the use of tlie mark 
was honest. The learned Counsel submits 
that even apart from law it should be 
obvious that mis is the position even to a 
layman. 

25. It will be seen that in the above 
submissions and indeed in the finding of the 
learned Registrar himself a large part is 
played by the proposition that the deed of 
17fh January, 1950 did not pass the trade 
mark to Monappa and that even if, it was 
meant to pass, it would be hit at by S. 39, 
Before proceeding further it is necessary to 
deal with that point because the proposition 
is contested by Sri V. Thiagarajan, the learn- 
ed Counsel for Monappa. The contention of 
Sri V. Thiagarajan is that though in the deed 
dated I7th January, 1950 it is not specifi- 
cally stated that the goodvdll or the trade 
mark passed, yet the Court should hold (as 
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a matter of necessary inference) that the 
intention of the settlor was to pass the trade 
mark to his son. This contention is found- 
ed on the fact that in the list of moveable 
properties mention is made of the imple- 
ments for ‘making the tiles and those imple- 
ments included the disc bearing the trade 
mark and the disc itself had not been re- 
movei 

I do not think however that this is suffi- 
cient to spell out an intention to pass the 
trade mark. The undisputed fact remains 
that the settlor was stiU using the trade mark 
in the tiles manufactured by him in Jayaram 
Tile Works audit is not likely that he meant 
to part with the trade mark to any extent 
One would therefore require very dear and 
explicit words in the deed before one could 
accept the contention that the trade mark 
was meant to be passed. In construing the 
deed of 17th January, 1950 it is really not 
permissible to take into accoimt, the 
later deposition of the father in O. P. 
No. 65 of 1954. But even taking that into 
account, it would amount only to this that 
the father permitted Monappa to use the 
trade mark on the tiles manufactured by 
Monappa. But permission will not neces- 
sarily amount to an assignment. 

26. In this connection it is worthy of 
note that Sections 48 and 49 which deal 
with a case where the o\vner. A, permits 
another person, B, to use the mark and pro- 
vide for the registration of B as a registered 
user stiU go on to enact that the permitted 
use of the trade mark by B shall be deemed 
to be used by the proprietor thereoL namely, 
A. That only emphasises the idea that 
permission would not constitute an assign- 
ment. Assuming, however, for the sake of 
argument and argument only that as a matter 
of construction it has to be held that the 
deed of 17th January, 1950 was meant to 
pass the trade mark to Monappa, it would 
stiH be invalid under Sections 31 and 32 of 
the Trade Marks Act of 1940, which were 
the provisions in force on 17th January, 
1950, the corresponding provisions in Act 
JQLin of 1958 being Sections 39 and 40. 

27. Section 31 of the Act of 1940, so 
far as it is material ran thus : 

"(1) Notwithstanding anything in Ss. 29 
and 30 a trade mark shall not be assignable 
or transmissible in a case in which as a re- 
sult of the assignment or transmission, there 
would in the circumstances subsist, whether 
rmder this Act or any other law, exclusive 
rights in more than one of the persons con- 
cerned to the use, in -relation to .the same 
goods or description of goods, of trade marks 
nearly resembling each other or of identical 
trade marks, if, having regard to the simi- 
larity of the goods and of . the trade marks, 
the use of the trade marks in exercise of 
those ri^ts would be likely to deceive or 
cause confusion.” 

Section 82 of the Act of 1940, so far as 
it is relevant; ran as follows : 


"Notwithstanding an}4hing in Sections 29 
and 30, a trade mark ' shall not be assign- 
able or transmissible in a case in which as 
a result of the assigmnent or transmission 
there would in the circumstances subsist 
whether under this Act or any other law, 
exclusive ri^t in one of the persons con- 
cerned to the use of the trade mark limited 
to use in relation to goods to be sold, or 
otherwise traded in, in any place in India and. ^ 
an exclusive right in another of these per- 7" 
sons to the use of a .trade mark nearly re- 
sembling the first mentioned trade mark or 
of an identical trade mark in relation to the 
same goods or description of goods limited 
to use in relation to goods to oe sold, or 
otherwise traded in, in any other place in 
India ” 

28. On the h;^othesis that the deed of 
17th January, 1950 assimed the right to 
Monappa to use the trade mark m me tiles 
manufactured in tie Hoige Bazaar factory, 
die resulting position was that the settlor, 
Ramappa, himself was entitled to use the 
trade mark in the tiles manufactured in his 
own factory, Jayaram Tile Works and 
Monappa also would have the li^t to use 
the trade mark on his own tiles. This is 
precisely what was prohibited by Sections 31 
and 82. That, in my opinion, is an inescap- 
able conclusion on the wording of Sections 31 
and 32 of the Act of 1940, thou^ the word- 
ing .would seem to be involved. Mr. Thiaga- 
rajan learned Counsel for the respondent; 
Monappa, was not able to put forward any , 
contrary interpretation which would avoid 
this. 

29. Both Sri Eajagopalachari ' and Sri 
Tbiagarajan submitted that there was no 
exact case decided either in India or in 
England on this point, the corresponding 
provision in the English Act of 1938 being 
Section 22 (4). That is true. But I find 
that there are observations in English cas« 
which are quoted with approval in Eerly in 
paragraph 492 and those observations snp- 
port the inte^retation w'hich I have plac^ 
The passage in Kerly is as follows : 

“Section 22 (4) invalidates all transactions 
which would re^t in concurrent e.xclusiv0 
rights /for two or more of those concerned 
in the transaction to use in the United King- 
dom similar or identical marks, on the same 
or similar goods, if the exercise of those 
rights, womd he likely to deceive or ca^e 
confusion. No doubt the primary function 
of the sub-section is to exmude assignments 
to different assignees of confusingly similar 
marks, or assignments of a mark to different 
assim'ees for different but similar goods; but 
it also serves to prevent an assignment which 
would leave the assignor with an e.xclusive 
common law right to the use of the mark. 

A proviso to Section 22 (4) permits such ) 
splitting assignments where the concurrent. 
rights that result are confined to rights to 
export to different markets; whilst Sec. 22 
provides for certification by the Registrar 
that an assignment will not contravene Sec- 
tion 22 (4). 
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Section 22 (6] invalidates transaction that 
•wonld result in concurrent exclusive li^ts 
in those concerned in the transaction to the 
nse of a mark in different parts of the United 
Kingdom, ITiis is subject hov.-ever to a 
XKKver for the Regisffar to certify t^t the 
. transaction is not against the public interest 
and thereby to exempt it from Sections 22 
(4) and (6)r 

The 'authorities quoted _are per hiaster of 
Rolls at iJage 252 in ReutCT Ltd. v, Mulhens, 
(1953) 70 2-35 and at p..57 in Adrema 

Weike Maschinenbau G, M. R, H. v. Custo- 
dian of Enemy Propertj^, (1937) RPC 49. Jn 
(1953) 70 RPC 235, the mcts are complicat- 
ed, but, for our present purpose, they may 
be simplified thus. The defendant company 
was the owner of a business in Cologne, 
Germany, dealing in the celebrated ‘4711 
Eau-de-Cologne.’ Rueter Co_ Ltd. was a 
comparty^ in En^and and it claimed to have 


the action against the defendant for some 
reliefs based on that allegation. Before the 
outbreak of the U World War in 1939 Be- 
tween England and Germany, Reuter Com- 
pmy or its jnedecessor were the agents in 
England of Mulhens for the sale of the pro- 
ducts and to some extent the product was 
also manufactured in England. As a result 
of the le^lation enacted during the war 
period, certain ri^ts of Mulhens who had 
become an enemy were vested in the Custo- 
dian of Enemy Property in England who 
transferred those rights to Reute Company 
* Limited, and it was hy vithie thereof that 
the assignment had been made hy the Custo- 
dian in the name of Reuter Company Limit- 
ed. One of the defences was that the assign- 
ment was invalid under Section 22 (4) of 
the Trade Mailis Act of 1938. The argu- 
ment on behalf of the defendant was that 
the common lav/ li^ts of the defendant had 
not been affected and still remained intact 
and the assignment would leave the rights 
distributed between the defendant and the 
plaintiff and would therefore offend Sec- 
tion 22 (4). Evershed, M. R. was inclined 
to concede that if remy the common law 
li^ts still inhered in me defendant, the 
defence should prevaiL But he came to the 
conclusion that the defendant did not have 
the common law rights so £ar as England 
was concerned. The observations relevant 
for us occur at page 252 and are as follows : 


"It follows, th^ says Mr. Mould, (for the 
defendant) that, if notwithstanding an assign- 
ment the assignor retains an exclusive right 
himself to use the same mark at common 
lav/ the assignment will be ineffective. That 
proposition 1 am prepared, at an>’ rate for 
the purposes of the assignment, to accept. 
Thus, to revert to my previous illustration, 
if upon the sale of the trade mark 'Gold 
FlalcV it •;Tas provided br or resulted from 
the sale agreement that the selleis were still 
entitled to the use of the name of insignia 
of ‘Gold Flake’ upon their own product, the 
assignment would be ineffective^ and obvi- 


ously and necessarily so, for the resultant 
competition would inevitably create decep- 
tion and confusion.” 

Piomer L. J., also got over the argument by 
taking die view that even the common law 
ri^ts of the defendant v^ed in the Custo- 
dian and nothing survived to the defendant 

80. In^ (1957) PiPC 49, the facts were 
similar and the same defence was put forward 
and were repelled for similar reasons. The 
only additional feature in that case is that an 
argument was put forward by Mr. EucHey 
on behalf of the Custodian of Enemy Pro- 
perty in England that Section 22 (4) of the 
Act would not come into play at alL To 
put it in simple language, the argument 
was that Section 22 (4) would' apply only 
where as a result of the assignment itsel4 
tibere must result a plurality of the right to 
•use the trade mark in two different pmsons, 
but that was not the situation in th^ case, 
because in 1951 when the trade marls of 
the German plain tiff-company were vested in 
the Custodian of Enemy Property in Eng^d, 
the trade marks and the common law rights 
of the Gennan plaintiff-compaiw became 
severed, and it was only after such severance 
the trade marls were sou^t to be assigned 
by the Custodian to an English Company 
c^ed the Adrema Limited. Lord Evershed, 
M. Pu declined to go into that argument 

31. We have thus arrived at me conclu- 
sion that as a matter of construction, there 
was no assignment of the trade mark to 
Monappa in the deed of 17th January, 1950 
and in any case the assignment would be 
totally invalid in view of Sections 31 and 32 
of Act V of 1940. This was the conclusion 
reached by the Registrar and I affirm it 

32. I now turn to the argument of Sri 
V. Rajagopalachari v/hich I have already 
indicatea in fuIL I agree with him that 
even in order to entitle to registration under 
Section 12 (3) on the ground of honest con- 
current ■user or other special circtimstances 
it was necessary for Monappa to establish 
that he was the proprietor of the trade mark 
sought to be registered. This contention is 
fuHy supported by the wording of Section 12 

g and Section 18 and the principles under- 
ng the trade mark law and the authorities 
cited by learned CounseL To hold other- 
wise would mean that if Monappa had no 
ri^t to use the trade mark, he could claim 
the ri^t of registration on the alleged 
gpund of honest and concurrent use, a posi- 
tion v/hich it is impossible to acc^t. It 
seems to me, however, that both the aspects 
of the argument of Sri Rajagopalachari, that 
Monappa could not claim to be the proprie- 
tor and that the use was not honest, resolve 
themselves in the last resort only to one 
criterion, namely, that hfonappa, in view of 
the prohibition contained in. Sections 31 and 
82 of the Act of 1940 could not claim to 
have honestly adopted any mari: which 
would virtually be a replica of the mart: of 
the founder. Since the point is important 
and seems to arise for the first time I shall 
endeavour to elaborate this to some erfenL . 
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33. Suppose for the sake of argument 
that Monappa in the first place without 
makrng any alteration whatever, had begun 
to use the trade mark of the founder from 
17 th lanuary, 1950. .It is obvious that in 
such a case the user would not be honest 
at aU. Even if he claimed that right as a 
matter of construction of the deed of 17A 
January, 1950 that claim would be invahd 
in view of Sections 31 and 32 of the Act 
of 1940. Hence he could not be consider- 
ed to be the proprietor of the mark for pur-, 
poses of Section 12 (8) or Section 18 of the 
Act of 1958 (the 'corresponding sections 
were Sections 10 (2) and 14 of the Act of 
1940). Obviously the different provisions of 
Act V of 1940 would have to he constructed 
m harmony. In other words Section 10 (2) 
and Section 14 of Act V of 1940 shomd 
be construed so as to harmonise with Sec- 
tions 31 and 32 of that Act and similarly 
Sections 12 (3) and 18 of the Act of 
1958 should be construed so as to be in 
harmony with Sections 39 and 40 of that 
Act. If under the latter set of provisions the 
Court could not reco^se a partial assign- 
ment the Registrar and the Court would not 
recognise Monappa as the proprietor of the 
trade mark. Evidently Mon^pa and his 
legal adviser were conscious of this and that 
was_ why Mon^pa sought to vary the 
original mark of the founder by adding the 
word ‘Monappa’s, on the top and transpos- 
ing the numeral ‘1596’ from the bottom 
of thy shield to a place inside the shield. 
■Hio idea of Monappa in making this varia- 
tion was to contend that this variation suffi- 
ciently distinguished his mark from the orim- 
nal mark of the founder, so as to avoid tie 
bar of Sections 31 and 32 of Act V of 1940. 
If really the Court could say that the varia- 
tion sufficiently distinguished the mark of 
Monappa from the founder’s mark, the Court 
would be justified in saying that the use of 
the new trade mark of Monappa would not 
be likely to deceive or cause confusion and 
therefore the bar of Sections 31 and 32 
would not apply and Monappa could legiti- 
mately be described as the inventor of the 
new mark and could be considered as the 
proprietor of the new mark for the purposes 
of Sections 10 (2) and 14 of Act V.of 1940 
(the corresponding provisions in the Act of 
1958 being Sections 12 (3) and 18). Further 
in such a case the Coinrt could also say that 
the use of the new mark substantially dif- 
ferent from the old mark, could be consider- 
ed as honest within the meaning of Sec- 
tion 10 (2) of Act V of 1940 and Section 12 
(3) of Act XLin of 1958. 

34. Suppose however the Court is to hold 
that the variation made by Monappa is not 
significant enough to distinguish the mark 
from the founder’s marlr, then the Court 
would be justified in saying that in view of 
Sections 31 and 32 of the Act of 1940 (the 
corresponding provisions in Act XLIII of 
1958 heing Sections 39 and 40) the use of 
the mark of Monappa could not be said to 
be honest within the meaning of Section 10 


(2) of the Act of 1940 or Section 12 (3) of 
the Act of 1958 and further on the same 
criterion Monappa could not be recognised 
as the proprietor of the new mark. In a 
technical sense no doubt Monappa would 
be the proprietor of the new mark in so far 
as the new mark was different from the old 
mark even to some extent and was there- 
fore not the identical mark as the original 
mark. But surely it is not in this techincal v, 
sense that the word ‘proprietor’ is used in 
the Trade Marks Act because if this techni- 
cal sense were to prevail there would be a 
travesty of Sections 31 and 32 of the _ Act 
of 1940 and the corresponding provisions, 
Sections 39 and 40, in the Act of 1958. 
This is why I stated that’ both the aspects 
of the argument of Sri Rajagopalachan re- 
solve themselves iiltiihately into one criterion, 
namely, whether the new mark adopted by 
Monappa sufficiently distinguished itself from 
the onginal mark of the founder. If it 
sufficiently distinguished itself, Monappa 
would at the same stroke of the pen be 
considered as the proprietor of the new mark 
and as the honest user of the new mark. If, 
however, the new mark is not sufficiently 
distinMshable from the old mark the result 
wouldr just be the opposite. 

35. In my opinion the above way of 
looking at the matter would provide one 
simple criterion and would effect a recon- 
ciliation between the different pro-visions of 
the Act, namely. Sections 10 (2) and 14 of 
the Act of 1940 on the one hand and Sec- 
tions 31 and 32 of the Act on the other, or ^ 
the corresponding provisions of the Act of"-^ 
1958. I put forward this approach to the 
learned Counsel, Sri V. Rajagtmalachari and 
Sri V. Thiagarajan and in order to avoid 
embarrassment to them in their relationships 
to their clients; I merely content myself with 
describing their reaction in negative terms, 
namely, they are not able to urge anything 
to shake the validity of this approach. 

The matter may also be looked at from a 
different angle but leading to the same re- 
sult. Thus in so far as some variations \ver 0 
made to the old mark and the variations 
■vvere made by Monappa, he could be con- 
sidered as the proprietor of the new mark, 
but this would not be sufficient to entitle him 
to succeed unless he makes out to the satis- 
faction of the Court that the use was honest. 
That again would depend on compliance 
■with Sections 31 and 32 of the Act of 1940. 

In other words, if the variations were not 
s^cient to distinguish the new mark suffi- 
ciently from the old mark, the use of the 
mark cannot be recognised as honest in view 
of Secs. 31 and 32 of Act V of 1940. But 
if the variations would sufficiently dis- 
tinguish the new mark from the old, the 
Court could legitimately say that the use of^ 
the new mark is honest and would not offend 
Sections 31 and 32 of Act V of 1940. 

36. The question therefore finally re- 
solves itself into the simple one, whether 
the variations adopted by Monappa to dis- 
tinguish the new from the old were sulfi- 
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cient, I am not TOepared to say that the 
variations were sufficient to distinguish the 
new mark from the old, but at the same 
time I think it will be umust to Monappa 
to deprive him of the ri^t to registration 
absolutely of any mark. The circumstances 
of the case are special and are such that the 
proper course for the Court to adopt will 
be to permit the registration to stand with 
further alterations in the new mark, so as to 
distinguish it sufficiently from the bid mark. 
The Court ha.i; power to do this xmder the 
concluding portions of Sections 12 (3) and 
18 (4) of tie Act of 1958. Further, on ac- 
count of the special circumstances of the 
case, the Court will be justified in taking 
the view if necessary, that the vaiiations now 
going to be proposed by me mi^t be con- 
sidered as having been effected even from 
17th January, 19ffi) so as to cure any defect 
in the content of honesty and proprietorship 
on the part of Monappa. The variations 
which I direct are these. The two flags on 
the top of the shield (one on either side of 
the crown) and the numeral T59B’ inside 
^should be deleted. The other features may 
remain, namely, the . words Taj Double 
Bavuta; the device of the shield with the 
device of the flag and the word ‘flag’ inside 
the shield, the device of the crown on the 
top of the shield and the word ‘Monappa’s’ 
on the top. In my opinion this will do sub- 
stantial justice to Monappa. 

In the view I have taken of the matter 
it is unnecessary to discuss in further detail 
the reasoning of the Registrar. It is how- 
ever necessary to refer to his finding that 
the yoxmger brother, B. S, Ramappa, had 
recognised Monappa’s proprietorship of the 
mark and allowed nim to build up the trade. 
This finding is opposed to the evidence and 
hardly does justice to the determined efforts 
made by B, S. Ramappa from 1951 onwards 
to prevent Monappa from using his mark. 
In 1951 he issued the notice on 27-7-1951. 
On 8-2-1953 he got the settlement deed in 
his own favour and then filed the suit, O. S. 
No. 14 of 1953. When he lost in O. P. 
No. 65 of 1954 before Ramaswami J,, he 
carried the matter in appeal. He had to 
wait for sometime till 1960 because the 
father had supported the elder brother, 
Monappa, in his deposition in O. P. No. 65 
of 19o4 to some extent in stating that he had 
permitted his elder son to use the mark. On 
18th February, 1960 B. S. Ramappa secured 
a rectification deed from the father. Then 
he filed the application for registration. 
No. 205533 supported by an affidavit of the 
father, dated 29th March, 1962. He enter- 
ed opposition ^ong with his son in the ap- 
plication of Monappa. 

37. In the result I direct modification of 
the trade mark to be registered in the name 
of Monappa as indicated above and other- 
wise, dismiss the appeal. The parties will 
bear their own costs. 

Appeal dismissed. 
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K. S. RAMAMURTI, J. 

Saleh Bros., Appellant v. K. Rajendranand 
another. Respondents. 

Second Appeal No. 1065 of 1984, D/-5-9- 
1968, from decree of Addl. City Civil J., 
Madras m Appeal Suit No. 200 of 1963. 

(A) T. P. Act (1882), Ss. Ill (g) and (h), 
112, 113 and 116, 105 — ^^Vaiver of forfeiture 
and waiver of notice to quit — Law is same 
in England and in India — Receipt of rent 
subsequent to notice determining lease and 
pending ejectment suit — ^ ‘Whether, receipt 
of rent by itself amounts to waiver: AHl 
1957 Cal 627 and AIR 1926 Cal 763, Dis- 
sent from. 

The law relating to waiver of forfeiture 
and waiver of notice to quit, is the same in 
England and in India: (1912) 24 Mad L]j 
263 and AIR 1968 SC 471, ReL.on; AIR 
1957 Cal 627, Dissent, from. (Para 2) 

The principle underlying Section 112, friat 
after the landlord had elected to avail him- 
self of the forfeitvue and had ^ven notice 
in writing to the lessee of his intention to 
determine the lease and followed it up by 
a suit in ejectment there is no waiver, would 
equally apply to Section 113 where the land- 
lord has instituted a suit in ejectment, pre- 
ceded by the issue of notice determining the 
lease. The absence of a corresponding pro- 
viso, in Section 113, is of no si^nficance and 
does not manifest any intention on the part 
of the Legislature to make any difference. 

(Para 3) 

Under Section 111 ^) the lease is deter- 
mined on the expiration of the notice which 
can be given by the rmilateral choice of one 
of the parties, there being nothin further to 
be done by the other party. The issue of 
such a notice, of its own force and without 
anything more, after the expiry of the 
period, determines the lease. (Para 4) 

_ Acceptance of rent which has become due 
since_ the forfeiture is regarded as waiver of 
forfeiture under the main operative portion 
of Section 112, because the acceptance of 
rrat is an affirmance that the lease was sub- 
sisting at the time when the rent became 
due after the forfeiture. But this accep- 
tance pf rent, after the suit in ejectment is 
filed, is not regarded as a waiver, because, 
once the matter has come to the Court, the 
election has become irrevocable. The only 
thing necessary rmder the second proviso is 
that there must be an unequivocal demand 
for possession in a proceeding instituted in 
the Court. (Para 10) 

The principle that once an election has 
been made and the lease determined the 
election is irrevocable, would apply even 
when the election is not followed by a suit 
in ejectment and if the lessor had merely 

t iven a notice in writing of his intention to 
etermine the lease as provided in Sec. Ill 
(g). If rent is subsequently received by the 
lessor, the rights of the parties will have to 
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be determined in accordance -with the provi- 
sions of Section 116 of the Transfer of Pro- 
perty Act. The determination of the lease 
referred to in Section 116 will certainly in- 
clude determination of the lease as a result 
of the lessor electing to take advantage of 
the forfeiture and determining the lease by 
mving notice in writing under Section 111 
(g). Once the lease is determined by the 
issue of the requisite notice, a contractual 
relationship thereafter can arise only ^vith 
the consent of both the parties.' The irrevoc- 
able character of the election miist follow in 
either case. (Para 11) 

The plain language of Section 113 indi- 
cates that a waiver does not ipso facto re- 
sult from any act of omission or commission 
on the part of the lessor, but the act must 
be such as clear evidence of the lessors 
intention to treat the lease as subsisting. 
It is the intention of ihe- lessor to treat the 
lease as subsisting which is the predominant 
and deciding fector in bringing ' about a 
waiver and not any particular act by itself. 
Illustration (a) mus^ therefore, be xmderstood 
and appHed in consonance with the principle 
underlj^g the section with due reference to 
the intention of the lessor. There is no 
warrant for the view that mere receipt of 
rent, whatever m^ be the intention of the 
lessor, should or its own force, divorced 
from the circumstances of the case, be re- 
garded as amounting to a waiver. 

(Para 12) 

Section 118 consists of two limbs: (a) the 
eroress or implied consent of the person to 
whom notice is given and (b) “the act of 
the person giving the notice showing the 
intention to treat the lease as subsisting". In 
order to constitute a waiver, both the hmbs 
must concurrently operate, which means, 
that an act by itself and of its own force, 
without reference to the intention of the 
parties, cannot bring about a waiver. The 
principle vmderlying Section 116 of the Act 
will also apply .in applying Section 113 as 
this is also a case of continuance of the 
lease restoring the old tenancy. (Para 13) 

The preponderance of the weight of autho- 
rity is that in addition to the receipt of rent 
by the landlord there should be proof that 
the receipt was with the intention to treat 
the lease as subsisting. According to the 
decisions, there should be either an express 
contract or conduct of the parties justifying 
the inference that, after the determination 
of the contractual tenancy, the landlords 
intention was that the occupation of the pre- 
mises was as a tenant, ViTiether the con- 
duct of the party:. justiBed' such an inference 
would undoubtedly turn upon the facts and 
circumstances of each case. AIR 1926 Cal 
[763, Dissent, from. (Para 17) 

. The circumstance that in the receipts 
issued by the owner, the word rent’ is used 
is not dedsive of the question. Case law 
referred. (Para 17 ) 

(B) Ci\'il P. C. (1908), Preamble — Inter- 
pretation of statute — • Illustrations — Use 
of. 


Illustrations are useful as aids to construc- 
tion and for securing the proper meaning 
of the section, but they cannot control the 
plain meaning of the section; Illustrations 
appended to sections of a statute are useful 
to show how sections may operate and are of 
relevance and value in construing the text 
They should only be rejected as repugnant 
to tne section as the last resort of construc- 
tion. (Para 12) 
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JUDGMENT: This Second Appeal arises 
out of a suit in ejectment and the tenant 
who failed in the Courts below is the appel- 
lant in the second appeal. The premises in 
question is situated in Sembudoss Street and 
me owner and landlord was one Kuppu- 
swamy Naicker now represented by the 
plaintiffs in the action. By G. O. No. 2216 
(Home), dated 5th August, 1958, the Govern- 
ment issued a notification exempting the 
premises from the provisions of the Rent 
Control Act. The tenant filed two writ peti- 
tions, W. P. Nos. 732 and 733 of 1958 to 
quash the order of the Government and the 
peh'tions were dismissed on 10th November, 
1960. The tenant preferred Writ Appeals 
Nos. 156 and 157 or 1960, therefrom and 
tliey too were dismissed on 15th November, 
1962. Meanwhile, on 6th October, 1958, 
vdthin two months after the order of exemp- 
tion by the Government, the plaintiffs insti- 
tuted me suit O. S. No. 1822 of 1958 on the 
file of die City Civil Court, Madras, for re- 
covery of possession of the property after 

f iving notice. Exhibit A-1, dated 2nd Septem- 
er, 1958, terminating the tenancy. Pending 
disposal of the writ proceedings, there was 
an order of limited interim stay and after 
the final disposal of the \vrit proceedings the 


suit was taken up and disposed of. Several 
objections were raised by the defendant, the 
tenant, and only two points were argued 
before me in the second appeal. One is that 
the suit is bad for want of proper notice to 
quit, the objection, being mat the notice 
terminating the tenancy by the midnight of 
30th September, 1958 is bad in law. A 
perusal of the judgment of the Courts below 
shows that this point was not seriously press- 
ed before the Courts below and it was also 
not shown how this notice was defective. 
Before me too, the point was merely men- 
tioned and when the attention of the learn- 
ed Counsel for the appellant was drawn to 
the fact that in the rounds of appeal in 
this Court no objection has been taken "touch- 
ing this aspect, learned Counsel did not piur- 
sue the matter further. Indeed the only 
point that was pressed before me is the point 
of waiver. The tenant has filed a batch of 
receipts, in respect of rents paid from August, 
1958 to November, 1962. The tliird of the 
series of receipts is dated 31st October, 1958 
being the receipt of a sum of Rs. 212-50 
towards the rent for the premises for the 
month of October, 1958. The argument on 
behalf of the tenant is that after the tenancy 
came to an end by the midnight of 30th 
September, 1958, me landlord has received 
the rent from the tenant for the entire 
month of October, 1958 and for the subse- 
quent months and he should therefore be held 
to have waived the prior notice to quit thereby 
treating the tenancy as still subsisting. 
Counsel on both sides cited some decisions 
touching this aspect as to whether or not this 
conduct of the landlord would amount to 
waiver. 

2. Learned Coimsel for the appellant 
placed considerable reliance upon illustra- 
tion (a) to Section 113 of the Transfer of 
Property Act and the absence of a provision 
corresponding to the second proviso in Sec- 
tion 112 of the Transfer of Property Act. 
His contention is that the notice. Exhibit A-1, 
issued imder S. Ill (h) of the Act determin- 
ing the tenancy must be held to have been 
waived and stood cancelled by reason of 
the landlord accepting rent which had be- 
come due in respect of the property since 
the expiration of the notice. He urged tiiat 
in the case of waiver of forfeiture by accep- 
tance of rent which had become due since 
forfeiture the Legislatme had made a spe- 
cial provision in the second proviso to Sec- 
tion 112 that when such rent is accepted 
after the institution of the suit to eject the 
lessee on the ground of forfeiture, such ac- 
ceptance of rent is not a waiver and that 
the Legislature had made a deliberate 
departure and distinction between waiver of 
forfeiture and waiver of notice to quit. In 
support of his contention learned Counsel 
relied upon the following observations of 
Buckland J., in Manicklal v. Kadambini, AIR 
1928 Cal 763: 

“Now, under Section 112 which deals 
with a similar position in connection with 
forfeiture under Section 111 (g) it is expr^ 
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sly provided that where rent is accepted after 
the institution of a suit to eject the lessee 
on the groimd of forfeiture such acceptance 
is not a waiver.” 

‘It is argued by analogy that in the cir- 
cumstances diere is no waiver. To that, I 
think, the answer is that where rent is ac- 
cepted after the notice to Quit, whether before 
or after a suit has been filed, the landlord 
thereby shows an intention to treat the lease 
as subsisting. One cannot lo^cally say that 
the fact of accepting rent by itself shows an 
intention if a suit has been filed. The inten- 
tion shown by the act itself must be the same 
in eitlier case. Therefore, by accepting the 
rent, the plaintiff in my opinion showed an 
intention to treat the lease as subsisting and 
acceptance of rent was waiver of the notice 
to quit notwithstanding the fact that a suit 
had already been filea for the pmpose of 
ejecting the tenant. It has also to be observ- 
ed that tmder S. 112 the acceptance of rent 
after suit has been exactly provided for, and 
it may well be argued that had it been in- 
tended that acceptance of rent after suit 
should not operate as a waiver in the case 
of a notice to quit one would have expected 
that a proviso similar to that in S. 112 would 
have been incorporated in Section 113.” 

With meat respect, I am unable to agree 
with this view. Further, this view has not 
been followed in several decisions of the 
various Courts. Learned counsel on both 
sides invited my attention to some of the 
decisions both Indian and English; learned 
counsel for the appellant, relying upon 
some of the observations in the cases cited, 
attempted to make out that in the matter of 
waiver of forfeiture, and waiver of notice to 
quit, there is some material difference be- 
tween the law in England and the law in 
India and that the decisions in England can- 
not afford much of a guidance in the solu- 
tion of the problem. It is true that there are 
observations in some of the decisions sug- 
gesting some difference between the law in 
England and the law in India as enacted in 
Sections 111 to 113 and 116 of the Transfer 
of Property Act In my view there is no dif- 
ference in the matter of substance and such 
dffEerence as is observed in the statutory 
enactment of the law in India is veiy super- 
ficial and a distinction vwthout difference. 
On a careful consideration of all the aspects 
of the matter concerning the law relating to 
waiver of forfeiture ana waiver of notice to 
quit I am of the view that the law is the same 
in England and in India, vide Chengiah v. 
Rajah of Kalahasti, (1912) 24 MadLJ 263 
and Calcutta Credit ■ Corporation Ltd. v. 
Happy Homes ■ (Private) Ltd., (1968) 2 Andh 
WTR(SC)42: (196S) 2 SCJ 291: (1968) 2 

MadLJ (SC) 42, 43= (AIR 1968 SC 471). 

3. Before I proceed further to examine 
the decisions, it is necessary to refer to the 
well-established principles, because, in my 
opinion, the principle imderljing Section 11^ 
that after the landlord had elected to avail 
himelf of the forfeiture and had given 
'notice in writing to the lessee of his intention 


to determine the lease and followed it up by 
a suit in ejectment there is ho waiver, would 
equally apply to Section 113 where the 
landlord has instituted a suit in ejectment, 
preceded by the issue of notice determining 
the lease. The absence of a corresponding 
proviso, in Section 113, is of no significance 
and does not manifest any intention on the 
part of the Le^lature to make any differ- 
ence. When forfeiture occurs as specified } 
in Section 111 (g) on the happening of any 
one of the specified events, the lease does not 
ipso facto come to an end, but it only gives , 
a right to the lessor, if he is so minded and 
so elects, to determine the lease, taking 
advantage of the forfeiture. It is not the 
mere happening of the specified events at the 
instance of the lessee that would bring about 
a termination of &e lease putting an end to 
the relationship, but it is the determination 
of the lessor to elect to determine the lease 
that would bring about a dissolution of that 
relationship. The requirement of the land- 
lord to so elect is based upon the well- 
recognised principle of law that no man can 
take advantage of his own wrong and that 
the lessee by his unilateral act and by com- 
mtting a wrong cannot make the lease void; 
it is only voidAle and has to he avoided by 
the lessor. 

4. In striking contrast to this provision 
requiring a clear election on the part of the 
lessor to determine the lease, the provision in 
Section 111 (g) states that lie lease of im- 
movable property is determined “on the 
expiration of a notice to determine the lease , 
or to qxiit or of intention to quit duly given 
by one parti' to the other”. Under Section 
111 (h) me lease is determined on the expi- 
ration of the notice which can be given by 
the imilateral choice of one of the parties, 
there being nothing further to be done by 
the other party. The issue of such a notice, 

of its own force and widiout any thin g more, 
after the eq)iry of the period, determines the 
lease. 

5. Before the Amending Act of 1929, all 
that was necessary for the lessor was to 
manifest his election to avail himself of the 
forfeiture and determine the lease and it was 
enough if he did some act showing his in- 
tention to determine the lease following the 
forfeiture. There was a conflict of decisions 
as to whether a distinct, independent act 
showing the intention to determine the lease 
was a condition precedent to the suit in eject- 
ment or whether a suit in ejectment itself 
could be regarded as showing the animus of 

landlord. By the Amending Act of 1929 
it is now provided that the lessor should give 
notice in writing to the lessee of his inten- 
tion to determine the lease. The second pro- 
^’iso to Section 112, that acceptance of rent 
after the filing of the suit in ejectment will v-; 
not amoimt to a waiver, merely illustrates 
the principle that once the lessor with know- 
ledge of the forfeiture makes an election by 
express words or by an unequivocal act, the 
election is irrevocable, with the result that, 
if the lessor gives notice determining the 
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lease on the ground of . forfeiture and files a 
suit, no subsequent act would amount to a 
waiver. In situations and circumstances, 
where the landlord has not filed a suit in 
ejectment, there may be some room or scope 
for argument that particular act done by the 
lessor in electing to determine the lease on 
the basis of forfeiture is either ineEective or 
equivocal and that the manifestation of the 
required intention is not clear, but, when 
the landlord manifests his intention by insti- 
tuting a suit in ejectment, that conduct is a 
final, positive and decisive act, and leaves no 
room for doubt, with the result that the 
election becomes irrevocable; the lease is 
once for all determined, it cannot be re- 
tracted. 

6. In this connection, reference may be 
made to the statement of the law by 
Woodfall on Landlord and Tenant (26th 
Edn., p. 946, Section 2057); 

“If ejectment be brought on a forfeiture 
of a lease, and after the bringing of such 
ejectment the landlord accepts rent, or dis- 
trains, or sets up a cause of forfeitme a sub- 
sequent non-payment of rent, it is no waiver. 
A writ containing an xmequivocal claim for 
possession, or an imequivocal claim for a 
declaration of title to possession, operates as 
a final election to determine the lease.” 

Vide also 23 Halsbury, 672 (foot-notes (a) 
and (b)), where the distinction between de- 
mand for and receipt of rent after the cause 
of forfeiture prior to the suit and the receipt 
of rent after the suit in ejectment is referred 
to, 

7. The leading decision in England is 
Jones v. Carter, (1846) 15 M & W 718, in 
which it was held that, if a lessor brought 
an action in ejectment that was an imequi- 
vocal act and that the recemt of rent after 
the action in ejectment could not operate to 
revive the lease; the statement of the law 
by Lord Wensleydale in that case has been 
uniformly followed in all the subsequent 
cases. In Grimwood v. Moss (1872) 7 CP 
860, the question arose whether after the 
commencement of the action in ejectment 
the lessors were entitled to distrain for rent 
which subsequently accrued due. It was 
held that the action in ejectment was irrevo- 
cable and could not be retracted. WiUes, J., 
after referring to (1846) 15 M & W 718, put 
the matter thus at p, 364: 

“It is an act unequivocal in the sense that 
it asserts the right of possession upon every 
ound that may turn out to be available to 

e party claiming to re-enter In my 

(minion, the subsequent distress can make no 
difEerence.” 

I may next refer to the decision in Evans V. 
Encver, (1920) 2 EB 315, in which the prin- 
ciple in (1872) 7 CP 860 was applied. In 
that case die lease contained a proviso for 
re-entry if the lessee became banmipt. In 
July, 1918, the lessee was adjudged ban- 
krupt and in January, 1919, the lessor took 
out a specially indorsed \vrit claiming pos- 
session of the premises for forfeiture for non- 
payment of rent Taking advantage of Sec- 


tion 212 of the Common Law Procedure Act 
of 1852, the defendant paid the rent and 
costs to the plaintiff and the proceedings 
came to an end. In the following May the 
plaintiff sued the defendant for possession 
claiming that the lease was forfeited by rea- 
son of the defendants bankruptcy. It was 
held that, notwithstanding that the rent 
which was paid to the plaintiff in the first 
action, had accrued due subsequent to the 
date of the adjudication, its acceptance by 
the plaintiffs did not operate as a waiver of 
the forfeiture. Lord Coleridge, J,, observes 
as follows (at' p. 320): — 

"That is well-recognized law which has 
never been disputed. But there is a series 
of cases which establish that if an action is 
brought for recovery of possession for 
breaches of covenants in the lease &at is ah 
irrevocable election to determine the lease, 
and that no subsequent acts of the plaintiff 
can be relied on as qualifying that posi- 
tion.” 

8. There is no need to refer to the other 
decisions and it is sufiBcient to refer to the 
decision in Civil Service Co-operative Society 
V, McGrigors Trustee, (1923) 2 Ch 347, In 
that case, after the bankruptcy of the 
lessee, the lessors served on the debtors and 
the trastee in bankruptcj' a notice of 'writ 
exercising the right of re-entry, and sub- 
sequently the lessors made a demand for and 
accepted the rent which had accrued due. 
It was held that the demand for and accept- 
ance of rent accrued due after the issue of 
the writ did not operate as a waiver of the 
forfeiture. Russell, J. (at p. 357), referred 
to the case and pointed out the distinction 
between the demand for and acceptance of 
rent simpliciter and the issue of and the 
commencement of a writ or legal proceed- 
ing in ejectment, the latter case constituting 
the final election of the landlord to deter- 
mine the tenancy. Reference may be made 
to the following observations (at p. 358): — 

“Neither of those cases touches the real 
question, namely, whether the issue and 
service of 'writ in ejectment is such a final 
election by the landlord to determine the 
tenancy that a subsequent receipt of rent is 
no waiver of the forfeiture. In my opinion, 
the authorities establish that this is so. In 
(1846) 15 M & W 718, Parke, B., held that 
after ejectment brought there being no evi- 
dence of actual re-entry by the landlord, the 
landlord could not sue for rent; and he 
cites with approval a decision of Lord 
Tenterden that the receipt of rent after 
ejectment brought for a forfeiture %vas no 
waiver of such forfeiture: Doe v. Meax, 
(1824) 1 Car and P 346. To the same effect 
is the case of (1872) LR 7 CP 360, where 
it is definitely stated that the bringing of 
an ejectment action is an irrevocable elec- 
tion to determine the tenancy; see also 
Rex v, Paulson, (1921) 1 AC 271 and 
Evans v. Enever, (1920) 2 KB 315, I adopt 
the words of Lord Coleridge, J., in (1920) 

2 KB 315, when he says: “There is a series 
of cases which establish that if an action is 
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brought for recovery of possession for br^- 
ches of covenants in the lease that is an ir- 
revocable election to determine the lease, 
and that no subsequent acts of the plaintiff 
can be reHed on as qualifying that position. 

9. In (1912) 24 MadLJ 263, this Court 
followed and apphed the rme enunciated in 
(1846) 15 M & W 718 and (1872) 7 CP 360. 
It was held that where a right of forfeiture 
had accrued to the lessor and he had elected 
to detennine the tenancy, the election was 
irrevocable and the parties could not by any 
subsequent agreement revive the old 
tenancy, Wallis, C. J., observed that the 
framers of the Transfer of Properly Act did 
not intend to depart from the well-establish- 
ed rule of Enghsh Law that, where a right 
of forfeiture had accrued to the lessor and 
if he manifested his intention to enforce Ae 
forfeiture, that was an election to detennine 
the tenancy and the election was irrevo- 
cable. 

10. Acceptance of rent which has be- 
come due since the forfeiture is regarded as 
waiver of forfeiture under the main opera- 
tive portion of Section 112, because the ac- 
ceptance of rent is an affirmance that the 
lease was subsisting at the time when the 
rent became due after the forfeiture. But 
'this acceptance of rent, after the suit in 
ejectment is filed, is not regarded as a wai- 
ver, because, once the matter has come to 
the Comt, the election has become irrevo- 
cable. The only thing necessary imder the 
isecond proviso is that there must be an 
unequivocal demand or possession in a pro- 
ceeding instituted in the Court. 

11. Though it is not strictly necessary 
in the instant case, I may, however, observe 
that the principle of (1846) 15 M&W 7.18 
that once an election has been made and the 
lease determined the election is irrevocable, 
would apply even when the election is not 
followed by a suit in ejectment and if the 
lessor had merely given a notice in writing 
of his intention to determine the lease as 
provided in Section 111 (g). If rent is sub- 
sequently received by the lessor, the rights 
of the parties will have to be determined in 
accordance with the provisions of Section il6 
of the Transfer or Property Act. The 
determination of the lease referred to in 
S. 116 will certainly include the determina- 
tion of the lease as a result of the lessor 
electing to take advantage of the forfeiture 
and determining the lease by giving notice 
in writing imder Section 111 (g). Once the 
lease is determined by the issue of the requi- 
site notice, a contractual relationship there- 
iafter can arise only with the consent of both 
,the parties. The irrevocable character of 
-the election must follow in either case. On 
juristic principles, I cannot see any differ- 
ence between the determination of the lease 
under Section 111 (g) as a result of the 
issue of the requisite notice after forfeiture 
and the determination of the lease under 
Section 111 (g). Logically speaking, the ac- 
ceptance of rent referred to in the opening 


words of Section 112 must be acceptance 
of rent before the lessor issues the notice in 
writing, determining the lease, under Sec- 
tion 111 (g). As in the instant case, a suit 
in ejectment has been instituted, it is un- 
necessary to pmrsue that aspect further. 

12. I shall next consider the scone of 
Section 113, i.e., the receipt of rent by the 
landlord accruing due subsequent to the \ 
notice determining the lease followed by a 
suit in ejectment The plain language of 
Section 113 indicates that a waiver does not 
ipso facto result from any act of omission 
or commission on the part of the lessor, but 
the act must be such as clear evidence of 
the lessors intention to treat the lease as 
subsisting. It is the intention of the lessor 
to treat the lease as subsisting which is_ the 
predominant and deciding factor in bring- 
ing about a waiver and not any particular 
act by itself. Illustration (a) mu^ there- 
fore, be understood and applied in con- 
sonance \vith the principle imderljang ffie 
section with due reference to the intention 
of the lessor. There is no warrant for the 
view that mere receipt of rent, w'hatever 
may be the intention of the lessor, should 
of its own force, divorced from the circrm- 
stances of the case be regarded as amounting 
to a waiver. Illustrations are meful aids to 
construction and for securing the proper 
meaning of the section, but they cannot con- 
trol the plain meaning of the section; see 
Koylash Chimder Ghose v. Sonatun Chung 
Barooie, (1881) ILR 7 Cal 132. lUustra- 
tions appended to sections of a statute are ^ 
useful to show .how sections may operate 
and are of relevance and value in construing 
the text. They should only be rejected as 
rrougnant to the section as the last resort- 
or construction: -vide Maxwell on Statutes, 
p, 43: Mohamed Syedol Ariffin v, Yeoh Ooi 
Gark, LR (1916) 2 AC 575 at 581 pd 
Jumma Masjid v. Kodimaniandra Deviah, 
(1962) 2 SCJ 303: (1962) 2 MLJ (SC) 90: 
(1962) 2 AnWR (SC) 90: AIR 1962 SC 847/ 
at 851. I do not see any repugnanc}’’ be- 
tween the operative portion or Section 113 
and the Illustration (a) as there is no diffi- 
culty in understanding the Illustration in con- 
sonance wth the section. The context in 
which a particular act is referred to in Sec- 
tion 113 shows that the rent should be re- 
ceived at such time and in such maimer as 
to be equivalent to the landlord assenting 
to the lessee continuing in possession. The 
receipt of rent may omy create a presump- 
tion and cannot by its own force amount to 
a waiver. Section 113 consists of two 
hmbs: (a) the express or imphed consent of 
the person to whom notice is given and (b) 
“the act of the person giving the notice 
showing the intention to treat the lease as 
subsisting”. In order to constitute a waiver, 
both the limbs must concurrently operate, 
which means, that an act by itself and of 
its own force, without reference to the inten- 
tion of the parties, cannot bring about a 
waiver. So much is quite clear from the 
plain language of the section, which em- 
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bodies ibe basic principles, and I find no 
justification for reading tbe Illustrations as 
Ijeing repugnant to tbe section. Every effort 
sboind be made to interpret tbe IRxistration 
in conformity •with the main' section. The 
principle underlying Section 116 of the Act 
will also apply in applying Section 113 as 
fhi^ is also a case of continuance of the 
lease restoring tbe old tenancy. The Engl^h 
law regards me effect of waiver as creating 
a new tenancy, but the language of Section 
113 points to a restoration of the old 
tenancy. As observed earlier, this is really 
a distinction without difference because, in 
either case the essential point to he consi- 
dered is whether the other party is confeu- 
ing in tbe relationship of a lessee, either 
tmder the old lease restored, or under a new 
tenancy, subject to the same terms and con- 
ditions of me prior lease, as specified in 
Section 118. It is in this connection that 
reference must be made to the following 
observations of the Supreme Comt in 
Kamani Industrial Banlc Ltd. v. Province of 
Bengal, (1951) SCJ 40.7: (1951) SCR 560: 
AIR 1951 SC 285: 

“There can be no question of the lessee 
‘continuing in possession’ until the lease has 
expired, and the context in which tbe pro- 
vision for acceptance of rent finds a place 
clearly shows that what is contemplated is 
that the payment of rent and its acceptance 
should be made ‘at such a time and in 
such a manner as to be equivalent to the 
landlord assenting to the lessee continuing 
in possession’.” 

13. I may also add that the mar^al 
note “waiver of notice to quit” and the 
language employed in Section 113 that “the 
notice is waived”, are not happy and that 
what reaUy happens is virtually the creation 
of a new tenancy on the old terms and not 
a revival or restoration of the old tenancy. 
Viewed in this light, there is no difference 
between tiie Indian and English law. The 
expression “waiver of notice to quit” has 
been used in the section rather loosely, 
taking the expression from some of the 
decisions in En^and. I may refer to the 
following statement in Eadinan’s Law of 
Landlord, and Tenant (13th Edn., p. 528, 
Section 390) to show that the use of the 
expression ‘waiver of notice to quit” after 
the determination of the lease by such 
notice is not technically correct; 

“Effect of withdrawal . — A notice to quit 
may be %vithdrawn or abandoned during its 
currency; or the right to enforce it may be 
waived, either expressly or by implication, 
before it has expired, but no \vithdrawal, 
abandonment or waiver is effectual wthout 
the consent of the party to whom the notice 
is given.” 

‘Tt has been held that a \vithdrawal of 
the notice by consent during its cmrency 
does not nullify the notice, but operates as 
evidence of an agreement for a new tenancy 
to take effect on the determination 
of the old. Where the notice has expired. 


‘it is technically wrong to speak of the wai- 
ver though this- convenient expression is 
commonly ‘used’. If the relationship of land- 
lord and tenant continues thereafter ‘it is 
by agreement between the parties’ consti- 
tuting a new tenancy, ‘since the old’ 
tenancy is already at an end.” 

14. An examination of the cases, which 
have dealt \vith the scope of Section 113,f 
read with Illustration (a) thereto, shows that 
the preponderance of the weight of autho- 
rity is that in addition to the receipt of rent 
by the landlord there should be proof that 
the receipt was with the intention to treat 
the lease as subsisting. According to the 
decisions, there should be either an express 
contract or conduct of the parties justifjung 
the inference that, after the determination, 
of the contractual tenancy, the landlord’s in- 
tention was that the occupation of the pre- 
mises was as a tenant. Whether the con- 
duct of the party justified such an inference 
would undoubtedly turn upon the facts and 
circumstances of each case. 

15. In this coimection I may refer to 
the following observations of Lord Greene, 
M. R. in Booker v. Palmer, (1942) 2 All ER 
674: 

“To suggest there is an intention there 
to create a relationship of landlord and 
tenant appears to me to be quite impossible. 
There is one golden rule which is of very 
general application namely, that the law 
does not impute intention to enter into legal 
relationship where the circumstances and 
conduct or tbe parties negative any intention 
of the land. It seems to me that this is 
a clear example of the application of that 
rule.” 

16. In the instant case it is impossible to 
attribute to the owner the intention either 
to continue the relationship of landlord and 
tenant or to create a new tenancy. The 
writ proceedings initiated by the tenant ques- 
tioning the legabty of the order of the 
Government; the hot contest made by the 
landlord therein and the landlord filing a 
suit immediately after tiie order of exempt 
tion passed by the Government completed 
repeal any notion of tbe relationship of land- 
lord and tenant. 

17. The circumstance that in the re- 
ceipts issued by the oivner, the word ‘rent’ 
is used is not decisive of the question. 

18. In this connection, reference may be 
made to the latest decision of the Supreme 
Court in Ramamurthy Subudhi v. Gopinath, 
(1968) 2 SCJ 528: AIR 1968 SC 919. That 
case dealt with the question whether the 
relationship' between the parties was that of 
landlord and tenant or that of licensor or 
licensee. In tiiat case, the suit in ejectment 
after the termination of the tenancy, was 
compromised, under which it is specifically 

rovided that the tenant should vacate the 
ouse in question after a period of five years 
and that be should pay all arrears of rent 
claimed in the suit and also pay future rent 
promptly with a condition that, if the tenant 
committed default to pay rent for three con- 
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secutive months, the landlord would be en- 
titled to obtain possession of the house. The 
question arose whether this compromise 
created a relationship of landlord and tenant 
so as to attract the provisions of the Orissa 
House Rent Control Act. In determining 
the intention of the parties, the Supreme 
Court pointed out that the fact that the 
owner had brought the suit in ejectment was 
an important circumstance in the view that 
when the landlord had brought the suit his 
intention was manifest that he was keen 
about ejecting the lessee after having termi- 
nated the tenaney, and it was difficult to 
impute thereafter an intention to the lessor 
to create a fresh tenancy. Commenting 
upon the use oJE the word ‘rent’ in the 
memorandiun of compromise, the Supreme 
Court observed: 

“Coming to the terms of the compromise, 
it is true as stressed by the learned coun- 
sel for the respondent that the word rent’ 
has been used, but the word ‘rent’ is not 
conclusive for, as observed by this Court in 
State of Punjab v. British Ridia Corpora- 
tion Ltd., (1964) 1 SCJ 571; (1984) 2 SCR 
114 at p. 123: AIR 1963 SC 1459 at p. 1463, 
in its \vider sense rent means any payment 
made for the use of land or buildings and 
thus includes the payment by a licensee in 
respect of the use and occupation of any 
land or building. In its narrower sense it 
means payment made by tenant to landlord 
for property demised to him.” 

The principle of this decision completely 
governs the instant case, both on tiie ques- 
tion of the effect of the suit in ejectment 
and the effect of the receipts passed using 
the word Tent’. 

19. I shall next refer to another recent 
decision of the Supreme Covut, in (1968) 2 
AndhWR (SC) 42: (1968) 2 SCJ 291: (1968) 
2 MadLJ (SC) 42 = (AIR 1968 SC 471).’ 
In that decision, too, the Supreme Court, 
pointed out that imder Section . 113 of the 
Transfer of Property Act the act which 
operates as a waiver must show an intention 
to treat the lease as subsisting and "other 
party’s consent, express or impued therefor. 
In that case the tenants, who were holding 
over, issued, on 12th August, 1953, a notice 
to the landlord of their intention to vacate 
the premises on 81st August, 1953, But by 
their letter, -/dated 26th August they with- 
drew that notice. The landlord chd not 
agree to the\ withdrawal of the notice and 
insisted that 'the lease had been determined 
under Section 111 (h) of the Transfer of 
Property Act.' Dealing with the question of 
waiver, the Supreme Court observed as 
follows:— 

‘Clearly -^ectioh. 113 contemplates^-waiver 
of the notice by act on. the-pdrt of the 
person giving it, ^ su^v-hn act shows an 
intention to treat li?® lease as subsisting and 
the other pa^ gives^^his consent. . . .ex- 
press or implied therefor. ' The law imder 
tlie Transfer of Propc^ Act on the ques- 
tion in hand is not different from the law 


in England, Once a notice is served deter- 
mining the tenancy or showing' an .intention 
to quit on 4e expity of the period of the 
notice, the tenancy is at an. end, unless with 
tlie consent of the other pariy to whom 
the notice is given the tenancy is agreed to 
be treated as subsisting.” 

20. ■ Reference may also be made to the 
decision in Clarke v. Grants (1949) 1 All ER 
768, in which after valid notice to terminate 
the lease the agent of the landlord accepted 
tlie rent in the mistaken belief that it lyas 
for a period prior to the notice, determining 
the lease. It was held that it did not amount 
to waiver. It is true that the mistake on 
tlie part of Ae agent when he received the 
rent is an important distinguishing feature, 
of that case but what is relevant is the 
perspective of approach of Lord Goddard, 
C. J., as to the consequence of the receipt 
of rent. The distinction between the re- 
ceipt of rent in the case of a forfeiture be- 
fore determining the lease and the receipt 
of rent after the determination of the lease 
was pointed out in these terms: 

‘Tt one may say so with respect to the 
learned Deputy Judge, he fell into the error 
of confusing an acceptance of rent after a 
notice to quit with an acceptance of rent 
after notice that an act of forfeiture has 
been committed. If a landlord seeks to re- 
cover possession of property on the ^ound 
that breach of covenant has entitled him to 
a forfeiture, it has always been held that ac- 
ceptance of rent after notice waives the 
forfeiture, the reason being that in the c^e 
of a forfeiture the landlord has the option 
of saying whether or not he will treat the 
breach of covenant as a forfeiture. The 
lease is voidable, not void, and if the land- 
lord accepts rent after notice of a forfeiture 
it has always been held that he thereby a(> 
Imowledges or recognises that the lease is 
continumg. With regard to the payment of 
rent after a notice to quit, however that re- 
sult has never followed! If a proper notice 
to quit has been given in remect of a peri- 
odic tenancy, such as a yearly tenancy, the 
effect of the notice is to bring the tenancy 
to an end just as effectually as if there has 
been a term which has expired. Therefore, 
^e tenancy having been brought to an end 
by a notice to quit, a . payment of rent after 
the termination of the tenancy would only 
operate in favour of the tenant if it could 
be shown that the parties intended that 
there should be a new tenancy.” 

That has been the law ever since it wM 
laid down by the Court of King’s Bench in 
Doe d. Cheny v. Batten, (1775) 1 Cowp 243, 
where Lord Mansfield said: 

“The question therefore is, quo animo the 
rent was received, and what the real inten- 
tion of both parties was?” 

It is impossible to say that the parties in 
this case intended that there should be a 
new tenancy. The landlord always desired 
to get possession of the premises. That is 
why he gave his notice to quit. The mere 
mistake of his agent in aecepting the money 
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as rent which had accrued is no evidence 
that the landlord was agreeing to a new 
tenancy.” 

21. In the instant case there can be no 
doubt, that quo animo when the rent 
received during lie pendencw of the suit 
was not to have the relationship of landlord 
and tenant. 

22. I may next refer to the Bench deci- 
sion of the Bombay High Court in Navnitlal 
V. Baburao, AIR 194o Bom 132. In that 
case, the Rent Court released the house for 
the personal use of the landlord and he 
filed a suit in ejectment after serving upon 
the tenant the requisite notice to quit. The 
tenant sent a cheque expressly stating as 
rent but the landlord in the receipt, noted 
that he received it as compensation for use 
and occupation. On behalf of the tenant 
emphasis was laid bn the absence of a pro- 
viso in Section 113 of the Transfer of Pro- 
perty Act corresponding to the second pro- 
viso to Section 112. But this argument was 
not accepted and the Bench held that the 
test in all these cases is the intention^ at 
the time when the payment is received, i.e., 
was the act of the landlord one from which 
one can impute the intention of creating a 
renewal of tenancy. Stone, C. J., pointed 
out that in the case of acceptance of rent 
subsequent to the notice to quit by the land- 
lord is inaccurately referred to as the waiver 
of a notice to quit but that the correct view 
is that it is the creation of a new agreement. 
The decision of Bucldand, J., in AIR 1926 
Cal 763 was referred to but not followed. 
Kania, J. (as he then was), who delivered a 
concurring judgment and observed that in the 
matter of effect of acceptance of rent after 
notice to quit, there was no difference be- 
tween the Indian Law, i.e., the provision in 
Section 113 of the Transfer of Property Act, 
and the En^hsh Law. The learned Judge 
also rejected the argument that by reason of 
ttie absence of a proviso in Section 113, the 
Lemslature shoula be deemed to have made 
a departure from Section 112; it was also 
pointed out that the phraseoloCT of Section 
113 is not strictly accurate. That receipt of 
rent cannot be separated and divorced from 
the intention to treat the lease as subsisting 
was pointed out in these terms: — 

"In my opinion, this line of argument is 
faulty, because it attempts to split the provi- 
sion of Section 113 in two parts. It is an 
attempt to read in Section 113 the words 
hy acceptance of rent’ as an act resulting 
absolutely in the waiver of the notice to 
quit, irrespective of the question whether 
mere was an intention to treat the lease as 
subsisting or not.” 

I may also add that the relevant discussion 
in this Bench decision of the Bombay High 
Court, attention is focussed mainly on the 
question of the effect of receipt and not on 
me note made by the landlord that the re- 
ceipt of the mon^ v/as as compensation. 
Even the recital, whether as rent or “as 
compensation” is not decisive in view of the 


decision of the Supreme Court in (1968) 2 
SCI 528: AIR 1968 SC 919, referred to 
earlier. 

23. Reference must next be made to the 
decision in Kamlapat Sahai v. Mt. Manho 
Bibi, AIR 1948 Oudh 127. In this case the 
landlord instituted a suit in ejectment and 
obtained a decree. The question arose whe- 
ther payment of rent in pursuance of an 
arrangement in the appellate Corut in the 
matter of stay of execution amounted to 
waiver when payments were received as rent 
The decision in AIR 1926 Cal 763 was re- 
ferred to and dissented. Edwai, J., deli- 
vering the jud^ent observed that once the 
suit has been instituted it cannot possibly 
be said that the lessor had manifested die 
intention that the lease was subsisting. It 
was observed that the word “rent” was mis- 
used in the receipt and would not indicate 
that notice to quit had been waived. The 
importance of this decision is that when a 
landlord and the tenant have been engaged 
in a serious fight in Comd proceedings assert- 
ing rival contentions, it was impossible* in 
that background to impute to me lessor an 
intention to treat the lease as subsisting. 
The principle of this decision directly applies 
to the instant case. 

In Hahibux v. Munir Khan, AIR 
1933 Nag 219, in which the facts were simi- 
lar, the same view was taken observing 
that the test was, if the tenant had insisted 
upon withdrawal of the suit in ejectment 
treating the relationship of landlord and 
tenant as subsisting, would the landlord have 
agreed. It was observed that the act of 
the landlord ought, in the light of the cir- 
cumstances in the case, lead to the irresistible 
conclusion that he had given up the rights 
asserted by him in the proceedings and that 
when parties are litigating their rights in 
Court those rights could not be affected ex- 
cept by an express contract between them 
to the effect that the rights asserted in the 
suit by the plaintiff and denied by the de- 
fendant had been adjusted either out of 
Court or through the intervention of the 
Court. 

25. I may pow refer to the decision of 
the Calcutta High Court in Mahadeo Prasad 
V. Sulekha Sarlcar, AIR 1954 Cal 404, in 
which the view of Bucldand J., was not 
followed. In that case the landlord after a 
valid notice to quit brou^t a suit and ob- 
tained a decree in ejectment, the tenants 
claim for protection under the Rent Control 
Law having been negatived. During the 
pendency of the apped by Ae tenant, the 
landlord accepted rent from the tenant who 
desired to be reheved from the bother of 
depositing the rent under the procedme 

f rovided in the Rent Control Act. It v.'as 
eld that imder the circumstances, payment 
and acceptance of rent was not with the in- 
tention of renewing or reviving or continu- 
ing the old tenancj’’ or creating a new one. 
It was also held mat independently of the 
representation of the tenant that he made 
the payment to the landlord merely as a 



174 Mad. DPrs. 25-29] Saleh Bros. v. K. 

matter of convenience the legal position was 
the same and there was no waiver ^ there 
was not the requisite consensus ad idem to 
treat the lease as subsisting. With reg^d 
to Illustration (a) to Sec. 118, it was point- 
ed out that it is only in the absence of any 
indication pointing reasonably to a contrary 
intention that the acceptance of rent would 
amount to waiver. In this decision the deci- 
sion of Buckland J., in AIR 1926 Cal^ 763 
was not only referred to but the criticism 
of Stone, C. J., in AIR 1945 Bom 132 was 
also referred to with approval. This deci- 
sion clearly emphasises mat the fundamental 
principle in the doctrine of waiver is the in- 
tention of relinquishment of a known right, 
and that an act by itself would ■ not amount 
to waiver. This decision was followed and 
approved in a Bench decision reported in the 
same volume in Panchanan v. Haridas, AIR 
1954 Cal 460, in which also the decision of 
Buckland J., in AIR 1926 Cal 763 was re- 
ferred to and dissented. In that case, after 
notice to quit, the payment of rent was made 
and received. The tenant made the pay- 
ment in pursuance of the Rent Control Act 
and the landlord received it. The Bench 
pointed out that mere acceptance of rent 
was not decisive but the intention was the 
important factor and the circumstance that 
it was paid under the provisions of the Rent 
Control Act, leaving no option to the land- 
lord repelled any intention on his part, to 
treat the lease as subsisting. The point to 
be noticed in this decision and other deci- 
sions where payments were made and re- 
ceived under the Rent Control Act is that 
those decisions emphasise that the govern- 
ing factor is the intention and not mere re- 
ceipt, divorced from the other circum- 
stances of the case. The Bench pointed out 
that it is for the tenant to establish that 
there was an intention to treat the lease as 
subsisting and that the circumstance under 
which the rent was paid and received was 
the important consideration and not the 
mere payment. 

26. In PuUin Behari v. Miss Lila Dey, 
AIR 1957 Cal 627, the same view was taken 
and the decision in AIR 1954 Cal 404 was 
approved and followed. While referring to 
this decision, I may add that there are ob- 
servations in that judgment that there' is 
some difference beween the English Law 
and the Indian Law in view of the language 
employed in Section 113 of the Transfer of 
Property Act, which I have already indi- 
cated is not quite happy. That apart, the 
recent decisions of the Supreme Court in 
(1968) 2 SCI 528: AIR 1968 SC 919 and 
(1968) 2 Mad LJ (SC) 42: (1968) 2 AndhWR 
(SC) 42: (1968) 2 SCJ 291 = (AIR 1988 
SC 471) nave made it clear that Sec- 
tion 113 of the Transfer of Property Act 
there is really no difference between Indian 
and English Law. 

27. In Moti Lai v. Basant Lai, AIR 
1956 All 175, it was held that no question 
of waiver arises after the landlord has 
brought a suit after issuing a vahd notice 
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determining the lease. It was observed as 
follows: — 

"As -will appear from the language of Sec- 
tion 113, a waiver can be brou^t about by 
the action of the landlord if after deter- 
mining the tenancy by notice the landlord 
chooses to accept the rent again from the 
tenant. In such an event under Section 
113 of the Transfer of Property Act, a notice 
for determination of the lease ' already mven 
by the landlord to the tenant vnU be deem- 
ed to have been waived. No question of 
waiver arises after the landlord has brought 
a suit on the basis of a valid notice given 
for determination of the lease. After such 
a suit has been brought, there can be no 
waiver, though it is always open to a land- 
lord to renew the lease at any time he 
pleases. I do not, therefore, think that 
any question of waiver arises in this case. 

28. In Harbhajan Singh v, Munshi Ram, 
AIR 1956 Punj 246, the same view was 
taken emphasising that the question of wai- 
ver is one of intention and that mere ac- 
ceptance. of rent after the eroiration of the 
notice to quit is not in itself a waiver but 
that it is merely a circmnstance which will 
have to be considered along with other facts 
of the case bearing upon the question of 
intention of the lessor. The circumstances 
relied imon in that case repelling any icffer- 
ence of waiver was, tihe Court proceedings 
instituted by the landlord to recover posses- 
sion. 

29. The Patna High Court also has 
taken the same view in .Zaffar Hussain V. 
Mahabir Prasad. AIR 1957 Pat 206, that 
acceptance of rent by the landlord after the 
issue of notice to quit by itself would not 
constitute waiver and that there must be 
evidence of consensus ad idem between the 
parties to continue their relationship as 
creating a new tenancy. The view taken 
by the earlier Bench decision of Ae same 
High Court in Wali Ahmad v. Mt. Hussaini, 
AIR 1917 Pat 469 was followed. In AIR 
1957 Pat 206, the notice to quit was given 
on 11th January, 1954, and application for 
eviction was filed in June, 1954, the com- 
plaint of the landlord being that the tenant 
defaulted to pay rent from November, 1953 
to May, 1954, and the question was whe- 
ther the claim for rent for the period sub- 
sequent to the termination of the lease by 
notice to quit amounted to waiver. The 
Bench held that it must be shown by in- 
dependent evidence that the landlord has 
attempted to continue the relationship of land- 
lord and tenant and that in the absence of 
such evidence, a mere claim for rent would 
not be sufficient. In the earher case in 
AIR 1917 Pat 469, the Bench had held that 
the institution of a suit in ejectment is an 
unequivocal declaration of an intention to 
determine the tenancy and the inclusion of 
a claim for rent in such a suit should not 
be held to he a waiver, but the claim for 
rent must be understood as a claim for 
damages for wrongful occupation. In Puran 
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Mai V. Onkar Nath, AIR 1959 Pat 128, 
notice to quit was given by the landlord on 
1st June, 1946, and a suit in ejectment was 
filed in November, 1946, in which there 
was also a claim for arrears of rent^ from 
February, 1946, up to the date of suit and 
future profits. A second suit for the same 
relief was filed in December, 1949, claim- 
ing arrears of rent from December, 1948 to 
November, 1949. Both the smts in which 
there v/as a denial of title were decreed. 
In the Hi^ Comrt, the plaintiff was per- 
mitted to amend the plaint deleting the 
claim for rent. On behalf of the ten^t, 
an argument was advanced that, notwith- 
standing the deletion of the prayer for re- 
covery of rent, the landlord must be deem- 
ed to have waived in view of his having 
previously claimed rent in both the suits for 
the period subsequent to the notice to quit. 
The Bench held that the question of waiver 
was essentialfr a question of intention and 
the action or the landlord should manifest 
an intention to keep the lease still subsist- 
ing. Ihe matter was stated thus: 

“Further, as will appear from the above, 
the question whether or not there was wai- 
ver of notice to quit is purely a question of 
intention of the parties. It is quite manifest 
from the provisions of Section 113 that in 
order to constitute waiver there roust be an 
intention not only on the part of the lessor 
but also on the lessee to treat the lease as 
subsisting. In order, therefore, to determine 
whether or not in-a particular case there 
was waiver of notice to qmt one has to see 
whether from the contract of the landlord 
and tenant, by demand and acceptance of 
rent or by demand followed by express pro- 
mise to pay, or otherwise an intention to 
treat the lease as subsisting can be inferred, 
and this would certainly depend upon the 
facts and circumstances of each case. 

When it is question of intention it is plain 
that not even the payment and acceptance 
of rent by the landlord after the notice to 
quit, much less a mere demand of reni^ 
necessarily waives the notice. The question 
under Section 113 is whether the act of 
landlord, manifested either by acceptance of 
rent or by demand of rent, is such as neces- 
sarily leads to the inference that there was 
an intention of creating a renewal of the 
tenancy or as treating the tenancy, as still 
subsisting. Therefore, neither the accept- 
ance of rent nor the demand of rent is 
conclusive on the question of waiver. It is 
a question of fact to be determined in each 
case.” 

30. I may next refer to the decision of 
the Single Judge in Ram Dayal v. Jawala 
Prasad, AIR 1966 All 623, where during the 
pendency of the suit in ejectment, the land- 
lord received rent from the tenant and the 
learned Judge referred to and followed the 
decision of Buckland, J., in AIR 1926 
763, taking the view that the mere act of 
receiving the rent was sufiBcient to constitute 
waiver though such a receipt was . made 


during the pendency of the suit. There is 
no reference to any other decision and dis- 
cussion. With respect, I am of the view 
that this decision is not of much assistance 
as a precedent 

31. Learned Counsel for the appellant 
relied upon the Bench decision in Kapur 
Chand v. Kami, (1959) 1 Andb WE 143 — 
AIR 1959 Anah Pra 346, of the Ancihra Pra- 
desh High Court where the landlord has 
received rent from the tenant after notice to 
quit. There, before the matter came to the 
Hi^ Court, there was a remand earlier and 
on. remand the lower appellate Court had 
foirod on the evidence that the landlord ac- 
cepted the rent for several months after the 
notice to quit with the intention of treating 
the lease as subsisting. On this finding, if 
I may say so, it was rightly held that the 
landlord cannot eject the tenant. The deci- 
sion in Kai Khurshroo v. Bai Jerbai, (1949) 
FCR 262 = (1949) FLJ 168 = AIR 1949 
FC 124, turned upon, the pecniliar facts of 
that case and there was a difference of 
opinion, Patanjali Sastri, J., as he then was, 
taking a different view. Tlier^ after notice 
to quit, defendants 2 and 3 who claimed to 
be sub-tenants insisted upon continuing in 
possession and paid the rent month after 
month. The majority took the view that the 
landlord had obvious motive in receiving 
the parents of rent after a particular period 
i. e. the appointment of a receiver of the 
property or the mortgagor at fte instance of 
his mortgagee. Having regard to the tmi- 
form view taken in all the decisions, both 
Indian and English, I am not inclined to 
interpret this" decision of the Federal Court 
as an authority for the position that the 
payments and receipt of rent as such in 
every circmnstance would amoimt to waiver, 
whatever may be the circumstances of the 
case and the intention of the lessor. It is 
significant to refer to the following observa- 
tions to show the crucial distinguishing fea- 
ture in that case : 

“There was obviously a change when the 
second set of cheques were sent to the plain- 
tiff in November, 1942. This time they 
were not returned to the defendants and the 
plaintiff kept them in his hands for some 
time and then sent them on to his bankers. 
Curiously enough this synchronizes with the 
appointment of a Receiver by the mortgagees 
xrao was to take possession of the house on 
20th November, 1942. It may be that it 
was this circumstance which brought about 
a change in the mind of the plaintiff.” 

That the Supreme Court regarded the inten- 
tion of the parties as important is clear from 
the decision in (1951) SCJ 407 = (1951) 
SCR 560 = AIR 1951 SC 285, already re- 
ferred to, in which the Supreme Court has 
adverted to the significance of die context in 
which the payment was ' made and received. 
In the decision of the Federal Court emphasis 
was laid that when the tenant made the pay- 
ment, he used the word ‘rent’ in the letter 
which accompanied the cheque. In the latest 
decision of the Supreme Court already 
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referred to in (196^ 2 SCJ 528 — 
AIR 1968 SC 919, the Supreme Court 
had observed that the use of the word 
‘rent’ was not conclusive. For all 
these reasons I am of the view that the 
decision of the Federal Court in Kapadia’s 
case, (1949) FLJ 168 = (1949) FCR 262 = 
AIR 1949 FC 124 must be restricted to the 
facts of that case and not laying down & 

K ieral proposition contraiy to the plain 

guage in Section 113 of the Transfer of 
Property Act in which the intention to teeat 
the lease as subsisting is clearly emphasised. 
I may also add that in Abdul Jameef v. M/s. 
Simson and Machonochy Ltd., (1967) 1 Mad 
LJ 337, I have held that if a contractaal 
tenancy comes to an end by efflux of time 
and if the tenant continues in possession and 
the landlord accepts the rent after such 
expiration that will not afford ground for 
holding that the landlord has assented to a 
new contractual tenancy. The observations 
of the Supreme Court in Ganga Dutt v. 
Kartilc Chandra Das, (1961) 3 SCR 813 = 
(1962) 2 Mad LJ (SC) 161 = (1962) 2 
Andh WR (SC) 161 = (1962) 2 SCJ 584 = 
AIR 1961 SC 1067 at p. 1070, as extracted 
in the above decision would show that the 
Supreme Court was alrea^ of the view that 
after the determination of the tenancy, pos- 
session of the tenant must be in pursuance 
of any contract, express or implied, thereby 
emphasising that the paramount considera- 
tion is the intention of the parties concerned 
and not any physical act of omission or com- 
mission. 

82. The result is the second appeal is 
dismissed with costs. No leave. 

Appeal dismissed. 


AIR 1970 MADRAS 176 (V 57 C 44), 
KAILASAM, J. 

Harcharan Singh Premi, Petitioner v. The 
Officer Commanding Army, Military Hospi- 
tal, Madras-16 and another. Respondents. 

Writ Petn. No. 440 of 1968, D/-29-11- 
1968. 

Army Act (1950) Ss. 3 (xviii), 19, 2 (1) (a) 

— Temporary Commissioned Officer — He 
comes within definition of S. 3 (xviii) and 
is subject to provisions of Act — He can be 
removed only by following procedure under 
the Act, the Rides and the Regulations and 
not by following Army Instructions which 
are in the nature of administrative directions 

— Army Instructions cannot have effect of 

modifying rights ^ven under the Act. AIR 
1951 Mad 777, Rel. on — (Army Rules (1954) 
Rule 15) — (Army Instructions, D/- 20-10- 
1962, Para. 12). (Para 7) 

Cases Referred: Chronological Paras 

(1951) AIR 1951 Mad 77.7 (V 38) = 

ILR (1952) Mad 153 = 52 Cri LJ 
827, Chatteijee v. Sub Area Com- 
mander Head Quarters, Madras 7 

^/KM/E7.94/69/RSKyW ‘ 


T. Govindarajulu, for Petitioner; V. Sure- 
shan, for Respondents. 

ORDER ; This petition is filed by a tem- 
porary Commissioned Officer to quash the 
Order of the Officer Commanding, Military 
Hospital, Madras dated 20-3-1967 in con- 
sequence of an order of the Ministry of 
Defence issued by the Director General, 
Armed Forces, Military Service dated 27-^ 
1967 terminating the services of the peti- 
tioner as a Commissioned Officer. 

2. The petitioner was enrolled in the 
Army Medical Corps on 8-12-1953 as a Sepoy 
Nursing Assistant. After about 10 years 
of service, he was promoted in 1963 as Lance 
Nailc; and, in 1964, as Naik. . The petitioner 
appeared before the Service Selection Board 
at Kolhapur and before the Medical Board 
at Delhi and was selected for grant of 
Permanent Regular Commission in the Army 
Medical Corps by the Director General, 
Armed Forces Medical Services by his order 
dated 22-4-1965. The petitioner reported 
himself for duty on 2-5-1965. The Peti- 
tioners Commission was gazetted in the 
Gazette of India on 18-2-1967. Nine days 
after the Commission was granted, the 
President of India terminated the petitioner’s 
Commission on ^27-2-196.7- The termination 
of the Commission is stated to be under 
Paragraph 12 of the Army Instructions 231. 
The petitioner filed a review petition to the 
Director General, Armed Forces Medical 
Service on 7-8-1967. under Section 27 of the 
Army Act, 1950, and as the petitioner did 
not receive any immediate redress on hfe 
application for review, he submitted a peti- 
tion on 9-3-196,7 to the President of India. 
The petition to the President of India was 
rejected on 21-9-198,7 and hence this Writ 
Petition. 

3. In this petition, it is unnecessary to 
go into the competency or otherwise, of the 
petitioner to continue as a Commissioned 
Officer, for, the petitioner- challenged the 
order terminating his service as not in ac- 
cordance with law. Shortly put, the conten- 
tion of the learned counsel for the petitioner 
is that he being a Commissioned Officer, is 
govemed_ by the Army Act and any dismissal 
and the termination of his service can only 
be under Section 19 of the Act, i. e. subject 
to the provisions of the Army Act and the 
Rules and Regulations made thereunder. On 
behalf of the Central Government, it is sub- 
mitted that the petitioner was appointed as 
a Commissioned Officer under the Army 
Instructions and as he was only a temporary 
Commissioned Officer, he was governed by 
Army Instructions dated 20th October, 1962, 
paragraph 12, which provides that if 
an officer, during the probationary period, 
is reported. as unsuitable to retain his Com- 
mission, it xviii be terminated at any time 
during or after_the probationary period. In 
order to appreciate the contention of the 
learned counsel, it is necessary to refer to 
the relevant provisions of the Act, the Rules 
and the Army Instructions. 
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Therefore, I am unable to accept the con- 
tention of the respondent. If the tender 
or delivery to the party is shovm as im- 
practicable, it is open to the Landlord to 
adopt the procedure of affixture. 

10. In this case, from the sever^ 
notices that have come back to the peti- 
tioner for the reasons already mentioned 
and the previous conduct of the tenant in 
connection "with the notice of attornment^ 
it would not be unreasonable for the land- 
lord to proceed on the basis that it is not 
practicable to tender or deliver notice per- 
sonally to the tenant. This is enough to 
justify the conclusion that by a ffixin g 
of the notice on a conspicuous part of the 
property, ihere has been due service of 
tile notice. 

11. Quite apart from what I have_ stated 
with regard to the service of registered 
notice or affixation of the notice on a con- 
spicuous part of the premises, it is enough 
to hold that in this case, there has been 
due service of notice by virtue of the fact 
that the notice has been sent by post 
under "certificate of posting” and the pre- 
sumption arises imder S. 114 (f) of the 
Inriian Evidence Act that the letter has 
been duly delivered to the addressee as 
the letter has been addressed to the resi- 
dential address of the respondent tenant 

12. For these reasons, I find no . sub- 
stance in the contention of the respondent 
and allow this revision petition with costs. 

13. The respondent-tenant is directed 
to vacate and deliver possession of the 
premises to the petitioner within three 
months from this date. 

Petition allowed. 


AIR 1970 hiySORE 81 (V 57 C 20) 

M. SADA-SIVAYYA AKD 
D. M. CHANDRASHEKHAR, JJ, 
Poovamma and others. Appellants v. 
Smnathi and others, Respondents. 

Appeal No. 127 of 1960, D/- 28-3-1969 
from decree of Sub. J„ South Kanara, D/- 
14^9-1956. 

Civil P. C. (1908), S. 11 — Acquisition 
of land — Suit relating to title to acquired 
land — Petition disputing apportionment 
of compensation — Parties and issues 
common in both proceedings — Both pro- 
ceedings disposed of by common judgment 
but decrees were two — No appeal against 
decree in suit — Held, decree in suit had 
become final and principles of res judicata 
barred appeal from decree in petition: 
AIR 1953 SC 33 & (1911) ILR 33 AU 51 
(FB), Foil.; AIR 1943 RIad 139 (FB) & 
AIR 1927 Lab 289 (FB), Dissented from; 
Case Law Ref. 

(Paras 5, 7, 14, 20, 28 and 29) 

GRI/GRI/C8I9/69/AKJ/B 

1970 Mys./6 IV G— 36 


Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 1332 fV 53) = 

(1966) 3 SCR 300, Sheodan Singh 
V. Daryao Kunwar 21, 22 

(1962) AIR 1962 SC 338 (V 49) = 

(1962) 3 SCR 759, Badri Narayan 
V. Kamdeo Prasad 13, 17, 20 

(1961) AIR 1961 SC 1457 (V 48) = 

(1962) 1 SCR 574, Daryao v. 

State of XJ, P. 15 

a953) AIR 1953 SC 33 (V 40) = 

1953 SCR 154, Raj Lakshmi Dasf 
V. Banamali Sen 7 

(1953) AIR 1953 SC 419 (V 40) = 

1950 SCR 754, Narhaii - v. 
Shanker 9, 13, 14 

(1943) AIR 1943 klad 139 (V 30) = 

ILR (1943) RIad 235 (FB), 

Pappammal v. Meenammal 24 

(1927) AIR 1927 Lah 289 (V 14) = 

ILR 8 Lah 384 (FB), Mt 

Lachhmi v, Mt BhuRi 11, 25 

(1911) HR 33 AU 51 = 7 All LJ 
861 (FB), Zaharia v. Debia 27, 28 

Shivashankar, for Appellants; El. R. D. 
Karanth, for Respondents. 

CHANDR AS H K K±1AR, J. ; — This is ^ 
appeal from the judgment and decree in 
Original Petition (L. A. C.) No. 76 of 1951 
on the file of the Subordinate Judge of 
South Kanara. That petition arose on a 
reference imder Section 30 of the Land 
Acquisition Act for apportionment among 
the claimants of the compensation award- 
ed for acquiring 79 cents of land in T. S. 
No. 265 in Mangalore Town, The learned 
Subordinate Judge held that respondents- 
daimants 11 to 18 were solely entitled to 
the entire compensation. Feeling aggriev- 
ed by that decision, claimants 2, 4 to 7 and 
19 have preferred this appeal impleading 
Claimants 11 to 18 as respondents. 

2. At the hearing of the appeal Rix. 
El R. D. Karanth, learned counsel for res- 
pondents, raised the foUowing two pre- 
liminary objections to the appeal* 

(i) The appeal is barred by the prin- 
ciple of res judicata, as the appel- 
lants did not appeal from the decree 
in the suit which was decided along 
with the Original Petition by a 
common judgment; and 
fii) The entire appeal abated on the 
death of appeUant No. 5, Vedavathi, 
whose legal representatives have 
not been brought on record 

3. Before going into the merits of the 
appeal it_ is necessary to consider these 
two pre limi nary objections because, if 
either of them is upheld, the appeal must 
fail and it would be unnecessary to go into 
the merits of the appeal 

4. Mr. K. Shivashankar Bhat, learned 
counsel for the appeUants, and Rlr. 
Karanth addressed elaborate argmnents on 
these preliminary objections. 

5. We shaU now consider the first pre- 
liminary objection. It is common ground 
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that in the Original Petition and in the 
Original Suit the parties are common and 
the main issues are ^o common. _ Those 
issues relate to the title to the suit land 
which was acquired. The apportioi^ent 
of the compensation for t]^ land is the 
subject matter of the Original Petition. 
Though there was a common judgment in 
these two proceedings, there were two 
separate decrees, one in the Original Suit 
and the other in the Original Petition. 
The appellants have not preferred^ 
appeal from the decree in the Original 
Suit, which is against them. 

6. Mr. Karanth. argued that the decree 
in the Original Suit, against which no ap- 
peal has been filed, has become final and 
operates as res judicata in regard to the 
present appeal and hence the present ap- 
peal is barred and should be dismissed in 
limine. 

7. As stated by the Supreme Court in 
Raja Lakshmi Dasi v. Banamali Sen, AIR 
1953 SC 33 the principles rmderlying Sec- 
tion 11, Civil P. C., are applicable even 
when the case does not fall within the 
strict terms of that Section. 

8. Where two proceedings involving 
common issues are disposed of in one 
judgment and an appeal is filed against 
the decree in one and not in the other, 
the question whether the matter decided 
in the latter proceedings, becomes res 
judicata so that it cannot be reopened in 
the appeal, is one on which there is no 
decision of this Court (the High Court of 
the New State of Mysore). On this ques- 
tion there is a conflict of decisions of dif- 
ferent High Courts. Each learned counsel 
referred to certain observations of the 
Supreme Court as supporting his respec- 
tive contention. 

9. Mr. Shivashankar Bhat, strongly re- 
lied on the observations of the Supreme 
Court in Narhari v. Shanker, AIR 1953 SC 
419. There, the plaintiffs daimed 1/3 of 
certain properties from one set of defen- 
dants. Le., defendants 1 to 4 and another 
1/3 from another set of defendants, Le., 
defendants 5 to 8. The trial Court decreed 
the suit. Each set of defendants filed 
a separate appeal daiming 1/3 of the pro- 
perties. The first Appdlate Court allowed 
both the appeals and dismissed the 
plaintiff’s suit by one judgment and order- 
ed a copy of the judgment to be placed 
in the file of the other connected appeal. 
The plaintiffs thereafter brought before 
the High Court two appeals one against 
the decree in the appeal filed by defen- 
dants 1 to 4 and the other, against the 
decree in the appeal filed by defendants 
5 to 8. In the former appeal the plaintiffs 
had impleaded as respondents all the 
defendants and had paid the full court-fee 
necessary for an appeal against the dis- 
missal of the entire suit. The plaintiff’s 
prayer covered both the appeals. The 


latter appeal was dismissed by the High 
Court as being filed beyond limitation. 

10. At the hearing of the former ap- 
peal, it was contended by the respondents 
therein tliat it was barred by the principle 
of .res judicata on accoimt of the dismissal 
of the latter appeal. The High Court 
upheld that contention and dismissed the 
former appeal also on the groimd that the 
judgment in the latter appeal operated as 
*res judicata.’ 

11. Against the decisions of the High 
Court the plaintiffs then filed two appeals 
which ultimately came up before the 
Supreme Court. Reversing the decrees of 
the High Court this is what the Supreme 
Court said at page 420: — . 

"It is now well settled that where there 
has_ been one trial, one finding, and one 
decision, there ' need not be two appeals 
even though two decrees may have been 
drawn un. As has been observed by Tek 
Chand, J. in his learned Judgment in 
AIR 1927 Lah 289, mentioned above, the 
determining factor is not the decree but 
the matter in controversy. 

As he puts it later in his judgment, the 
estoppel is not created by the decree but 
it can only be created by the judgment. 
The question of res judicata arises only 
when there are two suits. Even when 
there are two suits, it has been held that 
a decision given simifitaneously cannot be 
a decision in the former suit. When there 
is only one suit, the question of res judi- 
cata does not arise at all and in the pre- 
sent case, both the decrees are in the same 
case and based on the same judgment, and 
the matter decided concerned the entire 
suit. As such, there is no question of the 
application of the principle of res judicata, 
■^e same judgment cannot remain effec- 
tive just because it was appealed against 
with a different number' or copy of it 
was attached to a different appeal. The 
two decrees in substance are one ... ... ...” 

^ 12. Relying on the above observa- 
tions Mr. Shivashankar Bhat urged that 
the bar of res Judicata is not created by 
the decree, but by an earlier judgment, 
and that even where there are two suits, 
a decision simultaneously cannot be a 
decision in the former suit. Mr. Shiva- 
shankar Bhat also argued that though m 
the present case there were two decrees, 
one in the Original Suit, and another, in 
the Original Petition, the two decrees 
were in substance only one. 

13. The aforesaid observations in 
Narhari’s case, AIR 1953 SC 419 haye 
been explained by the Supreme Court in 
a later decision, Badri Narayan v. Kam-. 
deo Prasad, AIR 1962 SC 338 at pp. 340 
and 341. The Supreme Court pointed out 
that in Narhari’s case, AIR 1953 SC 419 
the first appeal was really a consolidated 
appeal against the decrees in both the 
appeals and coxfid have been split up for 
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the puinaoses of record into two separate 
appeals, and that it does not mean when- 
ever there he more than, one appeal aris- 
ing out of one suit, only one appeal is 
competent against the order in any of 
those appeals irrespective of the fact 
whether the issues for decision in those 
appeals were all common or some were 
common and others raised different points 
for determination. The Supreme Court 
also pointed out that the decision in 
Karhaxi’s case, AER 1953 SC 419, does 
not apply to cases which are governed by 
the general principles of res judicata and 
not by Section 11 C. P. C. 

14. We think Narhari’s case, AIR 1953 
SC 419 is distinguishable on facts from 
the present case, and the observations in 
Narhari’s case, AIR 1953^ SC 419 are ap- 
plicable only when there is one suit which 
gives rise to two appeals. But in the pre- 
sent case there were two proceedings, one 
a suit, and another a reference under Sec- 
tion 30 of the Land Acquisition Act Since 
both these proceedings are not suits, what 
applies is not Section 11, Civil P. C,, but 
the general principles of res judicata, 

15. Mr. Shivashankar Bhat next re- 
ferred to certain observations in Daryao 
V. State of U. P., AIR 1961 SC 1457 at 
p. 1466. Gajendragadkar, J., (he he then 
wasl who spoke for the Court, said that 
if the petition filed in the High Court 
under Art 226 of the Constitution is dis- 
missed not on the merits, but because of 
the laches of the party applying for the 
writ or because it is held that the party 
had an alternative remedy available to 
him, then the dismissal of the writ peti- 
tion would not constitute a bar to a sub- 
sequent petition imder Art. 32 except in 
cases where and if the facts thus found by 
the High Coint may themselves be rele- 
vant even under Art. 32. 

16. The above observations were made 
while considering as to when a decision of 
the High Court in a petition imder Arti- 
cle 226 of the Constitution, may operate 
as res judicata so as to bar a subsequent 
petition before the Supreme Court under 
Art. 32. The above observations have no 
application in regard to the question whe- 
ther an unappealed decree pursuant to a 
single judgment in two suits betvreen the 
same parties, will operate as res judicata 
in an appeal filed against the other decree 
(under the same judgment). 

17. Mr. Karanth strongly relied on the 
decision of the Supreme Court in AIR 1962 
SC 338. 

18. There, against the decision of the 
Election Tribunal two appeals were pre- 
sented before the High Court by the Elec- 
tion petitioner and the returned candiciate 
respectively. The IDgh Court allowed the 
appeal of the Election petitioner but di^ 
missed that of the returned candidate. 
Thereafter the returned candidate appe^- 


ed before the Supreme Court against the 
decision of the High Court in his Election 
Appeal only and not against the decision 
in the other Mection Appe^ (filed by the 
Section petitioner). A preliminary objec- 
tion was ta k en before the Supreme Court 
that the appeal was barred by res judicata 
as it was not open to tire appellant to ques- 
tion the correctness of the decision of the 
High Court in the other appeal which had 
become final 


19. Upholding the plea of res judicata, 
the Supreme Court said that the decdaon 
of the High Court though stated in one 
judgment, really amounted to two deci- 
sions and not one decision common to 
both the appeals, and so long as the deci- 
sion of the High Court in one of the ap- 
peals stood, the appellant could not ques- 
tion before tiie Supreme Court the find- 
ing of the High Court in his appeal before 
the High Court as the finding in his ap- 
peal had to follow the finding in the 
other appeal 


20. We think. Badri Narayan’s case, 
AIR 1962 SC 338 is distinguishable on facts 
from the present case. There, there were 
two derisions though stated in one judg- 
ment; but in the present case both in the 
Original Suit and the Original Petition, 
there was only one decision, namdy. as to 
which of the parties had the title to the 
acquired land. We think the decision of 
the Supreme Court in Badii Karayan^s 
case, AIR 1962 SC 338 has no application 
to the present case. 


21. Mr. Karanth next relied on the 
decision of the Supreme Court in Sheodan 
Singh V. Daryao Kiuivar, AIR 2966 SC 
^32. There, the appellmt had brought 
two Bints against the respondent, while 
the respondent had brought two suits 
against the appellant As there were 
common issues in these four suits, they 
WCTe tried together by consent of parties 
and were disposed of by a common judg- 
ment. Separate decrees were prepared in 
each suit The appellant filed four sepa- 
rate appeals against the decrees in these 
four suite. One of these appeals was dis- 
^ed by the High Court as being time 
while another appeal was dis- 
missed by the High Court on account of 
the appellant not applying for translation 
and printing of records. When the re- 
maning two appeals came up for hearing 
I the respondent 

Pteaded that mose appeals were barred 
STi Principle of res judicata as her 
title to the suit property had become final 
on account of the dismissal of two other 
^eals. Kie Supreme Court upheld the 
wew of the mgh Court which held that 
the deasion of the trial Court v/hich be- 
came fium on account of the dismissal of 
two of the appeals, operated as res judi- 
cata even in respect of the remaining two 
appeals, and in that view those remaining 
xwo appesls also aliould ba dismissscL 
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22. The above case is also distinguish- 
able on facts from the present case inas- 
much as an appeal has been filed prfy 
from the decree in the Original Petition 
and no appeal was filed from the decree 
in the Original Suit. As to whether the 
decree not appealed from operates as res 
judicata in the appeal preferred from the 
other decree, the Supreme Court did not 
express any opinion in Sheodan Singh’s 
case, AIR 1966 SC 1332 but left it open 
after noticing the rival views expressed 
by different High Courts on this point. 

23. We shall now briefiy advert to the 
divergent views of High Courts on the 
question when two proceedings involving 
common issues are disposed of in one judg- 
ment, and an appeal is filed against the 
decree in one and not in the other, whe- 
ther the matter decided in the latter be- 
comes res judicata so that it cannot be re- 
opened in appeah 

24. The Madras High Court has almost 
consistently taken the view that there >s 
no bar of res judicata in such circum- 
stances. According to the Madras High 
Court, where the object of the appeal Is, 
in substance, if not in form, to get rid of 
the very adjudication which is put for- 
ward as constituting res judicata, that ad- 
judication should not be held to bar the 
appeal: Pappammal v. MeenamnaaL AIR 
1943 Mad 139. 

25. According to Tek Chand, J., who 
spoke for the majority of the Full Bench 
of Lahore High Court in AIR 1927 Lah 
289 (FB), the estoppel of res judicata is 
created by a verdict or a judgment and not 
by a decree and attention must be con- 
centrated not upon the fact that there is 
a record of an outstanding decree in favour 
of a party, but upon the question whether 
there has been an independent dedsion 
upon which the record was based. 

26. The most serious objection to the 
view that an unappealed decree does not 
har the hearing of an appeal from the 
other decree, is that if the latter decree is 
reversed or modified in appeaL there 
would be two inconsistent decrees on the 
file of the Court and both those inconsis- 
tent decrees may be sought to be execut- 
ed. Tek Chand, J., sought to solve this 
difficulty by stating that if two or more 
conflicting decrees happen to be passed re- 
garding the same property, the later ded- 
sion shall be taken to have superseded the 
earlier and thenceforward the only effec- 
tive adjudication. 

27. With all respect to his Lordship, 
it is difficult to see how a decree which 
is not appealed from, can be superseded 
by a decision in an appeal from another 
decree. We thinlc the correct legal posi- 
tion is, if we may say so with respect, as 
stated by Stanley, C. J., who spoke for 
the Full Bench of Allahabad High Court 
in Zaharia V. Debia, (1911) HR 33 AU 51 
at p. 60: 


“A decree, unless it be a decree which 
is a nullity by reason of, for example, 
fraud, caimot be superseded except upon 
appeal in regular course. This bring so 
if we accede to the' argument addressed 
to us, we should have two inconsistent 
decrees on the file of the Court This 
would be a most serious anomaly, and in 
execution proceedings would cause com- 
plete impasse." 

■ 28. In order to aviod such conflicting, 
confuring and anomalous results, we think 
the view taken by the Full Bench of the 
Allahabad High Court in (1911) ILR 33 
All 51 and which has been followed by 
the High Courts of Calcutta, Patna and 
Orissa, should be preferred to the view 
taken by the Madras High Court and a 
few other High Cou^. 

29. We must hold that the decree En 
the Original Suit regarding the title to 
the acquired land, which has not been ap- 
pealed from, becamp final and the prin- 
ciple of res judicata bars the appeal from 
the decree in the Original Petition. In 
that^ view, it becomes unnecessary to 
consider the other preliminary objection 
whether the present appeal has abated on 
account, of the death of Vedavathi whose 
legal representatives have not been 
brought on record. 

30. In the result, this appeal is dis- 
missed. But in the circumstances, we 
direct the parties to bear their own costs 
In this appeaL 

Appeal dismissed. 
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A. R, SOMNATH IYER, J. 

Mallanna and others, Appellants y, 
Eramma and others. Respondents. 

Second Appeal No. 190 of 1968, D/- 
23-7-1969, from decree of Civil J„ Raichur, 
D/- 23-1-1968. 

(A) CivU P. C. (1908), Ss. 100 and lOl 

•— Second appeal — Concurrent finding of 
Courts below as to agreement of sale being 
not genuine — Finding is one of fact — ■ 
No interference. (Para 4) 

(B) CivU P. C. (1908), O. 22, R. 4 — 
Impleading of only some of legal repre- 
sentatives of defendant — Suit does not 
abate — It continues against those im- 
pleaded against whom an effectual deci- 
sion binding them can be made. (Para 8) 

(C) Transfer of Property Act (1882), 

S. 62 — Self redeeming mortgage — Suit 
for possession — Mortgage debt already 
discharged — No suit for redemption of 
mortgage is necessary. (Para 9) 

B. V. Deshpande, for Appellants: K. 
Jagannath Sbetty, for Respondents Nos. 1, 
3 and 4. 
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1970 Mallanna v. Eramma 

JUDGMENT: — The appellants are the 
defendants who were sued by the plam- 
tiffs for possession and mesne profits with 
respect to a land which had been mort- 
gaged by a certain Hanumavva who was 
the mother-in-law of the first plaintifi 
and the grand-mother of others. The case 
of the plaintiffs was that the mortgage 
was a self redeeming mortgage, and that 

( the liability under the mortgage deed had 
come to an end after the expiry of the 
stipiilated period. The defendants resist- 
ed the suit on more than one ground, but 
the Court of first instance overruled their 
defence and made a decree in favour of 
the plaintiffs for possession and mesne 
profits at Es. 200 a year. 

. 2. From that decree there was an ap- 
pesd by the defendants and a cross-objec- 
tion by the plaintiffs with respect to 
mesne profits awarded which, according 
to the plaintiffs, were not sufficiently 
adequate. Ihe lower appellate Court dis- 
missed the appeal preferred by the defen- 
dants and allowed the cross-objection and 
enhanced the mesne profits to a sum cal- 
culated at Rs. 400 a year. 

3. The defendants appeal 

4. Mr. Deshpande appearing for the 
defendants urged before me that the 
Courts below were in error in overruling 
the pleas raised by the defendants in their 
written statement. The first submission 
made by hiTn was that notwithstanding 
the discharge of the mortgage debt 
after the expiry of the stipulated 
period, the plaintiffs were not entitled 
to recover possession since there was an 
agreement of sale executed in favour of 
the defendants imder which possession of 
the suit land had to continue with the 
defendants. But the Courts below record- 
ed a finding that the agreement of sale 
produced by the defendants was not a 
genuine document, and, that finding being 
a finding on a pure question of fact is not 
open to discussion in this Court. 

5. There is no substance in the argu- 
ment advanced by Sri Deshpmde that the 
decrees of the Courts below are contrary 
to law by reason of the refusal by the 
Court of first instance to accord permis- 
sion for the examination of another hand- 
writing expert to elicit opinion contrary 
to the hand-writing expert’s opinion which 
had been made available by Ihe plaintiffs. 

6. The defendants were penmtted by 
the Court of first instance to examine 
another expert on an application made at 
an inordinately late stage, and it is their 
o^vn fault if the defendants f^ed to avail 

— • themselves of the opportunity so made 
available to them. 

7. It was next contended that since the 
suit land was the stridhana property of 
the deceased Hanumavva, her daughters 
became entitled to it after her death, and 
that the suit brought by the daughter-in- 
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law and the son’s sons of Hanumavva was 
not maintainable. But Mr. Deshpande had 
to abandon this argument since he had to 
admit that the suit land, although it was 
the stridhana property of Hanumavva, did 
not become her absolute property and on 
her death it reverted to the heirs of her 
father. 

8. It was nexrf; urged that not all the 
legal representatives of defendant 2 were 
brought on the record after his death, but 
his brother and son were the only persons 
impleaded as legal representatives, al- 
though the wife and the daughter should 
have also been added as legal representa- 
tives. But this contention has to fail for 
the reason that, if, not all the representa- 
tives were brought on record the suit does 
not fail and it has to continue against 
those persons who have been impleaded 
as legal representatives against whom an 
effectual decision which, binds them coiild 
be made. 

9. It was again submitted that a suit 
for redemption should have been brought, 
but this contention can have no legs to 
stand upon since the finding of the Courts 
below is that the mortgage debt stood dis- 
charged in consequence of the sdf redeem- 
ing mortgage. It is pointless for any one 
to urge that in that situation the redemp- 
tion of the mortgage which no longer 
existed, should have been sought. 

10. So the decree for possession made 
by the Courts below, is, in my opinion, 
unexceptionable and must be confirmed. 

11. The next branch of the argument 
concerned mesne profits which, as I have 
already observed, were awarded at Rs. 200 
by the Munsiff and at Es. 400 by the 
Civil Judge. Mr. Deshpande in making 
the criticism of the enhancement made by 
the Civil Judge, found himself in great 
difficffity at more than one stage. He first 
made the submission that the Civil Judge 
enhanced the mesne profits without there 
being any evidence to support the en- 
hancement. But he had to withdraw from 
that submission when it was pointed out 
to hhn that the Civil Judge did allude to 
the evidence of the 4th plaintiff and that 
given by P. W. 2 both of whom gave evi- 
dence that the income from the suit land 
was 60 bags of jawar a year. Mr. 
Deshpande did not dispute that the price 
of each bag of jawar at the relevant point 
of time was Rs. 30 and so, the effect of 
the evidence given by both these witnesses 
was that the manual income was in the 
neighbourhood of Rs. 1,800 a year. 

12. When confronted with this difficul- 
ty Mr. Deshpande modified his submission 
and argued that, although the Civil Judge 
had disbelieved the evidence of P. W. 2 
and the 4th plaintiff, he nevertheless made 
a decree for enhancement But here again 
it transpires that Mr. Deshpande was not 
light, since the Civil Judge said nowhere 
in his judgment that he did not believe 
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the evidence of these witnesses. On the 
contrary the relevant discussion makes it 
clear that he did place dependence upon 
the evidence of both these witnesses ^d 
that the basis for the enhancement whiclx 
he made was the evidence given by them. 
Mr. Deshpande cannot draw any substance 
for his argument that the Civil Judge did 
not believe the evidence of these two wit- 
nesses. from the fact that the Civil Judge 
did not allow the whole of the mesne pro- 
fits claimed by the plaintiffs, but gave them 
only half of what they had claimed. 

13. The argument advanced by Mr. 
Deshpande that the Civil Judge acted arbi- 
trarily without the support of any evi- 
dence, overlooks the fad; that the Civil 
Judge gave a smaller sum of money to- 
wards mesne profits not because he did 
not believe the evidence of P. W. 2 and 
the 4th plaintiff, . but because he thought 
that allowance should be made for factors 
such as failure of crops, scarcity of rainfall 
and so on and so forth. The criticism of 
the enhancement made by the Civil Judge 
is, in my opinion, unreasonable and so 
unacceptable. 

14. The last argument that was placed 
before me was that even so the provisions 
of Section 18 (1) of the Mysore Agri- 
cultural Debtors Relief Act, 1966 which 
came into force on Api^ 1, 1969 made it 
incumbent on this Court to transfer that 
part of the appeal which concerns the 
liability to mesne profits to the Agricul- 
tural Debtors Relief Act Court fimction- 
ing under that Act. That section reads: — 

"18. Transfer of pending suits, appeals, 
applications and proceedings to the Coiut. 

fll All suits, appeals, applications for 
execution and proceedings in respect of 
any debt pending in any Civil or Revenue 
Court shall, when they involve the ques- 
tions whether the person from whom such 
debt is due is a debtor, and whether the 
total amount of debts due from him ex- 
ceeds twenty thousand rupees, be trans- 
ferred to the Court. 

* « tt »n 

15. It was asserted by Mr. Desnpande 
that the question which the issue apper- 
taining to mesne profits necessarily involv- 
ed is whether the original defendants and 
the legal representatives of the second 
defendant are debtors, and so. the Iran';- 
fer of the issue concerning mesne profits 
which is presented by this appeal for deci- 
sion must stand tranr-ferred to the Court 
fimctioning under the Act. In support of 
this submission reliance was placed on the 
definition of the words "debt" contained 
in Section 2 which reads: — 

"2(41 "debt” nieans any liability in cash 
or Idnd. whether secured or imsecured, 
due from a debtor, whether payable under 
a decree or order of any Civil Court or 
otherwise and includes mortgage money, 
the payment of which is secured by the 


usufructuary mortgage of immovable pro- 
perty but does not include arrears of 
wages, payable in respect of agricultural 
or manual labour, or any liability for the 
recove:^ of which remedy is barred by, 
limitation; 

(5) "debtor” means— f 

(a) an individual — 

(i) who is indebted; 

(ii) who holds land used for agricultuial \ 
purposes or has held such land at any 
time not more than thirty years before 
30th January 1960, which land has been 
transferred, whether imder any instru- 
ment or not, and which transfer is in the 
nature of a mortgage, although not pur- 
porting to be so; 

(iiil who has been cultivating land per- 
sonally for the cultivating seasons In the 
two years immediately preceding the 
date of the coming into operation of tl-is 
Act; and 

(iv) whose annual income from sources 
other than agriculture and manual labour 
does not exceed one-third of his tot^ 
annual income or Rs. 1,000 whichever is 
greater, and whose aggregate annual in- 
come from all sources does not exceed 
Rs. 5,000. 

The other parts of the defimtion of a 
"debtor” are not material since no depen- 
dence was placed on those parts of the 
definition. 

16. It is seen from the definition of the i 
word "debtor” that an individual is a ^ 
debtor for the purposes of the Act only 
when all the four conditions enumerated 
in sub-clause fa) of CL (5) of Section 2 of 
the Act cumulatively exist. The defini- 
tion in sub-clause fb) which relates to an 
rmdivided Hindu family has no relevance 
since the defendants on whose behalf Mr. 
Deshpande advanced the argiunent are in- 
dividuals falling within sub-clause (a) of 
CL 5 of Section 2 of the Act. Those in-, 
dividuals could claim the status of a debtor 
imder the Act only if, firstly they are 
indebted, secondly if they held lands 
during the periods specified in that clause, 
thirdly if they have been cultivating the 
land personally during the two years to 
which that clause refers, and lastly if their 
annual income does not exceed the specified 
amount. The existence of all these attri- 
butes is indispensable to impress upon an 
individual the character of a debtor imder 
the Act within the meaning of the Act 

17. Section 18 which enjoins the trans- 
fer of certain pending proceedings whe- 
ther in a suit, or in an appeal or in other 
proceeding, can have application only if 
the pending proceeding involves the ques- y. 
tion whether the person against whom that 
proceeding was instituted was a debtor 
within the meaning of the Act. The otlier 
part of that section which spealrs of the 
total amoimt of the debt has no materiali- 
ty to the present discussion, 
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18. It cannot be said that the second 
appeal before me involves any question 
as to whether the appellants in this appeal 
are debtors within the meaning of the 
Act. That question would have arisen if 
they had raised a plea that they conformed 
to the description of a debtor contained in 
sub-clause (a) of CL (5) of Section 2 of 
the Act. No such plea was raised in the 
pleadings for the obvious reason that the 
Act came into force only on April 1, 1969 
and the suit had been instituted long 
before it commenced to operate. But 
whatever may be the reason for which 
the plea was not raised and no claim was 
made to the status of a debtor within the 
meaning of the Act. what cannot be over- 
looked is that there is no such claim 
involved in this second appeaL and so. it 
does not fall within Section 18 of the Act. 

19. But Mr. Beshpande for the first 
time produced a memo before me to-day 
in which there is an assertion that the 
appellants are debtors within the mean- 
ing of the Act.- The memo states parti- 
culars -with respect to all the matters of 
which sub-clause (51 of S. 2 of the Act 
speaks, and, I cannot take cogni 2 ance of 
the facts mentioned for the first time dur- 
ing the arguments, unless the appellants 
are permitted to amend the written state- 
ment, and, no such application has been 
made before me, or could be granted at 
this belated stage. The production of a 
memo which is signed only by the advo- 
cate for the defendants who could have 
no personal knowledge of the truth of the 
statements contained therein, cannot 
transform an appeal which does not in- 
volve any question such as the one to 
which Section 18 refers, to one falling 
■within it. 

20. I dismiss this appeal with costs. 

Appeal dismissed. 


AIR X970 MYSORE 87 (V 57 C 22) 

A. NARAYANA PAI, J. 

D. Padmaraja Setty and others, Peti- 
tioners V. Gyanachandrappa and others, 
Respondents. 

Ci-vil Revn. Petn. Nos. 380 and 707 of 
1968, D/- 1-7-1969, from order of CivH J., 
Hassan, in O. S. No. 2 of 1965. 

(A) Hindu Succession Act (1956), S. 21 

— - Murder of mother and daughter on the 
same night — Difficult to ascertain who 
died first — Presumption under the sec- 
tion is that yoxmger (daughter) survived 
the elder. (Para 4) 

(B) Civil P. C. (1908). O. 22, Rr. 4, 5 — 
— Hindu Succession Act (1956), S. 21 — 
Suit for partition and possession of his half 
share of property hy 'B’ against his -wddow 
mother P — ^Will hy P of her property in 
favomr of 'J’ — Murder of T’ and 'J’ on 
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same night durii^^ pendency o£ suit — 
Statute:^ presumption under S. 21 Hindu 
Succession Act that ‘J’ survived *P’ — Ap- 
plications b.y other brothers of B and also 
by heirs of 'S' for being brought on record 
as legal representatives of P — Held S’s 
heirs could be brought on . record to con- 
tinue the original suit and not the bro- 
thers of B. 

A suit for partition and possession of 
his share in property was filed by B one 
of the sons of P against her who was a 
Hindu widow. During the pendency of 
the suit P and her foster daughter 'J' were 
murdered on the same night. *J’ was 
presiuned to survive P imder Section 2L 
Hindu Succession Act. P had bequeathed 
her property to 'J’ imder a valid -will. On 
death of P other brothers of B (her other 
sons) applied for being brought on record 
to continue the original suit as intestate 
heirs of P. The heirs of J also applied for 
the same purpose as representing the 
estate of P on the strength of the will. It 
was held that heirs of J were entitled to 
be brought on record to represent the 
estate of P and not the brothers of B (her 
other sons). The heirs of 'J’ wanted to 
come on record not as representatives of 
'S' but as persons now representing the 
estate of deceased P ha-ving acquired that 
estate as heirs of ’J’ who had acquired it 
under the -will before her death. The 
fact that in normal drounstances 'J' 
should have been impleaded as a legal re- 
presentative does not make it impossible 
for some other person to come on record 
should she die before being brought on 
record as legal representative of P in the 
original suit. AIR 1951 Cal 518, Ref. 

(Para 8) 

Cases Referred; Chronological Paras 

(1951) AIR 1951 Cal 518 (V 38) = 

55 Cal WN 306, Manindra Kumar 

V. Santi Rani 9 

M. R. Narasimha Murthy (in C. R. P. 
Nos. 380 and 707 of 1968) and H. S. 
Shankaranarayana (in C. R, P. No. 707 of 
1968), for Petitioners. T. Rangaswamy 
Iyengar for R. J. Babu, for Nos. 2 and 3 
(in both C. R. Ps. Nos.); H. S. Shankara- 
narayana and K- V. Anantharamaiah (for 
No. 1) In C. R. p. No. 380 of 1968, for 
Respondents. 

ORDER: — The property in suit, out of 
which these Revision Petitions arise, be- 
longed to two brothers Dasarath and 
Tukkappa. The former died first. After 
the death of Tukappa also, lea-ving only 
his widow Padmavathamma, one of the 
sons of Padmavathamma filed a suit for 
partition and delivery to him of a half 
share in the property, Padmavathamma 
had brought up her brother’s daughter 
Janawa as her foster daughter, 

2. During the pendency of the suit, 
Padmavathamma died. Both Padama- 
vathamma/as well as her foster daughter 
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Janawa were murdered on the same 
night. 

3. The plaintifi filed I. A. No. VI for 
bringing on record his brothers because 
himself and his said brothers were the 
nearest intestate heirs of Padmavathanama 
under Section 15 of the Hindu Succession 
Act, Janawa’s parents filed I. A. No. VEI 
to come on record as legal representatives 
of deceased Padmavathamma, on the 
ground that Padmavathamma had left a 
registered will bequeathing all her estate 
in favour of Jannawa and that after the 
death of Janawa they were the persons 
entitled to the estate as the nearest heirs 
to Janawa. 

4. The will was a registered one and 
the same was proved by the evidence of 
the scribe, an attestor and another. The 
evidence was accepted by the trial Court 
as satisfactorily establishing the truth and 
validity of the will. In view of the cir- 
cumstances attending the murder of the 
two ladies making it difficult to ascertain 
as a fact which of them died first, the 
Court has drawn the presumption under 
Section 21 of Hindu Succession Act to the 
effect that the younger survived the 
elder. 

5. On these findings, I. A. No. VII was 
allowed and I. A. No. Vl dismissed. 

6. Hence these two Eevision Petitions 
by the brothers of the plaintiffs were 
sought to be brought on record in I. A. 
No?VI. 

7. So far as the genuineness of the 
will itself is concerned, the matter is con- 
cluded by a finding of fact recorded by 
the trial Court in favour of the view that 
the will was true and valid. The Trial 
Court after discussing the evidence adduc- 
ed on behalf of the propotmders. accepted 
the same and upheld the truth and vali- 
dity of the wffl. The discussion of the 
evidence also leaves no room for doubt 
that the evidence was worthy of accep- 
tance, especially in view of the weak 
cross-examination on behalf of the peti- 
tioner and tothl absence of evidence adduc- 
ed by them. 

8. It appears to me that the argument 
cannot be accepted. The correct position 
is not tliat the parents of Janawa wanted 
to come\on record as legal representatives 
of JanavWa;but as persons now represent- 
ing the estate of deceased Padmavathamma 
having acguired that estate as heirs of 
Janawa wiiio. as legatee under the will of 
Padmavatha^mia, had already acquired it 
before her death. Their title to come on 
record is traceable directly to the death 
of Padmavathamma who was^a party to 
the suit. The fact that in normal circmn- 
stances Janawa should have been im- 
pleaded as ■ a legal representative does not 
make it impossible for some other persons 
to come on record should she die before 
being brought on record as legal repre- 


sentative of Padmavathamma in. the Ori- 
ginal Suit. 

9. Mr. Narasimha Murthy has placed ■ 
strong reliance on a decision of the 
Calcutta Ihgh Court reported in Manindra 
Kumar v. Santi Eani, AIE 1951 Cal 518. 
Actually the decision does not support his 
contention. The facts of that case were 
that on the death of one Surdendra Nat’i, 
the defendant in that suit, his three sons J 
Sudhansu, Himanshu and Biranshu, were ' 
sought to be brought on record as legal 
representatives. But before the applica- 
tion could be disposed of, Bimashu died 
whereupon another application was made 
to bring on record Santi Eani, the widow 
of deceased Biranshu. The trial Court re- 
jected the second application and made 
the strange order of substituting in the 
place of Surendra Nath not only his living 
sons but also the deceased son Biranshu, 
The Calcutta High Court pointed out that 
the substance of the matter was that the 
second application should have been re- 
garded, not as an independent application 

to bring on record the legal representa- 
tive of Biranshu, but as one for amend- 
ment of the original application for sub- 
stitution of the heirs of Surendra by 
putting in the name of Santi Eani instead 
of Biranshu. They re.iected the conten- 
tion that the death of Biranshu, before 
he was brought on record as a party, 
resulted in any abatement of the suit and 
also the contention that Art. 177 of the x 
Limitation Act applied to such a case. The / 
ultimate order of the Calcutta High Court 
was to set aside the refusal of the trial 
Judge to implead Shanti Eani, the widow 
of Biranshu, and to direct substitution in 
the place of the original defendant 
Nurendra Nath, of his two sons Sudhansu 
and Himansu and also Santi Eani, the 
widow of the third son Biranshu. 

10. Actually, therefore, the decisions 
of the Calcutta High Court supports the 
view that in the circumstances of the case, 
where the immediate heirs or successors 
of a deceased party dies before being 
brought on record as a legal representa- 
tive, the next set of persons on whom the 
estate devolves answers the description of 
legal representatives because they would, 
m then existing circumstances, represent 
in law the estate of ihe original deceased 
party. 

11. I see therefore no illegality in the 
order made by the trial Court directing 
the impleading of the parents of Janawa 
as now representing the estate of the 
deceased Pandmavathamma, the party 
defendant in the suit. 

12. Both the Eevision Petiffons are 
therefore, dismissed, 

Eevision petitions 
dismissed. 
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MR 1970 SIYSOEE 89 CV 57 C 23) 

T. K. TUKOL AKD M. SAITTHOSH, JJ. 

N, Bommon Beitram and another. Peti- 
tioners V. The Government of Mysore and 
others, Respondents. 

Writ Petn. ITo. 3244 of 1968, D/- 6 - 6 - 
3969. 

(A.) Band Accroisition Act (1894)^ S. 11 
Proviso (As inserted hy Alysore Act 17 of 
1901 ) — Land Acquisition OScer and State 
Government — Eolation between — Prin- 
cipal and. Agent — Proviso to S. 11 is not 
ultra vires main section. 

Proviso to Section 11 of the Land Acqm- 
sition Act as amended hy the Mysore 
State Legislature is not inconsistent with 
the tnain section and therrfore,_is not ultra 
vires the provisions contained in the Cen- 
tral Act. The proviso does not take away 
the read power of the Land Acquisition 
OScer as envisaged in the Central Act. 

(Para 14) 

The acquisition proceeding_s are initiated 
and held by the Deputy Commissioner as 
an agent of the State Government and the 
compensation that he fixes in his award 
is an ofier made on behalf of the Govern- 
ment. The judicial determination of com- 
pensation is required to be made hy the 
District Court in case the owner of 
the property to be acquired declines 
to accept the o 2 er and applies for 
a reference under Section 18 of the 
Act. In law an offer made hy an 
agent is binding on his principaL Con- 
sequently the State Legislature can direct 
the Deputy Commissioner to seek the pre- 
vious approval of the State Government, 
his principal, before finally making the 
award and filing it under Section 12 of 
the Act. In law an agent has to act with 
the consent of his rriaster or within the 
scope of the authority and in enacting the 
r^oviso to S. 11, the State Legislature has 
given effect to this legal concept by clari- 
fying the scope of powers of the Deputy 
Commissioner in the matter of fixing the 
compensation in his award. The action 
of the Collector in holding the enquiry re- 
lating to acquisition under the Act is an 
administrative proceeding in order to en- 
able him to form his own opinion regard- 
ing the various matters to he embodied 
in the award. The Proviso is intended as 
an equitable measure to safeguard the 
rights of the State and also to safeguard 
against the proposals for payment of inflat- 
ed amounts of compensation which might 
have been determined under influence of 
extraneous contiderations. 

(Paras 11, 12, 13) 
The section and the Proviso have to be 
read together and have to he construed 
harmoniously. If the proviso is intended 
to act as a restraint on the power con- 
ferred hy the main section, that power 
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shall be construed as one which emerges 
after conformation with the requirements 
of the proviso. The opinion which the 
Land Acquisition Officer has to embody 
in the award for the purpose of Section 11 
is the opinion as modified hy the order or 
direction, if any. given hy the Govern- 
ment while approving the proposed 
amount of compensation. Consequently, 
there is no reTJugnancy between the pro- 
viso ^d the main section. (Case law dis- 
cussed), (Para 14) 

(B) Land Acquisition Act (1894), S. II 
Proviso (As inserted hy Mysore Arf 17 of 
1961) — Determirmtion of compensation 
hy Land Acquisition Officer — Govern- 
ments approval — Kature — Confidential 
communication to Land Acquisition Of- 
ficer asking to fix certain compensation 
amormt — Effect. 

Where the Government does not ^ve 
approval to the amotmt of compensation 
arrived at by the Land Acquisition Ox- 
ffcer brut calls upon him to draff the 
award on the basis given in its communi- 
cation and send it to the Government for 
approval the communication does not 
become one without jurisdiction merely 
because the communication is secretive or 
asks the Land Acquisition Officer to adopt 
the reasoning of the Government. It is 
wen wit hin competence of the State Gov- 
ernment to indicate in unequivocal terms 
as to the amount of compensation accepta- 
ble to it (Para 16) 

(C) Constitution of India, Art 226 — 
Certiorari — Against whom certiorari lies 
— Departmental Communication cannot 
he quashed. 

_ A departmental communication is not 
liable to be quashed by writ of certiorari 
Where the communication by Government 
to its subordinate officer is one which is 
firstly, co^dentiai secondly, within com- 
petence of the Government thirdly, not 
embodying any official decision affecting 
light of ffie private cifizen and fourthly, 
an administrative communication and not 
one made by judicial or quasi-judicdal 
body, the communication is not Hable to 
be quashed by issue of writ of certiorarL 
Am 1954 Mad. 348. ReL on; AIR 1964 
Punj. 533 & AIR 1963 AIL 408 & AIR 
1965 Mys. 255, Disting. (Para 17) 

(D) Constitution of India, Art. 226 — 
Suppression of material facts hy appli- 
cant 

It is an elementary principle that per- 
sons seeking the assistance of the court in 
exercise of its extraordinary jurisdiction 
must come with clean hands." They should 
not suppress facts or state false facts or 
withhold material facts from the court 

(Para 19) 

Cases Referred: Chronological Paras 
(1969) 1959-1 Mys. L J. 301=17 

Law Rep. 836. Vadivelu Gounder 

V. Spl Lend Acquisition Officer 15 
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(1965) AIR 1965 Mys. 255 (V 52)= 

(1964) 1 Mys. L. J. 503, Q K. 
Nataraj v. Income Tas Omc^, 
Bansalore 18 

(1964) AIR 1964 S.C 1573 (V 51)= 

(1964) 7 SCR 1, Rajagopala v. 

State Transport Appellate Tribu- 
nal, Madras 15 

(1964) AIR 1964 Punj. 533 (V 51)= 

ILR (1964) 2 Punj. 150, Daya Swa- 
mp V. State of Punjab 18 

(1963) AIR 1963 AIL 408 (V 50)= 

1963 (2) CrL L. J. 241, Ramesnwar 
Prasad v. SupdL of Police, 
Moradabad 18 

(1961) AIR 1961 S.C. 1500 fV 48)= 

(1962) 1 SCR 676. HarisL Chandra 
V. Deputy Land Acquisition 

OScer 11 

(1954) AIR 1954 Mad. 348 (V 41) = 

(1953) 2 Llad. L. J. 584, Eanda- 
swamy v. Dy. Registrar of Co- 
opsratiye Societies. Coimbatore 17 

(1905) ILR 32 CaL 605=2 AIL L. J. 

771 (P.C.). Ezra v. Secy, of State 11 

(1903) HR 30 CaL 36=7 CaL W. N. 

249, Ezra y. Secy, of State 11 


R. M. Patfl and V. EL Ron, for Peti- 
tioners; V. S. Malimath, Advocate GeneraL 
for Respondents. 

TGKOL, J.; — The petitioners have filed 
this writ petition under Articles 226 and 
227 of the Constitution praying that this 
court should be pleased to strike down 
the proviso to Section 11 and Section 15-A 
of the Mysore Land Accjuisition Act 17 of 
1961 (hereinafter referred to as the Act). 
They have also prayed for a writ of pro- 
hibition against respondents 2 and 3 
directing them not to follow the instruc- 
tions given in letter No. RD 220 AQB ’68 
dated 29/30th August 1968 and to issue 
a mandamus directing them to. maintain 
their own valuation expressed in the 
draft award dated 24th July 1968. 

2. In order to appreciate the points 
urged on behalf of the petitioners, it is 
necessary to refer briefly to the relevant 
facts that have given rise to the ■wnt 
petition. Certain lan tis which are own^ 
by the petitioners were notified for acqui- 
sition imder Section 4(1) of the A(h The 
lands were required for the use of the 
Border Secnirity Force under the control 
of the Central Government. Prior to the 
issue of this Notification on 1-5-1967, 
there were certain negotiations between 
the petitioners, the Chief Secretary to 
Government of Mysore and other officers 
at a meeting held on March 31. 1967. The 
petitioners handed over possession of the 
property on April 6, 1967. The pr elim i- 
nary notification was followed by_ the 
requisite declaration imder the Section 6 
of the Act by a Notification dated 1-7-1967. 
It appears that the petitioners claimed 
Rs. 18,83,650/- as compensatiop for their 
property. The land Acquisition officer 

(respondent No. 3) prepared a draft award 
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and made a reference to the State (=oy- 
emment for approvaL purporting to act 
under the proviso to Section 11 of the Act. 
Pending the award, the petitioners were 
paid a sum of Rs. ^50,000/- on September 
21, 1967. 

It appears that in the draft award sub- 
mitted for the approval of the State Gov- 
ernment, respondent No. 3 assessed the 
amount of compensation , at about Rupe^ 
13.00.000/- or so. The Government did not 
approve the compensation .assessed by 
Respondent No. 3. Accordingly the Sec- 
retary to the Government of Mysore in the 
Revenue Department addressed a com- 
munication dated 29/30th August, 1968 
marked "Strictly Confidential” conveying 
the approval of the Government to the 
award for a total sum of Rs. 6.57.870.15 Ps. 
and called upon the Land Acquisition 
Officer to prepare a fre^ draft ol the 
award in accordance with the details 
given in their communication. 

The petitioners filed this writ petition 
on September 19. 1968 contending that 
the proviso to Section 11 of the Act was 
inconsistent vrith the Tnain Section and 
that the State Government had no power 
to amend Section 11 of the Central Land 
Acquisition Act, so as to take away the 
real power of the Land Acquisition Offi- 
cer as envisaged in the Central Act. It is 
also contended that the amendment is 
inconsistent with the main section and 
therefore ultra vires the provisions con- 
tained in the Central Act The petitioners 
also contended that the communication 
dated 29/30th August, 1968 issued by the 
first respondent amounted to interference 
with the course of statutory duty and the 
statutory proceedings contemplated by 
Section 11 of the Act. They pray^ed that 
besides str iking down the said communi- 
cation, the court ^ould direct the I^and 
Acquisition Officer to ignore the instruc- 
tions contained in the communication and 
to maintain the valuation made by her in 
the draft award dated 24th July, 1968, 
According to the petitioners, the impugn- 
ed communication, if allowrf to he acted 
upon by respondents 2 and 3, would work 
irreparable loss to them and that it was 
not within the competence of the State 
Government to issue instructions of the 
type contained in the said communicationi 

,3. In the counter-affidavit filed by the 
respondents it is admitted that the pro- 
perties had been taken possession of by 
tte concerned officers on April 6. 1967 
and that the petitioners • had been paid 
Rs. 6.50.000/- on September 21. 1967. If 
is also admitted that the impugned com- 
munication was issued by the State Gov- 
emment indicating that they approved 
the award only for the sum expressly 
stated therein and that the aforesaid com- 
munication was within the competence of 
the Government They have further stat- 
ed, while de clining to Sanction the draft 
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as sent "by the Land Acquisition Officer, 
that they had ffiso indicated their reasons 
for proposing a modified estimate of 
compensation. They have denied the peti- 
tioners’ allegation that there was a con- 
spiracy between the State Gover nm e nt 
and the Officer of the Security Forces in 
order to bring down the valuation of the 
property. They maintain that the proviso 
to Section 11 is legal and that the action 
taken by the State Government is well 
within the ambit' of its power conferred 
by that proviso. 

They complain that the petitioners 
have not come with dean hands, suppres- 
sing the material facts in regard to the 
manner in which they had come in pos- 
session of the documents produced with 
the writ petition and that on that ground 
alone the writ petition was liable to be 
dismissed in lirnine. According to the res- 
pondents, the writ petition is prematime 
and not maintainable. They have denied 
the other allegations of imdue interfer- 
ence eta 

4. Respondent No. 3 who is the Land 
Acquisition Officer, has filed a separate 
counter referring to the relevant facts of 
the present acquisition proceedings, the 
payment of advance amount to the peti- 
tioners, the submission of the draft 
award and the receipt of the confidential 
communication from the Government 
She has asserted that the Land Acquisi- 
tion proceedings had been conducted in 
accordance with the statutory provisions 
and that as the award drafted was sub- 
ject to the previous approval of the State 
Government under the proviso to Sec- 
tion 11 of the Act, the same had been 
submitted to the State Government for 
prior approvaL It is maintained that the 
respondent is not entitled to make an 
award without the previous approval of 
the State Government in view of the 
impugned proviso. 

As regards the communication, this res- 
pondent has stated that the said commu- 
nication contained the reasons of the 
State Government for not according pre- 
vious _ approval to the draft award and 
that it was within her competence to 
adopt reasons which she might thinir 
proper in support of the modified award 
which she may prepare and forward the 
same to the State Government for prior 
approvaL 

5. The communication (Exhibit D), 
which has occasioned the present writ 
petition was, as already stated, issued by 
the Secretary to the State Government in 
the Revenue Department to the Divisional 
Commissioner, Bangalore Division, Banga- 
lore. The portions of the communications 
which were commented upon by the 
learned Advocate for the petitioners and 
have a bearing on the points at issue may 
be usefully extracted at this stage: 
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*'I am directed to convey approval of 
Government to the award of a total smn 
of Rs. 6,57,870-15 P. (Rupees Six Lakhs 
Fifty Seven Thousand Eight Hxmdred 
and Seventy and Paise Fifteen only) in 
respect of lands measuring 86 acres, 22 
guntas in S. Nos. 5, 9, 11, 12 and 13 be- 
longing to Shri Bomman Behram and 
Smt. Mehra Mehta of Vaderapura village 
acquired for- locating the VIII Battalion 
of the Border Security Force, The break- 
up of the total award with reasons indi- 
cated against each of the items is as 
under,” 

Then the communication indicates what 
in the opinion of the Government was 
the proper compensation for the difierent 
items including the statutory allowan.:e 
at 15 per cent on the permissible items 
so as to make up the total amoimt as 
approved by the Government. The con- 
cluding paragraphs of this communica- 
tion read as follows: — 

"Out of the total award of Rs. 6,57,870- 
15 P. a sum of Rs. 6,50,000/- already paid 
may be deducted and the balance only 
is payable to the party concerned together 
with interest due according to rules. 

The draft award on the above baas 
may be drawn and sent up to Govern- 
ment for approval within a week. 

It should be ensured that no reference 
is made to this letter in the award by the 
Land Acquisition Officer. Though the 
Land Acquisition Officer may adopt the 
reasoning in the letter in the modified 
award, it should appear as if it is his own 
reasoning.” 

It is contended on behalf of the peti- 
tioners that this communication is with- 
out jurisdiction and that the proviso to 
Section 11 under which the State Govern- 
ment was taking shelter was ultra vires. 

6. In order to pronounce on the com- 
petence of the State Government to issue 
a communication approving the draft 
award for a specific sum or declining to 
approve the draft submitted by the third 
respondent, it is necessary to decide the 
legality of the proviso that is challenged 
by the petitioners. We might mention at 
this stage that the petitioners have also 
attacked Section 15-A of the Act and 
have prayed for striking down the provi- 
sion. Since none of the reliefs sought for 
by the petitioners in this petition turns 
upon the validity or otherwise of Sec- 
tion 15-A, we refrain from dealing with 
the nature and scope of the cower dealt 
with therein or with the legality thereof. 
No arguments were also addressed to us 
on that point. 

7. Section 11, with the proviso reads 
as follows; — 

"Enquiry and award by Deputy Com- 
missioner. — 

On the day so fixed, or on any other 
day to which the enquiry has been ad- 
journed the Deputy Commissioner RhaU 
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proceed to enquire into the objections (if 
any) which any person interested has 
stated pursuant to a notice given under 
Section 9 to the measurements made 
mider Section 8, and into the value of the 
land at the date of the publication of the 
notification under Section 4, sub-sec- 
tion (1), and into the respective interests, 
of the persons claiming the compensation, 
and shall make an award under his hand 
of — 

(i) the true area of the land:- 

(ii) the compensation which En his 
opinion should be allowed for the land; 
and 

(iii) the apporlionment of the said com- 
pensation among all the persons known, 
or believed to be interested in the land, 
of whom, or of whose claims, he has in- 
formation, whether or not they have res- 
pectively appeared before him: 

Provided that no such award shall be 
made by the Deputy Commissioner, xvith- 
out the previous approval of the State 
Government or such officer as the State 
Government may appoint in this behalf 
who in the case of an award made by an 
officer below the rank of the Deputy 
Commissioner of a District may be the 
Deputy Commissioner of the District.” 

It is obvious from the main section that 
the competent authority to make the 
award therein is the Deputy Commis- 
sioner; it is he who has to determine the 
value of the land, give Ms opinion as 
regards the compensation to be allowed 
for the land and where there are more 
claimants, indicate the apportionment of 
such compensation amongst such persons. 
As regards the proviso, it unequivocally 
lays down that no award shall be made 
by the Deputy Commissioner without the 
previous approval of. the State Govern- 
ment. 

8. "What is contended in this context 
by Mr. E. M. Patil, learned Advocate for 
the petitioners, is that when the main 
section constituted the Deputy Commis- 
sioner the exclusive authority to form 
his opinion as regards the amount of com- 
pensation and make an award the proviso 
wMch has been engrafted by State Legis- 
lature empowers the State .Government 
to interfere with the foimalion of such 
opinion by the Deputy Commissioner 
according to his own judgment and appre- 
ciation of the facts on the material before 
him. Even though it was contended^ in 
the main affidavit that the State Legisla- 
ture could not have amended the Central 
Land Acquisition Act, no arguments ha\’e 
been advanced before us as to the com- 
petency of the State Legislature to amend 
rile said Act. We may incidentally point 
out that the subject of acquisition and 
requisition of property is item No. 42 in 
list 3 of 7th schedule. It is undisputed that 
'“'.the amendments made by the State 


^ Govf. of Mysore (Tukol J.) A. LB. 

Legislature have been assented to by the 
President. 

9. So, the sole ground of attack that 
requires consideration is, whether the 
proviso can be strudr down as ultra vires 
on the ground that it materially inter- 
feres with the duties of the Land Acqui- 
sition Officer in forming Ms own opinion 
about the compensation that has to be 
allowed on the land. It is unnecessary to 
refer to the different sections wMch pro- 
vide for or deal with the powers of the 
Deputy Conunissioner in making the 
award and for that purpose fo rming his 
own opmion as to the various matters 
that are required to be included in the 
award. 

There cannot be any doubt that the 
proviso, as it is worded, unambiguouriy 
requires the Deputy Commissioner to 
obtain the previous approval of the State 
Government before making an award; in 
other words, the compensation to be op- 
posed (proposed?) by him in the 
award should have the approval 
of the State Government. Such 
amount, in some cases, may be fix- 
ed by the Government and communicated 
to the Land Acquisition Officer as proper 
compensation in their opinion. If the Land 
Acquisition Officer accepts the proposal 
made by the Government, then, there 
may not be further correspondence and 
he might prepare a modified draft of the 
award, obtaining the consent of the Gov- 
ernment and then file the award under 
Section 12 of the Act If he disagrees with 
the proposal made by the Government, 
there may be further correspondence or 
discussion between the Government and 
the Land Acquisition Officer, and in any 
case, the award as is required to be filed 
must be an award wMch has the previous 
approval of the Government. 

10. In view of this poation, it is not 
contended, and cannot be contended, by 
the State Government that fixation of the 
proposal as regards the amoimt of com- 
pensation made by the Government would 
interfere with the opmion wMch the 
Deputy Commissioner or the Land Acqui- 

• sition Officer may form under Section 11' 
of the Act. The legality of such interfer- 
ence would necessarily depend upon the 
nature of the fimction or act wMch the 
Land Acquisition Officer is required to 
perform in drafting and submitting Ms 
award. If his fimction in that respect is 
quasi-judicdal interference by extraneous 
authority induding the State Govern- 
ment would be repugnant to law. If on 
the other hand, the act of the Land Ac- 
quisition Officer is merely an administra- 
tive act and that act is sought by the 
Legislature to be controlled by tlie opi- 
nion of the Government, we do not riiink 
that the proviso would be repugnant to 
law. 
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11. It is unnecessary for us to go into 
the various sections of the Act in order 
to determine the precise nature of the 
act, which the Land Acquisition Officer 
performs in preparing his award, since 
there is the pronouncement of the 
Supreme Court in that subject. In Harish 
Chandra v. Deputy Land Acquisition Offi- 
cer, AIR 1961 S.C. 1500, their Lordships 
i had to deal with the question of limita- 
' tion for maMng an application moving for 
a reference under Section 18 of the Act. 
In dealing with the question as to the 
nature of the award and when it should 
be said that the award has been made, 
their Lordships pronounced as follows on 
the legal character of the award and the 
nature of the act which the Land Acqui- 
sition Officer has to perform in preparing 
It 

"In dealing with this question it is rele- 
vant to bear in mind the legal character 
of the award made by the Collector under 
Section 12. In a sense it is a decision of 
the Collector reached by him after hold- 
ing an enquiry as prescribed by the Act. 
It is a decision, inter alia, in respect of 
the amotmt of compensation which should 
be paid to the person interested in the 
property acquired; but legally the award 
cannot be treated as a decision; it is in 
law an offer or tender of compensation 
determined by the Collector to the owner 
of the propearty under acquisition. If the 
j owner accepts the offer no further pro- 
i. ceeding is required to be taken; the 
amoimt is paid and compensation proceed- 
ings are concluded. If, however, the 
owner does not accept the offer Section 18 
gives him the statutory right of having 
the question determined by Court, and it 
is the amount of compensation which the 
court may determine that would bind 
both the owner and the Collector. In that 
case it is on the amoimt thus determined 
judicially that the acquisition proceedings 
would be concluded. It is because of this 
nature of the award that the 'award can 
be appropriately described as a tender or 
offer made by the Collector on behalf of 
the Government to the owner of the 
property for his acceptance’. In Ezra v. 
Secy, of State. (1903) ILR 30 CaL 36 at 
P. 86, it has been held that — 

"the meaning to be attached to the 
word 'award’ under S. 11 and its nature 
and effect must be arrived at not from the 
mere use of the same expression in both 
instances but from the examination of 
the provisions of the Law relating to the 
Collector’s proceedings culminating in the 
award. The consideration to which we 
“r have referred satisfy us that 'the Collector 
acts in the matter of the enquiry and the 
valuation of the land only as an agent 
of the Government and not as a judicial 
officer;’ and that "consequently, although 
ffie Government is bound by his proceed- 
ings the persons interested are not con- 
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eluded by his finding regarding the value 
of the land or the compensation to be 
awarded.” 

Then the High Court has added that 
such tender once made is binding on the 
Government and the Government cannot 
require that the value fixed by its own 
officer acting on its behalf should be open 
to question at its own instance before the 
Civil Court. The said case was taken be- 
fore the Privy Council in Ezra v. Secy, of 
State, (1905) ILR 32 CaL 605 (PC), and 
their Lordshpis have expressly approved 
of the observations made by the High 
Court to which we have just referred. 
Therefore, if the award made by the Col- 
lector is in law no more than an offer 
made on behalf of the Government to the 
owner of the property then the making 
of the award as properly tmderstood mu^ 
involve the communication of the offer to 
the party concerned. That is the normal 
requirement of the contract law as its 
applicability to cases of award, made 
tmder the Act cannot be reasonably ex- 
cluded 


(the underlining (here in ' ’) is ours). 

It would be manifest from these proposi- 
tions laid down by the Supreme Court 
that the acquisition proceedings are ini- 
tiated and held by the Deputy Commis- 
sioner as an agent of the State Govern- 
ment and that the compensation that he 
fixes in his award is an offer made on 
behalf of the Government. The judidal 
determination of compensation is requir- 
ed to be made by the District Court in 
case the owner of Ihe property to he 
acquired declines to accept the offer and 
applies for a reference under Section 18 
of the Act. In law an offer made by an 
agent is binding on his principal. In this 
view of the legal position, it would be 
difficult to contend that the State Legis- 
lature could not have required the Deputy 
Commissioner to seek the previous ap- 
proval of the State Government, his 
principaL before finally making the award 
and filing it under Section 12 of the Act. 
in law an agent (has?) to act with the con- 
sent of his master or within the scope of the 
authority and in enacting the proviso, 
the State Legislature has given effect to 
this legal concept, by claiif^g the scope 
of powers of the Deputy Commissioner in 
the matter of fixing the compensation in 
his award. 

12. There appears to be another rea- 
son why the State Legislatme seems to 
have amended Section 11 of the Act by 
incorporating this proviso. It is not un- 
likely, though the cases may be "ery rare, 
that in fixing up the compensation the 
Land Acquisition Officers may be influ- 
enced by extraneous considerations in 
determining the amount of compensation 
and may fix compensation far in excess 
of the real market value of such property 
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at the relevant date. The proviso is in- 
tended to safeguard against such vagaries 
and proposals for payment of iriflated 
amoimts of compensation which might 
subject Government to heavy losses. 

13. We have no doubt in our mind, 
from the propositions of law laid down 
by their Lordships and extracted above, 
that the action of the Collector in holding 
the enquiry relating to acquisition under 
the Act is an administrative proceeding in 
order to enable him to form his own opi- 
nion regarding the various matters to be 
embodied in the award. A party who is 
aggrieved by the award made by the 
Land Acquisition Officer, has got his 
remedy under Section 18 of the Act by 
praying for a . reference so that the 
amoimt of compensation should be judi- 
cially fixed by a competent court. In this 
context, we should also note that when 
the Land Acquisition Officer makes the 
award, the law does not provide any 
remedy to the State Government to 
challenge the compensation awarded 
under the award for the simple reason 
that the award is an oSer of compensa- 
tion on behalf of the State Government 
The Proviso is intended as an equitable 
measure to safeguard the rights of the 
State. 

14. As regards the contention raised 
by the learned Advocate for the peti- 
tioners that the proviso is inconsistent 
with the main section and that on that 
account it is repugnant to law, it has to 
be noted that the subject of a proviso is 
to qualify or modify the scope and the 
ambit of the matter dealt with in the 
main section; the proviso may impose 
certain restrictions on the power to be 
exercised as conferred by the main sec- 
tion or it may in certain cases incorporate 
circumstances under which extended 
power may be exercised by the authority 
concerned. But, under any circumstances, 
it is well established that the section and 
the proviso have to be read together and 
have to be construed harmoniously. Mr. 
V. S. Malimath, learned Advocate Gene- 
ral appearing for the State, has drawn our 
attention to the following paragraph at 
page 219 of "Craies on Statute law” 
(Sixth Edition by S. G. G, Edgar) on the 
construction of repugnant provisos and 
saving dauses. 

"It sometimes happens that there is 
repugnancy between the enacting clauses 
and the provisos and saving clauses. The 
question then arises, how is the Act, taken 
as a whole, to be construed? The general- 
ly accepted rule vnth regard to the^ coii- 
struction of a proviso in an Act which is 
repugnant to the purwew of the Act is 
that laid down in Att. Gen. v. Chelsea 
Water- works, namdy Hhat where _ the 
proviso of an Act of Parliament is direct- 
ly repugnant to the purview, the proviso 
shall stiid and be a repeal of the pur- 
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view, as it speaks the last intention of the 
makers." 

If the proviso is intended to act as a 
restraint on the power conferred by the 
main section, that power shall be con- 
strued as one which emerges after con- 
formation with the requirements of the 
proviso. As already indicated, the Land 
Acquisition Officer acts on behalf of the 
Government and hence there cannot be 
any repugnancy between the main sec- 
tion and the proviso, if the Officer is re- 
quired to obtain the prior approval of the 
Government. If the section and the pro- 
viso are read together, it would mean that 
before the Land Acquisition Officer makes 
the award as regards the compensation 
to be paid for the property to be acquired, 
he shall secure the prior approval of the 
State Government. In other words, for 
the purpose of the section the opinion 
which the Land Acquisition Officer has 
to embody in the award is the opinion 
as modified by the order or direction, if 
any, given by the Government while ap- 
proving the proposed amoimt of compen- 
sation. From this point of view, we are 
Unable to see any repugnancy between 
the proviso and the main section. 

15. Our view that the proviso is not 
illegal even if it is held to override the 
opinion of the Land Acquisition Officer 
or the Deputy Commissioner, is support- 
ed from the proposition laid down by the 
Supreme Court in B. Kajagopala v. S. T. 
A. Tribunal. Madras, AIR 1964 S.C. 1573. 
In that case, their Lordships had to decide 
upon the powers under Section 43-A that 
had been incorporated by the Madras 
Legislature by Madras Act No. 20 of 1948, 
amending the Motor VeWcles Act, 1939. 
What was contended before their Lord- 
ships was that that section interfer^ 
both with the administrative and quasi- 
judicial fimctions to be performed by the 
authorities under the Act and that it was 
therefore ultra vires. Section 43-A reads 
thus: 

"The State Government may issue 
such orders and directions of a general 
character as it may consider necessary, 
in respect of any matter relating to road 
transport to the State Transport 
Authority or Regional Transport Autho- 
rity and such Transport Authority shall 
give effect to all such orders and direc- 
tions.” 

When dealing with this question, their 
Lordships made a distinction between the 
orders and directions which are of ad- 
ministrative nature, and orders and direc- 
tions which affect the quasi-iudicial 
power exercisable by the authorities 
specified therein. In dealing with this 
section, their Lordships stated: 

"In interpreting S. 43-A, We think, it 
would be legitimate to assume that the 
Legislature intended to respect the basic 
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and elementary postulate _ of the nile of 
law, that in exercising their au'&ority and 
in discharging their quasi-judicial func- 
tion the Tribunals constituted tinder the 
Act must be left absolutely free to deal 
with the matter according to their best 
judgment. It is of the essence of fair and 
objective administration of law that the 
decision of the Judge or the Tribunal 
r' must be absolutely unfettered by my 
extraneous guidance by the executive 
or administrative wing of the State. If 
the exercise of discretion conferred on a 
quasi-judicial tribunal is controlled by 
any such direction, that forges fetters on 
the exercise of quasi-judicial authority 
and the presence of such fetters would 
make the exercise of such authority com- 
pletely inconsistent with the well-accept- 
ed notion of judicial process. It is true 
that law can regulate the exercise of 
judicial powers. It may indicate by speci- 
fic provisions on what matters the tribu- 
nals constituted by it should adjudicate. 
It may by specific provisions lay down 
the principles which have to be followed 
by the Tribunals in dealing with the said 
matters. The scope of the jurisdiction of 
the Tribimals constituted by statute can 
well be regulated by the statute and prin- 
ciples for guidance of the said tribunals 
may also be prescribed subject of course 
to the inevitable requirement that these 
provisions do not contravene the funda- 
mental rights guaranteed by the Consti.- 
) tution 


After scrutinising the provisions of law, 
their Lordships held that — 

"On a fair and reasonable construction 
of S, 43-A it ought to be held that the 
said section authorises the State Govern- 
ment to issue orders and directions of a 
general character only in respect of ad- 
ministrative matters which fall to be 
dealt with by the State Transport Autho- 
rity or Begional Transport Authority 
imder the relevant provisions of the Act 
in their administrative capacity.” 

Applying the ratio of this decision, it 
should foUow that the proviso which 
imposes certain restrictions on the opinion 
of the Land Acquisition OfBcer in propos- 
ing the compensation, the Legislatiure has 
done nothing more than laying down the 
policw which should guide the fixation of 
compensation to be embodied in an award 
to be made by the Land Acquisition Offi- 
cer. The learned Advocate General drew 
our attention to a decision of this court 
in Vadivelu Goimder v. SpL Land Acqui- 
sition Officer, 1969 (1) Mys. L. J. 301. 
In that case, there was no contest as to 
the vires of the proviso. All that was 
contended on behalf of the petitioners 
was that in exercising its power under 
the proviso, the State Government shoiild 


have given them an opportunity of hear- 
ing, That contention was repelled. 

16. This brings us to the question of the 
legality or illegality of the communica- 
tion impugned by the petitioners. We 
have already quoted the relevant portions 
of that communication and indicated that 
the communication was primarily intend- 
ed to convey the approval of the Govern- 
ment to the award for a total sum of 
Bs. 6,57,870-15 P. In effect, the Govern- 
ment have declined to give their approval 
to the draft award submitted by the Land 
Acquisition Officer in July 1968. What is, 
however, 'objected to by the learned 
Advocate for, the petitioners is what is 
contained in the last three paragraphs of 
this communication. It is stated that the 
petitioners had already . been paid 
Bs. 6,50,000/- and taking into considera- 
tion the amount of compensation proposed 
by the Government, only the^ balance 
after deducting the amount paid, shoidd 
be made payable to the party together 
with interest according to the rules. It 
also calls upon the Land Acquisition Offi- 
cer to draft the award on the ba^ given 
in the communication and send it to the 
Government for approvaL Mr. Patil, 
learned Advocate for the petitioners, sub- 
mitted that this direction from the State 
Government completely smashes the 
voice of the Land Acquisition Officer and 
requires him to be only the mouth-piece 
of the State Government, 

We have already indicated what the 
power of the State Government is. We 
have stated that if the main section and 
the proviso are read together, there shall 
not be an award without the previous 
approval of the State Government. There- 
fore, if the State Government indicated 
that in their opinion the total amoimt of 
compensation should not exceed 
Bs. 6,57,870-15 P. we are unable to see 
how this part of the communication can 
he said to be either without jurisdiction 
or in excess of jurisdiction. The learned^ 
Advocate for the petitioners, however, 
emphasised that the concluding paragraph 
which required the Land Acquisition 
Officer to adopt the reasoning given in 
the letter without making it appear that 
he adopted the reasoning of the State 
Government is what is objectionable. We 
agree that the concluding portion of this 
letter is out of tune and to a certain ex- 
tent not called for. We are unable to 
understand why such secretive direction 
was sought to he given, when it was an 
indication in unequivocal terms of their 
opinion about proper compensation and 
well within' the competence of the State 
Government. 

Some comment was made on the sent* 
ence opens with the words "I am directed 

to convey The word 

"direct” is normally employed in official 
communications issued on behalf of a 
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Government to convey any decision or 
direction and has no other connotation. It 
is common experience that communica- 
tions like these drafted by executive offi- 
cers do not conform to set patterns or to 
the legal requirements of any particular 
occasion or performance of duty. It has 
been often indicated that the Court should 
not scrutinise such documents as meti- 
culously as they would scrutimse a docu- 
ment which is drawn to a form and set 
pattern. 

17. Even assuming, as has been con- 
tended by the learned Advocate for the 
petitioners, that the concluding paragraph 
of. this communication is in excess of 
jurisdiction, the question that we have 
to consider is whether a writ or certiorari 
can issue quashing this portion. The 
hurdles in granting this prayer are many. 
Firstly, it is a confidential communication 
issued by the State Government to one 
of its subordinate officers giving certain 
directions which they are competent to 
give under the law. Secondly, it does not 
embody any official decision in the matter, 
so as to aSect adversely the rights of the 
petitioners, and thirdly, it is an adminis- 
trative communication made in the course 
of the official duties and is not one whicffi 
is made by either judicial or quasi-judi- 
cial body, calling for our interference 
imder AHicle 226 of the Constitution. As 
laid down by the Madras High Court in 
Kandaswamy v. E).y. Kegistrar of Co-ope- 
rative Societies, Coimbatore, AIR 1954 
Mad. 348, a departmental communication 
is not liable to be quashed by a writ of 
certiorari. 

18. The learned Advocate for the peti- 
tioners has drawn our attention to a num- 
ber of decisions in support of the propo- 
sition that even administrative orders are 
liable to be quashed in exercise of the 
power vested in the High Court under 
Article 226 of the Constitution, We simply 
note those decisions as, in our opinion, 
they do not need elaborate discussion. 
They are: (11 AIR 1964 Punj. 533; (21 AIR 
1957 Trav. Co. 203 (sic); (31 AIR 1963 AIL 
408 and (41 AIR 1965 Mys. 255. 

In aU these decisions, the orders or 
notices had been issued in exercise of 
some administrative power or in the dis- 
charge of some function rmder some Act 
or the other and those notices or orders 
affected either the fundamental or statu- 
tory rights of persons to whom they had 
been issued. It was in the context of the 
rights of the aggrieved party and their 
infringement by the executive action 
complained of that their Lordships in the 
various decisions came to the conclusion 
that executive actions which directly 
affect or threaten to affect the funda- 
mental or statutory rights of persons can 
be struck down by High Courts, when 
approached by such persons, in exercise 


■. Govt, of Mysore (Tukol J.) A. L R. 

of their powers \mder Art. 226 of the 
Constitution. 

19. In the present case, the impugned 
commiinication was not issued to the 
petitioners. The petitioners have been 
meticulously sileiit in their affidavit as to 
how they came in possession of these 
documents. The learned Advocate for the 
petitioners when questioned, submitted 
that it was unnecessary for him to ex- 
plain the possession of the documents. In 
our opinion, when an official communica- 
tion addressed either by Government or 
by some superior authority to their or 
his subordinate and marked 'Confidential' 
is secured dubiously by persons who are 
interested in securing a decision in their 
favour on its basis, it would not be cor- 
rect to treat the matter very lightly. It 
is the duty of the petitioners to explain 
in what legal manner the.y came in pos- 
session of these documents. It is an ele- 
mentary principle that persons seeking 
the assistance of the court in exercise of 
its extraordinary jurisdiction must come 
with clean hands. They should not sup- 
press facts or state false facts or withhold 
material facts from the court. 

An attempt was made by referring to 
Sections 123 and 124 of the Evidence Act 
to contend that since the State Govern- 
ment had not claimed any privilege as 
regards these documents, the question of 
their admissibility would not be a matter 
of agitation before the court. We may 
state that the question of admissibility 
has not been raised and could not have 
been raised. The petitioners have sought 
for relief on documents which are genu- 
ine but which were not expected to be 
in their possession. The Government have 
conceded the genuineness of the docu- 
ments and the instructions contained 
therein. The petitioners have made very 
strong allegations of conspiracy etc 
against the respondents and the officers 
of the Security Force. We are unable to 
speU out or infer any such conspiracy 
because no such conspiracy is called for 
in the matter of compensation as the 
State Government has got wide powers 
and the rights of the owner of the pro- 
perty are amply safeguarded by confer- 
ring upon him the right to agitate before 
a competent judicial tribunal and have 
the matter judicially decided. Some of the 
lengthy arguments on the contents of 
this letter could have been avoided had 
the draughtsman of this letter confined 
himself only to relevant without being 
unnecessarily secretive about what he 
was doing in exercise of what the law 
authorises him to do. 

20. The only other point that needs 
reference before we conclude is as regards 
two other letters which the petitioners 
have produced with their affidavits. What 
we have already stated as regards the 
possession of the confidential communica- 
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■don applies to these two letters also. 
They are produced at Exhibit C. The first 
is a copy of the letter D. O. No. H. D. 323 
SST 67, dated 10-7-1968 from the Secre- 
tary to Government, Home Department, 
addressed to the Deputy Commissioner, 
Bangalore District. Reference is made in 
this letter to the Secretary ha-ving for- 
warded a demi-official letter from Sri P. 
R. Rajagopal, Deputy Director (Admn.) 
Directorate General of Border Security 
Force. New Delhi. It has been stated by 
the Secreta^ to the Deputy Commis- 
sioner that in -view of what Rajagopal has 
stated in his communication, the Deputy 
Commissioner should not make further 
pa-yment to the petitioner in addition to 
Rs. 6,50,000/- already paid. The second 
communication is a D.O. from P. R. Raja- 
gopal to the Home Secretary. In this 
letter, Mr, Eajagopal has requested the 
Home Secretary not to make further pay- 
ment to Shri Behram and has further 
stated — 

"The Home Ministry of the Govern- 
ment of India is anxiously awaiting your 
communication on the final award of the 
Mysore Government. Should this award 
be in excess over -what was originally pro- 
posed, the chances are that the Ministry 
may decide to c^ off the entire deal.” 

The argument of the learned Advocate 
for the petitioners is that it is on account 
of this threat held by Raiagopal that the 
State Government had been persuaded 
to limit the compensation to Rs. 6,57,870- 
15 P. We are unable to see the connection 
between this communication and the 
assessment of the compensation by the 
State Government. The reason is that 
possession of the property has already 
been taken and if the compensation pro- 
ceedings are either dropped or closed at 
this stage, the State Government or the 
Central Government, as the case may be, 
would expose themselves for payment of 
damages. It is urmecessary to dilate on 
the implications of these letters which are 
not relevant to the points in issue. 

21. In the result, we are of the opinion 
that the petitioners are not entitled to 
any relief. We have held that the pro'viso 
to Section 11 of the Act is valid and that 
the impugned notification which is only 
an official communication issued during 
the usual course of official business can- 
not be quashed. There cannot be a manda- 
mus to respondents 2 and 3 to maintain 
their estimate of compensation as 'their 
opinion is subject to the approval of the 
Government. 

_ 22. The _ petition therefore f^s and 
is accordingly dismissed •with costs. 
Advocate’s fee Rs. 150/-. 

Petition dismissed. 
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D. M. CHANDRASHEKHAR, J. 

Shambhu Mada Hegde, Petitioner v, 
Rama Ishwar Hegde, Respondent. 

Civil Revn, Petn, No. 417 of 1967, D/- 
9-6-1969. 

(A) Civil P. C. (1908), O. 20, R. 18 
Suit fop partition of properties including 
land assessed -to revenue — Prelimint^ 
decree — Compromise between parties 
subsequent to decree — Competency and 
duty of Court passing preliminary decree, 
to pass fresh decree in accordance 'with 
compromise. 

The Court which passed a preliminary 
decree in a suit for partition of proper- 
ties has competence and duty to take into: 
account any compromise between the 
parties subsequent to such preliminary 
decree, and to pass a fresh decree in ac- 
cordance •with such compromise even if 
the properties include land assessed to 
revenue. The mere circumstance that the 
decree relates to lands assessed to revenue 
should not take a_way the competence of 
the Court to consider the plea of compro- 
mise or agreement subsequent to the 
preliminary decree and to make a fresh 
decree in accordance ■with such compro- 
mise or agreement if the same is proved. 
The Collector to whom a decree is sen't 
imder Order 20, Rule 18 C.P.C. has no 
jurisdiction to enquire whether the par- 
■ties have entered into a compromise 
subsequent to the decree and to make a 
fresh decree in accordance ■with such com- 
promise, if he is satisfied as to the exist- 
ence of such compromise. AIR 1965 Mad. 
305, ReL on; AIR 1959 Mys. 233, Expl. 

(Paras 11 and 12) 

(B) Civil P. C. (1908), O. 23, R. 3 — 
Jurisdiction under — Formal application 
by a party to pass decree in accordance 
with compromise, not necessary. 

Rule 3 of Order 23 does not pro'vide 
that the Court should exercise jurisdic- 
tion under that rule only when there is 
formal application by one of the parties 
to pass a decree in accoirdance ■with a 
compromise or agreement. When such 
compromise or agreement is pleaded by 
a party even by way of defence in a suit, 
it is the duty of the court to proceed to 
enquire into the existence of such com- 
promise or agreement and to pass a decree 
in accordance ■with it, if it is proved. 

(Para 14)' 

(C) Civil P. C. (1908), O. 21, E. 2(3) — 
Applicability — Sub-rule applies only to 
execution. 

The prohibition contained 5m sub- 
rule (3) of Rule 2 of Order 21 C.P.C,, 

applies only in execution and the execu- 
tion does not begin until after a final 
decree is made. Where in a suit for parti- 
tion of properties including land assessed 
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to revenue, a preliminary decree is passed 
and the Court passing the decree directs 
that the decree should be sent to the Col- 
lector for eSecting the partition of lands 
assessed to revenue, the Court cannot be 
said to have been executing the decree. 
There can be no bar under O. 21, B. 2(3) 
for a party pleading a compromise, enter- 
ed into between the parties after the 
passing of a preliminary decree. AIK 
1945 P.C. 152, ReL on. (Para 16) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1470 fV 54) = 

(1967) 3 SCR 153, Phoolchand v. 

Gopal Lai 7 

(1965) AIR 1965 Mad. 305 (V 52) = 

ILR (1965) 1 Mad. Ill, Subra- 
mania v. Thangammal IIO 

(1959) AIR 1959 Mys. 233 fV 46)=. 

37 Mys. L. J. 103, Narasu v. 
Narayan 6, 8, 5 

(1945) AIR 1945 P.C. 152 (V 32) = 

72 Ind. App. 277, Madan Theatres 
Ltd. V. Dinshaw & Co. 16 

T. S. Ramachandra, for Petitioners: El, 
R. Bhatta, for Respondent, 

ORDER: — The principal question that 
arises for decision in this revision petition 
is whether the court which passed a preli- 
minary decree in a suit for partition of 
properties including lands assessed to 
revenue, has competence and duty to 
take into account any compromise be- 
tween the parties subsequent to such pre- 
liminary decree, and to pass a fresh 
decree in accordance with such compro- 
mise. 

2. The respondent herein was the 
original defendant in O. S. No'. 186 of 
1925. a suit for partition, on the file of 
the Civil Judge. Junior Division, Hon- 
navar. A preliminary decree was passed 
in that suit. He made an application, 
which ■was styled as a Darkhast applica- 
tion, praying that he might be given pos- 
session of a half share in the suit lands 
assessed to revenue and of 3/8th share in 
the timber and other materials out of the 
demolished suit house. The petitioner 
herein filed obiections to that applica- 
tion, pleading, inter alia, that subsequent 
to the preliminary decree, a compromise 
was entered into between the parties, 
imder which each was given certain lands 
and gave up his rights in other lands, and 
that in view of the compromise, .the appli- 
cation was not maintainable. 

3. The Civil Judge. (Junior Diwsion) 
overruled the petitioner’s objections, ap- 
pointed a Commissioner for apportioning 
the respondent’s 3/8th share in ’the build- 
ing materials, and directed that the decree 
should be sent to. the Collector for effect- 
ing the partition of lands assessed to 
revenue. 

'4. Against that order, the petitioner 
preferred an appeal to the Civil Jud^e, 
K.arwar, who dismissed the appeal, Feel- 


ing aggrieved, the petitioner has come 
up in revision. 

5. Mr. T. S. Ramachandra. learned 
counsel for the petitioner, urged that 
when the petitioner pleaded that a com- 
promise was entered into between the 
parties subsequent to tiie preliminyy 
decree, the learned Civil Judge, (Junior 
Di'vision) should have enquired whether 
there was such a compromise and if he - 
was satisfied that there was a la'wful com- 
promise, he should have made a decree or 
order in accordance with it Mr. Rama- 
chandra contended that without deciding 
first whether there was a compromise, if 
was not open to the learned Civil Judge, 
(Junior Di'vision), to send the decree to 
the Collector under Order 20, Ride 18 
C-P.C. and to appoint a Commissioner for 
apportioning the building materials. 

6. The rival contention of Mr. K L 
Bhatta, learned counsel for the respon- 
dent, was that after the preliminary 
decree was made in respect of lands 
assessed to revenue, the learned Ci'vil 
Judge, (Junior Division), became functus 
officio and could not go into the question 
whether the parties had subsequently 
entered into a compromise. In support of 
• bis contention Mr. Bhatta referred to the 
following observations of this Court in 
Narasu v. Narayan, AIR 1959 Mys. 233 
at p. 234: 

"A decree passed under Rule 18(1) of 
Order 20 directing partition by the Col- 
lector cannot be said to be a preliminary 
decree. So far as Ci'vil Courts are concern- 
ed it is final for all purposes, though the 
partition of property may remain to be 
effected by the Collector 

The Court which passed a decree must 
be deemed to have become a functus 
officio after passing the decree.” 

7. On the other hand, Mr, Rama- 
chandra argued that even when the pj^- 
minary decree is in respect of partition 
of lands assessed to revenue, the court 
which passed that decree is competent to 
talte into account subsequent develop- 
ments like a compromise between the 
parties and to pass a fresh preliminary 
decree to accord with the altered situa- 
tion. Mr. Ramachandra relied ' on the 
following observations of the Supreme 
Court in Phoolchand v. Gopal Lai, AIR 
1967 S.a 1470 at p. 1473: . 

"We are of opinion that there Is noth^ 

In the Code of Civil Procedure which 
prohibits the passing of more than one 
preliminary decree if drctimstances justify 
the same and that it may be necessary 
to do so particularly in' partition suits . 
when after the preliminary decree some 
parties die and shares of other parties 

are thereby augmented 

It would in our opinion, be convenient 
to the court and advantageous to the 
parties, spedally in partition suits, to 
have disputed rights finally settled and 
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specification of shares in the preliminary 
decree varied before a final decree is 

prepared. 

So far therefore as partition suits are con- 
cerned we have no doubt that if an event 
transpires after the preliminary decree 
which necessitates a change in shares, the 
court can and should do so, and if there 
is a dispute in that behalf, the order of 
the court deciding that dispute and mail- 
ing variation in shares specified in_ the 
preliminary decree .already passed is a 
• decree in itself which would be liable to 
appeal 

8. - However, Mr. Bhatta argued that 
decrees for partition of lands assessed to 
revenue, form an exceptional category to 
which tlie general proposition laid dovm 
by the Supreme Court in the above deci- 
sion will not apply, and that in regard to 
that category of decree, the true legal 
position is as stated by this court in AIK 
1959 Mys. 233, le., the court which passed 
such a decree was functus officio. It was also 
argued by Mr. Bhatta that any plea that 
parties have entered into a compromise 
subsequent to such decree, should be put 
forth before the Collector to whom the 
decree is sent for effecting the partition 
and not before the Civil Court that had 
passed such decree. 

9. In AIR 1959 Mys. 233, the question 
that arose for determination was whether 
there is any period of limitation for mak- 
ing an application to the Civil Court 
praying that a decree should be sent to 
the Collector under Order 20, Rule 18 
C.P.C. The question whether the Civil 
Court which made a preliminary decree 
is competent to pass another preliminary 
decree taking into account events that 
have happened subsequent to the passing 
of the earlier preliminary decree, did not 
arise up for consideration in that case. 
The observations of their Lordships to 
the effect that the Civil Court becomes 
functus officio after passing the prelimi- 
nary decree, must be understood in the 
context of that case. In my opinion, these 
observations cannot be understood as 
laying down a proposition that a Civil 
Court which malres a decree for partition 
of lands assessed to revenue, has no com- 
petence to pass another decree, where 
subsequent developments call for a fresh 
decree. 

10. Then it is pleaded that subsequent 
to the passing of a preliminary decree the 
suit has been adiusted wholly or in part 
by an agreement or compromise, under 
Order 23, Rule 3 C.P.C.. it is the duty of 
the court to inquire whether there has 
bem such a compromise or agreement and 
if it is proved, to pass a decree in accord- 
ance therewith. The view I have taken 
receives support from the following ob- 
servations of a Bench of Madras High 
Court in Subramania v. ThangammaL 
AIR 1965 Mad, 305 at p. 307. 
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“We are therefore of the opinion that 
the court is competent to^ take into 
account the matters set out in the com- 
promise, if the compromise is foxmd to 
be genuine and binding on the parties 
and the court is entitled to embody it in 
a set of fresh directions for the purpose 
of passing a final decree, and the direc- 
tions so issued should be construed as 
not an amendment to the preliminary 
decree already passed, but rather as a 
fresh preliminary decree, wliich it is open 
to the court dealing with a partition suit 
to pass at any time till the stage of pass- 
ing the final decree is over.” 

11. I do not, see any reason why the 
mere circumstance that the decree relates 
to lands assessed to revenue, should make 
any difference and take away the compe- 
tence of the coirrt to consider the plea of 
compromise or agreement subsequent to 
the prelimina^ decree and to make a 
fresh decree in accordance with such 
compromise or agreement if the same is 
proved. 

12. Mr. Bhatta has not shown any 
provision of law which confers on the 
Collector to whom a decree is sent under 
Order 20, Rule 18 C.P.C. jurisdiction to 
enquire whether the parties have entered 
into a compromise subsequent to the 
decree and to make a fresh decree in 
accordance with such compromise, if he 
is satisfied as to the existence of such 
compromise. 

13. It was next contended by Mr. 
Bhatta that the petitioner has not made 
any application under Order 23, Rule 3 
C.P.C., praying that a fresh decree should 
be made in terms of the alleged compro- 
mise, and that in the absence of such 
application the learned Civil Judge (Jr. 
Dn.) was not called upon to enquire into 
the alleged compromise and to pass a 
fresh decree, if the aUeged compromise 
was proved. 

14. Rule 3 of Order 23 does not pro- 
vide that the court should exercise juris- 
diction imder that rule only when there 
is formal application by one of the parties 
to pass a decree in accordance with a 
compromise or agreement. When such 
compromise or agreement is pleaded by a 
party even by way of defence in a suit, 

I think, it is the duty of the court to pro- 
ceed to enquire into the existence of such 
compromise or agreement and to pass a 
decree in accordance with it, if it is 
proved. . 

15. Lastly, it was contended by Mr. 
Bhatta that the compromise pleaded by 
the petitioner, even if established, would 
amount to an adjustment which had not 
been certified or recorded under Order 21 
Rule 2 C.P.C., and that the same would 
not be recognised by the learned Civil 
Judge (Junior Division). 

16. _As pointed out by the Judicial 
Committee of the Privy CoimcU in Madan 
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Theatres v. Dinshaw & Co., AIR 1945 
P.C. 152 at p. 154, the prohibition con- 
tained in sub-rule (3) of Rule 2 of Order 
21 C.P.C., applies only in execution and 
the execution does not begin until after a 
final decree is made. In the present case 
no final decree had been passed. In direct- 
ing that the decree should be sent to the 
Collector (for effecting the partition of 
lands assessed to revenue) the Civil Judge 
(Junior Division) cannot be said to have 
been executing the decree. Hence there 
was no bar under sub-rule (3) of Rule 2 
of Order 21, C.P.C., for the petitioner 
pleading the compromise, 

17. The order of the learned Civil 
Judge, (Jr. Dn.) is unsustainable as he 
failed to consider the compromise plead- 
ed by the petitioner, and the iudgment of 
the learned Civil Judge, Karwar, affirm- 
ing that order is also unsustainable. In 
the resiilt, this revision petition is allow- 
ed and the order and the judgment of 
the courts below are set aside and the 
respondent’s application is remanded to 
the Munsiff (the corresponding author!^ 
to the Civil Judge, Jr. Dn.) at Honnavar 
to dispose of it afresh according to law. 

18. In this petition parties will bear 
their own costs. 

Order accordingly. 
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T. K. TUKOL AND C. HONNIAH, JJ. 

M. KrishnamTjrthy, Petitioner v. State 
of Mysore and others, Respondents. 

Writ Petn. No. 2574 of 1966, D/- 30-6- 
1969. 

(A) Constitution of India, Art. 14 — 
Mysore Co-operative Societies Buies 
(1960), R. 16(1) (c) — Validity of — Not 
violative of Art. 14 ■ — Disqualification 
imposed on paid employee members is 
reasonable and has a rational connection 
with the object sought to be acHeved. 

It is necessary in order to satisfy the 
requirements of Art. 14 of the Constitu- 
tion that the basis of the classification 
must have some rational relationship with 
the object to be achieved. The test which 
shoidd be applied in determining the vali- 
dity of the burden imposed upon a class 
■of people as distinct from, another class, 
is that no one may be , subject ' to any 
greater burdens and charges than are im- 
posed on others in the same calling or con- 
dition or in like circumstances. No burden 
can be imposed on one class of persons, 
natural or artificial, and arbitrarily select- 
ed which is not in like conditions imposed 
on all other classes. Case law discussed. 

(Paras 12, 16) 

The disqualification imposed on paid 
employee members under R. 16 (1) (c) of 
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Mysore Co-operative Societies Rules, 1960 
is reasonable and has a rational connection 
with the object sought to be achieved viz. 
to maintain discipline, efficiency and in- 
tegrity of the employees and keep them 
away from the affairs of the Committee of 
Management which is concerned -with 
matters of policy like deciding upon the 
activities of the Society, the methods of 
carrying them out, the strength of staff \ 
required and their emoluments etc. If an ' 
employee is permitted to busy himsdf 
with affairs of this character, there is no 
doubt that he would have no time for 
his normal duties of office. The disability, 
if removed, will lead to neglect of duty 
and diversion of intelligence and time to 
matters falling outside tbe scope of legiti- 
mate work. Tbe disability imposed pn paid 
employee members serves a public pur- 
pose in requiring such members to devote 
all their -time and intelligence towards ef- 
ficient discharge of their duties for which 
they are being paid from the funds of the 
society. Case law discussed. 

(Para 17) 

The right to be elected to a Body of 
Management of a Co-operative society^ is 
a statutory right and the statute _wMch 
has create it has imposed restrictions 
which are quite reasonable and have a 
legitimate and public object to serve. 

(Para 19) 

Rule 16 which entimerates the disquali- 
fications for membership on the com- 
mittee of Management of a society has m 
the relative clauses conceived of a well 
defined classification between the mem- 
■bers of the society and the members who 
are employees of a society. It is only a 
paid-employee member of a society that 
is disqualified from being a member on 
th6_ committee of management of any 
society or of its financing Banks. The 
classification cannot be said to be either 
arbitrary or vague. Members of a society 
who are free citizens and are not employ- 
ed by any society on payment are quite 
different from members who are paid ser- 
vants of a society. Clause (c) does not 
■prohibit an employee of a co-operative 
society from seeking election as member 
on the Committee of Management of a 
society consisting exclusively of paid-em- 
ployees. Members of a society who are 
not paid employees of a society form a 
distinct class from members who are paid 
employees of the society. The burden or 
the disqualification imposed on paid em- 
ployee-members of a Co-operative Society 
is not imposed on other members who_ are 
simply members of a Co-operative Society, 
The constitutional validity of the disquali- 
fication would necessarily depend upon 
the object which such disability is in- 
■tended to serve. (Paras 11, 16, 17) 

(B) Constitution of India, Arts. 14, 226 

Challenge to constitutionality of a pro- 
rtsion of law — Absence of counter af- 
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fidavit does not establisli the contention of 
petitioner. 

Where the constitutionality of a provi- 
aon of law is assailed, absence of counter 
affidavit does not establish the contention 
of the petitioner. It is open to the Coi^ 
in such cases to consider facts and cir- 
cumstances of common knowledge, human 
experience, conduct of public affairs and 
legd. functions of institutions in testing 
the reasonableness of the restriction. 

(Para 19) 
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U. Subramaniam, for Petitioner; K. S. 
Puttaswamy, High Court Govt. Pleader 
(for Nos. 1 and 2) for Respondents. 

TUKOL, J. : — This Writ Petition raises 
a question of some significance to em- 
ployees working in Co-operative Societies 
governed by the Mysore Co-operative 
Societies Act, 1959 and the Mysore Co- 
operative Societies Rules, 1960. 


2. The petitioner has been a member 
of the Gandhi Bazar Consumers’ Co-opera- 
tive Society, Shimoga, since 1963; and was 
one of the nominated members on the 
Committee of Management which elected 
him as Secretary at its meeting held on 
14-8-1963. He was one of the nominated 
members imder Order No. 1912/66-67 
issued by the Assistant Registrar on 3-10- 
1966. This order was followed by a com- 
munication dated 27-10-1966; from that 
very Officer intimating the petitioner that 
his nomination had been withdrawn as he 
was not eligible to serve as Director on 
the Committee of Management of the 
Society under the provisions of R. 16 (1) 

(c) of the Mysore Co-operative Societies 
Rules, I960 (hereinafter called the Rules). 
The petitioner then filed the present writ 
petition on December 2, 1966 challenging 
the validity of the communication (docu- 
ment No. 3) and the provisions contained 
in Rule 16 (1) (c) of the Rules. 

3. No coimter has been filed on behalf 
of any of the respondents. Since the 
petitioner’s, nomination under Document 
No. 2 dated 3-10-1966 on the Committee 
of Management of the Gandhi Bazar 


Consumers’ Co-operative Society Limited 
ORespondent No. 3) was for the year 1966- 
67, the period stipulated therein has since 
expired and the question of striking down 
Document No. 3 withdrawing the nomina- 
tion of the petitioner on the Committee 
of Management does not survive. 

4. So the sole question that arises for 
consideration in this writ petition is whe- 
ther the provisions contained in Rule 16 
h) (c) of the Rules are valid. It is un- 
diluted that the petitioner has been a 
paid employee of the Shimoga Co-opera- 
tive Bank limited, Shimoga and also of 
the Kahka Parameshwari Co-operative 
Society limited. The contention of the 
petitioner is that while other members of 
a Co-operative Society are eligible to be 
elected to a Committee of Management 
the Rule disqualifying a paid-employee of 
a Society from becoming a member of the 
Committee of Management of another 
Society is ultra vires being violative of 
Art. 14 of the Constitution. According 
to him, the relevant provision makes an 
unwarranted discrimination against a paid- 
employee of a particular Society by deny- 
ing him the right conferred on all the 
members. 

5. Since the other clauses of Rule 16 
(1) were relied upon for founding the plea 
of ■ discrimination, we reproduce the pro- 
vision of sub-rule (1) of R. 16: 

"16. Disqualification for Membership 
of Committee. 

(1) No member of a Co-operative Society 
shall be eligible for appointment as a 
member of the Committee of management 
of such Society, if — 

(a) he is in default to the society in 
respect of any loan taken by him, for 
such period as is specified in the bye-laws 
of the society, or in any case for a period 
exceeding three months; or 

(b) he has directly or indirectly, any 
interest in any subsisting contract made 
with the society or in any property sold 
or purchased by the Society or in any 
other transaction of the society, except in 
any investment made in, or any loan taken 
from the society; 

(c) he is a paid employee of any society 
or of its financing bank, provided that 
this shall not apply to a paid employee of 
a co-operative society consisting exclusive- 
ly of paid employees of co-operative 
societies; 

(d) he is a near relation of a paid em- 
ployee of the Society. 

Explanation — ‘Near Relation’ here 
means father, mother, husband, wife, son, 
daughter, undivided brother or unmarried 
sister, or such other relation as may be 
declared by the Government to be near 
relation for purposes of this clause. 

(e) if he is employed as paid legal 
practitioner on behalf of the society or ac- 
cepts employment as legal practitioner 
against the society; 
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(f) if he has heen removed from office 
imder Cls. (b) and (c) of sub-rule (2); 

Provided that this disqualification shall 
cease to operate after- the period, if any, 
fixed in the order or after the expiry of 
3 years from the date of the remov^ or 
earlier by. an order of Government.” 

6. Mr. U. Subramaniam appearing for 
the petitioner submitted that even though 
the other clauses of sub-rule (1) imposed 
a disability only with reference to the 
Society in wliich . the member had com- 
mitted a default, had acquired . interest 
in any subsisting contract or transaction, 
or had been employed as paid legal practi- 
tioner- on behalf of the Society, or had 
accepted employment as legal practitioner 
against the society, CL (c) was so general 
that an employee of any Society or of its 
financing Bank was disqualified from 
being appointed as a member of the Com- 
mittee of Management of each and every 
Society even though he might be a paid 
employee of only, one Society. It is 
manifest from Cls. (a), (b), (d) and (e) that 
each of them has reference to a well- 
defined class of members. While Cl. (a) 
imposes a disqualification on a member 
who has been a defaulter of the society in 
respect of loan taken by him, CL .(b) dis- 
qualifies a member from being a member 
on the Committee of Management if -he 
has directly or indirectly any interest in 
any subsisting contract made with the 
Society; Clause (d) disqualifies a person 
from being such member if he has any 
relation of liis as a paid employee of that 
Society. CL (e) disqualifies a legal practi- 
tioner who is employed on behalf of the 
Society or who accepts employment 
against the society from being on the 
Committee of Management. It was con- 
tended on behalf of the petitioner that it 
would have been defensible to some extent 
if the disqualification to be a member of 
the committee of Management of a Socie- 
ty had been restricted only to that Society 
in which the member was a paid ernployee; 
the ban placed by CL (c) on an employee 
is not only with reference to, the Society 
of which he is a paid employee but also 
with reference to other Societies of which 
he is not an employee at alL 

7. Mr. Subramaniam submitted that 
the rule was violative of Art 14 of the 
Constitution as the disqualification impos- 
ed on employees is -not based on a valid 
classification and the restriction imposed on 
the rights of an employee member was 
whoUy unreasonable. In support of his 
contention, he placed reliance on two deci- 
sions of the Supreme Court in Ameenm- 
nissa Begum v. Mahboob Begum. AIB 
1953 SC 91 and Ram Prasad v. State of 
Bihar, AIR 1953 SC 215. He has also 
placed reliance on some passage from 
American Jurisprudence. 

8. The decision in Ameerunnissa’s case, 
‘AIR 1953 SC 91 discusses the validity of 


Waliuddowala Succesfion Act 1950. The 
Act was challenged by Mahboob Begum 
and Kadiran Begum and her children on 
the ground that it violated Art 14 of the 
Constitution in depriving them of the 
benefit of the ordinary law viz., their claim 
to succession to the estate of deceased 
Nawab Waliuddowala. The Act had been 
promulgated with the avowed object to 
terminating disputes relating to succession 
to the estate of late Nawab Waliuddo- 
wala. The High Court and the Supreme 
Court held that the claim of the two 
widows and their children imder the gene- 
ral law of the land to succeed to the pro- 
perty of "Waliuddowala was its^ a valua- 
ble right and the deprivation of that right 
by a piece of discriminative legislation was 
sufficient to bring the case within the pur- 
view of Art. 14 of the Constitution. The 
learned Advocate for the petitioner has 
relied upon paragraph 11 of the Judgment 
which reads as foUows: — 

'• It is well settled that a 

legislature which has to deal with diverse 
problems arising out of an infinite variety 
of human relations must, of necessity, 
have the power of making special laws to 
attain particular objects; and for that pur- 
pose it must have large powers of selec- 
tion or classification of persons and things 
upon which such laws are to operate. Mere 
differentiation or inequality of treatment 
does not ’Per se’ amount to discrimination 
within the inhibition of the equal protec- 
tion clause. To attract the operation of 
the clause, it is necessary to show that the 
selection or differentiation is unreasonable 
or arbitrary; that it does not rest on my 
rational basis having regard to the object 
which the legislature has in view.” 

On the strength of tlrese propositions of 
law, it was contended that there was no 
classification as such deducible in the rule 
and even if there was any, it was so un- 
reasonable or arbitrary as to be struck 
down by this Court. 

9. In Rama Prasad’s case, AIR 1953 SC 
215 the Supreme Court had to consider 
the validity of the Bihar Sethi Lands 
(Restoration) Act (34 of 1950) which 
singled out two individuals and one soli- 
tary transaction entered into between them 
and another party and declared tlie tran- 
saction to be a nullity on the ground that 
it was contrary to the provisions of law 
although there had .been no judicial pro- 
nouncement by. any Court or Tribunal on 
that point; the legislation was struclc down 
on the ground that the legislature had 
singled out two individuals out of many 
lessees and denied tliem the right which 
every Indian Citizen possessed to have 
tliat right adjudicated upon by a judicial 
tribunal in accordance with law which ap- 
plied to his case. It was held that the Act 
came directly within the mischief of Arti- 
cle 14 of the Constitution and was struck 
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down on that ground. In so doing, their 
l^ordships referred to the nature and the 
scope of the guarantee hnplied in the 
equal protection clauses of the Constitu- 
tion and stated that the presumption of 
constitutionality was of. no avail to the 
State as there was no classification at all 
on the face of the statute. 

10. It was contended by the learned 
Advocate for the petitioner that there was 
no reasonable classification implied in R. 16 
and that the preamble to the Act did not 
indicate that the provisions had any object 
to achieve. Our attention was dravm to 
the preamble which states that, in enact- 
ing the Mysore Co-operative Societies Act, 
1959, the Legislature had thought It "ex- 
pedient to consolidate and amend the laws 
relating to the Co-operative Sodeties in 
the State of Mysore." Since at the time 
of the enactment, there were different Acts 
relating to’ the Co-operative Sodeties 
functioning in the different areas com- 
prising the new State-of Mysore, the legis- 
lature merely stated in its preamble that 
its object was to consolidate and amend 
the laws relating to the Co-operative 
Sodeties. The object of the legislation can 
be easily gathered from the other provi- 
sions of the Act The primary object is 
to facilitate and regulate the formation of 
Co-operative Societies which have as their 
objects "the promotion of economic in- 
terests or general welfare of its members 
or of the public in accordance with the 
co-operative principles." The various pro- 
visions of the Act are based on these solid 
principles of co-operation to serve the 
economic interests and the general welfare 
of the community. We have, therefore, to 
see whether the impugned clause of R. 16 
is intended to serve this or any other ra- 
tional object. 

11. Rule 16 which enumerates the dis- 
qualifications for membership on the Com- 
mittee of Management of a Sodety has in 
the relative clauses conceived of a well 
defined classification between the members 
of the Sodety and the members who are 
employees of a Society. It is only a paid- 
employee-member of a Society that is 
disqualified from being a member on the 
Committee of Management of any Society 
or of its financing Banks. The classifica- 
tion cannot be said to be either arbitrary 
or vague. Members of a Sodety who are 
free citizens and are not employed by any 
Sodety on payment are quite different 
from members who are paid servants of a 
Society. It should be noted at this stage 
that CL (c) does not prohibit an employee 
of a Co-operative Society from seeking 
election as member on the Corrimittee of 
Management of a Sodety consisting ex- 
clusively of paid employees. In other 
words, where a Co-operative Sodety is 
formed exclusively by paid-employees of 
such Sodeties, it is open to each and every 
member of such Sodety, though some of 


them may happen to be paid employees, to 
seek election to membership on the Com- 
mittee of Management. The disqualification, 
operates only in respect of Sodeties which 
are formed by other members not employ- 
ed on payment under any of the Sodeties. 

12. While we have no doubt that this 
classification is well defined, it is neces- 
sary in order to satisfy the requirements 
of Art 14 of the Constitution that the 
basis of the classification must have some 
rational relationship with the object to be 
achieved. In Ramakrishna Dahnia v. Jus- 
tice Tendolkar, AIR 1958 SC 538 the 
Supreme Court has summarised on a close 
perusal of its earlier dedsions the prind- 
ples enunciated while considering the 
question of validity or constitutionality of 
any particular law attacked as discrimina^ 
tory and indicated five classes in one of 
which the impugned statute is likely to 
fall For the purpose of this case, we con- 
sider the following passage in class 1 re- 
levant and accordingly quote it below — > 

"A statute may itself indicate the per- 
sons or things to whom its provisions are 
intended to apply and the basis of the 
classification of such persons or things may 
appear on the face of the statute or may 
be gathered from the surrounding circum- 
stances known to or brought to the notice 
of the Court. In determining the validity 
or otherwise of such a statute the Court 
has to examine whether such classification 
is or can be reasonably regarded as based 
upon some differentia which distinguishes 
such persons or things grouped together 
from those left out of the group and whe- 
ther such differentia has a reasonable re- 
lation to the object sought to be achieved 
by the statute, no matter whether the pro- 
visions of the statute are intended to apply 
only to a particular person or thing or 
only to a certain class of persons or things. 
Where the Court finds that the classifica- 
tion satisfies the tests, the Court will 
uphold the validity of the law ” 

13. What then is the object sought to 
be achieved by the Rule by denying the 
paid employee-members of a Co-operative 
Sodety the right to seek election as mem- 
bers on the Committee of Management of 
any Co-operative Society? The conten- 
tion of the petitioner that he has got a 
fundamental right like other members, to 
stand for election has no force. The right 
to stand for election is a statutory right 
and the exercise of it will depend upon 
the provisions of law conferring the said 
right. In this connection we may refer 
to the dedsion of the Supreme Court in 
Salchawant Ali v. State of Orissa, AIR 
1955 SC 166. In that case, their Lordships 
had to consider the validity of Section 16 
(1) fix) of the Orissa Munidpal Act, 1950 
which laid down that no person shall be 
qualified for election to a seat in the 
Munidpality if such person is employed 
as paid legal practitioner on behalf of the 
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Municipality or as Legal Practilioner 
against the Municipality. This proviaon 
was attacked on the ground that it was 
violative of the fundamental rights 
guaranteed trader Art. 14 and Art, 19 (1) 
fe) of the Constitution.. In considering the 
attack under Art. 14, their Lordships ob- 
served—! 

" .'Article >14 forbids class legis- 

lation but does not forbid reasonable 
classification for the purposes of legisla- 
tion. That classification however, cannot 
be arbitrary but must rest upon some real 
and substantial distinction bearing a rea- 
sonable and just relation to the things in 
respect of which the classification is made. 
In other words the classification must have 
a reasonable relation to the object or the 
purpose sought to be achieved by the 
impugned legislation. 

The classification here Is of the legal 
practitioners who are employed on pay- 
ment on behalf of the Municipality or act 
against the Municipality and those legal 
practitioners are disqualified from standing 
as candidates for election. The object or 
purpose to be achieved is the purity of 
public life; which object would certainly 
he thwarted if there arose a situation 
where there was a conflict between in- 
terest and duty. The possibility of such a 
conflict can be easily visualised, because 
if a municipal counter is employed as 
a paid legal practitioner on behalf of the 
municipality there is likelihood of his mis- 
using his position for the pxirposes of ob- 
taining mxmicipal briefs for himself and 
persuading the municipality to sanction 
unreasonable fees,” 

14. Dealing with the objection under 
Art. 19 (1) (g) of the Constitution, thrir 
Lordships stated — • 

"The right of the appellant to practice 
the profession of law guaranteed by Arti- 
cle 19 (1) (g) cannot be said to have been 
violated, because in laying down the dis- 
qualification in Section 16 (1) (ix) of the 
Act the Legklature does not prevent him 
from practising his profession of law but 
it only lays down that if he wants to stand 
as a candidate for election he shall not 
either be employed as a paid legal practi 
honer on behalf of the municipality or 
act as a legal practitioner against the muni- 
cipality. There is no fundamental right 
in any person to stand as a candidate for 
election to the Municipality. The only 
fundamental right which is guaranteed is 
that of practising any profession or carry- 
ing on any occupation, trade ' or bua- 
ness- ”. 

15. From the principles laid down by 
the Supreme Court in this decision, it 
would be clear that the right to stand for 
election to any statutory body is not a 
fundamental right but is only a statutory 
right. The restriction imposed on a legal 
practitioner engaged on behalf of the 
municipality or against the municipality 


disqualifying him from being a candidate 
at "the election was held to be legal as the 
object sought to be achieved by it was 
ptui^ of municipal administration and the 
possibility of sucii legal practitioner misus- 
ing his position as cotraciUor. Lo^caUy it 
Can be deduced from this decision that 
legal practitioners employed for or against 
a municipality are a class as distinguished 
from legal practitioners who are not so 
employei 

16. We have already pointed out that 
members of a Society who are not paid- 
employees o£ a Society form a dlstincr 
class from members who are paid-em- 
ployees of the society. The tests which 
should be applied in determining the vali- 
dity of the burden imposed upon a class 
of people as distinct from another class 
have been explained in the' following 
passage in paragraph 528 of "American 
Jurisprudence ^d Edition, SoL 16, at 
Page 918”. 

'Tn the exierdse of the undoubted right 
of eflassifleation, it may often happen that 
Some classes are subject to regulations and 
some individuals are burdened with ob- 
ligations which do not rest on other 
classes or other individuals not similarly 
situated, but this fact does not necessarily 
vitiate a statute, because it would^ practi- 
cally defeat legislation if it were laid do'wn 
as an invariable rule that a statute is void 
if it does not bring all ■within its scope ov 
subject all to the same burdens. Thus, it 
has been said that it is of the essence ot 
a classification that on one class are cast 
duties and burdens , different from those 
resting on the general public and that the 
very idea of classification is that of a 
inequality, so that the mere fact of 
inequality in no manner determines the 
matter of constitutionality. The general 
rule as to classification in the imposition 
of burdens is that no one may he sub- 
5ect to any greater burdens and charges 
than are imposed on others in the same 
calling or condition or in like circum- 
stances. No burden can be imposed on one 
class or persons, natural or artificial, 
arbitrarily selected, which is not in like 
conditions imposed on all other classes. 


17. In the present case, the burden or 
the disqualification imposed on paid 
ployee-members of a Co-operative Society 
is not imposed on other members who_ are 
simply members of a co-operative Society. 
The consitutional validity of the disquali- 
fication would necessarily depend upon 
the object which such disability is intend- 
ed to serve. The main reason which 
seems to have weighed -with the rule 
making authority is to keep the paid-em- 
ployees of a Society free from parties and 
groups which involve themselves in elec- 
tion affairs. The primary duty of an em- 
ployee is to concern himself wholly with 
the administrative aspects and with the 
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duties wHch are inherent in the nature of 
his employment. The employee of an in- 
stitution has to devote' his full time dim- 
ing the working hours to the performance , 
of duties entrusted to him. Devotion to 
duly and dedicated industry ought to 
guide him; in that sense discipline in 
office is of great importance. He has no 
concern with the policy-making or ex- 
ercise of functions solely entrusted to a 
Committee of Management. The interest 
of the institution and public policy re- 
quire that the employees are kept out 
from the Committee of Management. An 
employee getting elected to a Committee 
of Management may often be required to 
keep himself away from 1^ legitimate 
work as a paid servant. He may prove a 
disturbing element amongst his co-em- 
ployees ^d might use his position for his- 
personal gain and advantage. These and 
other conditions might have weighed with 
the Government in disqualifying paid-em- 
ployees from seeking election to the Com- 
mittee of Management 

We have therefore, no hesitation in 
holding that the disqualification imposed 
on employee-members is reasonable and 
has a rational connection with the object 
sought to be achieved viz., to maintain 
discipline, efficiency and integrity of the 
employees and keep them away from the 
affairs' of the Committee of Management 
which is concerned -with matters of policy 
like deciding upon the acti-vities of the 
Society, the methods of carrying them out, 
the strength of staff required and their 
emoluments etc. If an employee is per- 
mitted to busy himself -with affairs of this 
character, there is no doubt that he would 
have no -time for his normal duties of of- 
fice. The disability, if removed, -will lead 
to neglect of duty and diversion of intel- 
ligence and time to matters falling outside 
the scope of legitimate work. We are 
therefore, con-vinced that the disability 
imposed on paid-employee members serves 
a public purpose in requiring such mem- 
bers to devote all their time and intel- 
ligence towards efficient discharge of their 
duties for which -they are being paid from 
the funds of the Society. 

_ 18. The learned Advocate for the peti- 
tioner drew our attention to the decision 
of the Madras High Court in State of 
Madras v. Murray and Co., AIR 1965 Mad 
3pi, in which their Lordships had to con- 
sider the reasonableness of the restriction 
imposed on the fimdamental right guaran- 
teed by Article 19 (1) (g) of the Constitu- 
tion. The appeals before their Lordships 
were against the decisions of a single 
Judge who dealt -with the applications of 
the respondent under Art. 226 of -the Con- 
stitution challenging the validity of a noti- 
fication issued by the Commissioner of 
Police prohibiting the plying of hand-carts 
in day-time on Mount Road from Round 
Tana to Gemini Round about between 7-30 
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hours to 20 hours a Main Road in a busi- 
ness area. Their Lordships held that the 
impugned notification which totally pro- 
hibited the passage of hand-carts during 
daytime was invalid. In coming to this 
conclusion their Lordships relied upon the 
decision of the Supreme Court in Ramji- 
lal V. State of U. P., AIR 1957 SC- 620 in 
which the scope of Cl. (6) of Art. 19 has 
been dealt with. We do not see any ana- 
logy between the restriction held invalid 
in that case and the restriction under con- 
sideration. 

19. The learned Advocate for the Peti- 
tioner further contended that as the res- 
pondent had not filed any counter affidavit 
the impugned legislation should be held 
to be invalid as the restriction imposed on 
the right of a paid-employee member was 
prima facie unreasonable and sufficient to 
rebut the presumption of constitutionality 
of the rule. He quoted paragraphs 139 and 
140 from VoL 16 of American Jurispru- 
dence which deal with the presumption of 
constitutionality and the limitations of that 
presumption. The relevant portion reads: 

“The presumption of constitutionality of 
legislation is a strong one. But it is not 
conclusive; it is a rebuttable presumption 
of fact. 

It has been held in some jurisdictions 
that, when it is proposed by a statute to 
deny, modify, or diminish a right or im- 
munity secured to the people by a clear 
and explicit constitutional provision, this 
presumption in favour of the constitu- 
tionality of statutes no longer applies, but 
a contrary presumption arises against tbe 
validity of such statute 


the presumption of constitutionality has 
been held inapplicable to a state statute 
abridging the freedom of press assured by 
state and federal constitutions 

• •• ••• ••• 

These principles do not come into play 
in this case as there is neither a denial nor 
a diminishment of any fundamental right. 
Where the constitutionality of a provision 
of law is assailed, absence of counter af- 
fidavit does not establish the contention of 
the petitioner. It is open to the Court in 
such cases to consider facts and circum- 
stances of common knowle.dge, human ex- 
perience, conduct of public affairs and 
legal functions of institutions in testing 
the reasonableness of the restriction. We 
have discussed the impugned restriction 
with reference to relevant factors relating 
to Co-operative Societies and their normal 
activities. The right to be elected to a 
Body of Management of a Co-operative 
Society is a statutory right and the statute 
which has created it .has imposed restric- 
tions which, in our opinion, are quite rea- 
sonable and have a legitimate and public 
object to serve. 

20. In the result, we hold that the 
order (document No. 3) issued by the As- 
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sistant Kegistrar of Co-operative Socie- 
ties on 27-10-1966 is legal and the provi- 
sions under which the same was issued 
pe constitutionally valid. Hie petitioner 
is not entitled to any relief. The petition 
is dismissed. In the circumstances of the 
case, we make no order as to costs. 

Petition dismissed. 


Am 1970 MYSORE lOG (V 57 C 2G) 

A. R. SOMWATH IYER, J. 

M/s. Multanmal Chempalal, BeRary, 
AppeUant v. M/s. C. P. Shah & Co., Bom- 
bay, Respondent. 

Second Appeal No. 312 of 1965, D/- 
31-7-1969, from decree of Civil J., Bellary, 
D/- 22-9-1964. 

Sale of Goods Act (1930), S. 26 — Sale 
of goods — Buyer may agree to take risk 
even before property in goods, passes to 
hun — Clause 7 in contract providing that 
risk passed to buyer on despatch of goods 
and buyer not entitled to make claim in 
r^pect of loss or damage — Clause 8 pro- 
viding for passing of title only on payment 
of full price — Condition in Cl. 7 held ab- 
solute and not controlled by Cl. 8 — Delay 
in payment of price due to default of 
buyer and consequent loss of goods — Case 
falls under first proviso to S. 26 and buyer 
not entitled to claim damages for loss. 

Under Section 26, Sale of Goods Act 
prima facie the risk passes only with pro- 
perty, but the section authorises a con- 
tract to the contrary under which the risk 
passes even before the title to the pro- 
perty passes. So it is permissible for the 
contracting parties to enter into an agree- 
ment that although property does not pass, 
the risk passes and they may fix the point 
of time when it so passes. (Para 7) 

The plaintiff agreed to purchase cloth 
pieces from defendant. Clause 7 of the 
contract provided "if the goods are to be 
booked to upcountry the same wiR be 
done at the buyer’s risk and no claim shall 
be entertained for the loss or damage.” 
Clause 8 of the contract provided "untR 
the full payment of this biR is received 
the goods covered by this bfil shall be the 
seRer’s property.” The defendant des- 
patched the goods through a pubRc carrier 
from Bombay to BeRary on 7-3-1957 but 
the payment of the price was made only 
in May owing to a dispute about Bank 
charges. The defendant thereafter for- 
warded the necessary receipt for talcing 
delivery but the plaintiff could not take 
delivery as the goods were found missing 
or lost. The plaintiff sued -to recover the 
amount paid by liim. 

Held (i) that the protection which the 
seRer gave • to himself under CL 7 was 
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not in any way controRed by CL 8. The 
condition in CL 7 that the risk passed to 
the buyer at the point of time when they 
were despatched by the seRer to the 
buyer was absolute and that being so, the 
provision contained in CL 8 that proper^ 
shaR not pass untR the fuR price is paid 
did not arrest the passing of that risk. 
Clause 7 was in truth an agreement to the 
contrary which controRed the operation of V 
the general rule which Section 26 of the ' 
Sale of Goods Act incorporates. 

(Para 8) 

(ii) that in the circumstances it was 
clear that the loss would not have occur- 
red if plaintiff had not • imreasonably 
delayed the payment due to dispute about 
Bank charges. Hence, the first proviso to 
Section 26 was attracted and the loss must 
be borne by the plaintiff, quite apart from 
the provisions, of CL 7 of the contract. 

(Para 11) 

V. Tarakaram, for AppeRant; S. G. 
Smidaraswamy, for Respondent. 

JUDGMENT: — The appeRant is the 
plaintiff and his suit was for the recovery 
of a sum of Rs. 2,100 from the defendant 
from whom he agreed to purchase some 
quantity of cloth pieces for a sum ot 
Rs. 1,449-12-3 towards which the plaintiff 
paid an advance of Rs. 50. The goods were 
despatched from Bombay to BeRary in a 
truck belonging to a pubRc carrier on 
March 7, 1957, but the balance of the price 
payable by the plaintiff was paid only in- 
May through a banlc draft. Until then, 
there was a controversy with respect to 
a smaR sum of money which represented 
bank charges, the payment of which' was 
insisted upon by the defendant but 
refused by the plaintiff. Eventu^y the 
plaintiff paid that amount only in may 
nearly two months after the goods bad 
been despatched through the public 
carrier. The defendant then on May 20, 
1957 forwarded the necessary receipt on 
the presentation of which the plaintiff 
could collect the goods from the carrier, 
but the plaintiff could not obtain delivery 
of those goods, which by then, were mis- 
sing. This suit was instituted in that 
situation for the recovery of the price paid 
by the plaintiff to the defendant. 

2. The defendant resisted the suit on 
the ground that under the terms of the 
contract between the parties, the goods 
were at the plaintiff’s risk after their 
despatch by the seRer and that clause 
reads: 

"If the goods are to be booked to up- 
country, the same will be done at the 
buyer’s risk and no claim shaR be enter- > 
tained for any loss or damage.” 

It is not disputed that the despatch of the 
goods from Bombay to BeRary fell within 
this clause, and that if nothing else could 
be said about it, once those goods are des- 
patched by the defendant from Bombay 
to the plaintiff, the defendant would be 
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Under no liablity to pay any compensa- 
tion for their loss or destruction. That, 
was. the view taken by the two Courts 
below whi^ dismissed the plaintiffs 
suit.' 

3. But in. this appeal preferred by the 
plaintiff, Mr. Tarakaram advanced the 
contention that the courts below depend- 
ed upon clause 7 in isolation, without con- 
sidering the effect of Clause 8, under 
which, according to Mr. Taralcaram, the 
goods continued to be at the seller’s risk 
tmtil the full price payable by the plain- 
tiff was paid. That clause reads: 

"Until the full payment of this biU Is 
received the goods covered by this bill 
shall be the seller’s property”. 

4. It was contended by Mr. Tarakaram 
that under Clause 8 the goods continued 
to be the goods of the seller even after 
the goods had been despatched from Bom- 
bay since the price was paid by the plain- 
tiff only in May 1957. Mr. Tarakaram 
also contended that the evidence discloses 
that the goods never reached Bellary and 
that they must have been lost in transit 
at a point of time when the seller was 
still the owner of the goods and the pro- 
perty in those goods had not yet passed to 
•Uie buyer. 

5. This was not the ground on which 
the plaintiff maintained his claim before 
the courts below and no issue was raised 
with reject to that matter. Even on the 
assumption that Clause 8 controlled the 
operation of Clause 7, what was necessary 
for the plaintiff to establish in order to 
sustain his dependence on CL 8 was that 
the goods were lost before the plaintiff 
paid the price, and, with respect to that 
matter Mr. Tarakaram was imable to point 
out any evidence. It is obvious that the 
plaintiff did not at any stage attempt to 
support his claim in the way in which Mr. 
^Tarakaram attempted to maintain it in this 
Court. So the question whether the goods 
continued to be the goods of the defen- 
dant when they were lost was one into 
which no investigation was made by the 
two courts below. 

6. Moreover, it does not appear to me 
that the protection which the seller gave 
to himself imder Clause 7 was to any ex- 
tent controlled by Clause 8. All that 
Clause 8 states is ihe point of time when 
the property in the goods passes from the 
seller to the buyer. It speaks nothing 
about the responsibility for loss or des- 
truction of the goods even before the pro- 
perty in the goods passes to the buyer. 
On that question Clause 7 is complete and 
exhausti've. It says that once the goods 
are despatched by the seller, they shall 
be at the risk of 'the buyer who ydll not 
have any right to make any claim against 
the seller in respect of loss or damage: 
This condition in the contract is absolute 
and is to no extent subject to the provi- 


aons of clause 8, and, clause 7 is a con- 
tract to the contrary within the meaning 
of Section 26 of the Sale of Goods Act 
which reads: 

"Risk prima facie with property. — 
Unless otherwise agreed, the goods re- 
main at the seller’s risk untH the property 
therein is transferred to the buyer, but 
when the property therein is transferred 
to .the buyer the goods are at the buyer’s 
risk whether delivery has been made or 
not: 

Provided that where delivery has been 
delayed through the fault of either buyer 
or seller, the goods are at the risk of the 
party in fault as regards any loss which 
might not have occurred but for such 
fault; 

Provided also that nothing in this sec- 
tion shall affect the duties or liabilities of 
either seller or buyer as a bailee of ihe 
goods of the other party,” 

7. The clear meaning of this section is 
that prima facie the risk passes only with 
property, but the section authorises a 
contract to the contrary under which the 
risk passes even before the title to the 
property passes. So it is permissible for 
the contracting parties to enter into an 
agreement that although property does 
not pass, the risk passes and they may 
fix the point of time when it so passes. 

8. In this case, the contract entered 
into between the parties with respect to 
that matter was that the risk passes to 
the buyer at the point of time when they 
are despatched by the seller to the buyer 
and that being so. the provision contained 
in clause 8 that property shall not pass 
until the fuU price paid does not arrest 
the passing of that risk. Clause 7 is in 
truth an agreement to the contrary which 
controls the operation of the general rule 
which Section 26 of the Sale of Goods 
Act incorporates. 

9. That being so, the contention that 
the goods were lost when they had not 
become the property of the plaintiff but 
continued to be the property of the defen- 
dant. cannot assist the plaintiff’s claim if 
it otherwise has to fail under clause 7, 
And in my opinion, it has to, m that way. 

10. There is also another reason why 
the plaintiff’s claim must be negatived. 
The first proviso to Section 26 says that 
where delivery has been delayed either 
because of the fault of the buyer or the 
seller, the goods are at the risk of the 
party in fault -with respect to any loss 
which might not have otherwise occurred. 
In the case before me, it is obvious from 
the correspondence between the parties 
that the goods were despatched by the 
defendant as early as on March 7, 1957 as 
can be seen from Exhibit P-3, the carrier 
addressed a communication to the plain- 
tiff on Jime 13, 1957 which stated that 
the goods so despatched reached Bellary 
within a few days, and that for about 
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three months they were lying in the 
octroi office obviously for the reason that 
during all the period the plaintiff was 
carrsdng on a vexatious con'espondence 
•with the defendant "with respect to a small 
siun of money representing bank charges, 
although eventually it was only in May, 
that he agreed to pay those charges. 

11. So it was, that delivery could not 
be made to the plaintiff imtil May 20, 
1957 on which date the necessary docu- 
ment of title was handed over to the 
plaintiff’s representative in Bombay as 
can be seen from Exhibit P-2. It is quite 
reasonable to infer that the goods were 
lost some time between the middle of 
March 1957 when the goods must have 
reached Bellary and May 20, 1957 when 
pa'yment in full was made by the plain- 
tiff, and that during that period when the 
plaintiff was in default in resisting the 
demand for the pa'yment of bank chaises 
the goods must have been lost, is, I think, 
a fair and proper inference. Ihat loss, it 
is ob-vious. would not have occurred if 
the plaintiff had not unreasonably delay- 
ed the pa-yment of the bank charges dur- 
ing a long period of "two months. So, 
on the admitted facts, it is obvious that 
the first proviso to Section 26 is attracted 
and the loss must be borne by -the plain- 
tiff, auite apart from the pro'visions of 
clause 7 of the contract 

12. So I dismiss this appeal No costs. 

Appeal dismissed. 

^ — — - 
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K. R. GOPIVALLABHA IYENGAR, J. 
Raghavendra Kalmeshwar Kulkami 
and another. Appellants v. Siwaya Basya 
Hiremath and others. Respondents. 

Misc. Second Appeal No. 36 of 1969, 
D/-8-7-1969, from order of Ci-yil J., 
Hubli, D/- 22-12-1966. 

Civil P. C. (1908), O. 21, R. 35, S. 47 
Acknowledgment of delivery of posses- 
sion by decree-holder — Judgment-debtor 
is entitled to raise objection as to validity 
of delivery of possession. 1968 (1) Mys. 
Ii. J. 311, held, not correct in view of 
AIR 1961 S.C. 272. 

Where the decree-holder filed a memo 
acknowledging delivery of possession and 
seeking smtable orders and the judgment- 
debtor sought by application to raise ob- 
jections in regard to the validity of the 
order passed for delivery of possession 
and the consequent order disposing of the 
execution petition, the rejection of that 
application is illegal. The Court shoffid 
dispose of 'the same on merits after giv- 
ing the decree-holders an opportunity to 
file their objections. The pendency of cer- 
tain proceedings relating to the property 
in dispute do es not disentitle 'the judg- 
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ment debtors from raising the objections 
in respect of which they have sought 
permission. (1968) 1 Mys. L. J. 311, held, 
is not correct in •view of AIR 1961 SC 272, 

(Paras 6, 8, 9) 

Cases Referred: Chronological Paras 

(1968) 1968-1 Mys. L. J, 311, Tavan- 
appa Hambanna v. yeerabha- 
drappa Tippanna 5 

(1961) AIR 1961 S.C. 272 (V 48) 

(1961) 1 SCR 591, B. y. Patan- 
kar V. C. S. Sastry 4, 5 

B. y. Deshpande and K. R. D. Karanth, 
for Petitioners; y. S. Malimath (for Nos, 
1 and 2) and M. Rama Bhat (for No. 3 (i) 
to 3 (iii)), for Respondents. 

JUDGMENT: — The appellants who are 
the decree-holders sued out execution of 
the decree ultimately confirmed in S. A 
No. 275/1965 on 24-2-1966. For delivery of 
possession of the property 'they made an 
application in L. C. D. No. 140/1966 on the 
file of the First Additional Mimsiff, Hubli 
and obtained possession of the property, 
on. 17-4-1966. On 1-6-1966, the decree- 
holders filed a memo marked Ex. 14 ac- 
knowledging delivery of possession of the 
properties and seeking suitable orders. 
On the same day, •the judgment-debtors 
made an applica'tion marked Ex, 15 oppos- 
ing the memo filed by the decree-holders, 
stating that the possession of the property 
was handed over to them. The judgment- 
debtors further submitted that the pur- 
ported deliveiy of possession on 17-4- 
1966 was not legal and that the same is 
not binding on •the judgment-debtors and 
that they may be given an opportunity 
to file objections in this regard. The 
learned Munsiff passed an order on Exhi- 
bit 14 in the foUo'wing terms: 

"possession deliverd. E. P. disposed ofr . 

2. This order is dated 3-6-1966. _ On 
the same day, the learned Munsiff reject- 
ed •the application of the judgment-deb- 
tors seeking an opportimity 'to file objec- 
■Kons in regard to delivery of possession. 
Against this order dated 3-6-1966, the 
judgment-debtors filed Cml Appeal 
No. 119 of 1966 before the Ci-vil Judge, 
Hubli. The appeUate court allowed the 
appeal and 'set aside -the order passed by 
■the learned Munsiff and -remanded the 
matter to 'the ■trial Court for fresh triri 
and disposal according to law. It is 
against this order tlie decree-holders 
have preferred this Second Appeal. 

3. This appeal appears to have been 
registered earlier as Ci-ril Re-vision Peti- 
■tion No. 658 of 1967 but later, it came 
to be registered as Miscellaneous Second 
Appeal No. 36 of 1969. The order passed 
by the learned Civil Judge is not to set 
aside 'the order passed on Ex. 14 but 
merely deals with the order rejecting 
Ex. 15. 

4. Sri B. y. Deshpande, learned coun- 
sel for the appellants contends that an 
application like Ex. 15 is not maintainable 
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as the same was filed at a stage when 
possession of the property has already 
been delivered. He placed strong reliance 
on a decision of this court reported in 
'1968 (1) Mys. L. J. 311. Though it appears 
that the said decision supports the con- 
tention of Sri Deshpande, it cannot be 
of much use to him in view of the deci- 
sion of the Supreme Court reported in 
AIR 1961 S.C, 272. It was pointed out by 
the respondent’s counsel that when the 
decision reported in 1968 (1) Mys. L. J. 
311 was tendered, the Supreme Court’s 
decision has not been brought to its 
notice. With reference to the contention 
that the objection, could not he raised by 
the judgment-debtor after the decree- 
holder acknowledges delivery of posses- 
sion, it is observed in the above dted 
High Court decision that: 

"the learned counsel for the respondent 
has not drawn my attention to any pro- 
vision in the Code which entitles a judg- 
ment-debtor to raise objections before 
the executing Court that the delivery of 
possession accepted by the decree-holders 
as complete and effecrtual is a paper deli- 
very.” 

It is further observed that: 

"At the stage of delivery, the Code 
does not contemplate any ohjection being 
raised hy the jud^ent-debtor to the 
delivery of possession made under R. 35 
or 36 of Order XXI 

"In my judgment, at the stage of deli- 
very the judgment-debtor has no interest 
in the property to protect and he is not 
entitled to raise any objection to the 
delivery effected through the process of 
the Court which is accepted by the decree- 
holder, except where objection is raised 
that there is excess delivery or that pro- 
perty not covered by the decree is deli- 
vered.” 

5. The learned counsel Sri V. S. Mali- 
math appealing for the judgment-debtor, 
who places reliance on AIR 1961 S.C. 
272, submits that it takes a different view. 
This submission is not without force. The 
appellants therein took out execution on 
9th July 1951 and got possession of the 
property on 22nd July 1951. On 13th 
August 1951, the respondent-judgment- 
debtor made an application to the exe- 
cuting Court under Sections 47, 144 and 
151 of the Code of Civil Procedure for 
setting aside the ex parate order of deli- 
very of possession and for re-delivery of 
possession of the house to him. The 
District Judge rejected the said applica- 
tion. But on appeal, this order was re- 
versed and the High Court directed the 
decree-holders to return possession of the 
house in dispute to the judgment-debtor. 
The High Court held that the executing 
Court has no jurisdiction to order the 
eviction of the respondent because of the 
provisions of Mysore House Rent and 
Accommodation Control Order 1948, 
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which was in operation on the date of 
eviction. Regarding the applicability and 
the maintainability of the application, the 
Supreme Court observed: 

“The inapplicability of Section 47 to 
the proceedings out of which the appeal 
has arisen was also raised before us, but 
that contention is equally unsubstantial 
because the question whether the decree 
was completely satisfied and therefore, 
the court became functus officio is a mat- 
ter relating to execution, satisfaction and 
discharge of the decree”. 

Further it is observed: 

"When a sale in execution of a decree 
is impugned on the ground that it is not 
warranted by the terms thereof, that 
question could be agitated, when it arises 
between parties to the decree, only by 
an application imder Section 47, and not 
in a separate siut.” 

It may further be stated that the objec- 
tion raised by the judgment-debtor in 
the case reported in 1968 (1) Mys. L. J. 
311, was that the d^very effect^ to the 
decree-holder by the bailiff was, only a 
paper delivery and actual delivery had 
not been effected and therefore record of 
delivery could not be made but the Court 
overruling_ the objection recorded delivery 
of possession; the decree-holder had ac- 
cepted delivery of possession effected 
through the bailiff of the court without 
any objection and it is in these circum- 
stances that the High Court held that 
the judgment-debtor was precluded from 
raising any objection relating to tiie deli- 
very of possession. Though the observa- 
tions appear to lend support to the appel- 
lant’s contention they should be taken 
with reference to the facts of the case. 
For this reason also the observations 
relied upon by the appellant’s counsel 
cannot assist his contention, 

6. The application for re-delivery of 
possession was made in the case decided 
by the Supreme Court after the delivery 
of possession was made. What is now 
sought by the judgment-debtors in this 
case imder Ex. 15 is to raise objections in 
regard to the validity of the order passed 
for delivery of possession and the conse- 
quent order disposing of the execution 
petition. 

7. The learned Judge does not advert 
to the merits of the objections sought to 
be raised by the judgment-debtors. It 
may be mentioned here that the judg- 
ment-debtors filed their objection state- 
ment before the appellate Court but the 
appellate Court has not gone into the 
merits of the objections which he cotild 
not properly go into. 

8. Sri Deshpande submitted that the 
judgment-debtors have made an applica- 
tion imder Section 41 of the Mysore Land 
Reforms Act and the same is pending. 
Further, it is submitted that the respon- 
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dents have filed a petition for review of 
the judgment of this court in S. A. No. 275 
of I960. The judgment-debtors have fur- 
ther filed a Long Cause Suit for a declara- 
tion that the . proceedings before the 
learned Munsiff are null and void and 
that their possession was protested. It 
appears to me that the pendency of these 
proceedings do not disentitle the judg- 
ment-debtors from raising the objections 
in respect of which they have sought per- 
mission under Ex. 15. .In my opinion, the 
trial Court erred in shutting out the 
judgment-debtors from raising the objec- 
tions. It was not proper .that the judg- 
ment-debtors should have been permitted 
to make an application incorporating 
their objections and seeking such reliefs 
as they thought proper and the trial 
Court ought to have disposed of the 
same on merits after giving the decree- 
holder an opportunity to file their objec- 
tions. In this view of the matter, it 
appears to me that the order of the learn- 
ed Civil Judge allowing Ex. 15 and setting 
aside the order of the Munsiff dated 3-3- 
1966 rejecting Ex. 15 is correct. 

9-10. The learned Munsiff will now re- 
ceive the application filed by the judg- 
ment-debtors in the appellate Court and 
proceed to dispose of the same on merits, 
after giving the decree-holders an oppor- 
tunity to file their objections. 

11. The order passed at present in the 
Execution Petition will be’ subject to the 
final orders on the objection petition filed 
by the judgment-debtors as permitted by 
the lower-appellate Court. 

12. With these observations, the Second 
Appeal is dismissed. 

13. There will be no order as to costs. 

Order accordingly. 


Am 1970 MYSORE 110 (V 57 C 28) 

G. K. GOVmDA BHAT AND 
M. SADANANDASWAklY, JJ. 

EL Y. Pilliah and Sons, Applicant V. 
Commissioner of Income-tax, Mysore, 
Bangalore, Respondent. 

I.TJI.C. No. 17 of 1967, D/- 18-6-1969. 
Finance Act (1950), S. 2 (11) (a) proviso 
—Assesses submitting return for assess- 
ment year 1950-51 — Income from 1-7- 
1949 to 31-3-1950 shown — Permission 
under S. 2 (11) (a) proviso .of the Act to 
change the period of 'previous yeaF to 
nine months granted — Income cannot 
he assessed; at the rate applicable for 
twelve months’ income. 

The discretion vested in the Income 
Tax Officer rmder S. 2 (11) (a) pro\dso of 
the Act is limited to the period of the 
previous year only. Once the period of 
'previous year’ is fixed and the income 
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of the 'previous yeari is deterrmned that 
income can be charged at the rates speci- 
fied in the Finance Act and at no other 
rate. Where the Income Tax Officer ac- 
corded consent for change of the 'previ- 
ous year’ to cover the period of nine 
mon-^s from 1-7-1949 to 31-3-1950 it was 
held that the assessee’s income for the 
nine months ending on 31-3-1950 can be 
taxed only at the rate applicable for the 
income of the said perioci of nine months 
and not at the rates applicable for twelve 
months income AIR 1966 SC 1285, Foil 
(Paras 12. 13 & 14) 

Cases Referred; Chronological Paras 

(1966) AIR 1966 SC 1285 (V 53)= 

(1966) 60 ITR 411, Esthuri Aswa- 

thaiah v. Commr. of Income Tax, 

Mysore 3, 10 

K. Srinivasan,- for Applicant. S. R. 

Rajashekhara Moorthy, for Respondent 

ORDER: — The questions referred for 
our decision imder Section 66 (2) of the 
Indian Income Tax Act, 1922, hereinafter 
referred to as the Act are; — 

1. Whether the Income Tax Tribunal 
was justified in law in refusing to enter- 
tain the additional ground of appeal urged 
by the Assessee regarding the correct 
rate of tax applicable or to be applied for 
the nine months’ income considered in 
the assessment? 

2. Whether the Assessee’s income for 
nine months ended on 31-3-1950 could 
have been rightly assessed at the rate 
applicable for twelve months’ income?^ 

3. Whether there was any material 
available on record to support the Tribu- 
nal’s conclusion that the Assessee’s turn- 
over for the year ended 31-3-1950 was 
Rs. 15,00,000/-. 

2. The learned counsel on both sides 
were agreed that question No. 1 need not 
be answered as the said question is in- 
volved in Question No. 2 which w^ 
directed by this Court to be referred as it 
arises out of the order of the TribimaL 
The learned counsel for the Assessee, Sri 
K. Srinivasan. did not press question 
No. 3 and he submitted that the same may 
be answered in favour of the Revenue. 

3. The only question that requires to 
be answered is Question No. 2. In our 
opiniom the Judgment of the Supreme 
Court in Esthuri Aswathaiah v. Commr. of 
Income Tax, Mysore, (1966) 60 ITR 411 
= (AIR 1966 S.C. 1285), furnishes a com- 
plete answer and the question has to be 
answered in favour of the assessee. 

4. The relevant facts so far as they 
are material for the purpose of answering 
question No. 2 as found in the statement 
of the case submitted • by the Tribxmal 
are as follows: — 

5. The Mysore Income Tax Act, 1923 
was repealed and the Act was extended 
to the erstwhile Mysore State by Sec- 
tion 13 of the Indian Finance Act, 1950 
with effect from the first of April 1950, 
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Under the Act, the ’financial^ year’ com- 
mences on the first of April, and the 
expression 'previous year’ is defined in 
Sec. 2 (11). In 1950 it read thus;— 

"2(11). ''Previous year’ means in res- 
pect of any separate source of income, 
profits and gains ” 

"(a) the twelve months ending on the 
31st day of March next preceding the 
year for which the assessment is to be 
made, or, if the accounts of the assessee 
have been made upto a date within the 
said twelve months in respect of a year 
ending on any date other than the said 
31st day of March, then at the option of 
the assessee the year endmg on the day 
to which his accounts have so been made 
up: 

Provided that where an assessee has 
once been assessed in respect of a parti- 
cular source of income, profits and gains, 
he shall not in respect of that source 
exercise this option so as to vary the 
meaning of the expression 'previous year’ 
as then applicable to him except with the 
consent of the Income Tax Office and 
upon such conditions as the Income-tax 
Officer may think fit. 


(b) (omitted as unnecessary) 

(c) (omitted as unnecessary). 


6. Under the Act, the tax is levied for 
each financial year commencing on the 
first April at the rate or rates prescribed 
in the Finance Act in force for the time 
being and is actually charged on the 
total income of the 'previous year’. The 
year for which the tax is paid is called 
the 'assessment year’ or 'income-tax 
year’. 'Previous year’ on the income of 
which the tax is levied is called the 'ac- 
coimting year’. 

7. For the assessment year 1949-50, 
the Assessee was assessed under the 
Mysore Income Tax Act on his income 
earned during the accounting year ended 
on 30th Jime 1949. By reason of the re- 
peal of the Mysore Income Tax Act and 
the extension of the Indian Income Tax 
Act, the first assessment year under the 
Act commencing on the first of April, so 
far as the erstwhile Mysore State was 
concerned, was the assessment year com- 
mencing on the first of April 1950. The 
Assessee submitted his Return for the 
assessment year 1950-51 commencing on 
the first of April 1950 in respect of the 
income earned during the period of nine 
months from 1-7-1949 to 31-3-1950. He 
sought the consent of the Income-tax 
Officer for allowing him to change the 
financial year ending on 31st March. That 
request of the Assessee was granted by 
the Income-tax Officer, but -with a condi- 
tion that the income of the period from 
1-7-1949 to 31-3-1950 would be assessed 
at the rates applicable to the income of 
twelve months. 

8. The Income Tax Officer assessed the 
income that had accrued during the period 
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of nine months at the rates applicable to 
the income of "twelve months; That order 
was affirmed on appeal by the Appellate 
Authorities. Hence the matter has come 
up on a reference sought at the instance 
of the Assessee. 

9. It was argued by Sri. K. Srinivasan, 
the learned counsel for the Assessee, that 
the proviso to clause (a) of sub-sea (11) 
■of Section 2 of the Act does not empower 
■the Income-tax Officer to impose a condi- 
tion that ■the Assessee shall be assessed 
at the rates applicable to the income of 
twelve months where consent is granted 
for change of the 'previous year’ even 
where as a result of the change the period 
of the 'pre-vious year’ becomes less than 
twelve months. 

10. In (1966) 60 ITR 411 = (AIR 1966 
S.C. 1285), the facts were as follows: — 
The appellant, who had adopted the year 
ending on June 30th as the 'previous 
year’ was assessed to tax for the year 
ending June 30, 1950, for the assessment 
year 1951-52. For the assessment year 
1952-53, he filed a return for 21 months 
commencing on Jifiy 1, 1950, and ending 
on March 31, 1952, antj to this change the 
Income-tax Officer accorded his sanction 
and he assessed the total income for the 
period of 21 months at the rate appli- 
cable to that total income. 

11. One of the main contentions urged 
by the Assessee which was rejected hy 
the Supreme Court was that the income 
for 21 months should be assessed at the 
rate applicable to the income of the last 
period of twelve months. In the said case, 
the Supreme Court laid down the follow- 
ing three propositions: 

(1) That the length of a 'pre-vious year* 
need not necessarily be twelve calendar 
months. 

(2) Where the Income-tax Officer ac- 
cords his consent to a change of the 'pre- 
vious year’, he has ample power to im- 
pose the condition that the full period 
from the end of the 'pre-vious year’ for 
the preceding year’s assessment to the 
end of the new accoimting year should 
be taken as 'the 'pre-vious year’ for the 
current assessment year. In a case where 
the 'pre-vious year’ at any given time 
applicable to the Assessee ends on Jime 
30th and he wants to vary it so as to make 
it end on March 31st next', the Income-tax 
Officer has power to accord sanction to 
the change on the condition that the 'pre- 
-vious year’ would consist of the entire 
period of 21 months commencing on June 
30th of the year upto which his accounts 
were last made upto March 31st of the 
year upto which his accounts are newly 
made up. 

(3) where the Income-tax Officer ac- 
cords consent for change of the 'pre-vious 
year’ he has no power to vary the rate at 
which the income of the 'pre-vious year* 
Is to be assessed. 
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12. The law as laid down by the 
Supreme Court is that once the length 
of the 'previous year’ is fixed and the 
income of the 'previous year’ is determin- 
ed that income must be charged at the 
rates specified in the Finance Act and at 
no other rate. 

13. It was argued by the learned coim- 
sel for the Revenue that imder the pro- 
viso to clause (a) of sub-section (11) of 
Section 2, the Income-tax Officer has the 
power to accord consent for the change 
upon such conditions as he may think fit 
and that power comprehends "within its 
ambit the power to impose a condition 
that where the 'previous year’, as a result 
of the change allowed, falls below twelve 
months, the Assessee shall be liable to 
pay tax at the rates applicable to the 
income of twelve months. It is clear from 
the .iudgment of the Supreme Court that 
the discretion vested in the Income-tax 
Officer under the proviso is limited to the 
period of the 'previous year’ only. It was 
open to the Income-tax Officer in the 
instant case to impose a condition that 
the Assessee’s 'previous year’ for the 
Assessment year 1951-52 shall be a period 
of 21 months commencing from 1-7-1949 
to 31-3-1951. That, the Income-tax Officer 
has not done. He has accorded consent for 
change of the 'previous year’ to cover 
that period of nine months from 1-7-1949 
to 31-3-1950. Having accorded consent, he 
had no power under the Act to impose a 
condition to charge tax at a rate higher 
than the rate charged under the Finance 
Act. That power is a legislative power 
and cannot be exercised by any authority 
exercising power under the Act. 

14. We therefore answer question 
No. 2 in favour of the Assessee that the 
Assessee’s Income for the nine months 
ended on 31-3-1950 can be taxed only at 
the rates applicable for the income of 
the said period of nine months and not 
at the rates applicable for twelve months’ 
income. Question No. 3 is answered in' 
the affirmative in favour of the Revenue 
in view of the concession made by the 
learned counsel for the Assessee. The res- 
pondent will pay the costs of the Assessee. 
Advocate’s fee Rs. 250/- 

Reference answered. 


AIR 1970 MYSORE 112 (V 57 C 29) 

A NARAYANA PAI AND 
M. SANTHOSH, JJ. , 

Quazi Mir Shariyat Ali, Petitioner v. 
State of Mysore, Respondent. 

Writ Petn. No. 1755 of 1966, D/- 12-9- 
1969. 

States Reorganisation Act (1956), 
Ss. 116, 117 — First stage promotion of 
allottee after reorganisation — Protection 
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Ali v. State (N. Pai J.) A.I.R. 

of service conditions in respect of pay 
scales — Benefit when available — Gov- 
ernment of India Memorandiun dated 12- 
5-1957 para 5 — Interpretation. 

Where a Government servant is allot- 
ted to a new State on reorganisation, on 
the first promotion, he is entitled, in view 
of the directive contained in para 5 of 
the Govermnent of India Memorandum 
dated 12-5-1957, to the protection of ser- 
vice conditions in respect of pay scales 
that would have been admissible to him 
on such promotion in his parent State 
before reorganization if such scale is 
more favourable than the scale attached 
to the post in the new or reorganized 
State to which he is allotted. The essence 
of para 5 is that the benefit of higher pay 
scale which a Government Servant would 
have got in his parent State, had he con- 
tinued there, is not to be tairen away 
from him for reason only of the fact that 
he has got allotted to another State under 
the States Reorganization Act. The said 
protection is also limited to the first pro- 
motion in the new State. (Para 5) 

Before one could say that a pay scale 
is higher than another pay seffie with 
reference to posts, there must first be an 
equivalence in the matter of function 
and responsibilities of the posts. The 
allottee can complain of prejudice only 
if the pay scale of a post to which he is 
promoted in the new State is lower than 
the pay scale of a similar or equivalent 
post in his parent State, to which' he 
would have been promoted. If the post 
in the parent State which carries higher 
salary is a superior post whose functions 
and responsibilities are more important 
and heavier than those of tiie post to 
which he is promoted in the new State, 
he cannot complain of any prejudice at 
aU. "What para 5 proposes to do is , to 
meet a grievance or to avoid a prejudice. 
As prejudice or grievance can arise onlv 
if the two posts are of equal importance 
' and the salary of the post in the parent 
State is higher than the salary of the 
post in the new State, that is the only 
situation sought to be met by the said 
paragraph. [The State Government was 
directed in the instant case to examine 
the question from this point of view.] 
(1965) 1 Law Rep. 93. Ref. 

(Para 5) 

Cases Referred; Chronological Paras 
(1965) 1965-1 Law Rep. 93, N. A. 

Kulkarni v. State of Mysore 3 

S. Rangaraj, ' for Petitioner; N, S. 
Chandrashelchar, High Court Govt. Plea- 
der, for Respondent. 

NARAYANA PAI, J.;— This is a writ 
petition for a direction in the nature of 
mandamus to be issued to the State Gov- 
ernment for fixing the pay of the peti- 
tioner on promotion as Inspecting Officer 
in the Department of Indian Medicine 
with effect from 23-9-1958 in the pay 
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Efaat the requisite intention to justify a 
conviction ti/s. -447 I.- P. C. has not been 
proved and the- mere fact that the action 
of petitioners resulted in. annoyance to 
■the complainant, even if true, cannot 
amount to criminal trespass. On the other 
hand, for the opposite party, it is con- 
tended that •when the land in question 
was ill possession of the complainant, the 
action of petitioners cannot but be con- 
strued as one done -with intent to annoy 
Mm. 

5. The principle of law has been clear- 
ly explained by the Supreme Court in the 
decision reported in AIR 1964 SC 986, 
Smt. Mathri v. State of Punjab . as fol- 
loviTs: 

"In order to establish that entry on the 
property was with intent to annoy, inti- 
midate or insult, it is necessary for the 
court to be satisfied that causing such 
annoyance, intimidation or insult was the 
aim of the entry; that it is not sufficient 
■for that purpose to show merely that the 
-natural consequence of the entry was 
likely to be annoyance, intimidation or 
insult, and that this likely consequence 
was known to the persons entering; that 
•in deciding whether the aim of the entry 
was the causing of such annoyance, inti- 
midation or insult, the court has to con- 
sider all the relevant circumstances, in- 
cluding the presence of knowledge that 
its natural consequences would be such 
-annoyance, intimidation or insult and in- 
cluding also the probability of something 
•else than the causing of such intimida- 
•tion, insult or annoyance, being the domi- 
nant intention which prompted the entry.” 
A.E that the learned Magistrate has found 
was that the action of petitioners caus- 
ed annoyance to the complainant who was 
in possession of the disputed land. He 
‘has failed to determine taking all cir- 
cumstances into consideration including 
the natural consequence of the act and 
the plea of the petitioners whether the 
•dominant intention of the entry was to 
cause annoyance. 

In the present case, admittedly, peti- 
tioner no. 1 was serving as gomasta-jhan- 
iar under the complainant for 7 or 8 
years and claims to have been given the 
■piece of land in question towards his 
Temuneration. While the complainant 
says that he was giving five pudugs of 
-paddy every year as remuneration, there 
■Is no clear finding whether the remune- 
ra'tion consisted of paddy, as alleged by 
the complainant, or the land had been 
given as asserted by petitioner no. 1. In 
■the circumstances, when all that the peti- 
tioners did was to plough the land_ and 
spread manure asserting that petitioner 
no. 1 has been in possession of that land 
-in lieu of his wages, it will not be reason- 
able to conclude that the dominant inten- 
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tion of making the entry was to annoy 
the complainant. On the other hand, the 
dominant intention in all probability was 
to assert possession over the land. Mere- 
ly because by such assertion annoyance 
resulted to the complainant, it cannot be 
said that the trespass amounted to crimi- 
nal trespass punishable u/s. 447 I. P. C. 

6.' In the result, the re^vision is allow- 
ed, the conviction and sentence are set 
aside and the petitioners are acquitted; 

Reidsion allowed. 


AIR 1970 ORISSA 49 (V 57 C 22) 

G; K. MISRA, C. J. • - 
AND R.. N. MISRA, J. 

Ramakanta Mohanty, Petitioner v. 
Divisional Forest Officer, Athgarh; Divi- 
sion and another. Opposite Parties. 

Original Jurisdiction Case No. 137 of 
1969, D/- 28-7-1969. 

Constitution of India, Art. 311 — Order 
of dismissal of forest guard passed by 
D. F. O. on 30-12-1967 with effect from 
23-5-1966 — Order is valid and effective 
only from 30-12-1967 — Retrospective 
part can be separated from the order — 
AIR 1966 SC 951, Rel, on. (Paras 1, 2) 
Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 951 (V 53) = 

(1966) 2 SCR 404, Jeeva Ratnam 

V. State of Madras 1 

R. N. Das, P. K. Das and J. Swain, for 
Petitioner; Advocate General, for Oppo- 
site Parties. 

G. K. MISRA, C. J.: The petitioner was 
dismissed from service on 30-12-67. The 
Divisional Forest Officer, however, gave 
retrospective operation to the order of 
dismissal by saying that the ser^vices of 
Sri Ramakanta Mohanty Forest Guard 
are dispensed with, with effect from the 
date of his absconding from head quar- 
ters, i.e. from 23-5-66. The only conten- 
tion urged by Mr. R. N. Das is that the 
order of dismissal cannot be given re- 
trospective operation. This is concluded 
by the decision in AIR 1966 SC 951, Jeeva 
Ratnam v. State of Madras. It was stated 
therein that the order of dismissal would 
be valid from the date when it was pass- 
ed and the retrospective part can be 
separated from the order of dismissal. 
Following the aforesaid decision, we hold 
that the dismissal order would take effect 
from 30-12-67. 

2. The writ application is accordingly 
allowed. A writ of mandamus would issue 
to the opposite parties, directing them to 
treat the petitioner as continuing in ser- 
■vice till 30-12-67 on which date his ser- 
■vices were terminated by the order ol 
dismissal. 

IM/IM/E378/69/SSG/B . 
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3. The application is allowed with 
costs. Hearing fee Rs. 50/- (Rupees fifty 
only). 

4. R. N. MISBA, J.: I agree. 

Petition allowed. 


AIR 1970 ORISSA 50 (V 57 C 23) 

B. K. PATRA. J. 

Gopinath Das, Petitioner v. Alekh Sahu 
and' others, Opposite Parties. 

Criminal Revn. No. 171 of 1967, D/- 
5-9-1969. against order of Judicial Magis- 
trate, Daspalla, Campnayagarh, D/- 12- 
12-1966. 

(A) Criminal P. C. (1898), S. 439 — ^Revi- 
sion against acquittal at instance of pri- 
vate party — Interference with finding 
of acquittal by Court when justifiable — 
Mere possibility of arriving at contrary 
conclusion on basis of evidence on record 
does not justify interference. 

It is true that it is open to the High 
Court in revision to set aside an order 
of acquittal eveii at the instance of pri- 
vate parties although- the State might not 
have thought fit to appeal, this jurisdic- 
tion should be exercised by the High 
Court only in exceptional cases when 
there is some glaring defect in the pro- 
cedure or there is a manifest error on a 
point of law and consequently there has 
been a flagrant miscarriage of justice. No 
criteria has been laid down for determin- 
ing such exceptional cases which would 
cover all contingencies. But some cases of 
this kind which would justify the_ High 
Court in interfering with the finding of 
acquittal in revision are (1) where the 
trial court has no jurisdiction to try the 
cases but has still acquitted the accused, 
(2) where the trial court has wrongly 
shut out evidence which the prosecution 
wished to produce, (3) where the court 
of appeal has wrongly held erddence which 
was admitted by the trial Court to be 
inadmissible, (4) where material ewdence 
has been overlooked either by the trial 
Court or by the appeal court and (5) 
where the acquittal is based on a com- 
pounding of the offence which is invalid 
under- the law. AIR 1962 SC 1788. Foil. 

(Para 5) 

A mere possibility for another court to 
arrive at a contrary conclusion on the 
basis of evidence on record cannot by it- 
self be a reason to set aside the order of 
acquittal. (Para 5) 

(B) Penal Code (18G0). S. 102 — Right 
of private defence — How long conti- 
nues — Attempt to assault accused with 
weapon by the injured — -W eapon snatch- 
ed away by accused — ^No evidence to show 
any attempt by injured to snatch hack 
the weapon or to secure any other weapon 
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A. I.K. 

— Inflicting of injuries by accused o& 
the injured by the weapon held could', 
not be in private defence. 

The right of private defence commen- 
ces as soon as a reasonable apprehension 
of danger to the body arises from an 
attempt or threat to commit the offence- 
although the offence might not have been 
committed, and it continues as long as- 
such apprehension of danger to the body, 
continues. Whether a person claiming to> 
exercise right of private defence had any. 
reasonable apprehension of danger or not 
depends on the state of his mind at that 
time and it is for him to say what dan- 
ger he apprehended. Outsiders cannot 
divine what was passing in his mind. 

(Para 6)- 

Where the accused alleged that since- 
the injured person wanted -to assault him- 
with a tangia which he (injured) was- 
holding at the time of occurrence, the 
accused snatched away the weapon and 
assaulted him with it till the injured fell' 
down on the ground and there was nO’ 
e-yidence or allegation by the accused 
himself that there was any attempt on 
the part of the injured person either to 
snatch back the weapon or to secure any 
weapon from elsewhere: 

Held, that the accused had failed to. 
establish that the right of private defence- 
was available to him. So long as Tangia' 
was in the hands of the injured and the- 
latter attempted to kill him, accused had' 
every justification to apprehend danger 
to his body and consequently he would< 
have been iustified to inflict such injury 
as he would have considered necessary to- 
save liimself. But once the Tangia was- 
snatched away by accused from the in- 
jured, there could not have been any^ 
further apprehension in the mind of ac- 
cused. If there was evidence to show- 
that after. the Tangia w^as seized from in- 
jured the latter w^as attempting to catch- 
hold of some other weapon, that could' 
have been a sufficient justification for 
accused to exercise his right of private- 
delence. (Para 6) 

Cases Referred: Chronological Paras - 
(1962) AIR 1962 SC 1788 (V 49) = 

1963 (1) Cri LJ 8, K. Chinna- 

s-wamy Reddy v. State of A. P. 5 - 

Kanungo and R. N. Mohanty, for Peti- 
tioner; R. K. Kar and R. Mohanty, for 
Opposite Parties. 

ORDER:-^ This application in rewsion- 
is directed against an order of the Magis- 
trate, First Class, Daspalla acquitting the 
opposite parties, thirteen in number, who - 
v/ere prosecuted on charges under Sec- 
tion 148,/42G I. P. C. and five of wffiom, 
namely. Denei Sahu, Mahajan Naik, Kir- 
tan Padhan, Mohan Naik and Udaya- 
Sahu also under Sections 326/324/323, 

I. P. C. The case against them is that at 
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about 6 A. M. on 28-3-1965 they formed 
themselves into an unlawful assembly and 
being armed with Katis, Tangias. Farsa 
and Lathis restrained Lingaraj Das while 
he was proceeding on a cycle and dealt 
blows on him thereby causing simple and 
grievous hurt on his person. The opposite 
parties pleaded not guilty. Their case 
is that there are two factions in the vil- 
lage for the last about 12 years, Lingaraj 
Das (injured) and Arakhit Barik are 
leaders of one faction while petitioners 
Alekh Sahu and Danei Sahu are leaders 
of the other faction, and there was a 
number of cases between them. Some- 
time previous to the occurrence, Linga- 
raj Das was convicted under Section 307 

I. P. C. for attempting to commit the 
murder of one Lokanath Misra and in 
that case some of the members of the 
opposite party were witnesses for_ the 
prosecution. Since then, Lingaraj Das 
used to move on cycle with a Farea for 
his personal safety. In mouza Kurum 
Bankatara where the occurrence took 
place and to which place all the parties 
belong, Dutikeshwar Mahadeb of which 
one Lokanath Misra was the Managing 
trustee owns some lands and opposite 
party no. 2 Mahajan Naik was cultivating 
some of the lands of the deity as a bhag 
tenant. After Lokanath Misra, Durga 
Madhab Deo became the trustee of the 
temple and Lingaraj Das as an agent of 
Durga Madhab Deo was looking after 
the affairs of the deity. On the date 
preceding the occurrence, Lingaraj Das 
wanted to dislodge Mahajan Naik from 
the land which he was cultivating. On 
the date of occurrence when Lingaraj _Das 
was passing by the side of Mahajan’s 
house on a cycle, the latter questioned 
his as to why he was attempting to_ dis- 
possess him from the land. Lingaraj got 
down from his cycle and taking up the 
Tangia which he was holding wanted to 
assault Mahajan with it. Mahajan there- 
upon snatched away the Tangia from 
Lingaraj and assaulted him with it till 
Lingaraj fell down on the ground. None 
of the other members of the opposite 
party was present by the time of the said 
occurrence. The essence of the defence 
therefore, is that while Mahajan admitt- 
ed hawng caused some injuries oii Linga- 
raj but pleaded that he did so in exer- 
cise of his right of private defence, the 
other members of the opposite party denied 
having taken part in the occurrence. 

2. Lingaraj Das examined as P. W. 1 
stated that on the date of occurrence 
when he was coming down from Kabel- 
pur bridge on a cycle, opposite party 
Alekh Sahu suddenly came from the 
liouse of Mahajan and stood in front of 
his cycle and catching hold of the han- 
dle of his cycle asked him as to why he 


was creating trouble in the village. He 
therefore got down from the cycle. Im- 
mediately thereafter the other members 
of the opposite party who were various- 
ly armed with Katis and lathis gathered 
at the spot. Danei Sahu attempted to 
give a blow on his neck with a Kati. He 
tried to ward off the blow by his left 
hand and the Kati blow fell on his wrist. 
He then fell down. .Then Mahajan Naik 
attempted to give a blow with his Kati 
on his neck and he again warded it off with 
his left hand and received an injury on the 
left upper arm. He: then became uncon- 
scious and did not know who caused the 
several injuries on hjs person. The doctor 
examined as P. W. 2 Who had examined 
Lingaraj Das found as many as eleven 
injuries on the person of Lingaraj. These 
consisted of bleeding incised injuries on 
the left wrist, left humerus and the left 
rib,- lacerated injuries on the left elbow, 
left humerus, left tibia; and compound 
fractures of the left ulna, left tibia; and 
abrasions on the fore-head and right arm. 
Some of the injuries were grievous in 
nature while the rest were simple. Five 
ether witnesses were examined on the 
prosecution side to prove the occurrence 
besides the investigating officer. The 
defence examined one witness to support 
the stand taken by Mahajan Naik and he 
stated inter alia that excepting Mahajan 
Naik, the other members of the opposite 
party were not present at the occurrence. 

3. The learned Magistrate considered 
tile evidence on record, disbelieved the 
prosecution case regarding participation 
of the members of the opposite party 
excepting Mahajan Naik in the occurr- 
ence and acquitted them. He accepted 
the plea of Mahajan that he caused in- 
juries on Lingaraj Das in exercise of his 
right of private defence and also order- 
ed his acquittal. 

4. Two contentions were advanced by 
Mr. Kanungo appearing for the petitioner 
the first being that the prosecution case 
disclosed the commission of an offence 
under Section 307, I. P. C. and that as 
such the Magistrate had no jurisdiction 
to decide the case finally but that he 
should have committed the opposite par- 
ties to the Court of Session and second- 
ly that on the evidence placed before the 
Court, the acquittal of the opposite par- 
ties and at any rate that of Mahajan is 
unjustified and perverse. In the charge 
sheet that was laid by the Police before 
the Magistrate no mention was made that 
an offence under section 307 I. P. C. had 
been committed. No exception was taken 
from any quarter when after perusing 
the papers placed before the Court under 
section 173 Cr. P. C.. the learned Magis- 
trate framed the charges which did not 
include one under section 307, I. P C, 
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In order no; 23 dated 17-8-1966, the Magis- 
trate recorded that he had been approach- 
ed by the prosecution side. He therefore 
submitted the records before the S. D. M., 
Hayagarh stating that in the circum- 
stances he did not like to try the case. The 
S. D. M. sent back the records to him 
stating that he did not see any reason 
V7hy the learned Magistrate should , not 
proceed with the trial of the case and 
that if he felt that his judicial functions 
were in any way interfered with he could 
draw up appropriate proceedings against 
the persons concerned. It is thereafter 
that the Court Sub Inspector filed an ap- 
plication before the Magistrate for fram- 
ing an additional charge, under section 307 
I. P. C. which after due consideration was 
rejected by the learned Magistrate on the 
ground that the case diary did not dis- 
close any materials to warrant framing of 
such a charge. The contention of Mr. 
Kanungo is that two blows with the Kati 
v/ere aimed at the neck of Lingaraj Das 
which fortunately he warded off and that 
this shows that the intention of opposite 
parties was to kill him. But the further 
case of the prosecution is that after these 
two blows were given to Lingaraj he 
became unconscious and that thereafter 
the opposite party members dealt seve- 
ral other blows on the person of Lingaraj. 
If the intention of opposite parties was 
to kill him they could have easily done 
so after Lingaraj fell down unconscious. 
The fact that they did not do so shows 
that the intention of the assailant or 
assailants was not to cause his death. In 
the circumstances, the charges framed by 
the learned Magistrate were correct and 
he had jurisdiction to proceed with the 
case. 

5. So far as his second contention is 
concerned, it is true that it is open to 
the High Court in revision to set aside 
an order of acquittal even at the instance 
of private parties although the State 
might not have thought fit to appeal, but 
it is now well settled that this jurisdic- 
tion should be exercised by the High 
Court only in exceptional cases when 
there is some glaring defect in the pro- 
cedure or there is a manifest error on a 
point of law and consequently there has 
been a flagrant miscarriage of justice. No 
criteria has been laid down for determin- 
ing such exceptional cases wliich would 
cover all contingencies. But some cases 
of this kind which would justify the High 
Court in interfering vdth the finding of 
acquittal in revision have been indicated 
by their Lordships of the Supreme Court 
iti K. Chinnaswamy Reddy v. State of 
Andhra Pradesh. AIR 1962 SC 1788. The 
cases enumerated are (11 where the trial 
Court has no jurisdiction to try the cases 
but has still acquitted the accused, (2) 

1 where the trial court has wrongly shut 


out evidence which the prosecution wish- 
ed to produce, (3) where the court of ap- 
peal has wrongly held evidence which 
Was admitted by the trial cotut to be 
inadmissible, (4) where material evidence 
has been overlooked either by the trial 
Court or by the appeal court and (5) 
where the acquittal is based on a com- 
pounding of the offence which is invalid 
under the law. Here, the learned Magis- 
trate has duly considered the evidence 
let in on the prosecution side regarding 
the participation of the opposite parties 
in the occurrence and has given certain 
reasons in support of his finding that 
excepting opposite party Mahajan Naik, 
the others did not take any part in the 
occurrence. It may be possible for 
another Court to arrive at a con- 
trary conclusion on the basis of evi- 
dence on record but this by itself cannot be 
a reason to set aside the order of acquit- 
tal. Every aspect of the prosecution case 
has been considered by the learned Magis- 
trate and he has given reasons in support 
of his finding. The order of acquittal of 
the opposite parties except Mahajan can- 
not be interfered with. 

6. The case of Mahajan Naik however 
stands on a different footing. Mahajan 
has admitted having caused certain in- 
juries with his Kati on Lingaraj Das. But 
he pleaded that he did so in exercise of 
his right of private defence. If the esta- 
blishment of this plea involves the ap- 
preciation of evidence and circumstances 
and the learned Magistrate has apprecmt- 
ed them in a particular manner, the High 
Court in revision would not sulastitute its 
own appraisement of the situation and set 
aside the order of acquittal. But in this 
case I find that even if all that Mahajan 
has said in support of his defence 
is accepted in toto, his plea is not 
established. He stated that Lingaraj Das 
attempted to kill him with his Tangia 
and therefore he (Mahajan) snatched the 
Tangia from Lingaraj and then inflicted 
the injuries on the latter with the sharp 
edge of the Tangia and also with its 
handle. The right of private defence 
commences as soon as a reasonable ap- 
prehension of danger to the body arises 
from an attempt or threat to commit the 
offence although the offence might not 
have been committed, and it continues as 
long as such apprehension of danger to 
the body continues. So long as the Tan- 
gia was in the hands of Lingaraj and the 
latter attempted to kill him, Mahajan had 
every justification to apprehend danger 
to his body and consequently he woiild 
have been justified to inflict such injury 
on Lingaraj as he would have considered 
necessary to save himself. But once the 
Tangia was snatched away by Mahajan 
from Lingaraj, there could not have been 
any further apprehension in the mind of 
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Mahajan. In fact, Mahajan had not 
stated what further injury he apprehend- 
ed from Lingaraj. If there was evidence 
to show that after the Tangia was seized 
from Lingaraj the latter was attempting 
to catch hold of some other weapon, that 
could have been a sufficient justification 
for Mahajan to exercise his right of pri- 
vate defence. But that is not the case 
here. Whether a person claiming to 
exercise right of private defence had any 
reasonable apprehension of danger or not 
depends on the state of his miind at that 
time and it is for him to say what dan- 
ger he apprehended. Outsiders cannot 
divine what was passing in his mind. 
When Mahajan himself had not chosen 
to speak out what danger he had at that 
moment expected from Lingaraj who was 
completely disarmed by him, ' and when 
he did iiot say that at that moment there 
was any attempt on the part of Linga- 
raj either to snatch . back the Tangia from 
him or to secure any weapon from else- 
where, it is manifest that Mahajan has 
failed to establish that the right of pri- 
vate defence was available to him. The 
learned Magistrate has taken a wrong 
view of law while considering this aspect 
of the defence case. 

7. In the result, I would allow this 
application so far as it relates to opposite 
party No. 2 Mahajan Naik, set aside the 
order of acquittal passed against him and 
direct that the case be sent back to the 
learned Magistrate for disposal according 
to law. The order of acquittal in respect 
of the other opposite parties is maintain- 
ed. 

Order accordingly. 


AIR 1970 ORISSA 53 (V 57 C 24) 

S. K. RAY, J. 

Banwarilal Boid, Appellant v. P. Neela- 
kantham and others. Respondents. 

Second Appeal No. 36 of 1965, D/- 27- 
8-1969, against decision of Dist. J; Kora- 
put, D/. 19-10-1962. 

Limitation Act (1963). S. 5 — Suffi- 
cient cause — Appellant businessman 
returning from another place on last day 
of limitation — Lawyer out of town — 
Copies already given to the lawyer — 
Copies found out 5 days after search — 
Delay of 5 days for filing appeal — Held 
there was sufficient cause and delay could 
he condoned. AIR 1962 SC 361, Foil.; AIR 
1919 Pat 503, Diss. (Para 6) 

Cases Referred: Chronological Paras 

(1962) AIR 1962 SC 361 (V 49) = 

1962-2 SCR 762. Ram Lai v. 

Rewa Coalfields 5 


(1919) AIR 1919 Pat 503 (V 6)=. 

4 Pat LJ 381, Jahar Mai v. 

Pritchard 5 

Y. S. N. Murty, for Appellant; P. V. V. 
Rao, N. V. Ramdas and Mrs, A. K. Padhi, 
for Respondents. 

JUDGMENT: This is a second appeal 
preferred by the plaintiff from an order 
dated 19-10-62 of Sri C. Mohapatra, Dis- 
trict Judge, Koraput-Jeypore, passed in 
Title Appeal No. 6 of 1962. rejecting a 
petition under section 5 of the Limita- 
tion Act, filed by the plaintiff-appellant 
before him and thereby ultimately dis- 
missing the appeal as time-barred. 

2. The only question therefore that 
arises in this appeal is whether the Dis- 
trict Judge was justified in rejecting the 
appeal filed before him on ground of 
Imitation by dismissing this application 
for condonation of delay. 

3. It is not in dispute that the appeal 
filed before the District Judge was be- 
yond time by five days. The appellant 
filed an application under Section 5 of 
the Limitation Act for condoning the 
delay. This application was supported by 
an affidavit. The circumstances detailed 
therein as the cause for delay are that 
the appellant was a cloth merchant and 
had to go to Bombay in connection with 
his business. He returned to Jeypore on 
30th of January 1962, but found that his 
lawyer had left the town and gone to 
Cuttack in connection with some sales- 
tax matters. He also found that the 
clerk who was attached to the lawyer 
had left his service. He had already 
made arrangements for getting certified 
copies of the judgment and decree of the 
trial court in order to file the appeal and 
the copy had been obtained and was with 
the lawyer. But he could not get hold 
of the same as his lawyer and his clerk 
were both absent. He tried unsuccess- 
fully to trace them with the help of 
another lawyer, Sri Sahu, from the office 
of his lawyer who was at Cuttack. The 
copies were ultimately found out on the 
5th and the appeal was filed on the 6th. 
These averments stand unchallenged as 
no counter has been filed by the other 
side. 

4. The appellant in support of his al-. 
legations in the petition examined him-1 
self and his lawyer Sri V. Ramarao, P. 
W. 2. There is no counter-evidence in 
the case. 

5. The learned District Judge relying 
on a decision of the Patna High Court 
reported in AIR 1919 Pat. 503, Jahar Mai 
v. Pritchard, which seems to lay down 
that the parties should not be encouraged 
to defer till the very last moment the 
taking of steps in course of an action for 
which a limit of time is prescribed b.y 
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rules, and that no indulsence ought to 
be shown to a party who so puts off tak- 
ing action till the last day, if by happen- 
ing of some unexpected accident he ex- 
ceeds the time-limit. 

The Supreme Court has ruled to the 
contrary in a decision reported in AIR 
1962 SC 361, Ramlal v. Rewa Coalfields. 
They have said as follows. 

"The failure of appellant to account for 
his non-diligence during the whole of the 
period of limitation prescribed for the 
appeal does not disqualify him from pray- 
ing for the condonation of delay under 
Section 5. Where the appellant did not 
file the appeal till the last day of limita- 
tion and as he fell ill on the last day of 
limitation, he filed the appeal thereafter 
asking for the delay to be excused and 
it was held that his want of diligence 
till the last day of limitation would not 
disqualify him from applying for the 
excusing of delay.” 

6. In view of this decision of the 
Supreme Court the reiection of the peti- 
tion for condonation of delay under sec- 
tion 5 of the Limitation Act filed by the 
appellant was erroneous. The appellant 
has shown sufficient cause in his petition 
wliich has been proved through him and 
his la%vyer. In the circumstances this 
appeal is allowed and the case is remand- 
ed back to the District Judge to be dis- 
posed of on merits. 

The appellant, however, shall pay 
Rs. 150/- as costs to the respondents’ 
counsel Sri N. V. Ramdas within four 
weeks. 

Appeal allowed. 


AIR 1970 ORISSA 54 (V 57 C 25) 

G. K. MISRA AND S. ACHARYA, JJ. 

Darbari Kamar, Appellant v. State, 
Respondent. 

Criminal Appeal No. 227 of 1966, D/- 
28-11-1968, from order of S. J. Koraput, 
D/- 2-12-1966. 

(A) Evidence Act (1872), S. 8 HI. (i) — 

Accused absconding from village after 
commission of offence — Fact of abscond- 
ing is an incriminating circumstance and 
is relevant. (Para 5) 

(B) Criminal P. C. (1898). Ss. 164 and 
3G7 — Retracted confession of accused — 
Extent of corroboration required — Case 
of an accomplice is different — Variation 
between confessional statement and evi- 
dence in case — Variation held not mate- 
rial — (Evidence Act (1872) Ss. 24, 133, 
114, illus. (b)). 

Law is well settled that if the confes- 
sion is retracted, a conviction cannot be 
based thereon u nless it is corroborated. 

^ AM/EM/A317/69/TVN/D 


There is a distinction between the nature 
of corroboration required in the case of 
an accused and that of an accomplice. In 
the case of an accomplice the corrobora- 
tion must be in material particulars. In 
the case of corroboration of a retracted 
confession of an accused if the general 
trend of the prosecution evidence cor- 
roborates the essential part of the con- 
fessional statement, the confession can be 
accepted as true. It is not essential that 
each and every fact and circumstance in 
the confessional statement must be proved 
by independent evidence. In such a case 
the confession has no value, and in every 
case the court has to insist upon inde- 
pendent evidence on each and every 
point. (Para 6) 

In a case, the accused confessed before 
a Magistrate that the deceased and he 
were drunk; that they quarrelled on 
account of drinking; that the accused 
shot an arrow which struck the 
deceased on his chest as a result of which 
he died. The accused also stated where 
the incident took place and how he ab- 
sconded for fear. The confession was how- 
ever later on retracted. Evidence of one 
eye-witness to the incident was corrobo- 
rated by another witness whose deposi- 
tion was accepted as being true. Their 
evidence and that of the Doctor who 
examined the body of the deceased cor- 
roborated almost every part of the con- 
fessional statement, except that the quar- 
rel spoken of by the accused in liis con- 
fessional statement was not mentioned by 
the witnesses. But one of the mtnesses 
merely stated that the accused challeng- 
ed the deceased by saying that he would 
kill one of the four brothers including 
the deceased and the deceased replied that 
he was alone there and whom the ac- 
cused would shoot. 

Held, (1) that the confessional state- 
ment of the accused having been cor- 
roborated by the evidence in the case, 
it must be held to be true and a convic- 
tion could be based thereon. However, 
the conviction was based on the evidence 
in the case. 

(Para 6) 

and (2) that much importance should 
not be attached to the minor discrepancy, 
viz., the variance between the prosecu- 
tion evidence and the confessional state- 
ment regarding the quarrel between the 
deceased and the accused and that the 
confessional statement could not be held 
untrue on that account. AIR 1965 Orissa 
175, Foil. (Para 6) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Orissa 175 (V 52) = 

1965 (2) Cri LJ 520, State v. 

Ramchandra 6 

S. C. Adhikari, for Appellant; Standing 
Counsel, for Respondent. 
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Darbari Kamar v. State 

G, K. MISRA, J.: The appellant has 
been convicted under Section 302 I. P. C. 
and sentenced to imprisonment for life. 

2. There was some ill-feeling between 
the accused and the members of the fami- 
ly of the deceased. In the afternoon of 
1-12-63 the deceased was going to bring 
fuel from the forest. All of a sudden 
the accused came out of his house arm- 
ed with a bow and arrows and told the 
•deceased that he would kill him. He 
shot an arrow which pierced the left side 
of the chest of the deceased who died 
instantaneously. The accused absconded 
from the village and was arrested only on 
■26-9-65. The evidence of the prosecu- 
tion ■'.vitnesses was recorded under Sec- 
tion 512 Cr. P. C. in the absence of the 
accused. The defence is one of complete 
denial. The learned Sessions Judge held 
that the death was homicidal and that 
the accused killed the deceased. 

3. The findng that the death was 
'komicidal is fully supported by the evi- 
dence of the Doctor (P, W. 8). There was 
a punctured wound. The lower portion 
of the two ventricles of the heart were 
'Completely punctured. The injury was 
ante mortem. The Doctor opined that 
the deceased must have died within half 
an hour from the time of the infliction of 
•the injury. There can hardly be any dis- 
.■pute that the deceased died as a result 
•of the arrow shot. 

4. The conviction is based on the evi- 
dence of the eye-witness P. W. 14 corro- 
borated by that of P. "W. 4, who appear- 
ed on the scene immediately after the 
-occurrence. P. W. 14 is a sister-in-law 
•of the deceased. She narrated as to how 
•the accused came out of his house and 
■suddenly gave an arrow shot as a result 
-of which the deceased fell down. There- 
after the accused went away with his 
ibow and arrow inside the jungle. 

P. W. 4 has not seen the actual arrow 
■shot, but hearing the shout of P. W. 3 
■she came out, found the deceased lying 
dead with the arrow sticking to his chest, 
and the accused going away to the jun- 
-gle. These two witnesses are two rustic 
village folks and though there was some 
■quarrel between the accused and the 
■family members of the deceased, we find 
■no sufficient justification as to why these 
■two ladies would falsely implicate the 
•accused in such a ghastly crime. 

5. Soon after the occurrence the ac- 
-cused was untraced. He did not remain 
■in the ■village. He was arrested about 2 
years after on 26-9-65. P. Ws. 2. 4 and 
6 testify to the fact of his absence from 
the village. P. Ws. 12, 13 and 15 are the 
Investigating Officers. They depose that 

• they could not trace out the accused during 
, the period of these two years. This con- 
’Muct on the part of the accused in ab- 
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sconding from the ■village is admissible 
under Section 8 of the Evidence Act. 
Illustration (i) appended to the section 
runs thus; 

“A is accused of a crime. The facts 
that, after the commission of the alleged 
crime, he absconded, or was in possession 
of property or the proceeds of property 
acquired by the crime, or attempted to 
conceal things which were or might have 
been used in committing it, are relevant.” 
The fact of absconding therefore is an 
incriminating circumstance. In his state- 
ment under Section 342 Cr. P. C. the 
accused was put this question. He did 
not furnish any reasonable explanation, 
but merely denied the factum of his ab- 
sence from the ■village. 

6. The accused also made a confes- 
sion before the Magistrate, First Class 
(P. W. 7). The learned Sessions Judge 
held that the confession is voluntary and 
true. That the confession is voluntary 
is not disputed before us. It is however 
contended that the confession is not true. 
To appreciate this contention the con- 
fessional statement, which is a very short 
one, may be quoted: 

"Myself and Budu were both drunk. 
We started quarrelling on account of 
drinking. I shot an arrow. That struck 
on the chest of Budu. He fell do'wn there 
and died. This incident happened near 
the outer courtyard of the house of the 
deceased. After this incident I left the 
■village out of fear. I concealed myself 
in ■village Nuagad. When I appeared 
before the Thana, the Police arrested 
me.” 

This confession has been retracted. Law 
is well settled that if the confession is 
retracted, a con'viction cannot be based 
thereon unless it is corroborated. There 
is a distinction between the nature of 
corroboration required in the case of an 
accused and that of an accomplice. In the 
case of an accomplice the corroboration 
must be in material particulars. In the 
case of corroDoration of a retracted con- 
fession of an accused if the general trend 
of the prosecution e'vidence corroborates 
the essential part of the confessional 
statement, the confession can be accepted! 
as true. 

The aforesaid distinction however is 
academic in the peculiar facts and cir- 
cumstances of this case where almosi 
every part of the confessional statement 
is corroborated in material particulars bj 
the prosecution evidence. 

It has been established from the evi- 
dence of the Doctor and the eye-v/itness 
that the deceased died as a result of ah 
arrow shot on his chest. This is exactly 
the confessional statement. The evidence 
of the eye-witness establishes that the 
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deceased had an instantaneous death on 
the very spot near the house of the deceas- 
ed. ,That is also the confessional statement. 
There is evidence that after the incident 
the accused left the village and abscond- 
ed. That is proved by the evidence of 
P. Ws. 2, 4, 6, 12. 13 and 15. He was 
arrested two years after. 

The confessional statement begins by 
saying, that both the accused and the 
deceased were drunk and they started 
quarrelling between them. There is no 
prosecution evidence that both of them 
were not drunk. On tliis point therefore 
there is no contradiction. There need not 
be any positive evidence on the point also 
to accept the confessional statement as 
it is not essential that each and every fact 
and circumstance in the confessional 
statement must be proved by independent 
evidence. In such a case the confession 
has no value, and in every case the court 
has to insist upon independent evidence 
on each and every point. 

■ With regard to the fact that there was 
a quarrel between the accused and the 
deceased, P. W. 14 states that there was 
no quarrel between the two. She how- 
ever deposed that the accused challeng- 
ed the deceased by saying that he would 
kill one of the four brothers including the 
deceased, and the deceased gave a reply 
that he was alone there and whom the 
accused would shoot. If this is construed 
to be a quarrel, then there is no con- 
tradiction. Assuming that this does not 
evidence any quarrel, the question is 
whether on accmjn*- of this contradiction 
the confessional statement would be 
declared to be untrue. 

The identical question came up for con- 
sideration before a Bench of this Court 
in AIR 1965 ,Orissa 175 State v. Ramchan- 
dra. Their Lordships observed thus: 

"As to the statement when Ramchandra 
hid the guii in the bush near the school 
and subsequently removed it to the place 
where it was found, • there is some dis- 
crepancy between the prosecution evi- 
dence and the confessional statement. 
This is not. however, very significant. 
The recording of the confessional state- 
ment is not conducted like deposition of 
witness in court. The accused goes on 
maldng statement in his own way. It is 
not subjected to , cross-examination or cla- 
rification by re-examination and the ac- 
cused cannot be directed to follow the 
chronology, exactly in . the manner it 
happened. If the contradiction goes to the 
root of the matter on a material link of 
the case, • it may be vital. A part of the 
confessional statement might, however, bp 
rejected and other part accepted if the 
part to be rejected is proved to 
be false by other prosecution evi- 
'^■'dence. No hard and fast rule can be laid 
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down. The ultimate conclusion will 
pend upon the facts and circumstances df 
each case. The discrepancy leading to the 
timings is not, however, very mateiiaL^’ 
The question for consideration in this 
case is that even assuming that the pro- 
secution evidence is at variance to the 
confessional statement as to whether 
there was a quarrel between the accused 
and the deceased, it does not constitute 
such a vital link in the prosecution story 
as to hold that the confessional state- 
ment is untrue. In all essential particu- 
lars the confessional statement is fuHy 
corroborated and not merely in material 
particulars. In the facts and circums- 
tances of this case we do not attach much 
importance to this, discrepancy and we 
hold that the confessional statement Is 
true. 

As has already been stated, the con- 
viction can be sustained on the evidence 
of the eye-witness P. W. 14 corroborated 
by that of P. W. 4 and the fact of ab- 
sconding of the accused for about 2 years 
from the village. It is not necessary to 
take in aid the confessional staternent to 
sustain the conviction. The conviction can 
also be based on the confessional state- 
ment as it stands corroborated in the 
manner already discussed. 

7. The appeal has no merit and is ac-^ 
cordingly dismissed. 

8. ACHAEYA, J.: I agree: 

Appeal dismissed. 


AIR 1970 ORISSA 56 (V 57 C 2S) 

G. K. MISRA. C. J. 

AND R. N. MISRA, J. 

Banchchanidhi Patnaih, Petitioner w. 
State of Orissa and others. Opposite Par- 
ties. 

O.' J. C. No. 217 of 1966, D/- 25-7-196^. 

Constitution of India, Art. 311 (2} — • 
Reasonable opportunity — What is — No 
date fixed calling upon delinquent to 
cross examine witnesses — No enquiry 
after denial of charges — Order of dis- 
missal cannot stand. 

It is well settled that after the charges 
are framed, the delinquent should bs 
given a reasonable opportunity to file an 
explanation and thereafter the appoint- 
ing authority should fix a date for en- 
quiry wherein %vitnesses would bs exa- 
mined, to be cross-examined by the delin- 
quent, and the delinquent would bo 
given a further opportunity of giving 
evidence in his own defence. It is only 
after these opportunities are given that Oie 
delinquent can be dismissed from service 
if he is found to be guilty. Where no 
date was fixed calling upon the delin- 
quent to cross-examine the witnesses and 
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to make comments upon the documents 
presented on behalf of the appointing au- 
thority, and there was no enquiry after 
the denial of the charges, it could not 
be said that the delinquent did not avail 
of the opportunity though given. Under 
the circumstances, the order of dismissal 
could not stand. AIR 1958 SC 300 and 
AIR 1970 Orissa 1, Ref. (Paras 4, 5) 
Cases Referred: Chronological Paras 
(1970) AIR 1970 Orissa 1 (V 57) = 

OJC No. 327 of 1965 D/. 9-7-1965. 

Puran Chandra Das v. Chairman, 

State Transport Authority 4 

(1958) AIR 1958 SC 300 (V 45)= . 

1958 SCR 1080, Khemchand v. 

Union of India 4 

L. Rath and B. B. Rath, for Petitioner; 
Adyocate General, for Opposite Parties. 

. G, K. MISRA, C. J.: The petitioner was 
served with the following charges: 

"Charge No. 1. You have disobeyed the 
Government order of transfer, transferr- 
ing you to Dhenkanal Power House in 
office order No. 4795 dated 16-9-50 of the 
Executive Engineer, General Electrical 
Division, Cuttack, and tried to avoid the 
transfer by false pretensions. 

Charge No. 2. You have not vacated 
the Government quarters even after 
receiving your above-mentioned transfer 
order. Several wild efforts of Govern- 
ment proved futile because of your ada- 
mant nature, which proves your disobe- 
dience and insubordination. Your claim 
that the house has been donated to you 
by the Ex-Ruler of Nayagarh is definite- 
ly not correct. The land on which the 
house stands belongs to the Government. 
So, the house cannot belong to you. The 
house was only allotted to you as Engine 
Driver of the Power House for occupa- 
tion. 

Charge No. 3. You have remained absent 
from duty wilfully for more than a year 
after the above transfer and always tried 
to malinger on false pretence and base- 
less grounds. 

Charge No. 4. You have approached the 
higher authorities of the State without 
the permission of the superiors through 
the proper channel. 

Charge No. 5. Your behaviour while you 
were called upon to explain your grie- 
vances by the Chief Engineer, Electricity 
and the Superintending Engineer, Electri- 
cal Circle, Cuttack, was not proper and 
your attitude towards the officers was 
repulsive.” 

2. In his explanation, the petitioner 
, denied the charges and clearly asserted 
that he was not guilty of any of the 
charges. Prior to that he had asked for 
the documents on which some of the 
charges were based. Though he was 
given an opportunity to examine the 
documents, he did not avail of it. The 
fact, however, remains that he did not 
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admit his guilt. After receipt of the ex- 
planation, the Superintending Engineer 
who is the appointing authority of the 
petitioner passed the following order: 

"After carefully, going through the ex- 
planation submitted by Sri Banchchanidhi' 
Patnaik, Engine Driver (imder suspen- 
sion). submitted by him on 10-4-57, and 
17-6-57 the undersigned is satisfied that 
his explanations are vague and do not 
substantially defend against , the charges. 
The charges framed against him in this 
office No. 38/Con. dated 22-2-57 have, 
therefore, been established and Sri Ban- 
chchanidhi Patnaik is hereby ordered to- 
be dismissed from his service from the- 
date of receipt of this order by him.” 
This order of dismissal is - challenged by 
the petitioner as being contrary to the- 
provisions of Article 311 (2) of the Consti- 
tution. 

3. Mr. .Rath contends that the peti- 
tioner should not have .been dismissed- 
except after an enquiry. Article 311 (2) 
makes the position very clear. It says; 

"No such person, as aforesaid, shall -be 
dismissed or removed or reduced in rank, 
except after an enquiry in which he has 
been informed of the charges against him. 
and given a reasonable opportunity of 
being heard in respect of those charges.” 

4. It is now settled by a series of 
decisions of the Supreme Court com- 
mencing with AIR 1958 SC 300, Khem 
Chand v. Union of India, that after 
the charges are framed, the delin- 
quent should be given a reasonable 
opportunity to file an explanation and ' 
thereafter the appointing authority should 
fix a date for enquiry wherein witnesses 
would be examined, to be cross-examined 
by the delinquent, and the delinquent 
would be gven a further opportunity of 
giving evidence in his own defence. It is ' 
only after these opportunities are given 
that the delinquent can be dismissed from 
service if he is fotmd to be guilty. In this 
connection we may refer to our decision, 
in O. J. C. No. 327 of 1965, D/- 9-7-1969, 
(reported in AIR 1970 Orissa 1), wherein 
the procedure to be followed has been 
given in detail. Admittedly, in the pre- 
sent case there was no enquiry after the 
denial of the charges. The appointing 
authority says that though opportunity 
was given to the delinquent he did not 
defend himself. In fact, no opportunity 
was given. A date should have been fix- 
ed calling upon the petitioner to cross- 
examine the witnesses and to make com- 
ments upon the documents presented on 
behalf of the appointing authority. No 
such date was fixed and it cannot there- 
fore be said that the delinquent did not 
avail of the opportunity though given. 

5. On the aforesaid analysis, the im-1 
pugned order of dismissal cannot stand.! 
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'We accordingly issue a writ of certiorari 
•directing the opposite parties to treat the 
petitioner as continuing in service. It is 
to be noted that the petitioner has super- 
-annuated long since. Our order saying 
that the petitioner shall be deemed to 
continue in service would not affect his 
; superannuation having taken perfect 
(effect?) in law. 

The writ application is accordingly al- 
lowed but there will be no order as to 
-costs. 

6. R. N. MISRA, J.: I agree. 

Writ application allowed. 


AIR 1970 ORISSA 58 (V 57 C 27) 

G. K. MISRA. C. J. 

AND R. N. MISRA, J. 

M/s, Mimilal Ramdayal, Petitioner v. 
Income Tax Officer, Baripada and others, 
‘Opposite Parties. 

Original Jurisdiction Case No. 999 of 
1968, D/- 12-8-1969. 

Income Tax Act (1961), Ss. 147 and 
148 — Duty of assesses questioning juris- 
‘diction of 1. T. Officer — Conditions pre- 
cedent — Duty to disclose primary facts, 
•extent of — Consequences of failure — 
Reasons to issue notice need not be dis- 
-closed. 

_ The followmg propositions have been 
firmly established and are no longer in 
doubt. 

(i) It is the duty of the assesses who 
wants the Court to hold that jurisdiction 
•of the Income Tax Officer to issue notice 
under S. 148, was lacking, to establish 
that the Income-tax officer had no 
■material before him for believing that 
"there had been non-disclosure. 

(ii) Before issue of notice under S. 148, 
two conditions precedent are to be ful- 
filled; 

(a) The Income Tax Officer must have 
reason to believe that the income, profits 
•or gains chargeable to income tax have 
been under-assessed; (b) He must also 
have reason to believe that such under- 
assessment occurred by reason of omission 
or failure on the part of an assessee to 
•disclose fully and truly all material facts 
necessary for his assessment for that 
year. 

(iii) Material facts means primary facts. 
The duty of disclosing all primary facts 
relevant to the decision of the question 
'befcT-'e the assessing authority lies on the 
-assessee. This., duty, however, does not 
-extend beyond such disclosure. Once all 
the primary facts are before the assessing 
■authority, whether on disclosure by the 
•assessee himself, or on scrutiny by the 
-assessing authority, the assessee has no 
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duty to disclose further facts. The rest 
is a question of inferences to be reason- 
ably drawn from the primary facts. The 
inferences are to be drawn by the Income 
Tax Officer and for that no duty is cast 
On the assessee to render assistance as 
to in what manner the inferences are to 
be drawn. 

(iv) The Explanation to the Section 147 
makes it abundantly clear that the duty 
of the assessee to disclose primary facts ' 
does not end merely with the produc- 
tion of accounts books and documents. 
The assessee should specifically bring to 
the notice of the Income Tax Officer the 
Particular entries and items which are 
Primary facts having bearing on the 
question in issue. 

(v) If the assessee fails to bring to the 
notice of the Income Tax Officer the pri- 
mary facts, as revealed from the accoimt 
books, his defence that the Income Tax 
Officer ■with due diligence might have 
discovered the primary facts, is not ac- 
ceptable. 

(vi) Whether the Income Tax Officer 
had sufficient grounds for entertaining a 
reason to believe is not justiciable. The 
assessee can, however, contend that the 
Income Tax Officer did not hold the 
belief at all. The belief must be held 
in good faith and it cannot be a mere 
pretence. In other words, it is open to 
the Court to examine the question whe- > 
ther the reasons for the belief have a 
rational nexus to the formation of the 
belief and are not irrelevant or extrane- 
ous to the purpose of the section. 

(■vdi) Before issue of notice under Sec- 
tion 148 the reasons are not to be dis- 
closed by the Income Tax Officer. The 
earlier stages of the proceeding for record- 
ing the reasons by the Income Tax Offi- 
cer and for obtaining the sanction of the 
Commissioner are administrative in cha- 
racter and are not quasi judicial. The 
reason why, a proceeding is initiated by 
issuing a notice under Section 148 of the 
Act need not be communicated to the 
assessee. AIR 1967 SC 523 & AIR 1967 
SC 587, Rel. on. (Para 5) 

Held on facts that conditions necessary 
were fulfilled before notice under S. 148 
was issued and -wnth jurisdiction. 

(Paras 9, 10 and ,11) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 523 (V 54) = 

1967-1 SCR 590, S. Narayanappa 
V. Income Tax Commr. 5 

(1967) AIR 1967 SC 587 (V 54) = 

1967-1 SCR 984, Kantamani & 

Sons V. Income Tax Officer, 
Rajahmundry 5 

(1961) AIR 1961 SC 372 (V 48) = 

1961-2 SCR 241, Calcutta Dis- 
count Co. Ltd. V. Income Tax 
Officer 5 
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Munilal v, 1. T. Officer 

D. p. Dal, S. Patnaik and K. K. Pat- 
inaik, for Petitioner; D. Mohanty, Stand- 
ing Counsel, for Opposite Parties. 

G. K. RIISRA. C. J.; Messrs. Munilal 
Ramdayal is a firm registered under the 
Indian Partnership and Indian Income- 
Tax Act. It carries on business of grain 
procurement, rice milling, distillation of 
■country liquor, sale of excise drugs, gro- 
« cery articles and forest products, and 
contract business. Ramdayal Shah, Joge- 
shwar Shah and Raghunandan Shah 
are the three partners of this firm 
each having one-third share. For 
the assessment year 1952-53 fthe 
relevant accounting year ending with 31- 
3-52) the firm was assessed on a total 
income of Rs. 1 lakh and odd, though the 
petitioner submitted a return showing a 
total income of Rs. 33,000/- and odd. It 
is unnecessary to give further details. In 
appeal before the Appellate Assistant 
Commissioner and the Income Tax Tri- 
bunal the original assessment was reduc- 
ed. 

On 26-7-68 the IncomeTax Officer, Bari- 
pada, issued a notice imder Section 148 
of the Indian Income Tax Act, 1961, 
(hereinafter referred to as the Act) which 
may be quoted: 

"Whereas I have reason to believe that 
your income in respect of which you are 
chargeable to tax for the assessment 
. year 1952-53 has escaped assessment with- 
*'in the meaning of Section 147 of the In- 
come Tax Act, 1961, 

I therefore propose to reassess the in- 
come for the said assessment year, and 
I hereby require you to deliver to me 
within 30 days from the date of service 
of this notice, a return in the prescribed 
form of your income assessable for the 
said assessment year. 

This notice is being issued after obtain- 
ing the necessary satisfaction of the Cen- 
tral Board of Revenue”. 

On 26-8-68, the petitioner sent a reply 
asserting that there was no justification 
for reopening the assessment and that the 
conditions precedent for assumption of 
jurisdiction by the Income Tax Officer, 
Tinder section 147 were not present in the 
case. This writ application has been fil- 
ed under Articles 226 and 227 of the Con- 
stitution challenging the jurisdiction of 
the Income-Tax Officer in issuing the 
impugned notice. 

2. The facts relevant for the apprecia- 
tion of the points in issue may be stated 
shortly. On 22-12-39 there was a partner-^ 
ship between Sri Ram Chandra Bhanj 
Deo and Ramdayal Shah whereby a rice 
mill knoum as "Prabir Chandra Rice 
Iviill” was started at Jugiupara. The 
share of Sriram Chandra Bhanja Deo was 
10 annas and that of Ramdayal Shah 6 
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annas. Prabir Chandra Rice Mills was 
being regularly assessed under the Income 
Tax Act. On 25-8-1950, the share of 
Prafulla Chandra Bhanja Deo successor of 
Sriram Chandra Bhanja Deo which was 
fixed at 8 annas was piuchased along 
with the entire book debts, plant machi- 
nery and land by Ramdayal Shah for 
Rs. 50051/- being the value of the stock 
in trade and for another Rs. 50,000/- 
towards outstanding dues of the mill. 
"Prabir Chandra Rice Mill” was re-nam- 
ed as "Munilal Rice Mill”. It is to be 
noted that the petitioner had 6 annas 
interest in the Prabir Chandra Rice Mill 
before the purchase in the name of Ram- 
dayal Shah. On 23-12-52, the assessment 
of the petitioner firm was completed 
under section 23 (3) of the Income Tax 
Act, 1922 (hereinafter to be referred to as 
the old Act). The case of the petitioner 
is that at the time of the assessment in 
1952, Sri K. C. Mohanty the Accountant 
of the petitioner, appeared before the 
Income Tax Officer Sri A. K. Jana who 
enquired into the nature and source of 
the purchase of the mill and its good 
debts. Sri K. C. Mohanty explained at 
that time that the head office accoimt 
was credited with the amount realised out 
of the book debts of Prabir Chandra Rice 
Mill and that the accounts of the parties 
were debited and closed. Accordingly, in 
the balance-sheet for the year 1950-51 
closing on 29-10-51, Sri A. K. Jana made 
the following endorsement: 

"Running account of the mill with main 
Baripada account. The two banking ac- 
counts won’t tally because the accounting 
year differs. A few items compared and 
tallied”. 

The petitioner thus asserts that it had 
fully and truly disclosed aU material 
facts necessary for assessment for the 
year 1952-53 and that the income charge- 
able to tax has not escaped assessment for 
that year and that the present 
Income Tax Officer Sri S. D. Sahay could 
have no reason to believe that the peti- 
tioner did not make a full and true dis- 
closure of all material facts before the 
then Income-tax Officer, Sri A. K. Jena, 

3. On behalf of the opposite parties 
an affidavit was initially filed by Sr. S. D. 
Sahay the Income Tax Officer who issu- 
ed the notice under Section 148 of the 
Act. In Paragraphs 15 to 17 of the affi- 
davit the facts on the basis of which he 
had reason to believe that the petitioner 
did not disclose all material facts fuUy 
and trully have been averred. The sum 
and substance of these averments may be 
indicated in brief. 

In course of examination of accounts 
for the assessment year 1963-64 the 
following entries in the account book of 
the branch business of Munilal Rice Mill 
were noticed. 
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CREDIT 

Munilal Eamdayal 

JBaripada ... Es. 144, 813-32 


While an amount of Rs. 1,44,813.32 P. 
was credited in the branch books in the 
name of the head office, there was no 
corresponding debit entry in the books 
of account of the head office. In 
other words, no cash amount passed 
out of the head office account 
corresponding to the credit in the 
account of the branch books. At the 
time of assessment for 1952-53, this fact 
escaped notice as the balance-sheet of the 
rice mill (branch) closed on DiwaE day 
while that of the head office closed at 
the end of the financial year, that is, 31st 
March. The balance on these different 
dates naturally would not tally. This fact 
of difference in the two accounts was not 
noticed by the Income-Tax Officer in 
1952 and was not apparent imtil exami- 
nation of the accounts for the assessment 
year 1963-64. On 30-9-62 Eamdayal Shah, 
one of the partners, died. At that time 
the balance sheets of the accounts of the 
head office and branch were prepared. 
Those two accounts were tallied and the 
discrepancies came to light. Necessary 
entries were made in the accounts on 30- 
9-62 to reconcile the discrepancy. 

In the counter-affidavit the Income Tax 
Officer thus asserts that though admitted- 
ly paddy worth Rs. 1,44,813 had been pur- 
chased, the accounts relevant to the year 
1952-53 did not indicate that the amount 
had been advanced by the firm Prabir 
Chandra Rice Mill prior to its purchase. 
On an examination of the accounts Sri 
Sahay had reason to believe that the 
paddy purchases were made with cash 
outside the books of account, out of the 
secreted profits from undisclosed sources 
of income and this amount was introduc- 
ed in the books of account for 1963-64 
to cover up the concealment. Thus, in 
1952-53 the assessee failed to disclose ful- 
ly and truly this material fact which 
resulted in under-assessment. 

4. It will be profitable at this stage 
to examine the law on the point. Sec- 
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■ DEBIT. ^ 

1. Achutananda , 

Behera 21,790-25 

■ 2, Upendranath Gire ■ 57,778.17 

8. Udala Depot 18,703-59 

4. Jaida Depot (Sheosai 

Genesh Lall) 2,743.32 

' 5. Eanchandra Kahinath 1,276-56 

• 6. Upendranath Sahu 10,475-38 

7. Lalmohan Mahan ty 1,405-81 

8. Dukura Hammar 3,708-12 

9. Badampur Hammar 7,987-£0 

10. Gordhanbhai Ahaabalal 11,382.67 

11. Cultivation A/co. 7,566-95 


1,44,813.82 

tion 147 of the Act, so far as is relevant, 
runs thus: - 

"147 Income escaping assessment. If 

(a) the Income-tax Officer has reason 
to believe that, by reason of the omis- 
sion or failure on the part of an assessee 
to make a return under section 139 for 
any assessment year to the Income-tax 
Officer or to disclose fully and truly all 
material facts necessary for his assess- 
ment for that year, income chargeable to 
tax has escaped assessment for that year, 

he may, subject to the provisions of Sec- 
tions 148 to 153, assess or re-assess such 
income or re-compiite the loss or the. 
depreciation allovvance, as the case may 
be, for the assessment year concerned. 

Explanation 2. — Production before the 
Income-tax Officer of ' account-books or 
other evidence' from which material evi- 
dence could with due diligence have been 
discovered by the Income-tax Officer will 
not necessarily amount to disclosure 
•within the meaning of this section”. 

5. The corresponding Section 34 of the 
old A.ct came up for consideration in a 
series of cases before the Supreme Court. 
The follo-wing propositions have been 
firmly established and are no longer in 
doubt. 

(i) It is the duty of the assessee who 
wants the Court to hold that jurisdiction 
was lacking, to establish that the Inconae- 
tax Officer had no material before him 
for believing that there had been such 
non-disclosure. 

(ii) Before issue of notice, two condi-l 
tions precedent are to be fulfilled: 

(a) The Income Tax Officer must have 
reason to believe that the income, profits > 
or gains chargeable to income tax have ^ 
been under-assessed; 

(b) He must also have reason to believe 
that such under-assessment occurred by 
reason of omission or failure on the part 
of an assessee to disclose fully and truly 
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tail material, facts necessary for his assess- 
jment for that year. 

(iii) Material facts means .piimary 
facts. The duty of disclosing all primary 
facts relevant to the decision of the ques- 
tion before the assessing authority lies on 
the assessee. This duty, however, does 
not extend beyond sucbi disclosure. Once 
all the primary facts are before the 
assessing authority, whether on dis- 
closure by the assessee himself, _ or on 
scrutiny by the assessing authority, the 
assessee has no duty to disclose further 
facts. The rest is a question of inferences 
to be reasonably drawn from the primary 
facts. The inferences are to be drawn by 
the Income Tax Officer and for that no 
duty is cast on the assessee to render assis- 
tance as to in what manner the in- 
ferences are to be drawn. 

(iv) The Explanation to the Section 
makes it abundantly clear that the duty 
of the assessee to disclose primary facts 
does not end merely with the production 
of Account books and documents. The 

; assessee should not merely produce the 
account books but should specifically 
bring to the notice of the Income Tax 
Officer the particular entries and items 
which are primary facts having bearing 
on the question in issue. 

(v) If the assessee fails to bring to the 
notice of the Income Tax Officer the pri- 
mary facts, as revealed from the account 
books, his defence that the Income Tax 
Officer with due diligence might have dis- 
covered the primary facts, is not accept- 
•able. 

(vi) Whether the Income Tax Officer 
had sufficient grounds for entertaining a 
reason to believe is not justiciable. The 
assessee can, however, contend that the 
Income Tax Officer did not hold the 
belief at all. The belief must be 
!held in good faith and it cannot be a 
mere pretence. In other words, it is 
open to the Court to examine the ques- 
tion whether the reasons for the belief 
have a rational nexus to the formation 
of the belief and are not irrelevent or 
extraneous to the purpose of the section. 

(vii) Before issue of notice the reasons 
are not to be disclosed by the Income Tax 
Officer. The earlier stages of the pro- 
ceeding for recording the reasons by the 
Income Tax Officer and for obtaining the 

. sanction of the Commissioner are adminis- 
trative in character and are not quasi 
judicial. The reason why a proceeding is 
initiated by issuing a notice under Sec- 
tion 148 of the Act need not be communi- 
cated to the assessee. 

(See AIR 1961 SC 372 Calcutta Dis- 
count Co. Ltd. V. Income Tax Officer; 
AIR 1967 SC 523, S. Narayanappa v. In- 
come Tax Commissioner; and AIR 1967 
SC 587 Kantamani and Sons v. Income 
Tax Officer Rajahmundry). 
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6. The sole question for consideration 
is whether the case of the Department 
that an amount of , Rs. 1,44,813.32 which 
was credited in the branch office books 
of Munilal Ramdayal in the name of the 
head office, was kept concealed before the 
Income Tax Officer at the time when the 
original assessment for the year 1952-53 
was made. It has already been stated 
that two conditions precedent are to be 
fulfilled before assumption of jurisdiction 
imder section 148 of the Act. Dr. Pal 
does not question the first condition, 
namely that the Income Tax Officer had 
reason to believe that the income 
chargeable to income tax had been under- 
assessed. This aspect need not, therefore 
be discussed. 

7. The real question for examination 
is whether the Income Tax Officer had 
reason to believe that such under-assess- 
ment occurred by reason of omission or 
failure on the part of the petitioner to 
disclose fully and truly all material facts 
necessary for its assessment for the year 
1952-53. ■ 

8. On behalf of the petitioner, reli- 
ance is placed on the following pieces of 
materials in support of the contention that 
all primary facts in respect of the impu- 
gned item had been brought to the notice 
of the then Income Tax Officer, Sri A. K. 
Jena. 

(i) The supplementary affidavit filed by 
Sri K. C. Mohanty who appeared before 
the Income Tax Officer on behalf of the 
petitioner avers that he showed complete 
extracts from the books of account and 
specifically brought this particular item 
to the notice of the Income Tax Officer. 

(ii) On examination of the books of ac- 
count, along with the balance-sheet and 
profit and loss account produced before 
him, Sri A. K. Jena was satisfied regard- 
ing this item and made the following 
entry; 

"Running account of the mill with 
main Baripada account; the two banking 
accounts won’t tally, because the account- 
ing years differ. A few items compared 
and they tally’’. 

(iii) In paragraph 16 of the first affi- 
davit filed by Sri Sahay there is a state- 
ment that 

"The party’s accounts were debited on 
29-10-51 giving corresponding credit in 
the head office account” 

(iv) In the balance-sheet, for the year 
1951-52, Munilal Rice Mill is credited 
with the sum of Rs. 1,62,112 and in the 
balance-sheet for the year 1950-51 item 37 
Munilal Ramdayal is credited with the 
sum of Rs. 77,015/-. 

(v) Sri A. K. Jena in his affidavit 
states that he does not remember as to 
who appeared before him at the time of 
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the original assessment and whatever 
statement he made was true to his know- 
ledge based on official records. His affi- 
davit does not thus challenge the truth 
of the affidavit made by Sri K. C. Mohan- 
ty who swears that thie facts are true to 
his knowledge. 

9. In our view, none of the aforesaid 
features, either individually or (collec- 
tively?) establish that the present Income 
Tax Officer who issued the notice imder 
section 148 had no reason to believe that 
such under-assessment occurred by rea- 
son of omission or failure on the part of 
the petitioner to disclose fully and truly 
all material facts necessary for its assess- 
ment for 1952-53. 

It has already been stated that mere 
production of the books of account, ba- 
lance-sheet and profit and loss account 
would not be enough. It is the duty of 
the assessee to specifically bring to the 
notice of the assessing officer all primary 
facts relating to the im.pugned item. In 
this regard due weight must be given to 
the intrinsic evidence in the case based 
on records. There is absolutely no intrin- 
sic evidence to show that the impugn- 
ed primary fact was brought to the notice 
of Sri A. K. Jena either suo motu or at 
the instance of the petitioner. The item 
relates to a heavy amount of about 1.1/2 
lakhs of rupees. If the attention of the 
Income Tax Officer had been rivetted on 
this transaction, surely the same must 
have been embodied in the original assess- 
ment order; and some discussion, how- 
ever perfunctory, must have been made 
in the assessment order relating to this 
impugned item. That is the strongest 
circumstance against the petitioner’s case 
that Sri K. C. Mohanty specifically brought 
it to the notice of Sri A. K. Jana. 

10. The endorsement of Sri A. K. Jana 
in relevant account book to the effect: 

"Running account of the mill with the 
main Baripada account. The two bank- 
ing accounts won’t tally because the two 
accounting years differ. A few items 
compared and they tally” 
also leads us nowhere. It is too vague 
and does not indicate what items were 
compared and tallied. If this endorse- 
ment would have made some reference 
to the impugned item, then alone it could 
serve as a piece of intrinsic evidence. In 
the absence of any reference to the 
impugned item, the endorsement does 
not advance the petitioner’s case. The 
fact that the Income-Tax Officer examin- 
ed the books would not be enough; in 
order that the condition precedent must 
be fulfilled, it must be established that 
the impugned primary fact was specifi- 
cally brought to his notice either at the 
instance of the assessee or other\vise. The 
endorsement furnishes no clue as apiece 
of intrinsic evidence. 


11 . _ The entries in the balance-sheet 
showing that Munilal Rice Mill was cre- 
dited -with the sum of Rs. 1,62,112/- for 
the year 1951-52 and with the sum of 
Rs. 77,015/- for the year 1950-51 also- 
throw no light as to whether the atten- 
tion of Mr. A. K. Jana had been focuss- 
ed on the impugned item. Merely 
because these two items, containing- 
heavy amounts, were shown in the ba- 
lance-sheets, no reasonable inference can- 
be drawn that the impugned entry 
was explained away \vith reference- 
to these two entries in the balance- 
sheets. The bearing which these two- 
entries have ' on the impugned entry has- 
not even been satisfactorily explained to 
us. 

12. The contention that the affidavit 
of Sri A. K. Jana, stating that he did 
not remember anything except the mate- 
rial based on official records, cannot 
whittle down the effect of the affidavit, 
of Sri K. C. Mohanty, has not much 
force. Sri A. K. Jana passed the assess- 
ment order in 1952. His affidavit has- 
been filed in 1969. It will be difficult 
to expect him to make any statement 
directly from his knowledge after the 
lapse of 17 years. Sri K. C. Mohanty’s- 
affidavit that the impugned item was 
brought to the notice of Mr. Jana is a- 
self-serving statement; unless it is cor- 
roborated by intrinsic or extrinsic evi- 
dence, it cannot be accepted merely 
because Sri Jana does not remember what 
happened 17 years ago. In course of dis- 
charge of his duties, Sri Jana had to pass 
orders of assessment in innumerable 
cases. In the absence of intrinsic e-vi- 
dence and corroborating materials we can- 
not place any reliance on the affidavit of 
Sri K. C. Mohanty that the impugned-' 
item was brought to the notice of Sri. 
A. K. Jana. 

23. Reliance is placed on the state- 
ment of Sri Sahay in paragraph 16 of 
his affidavit to the effect that 

"The party's accounts were debited on 
29-10-51 giving corresponding credit iU' 
the head office account.” 

But this does not in any way support the- 
case of the petitioner that in the branch 
office account the impugned amount was-: 
noted for the year 1951 and a correspond- 
ing credit was given in the head office - 
account. - There was in fact no corres- 
ponding entry in the Head Office account. 
This is exactly what is stated by Mr. 
Sahay and it is for this reason that the- ^ 
amount escaped the notice of Sri A. K- ] 
Jana in 1952. 

14. On a scrutiny of the aforesaid: 
features, we are unable to accept the- 
contention urged on behalf of the peti- 
tioner that there was a full and true dis-- 
closure of all the primary facts. 
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The Income Tax Officer was, therefore, 
justified in issuing notice imder section 
148 of the Act. He had reason to believe 
that paddy was purchased to the tune of 
Rs. 1,41,813.32 P on payment of cash from 
secreted income and not by adjustment 
of advances made by Prabir Chandra Rice 
Mill and that all material facts had not 
been fully and truly disclosed by the 
' ,.assessee to Sri A. K. Jena. 

15. On the aforesaid analysis, we are 
clearly of opinion that both the condi- 
tions precedent are fulfilled in this case 
and the notice under section 148 of the 
Act is not v.dthout jurisdiction. 

In the result, the writ application fails 
and is dismissed with costs. Hearing fee 
of Rs. 250/. (rupees two hundred & fifty 
only). 

16. R. N. MISRA, J.: I agree. 

Petition dismissed. 


AIR 1970 ORISSA 63 (V 57 C 28) 

G. K. MISRA, C. J., 

R. N. MISRA, J. 

Sadananda Patnaik, Petitioner v. Vice 
Chancellor. Berhampiu* University and 
another. Opposite Parties. 

O. J. C. No. 107 of 1969, D/- 6-8-1969. 

Constitution of India, Art. 226 — En- 
quiry by domestic Tribunal set up by 
y educational institutions like universities 
— ' Interference by Court — In absence 
of rules and regulations, rules of natu- 
ral justice to be followed — Allegations 
of bias and mala fides against invigilator 
— Opportunity should be given to exa- 
minee to present his case. 

In matters of disciplinary jurisdiction 
exercised by educational institutions, the 
educational authorities should be left 
without interference from Courts and 
other outside agencies in administering 
their affairs as long as they act in com- 
pliance with the rules of natural justice. 
It should always be a sound rule of dis- 
cretion to allow the domestic Tribunals 
set up by such educational institutions to 
deal with the students so long as they 
act in accordance with their rules and 
regulations. The Court should not ex- 
tend its jurisdiction over such matters 
unless the procedure adopted has been 
contrary to natural justice and the cause 
?f justice, which is paramount, v,-arrants 
interference. Case law discussed. 

(Para 4) 

The rules of natural justice are not 
.--“embodied rules. The question %vhether 
' 'the requirements of natural justice have 
been met by the procedure adopted in 
a given case must depend, to a great 
extent, on the facts and circumstances of 
the case under examinati on, the consti- 
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tution of the Tribunal and the rules, 
under which it functions. Where there 
is no particular rule or regulation which- 
the Mal-practice Committee of the uni- 
versity is to foEow in ■ the matter of 
holding the enquiry into the mal-prac- 
tices adopted by candidates taking the 
different examinations imder it, a duty 
is cast on the Committee to act judicial- 
ly in exercise of such jurisdiction. Case 
la%v discussed. (Para 5) 

Where in an enquiry against a candi- 
date for having taken recourse to un- 
fair means in Examination Hall, the exa- 
minee did not accept the allegations and. 
whEe refuting the same he imputed 
bias and mala fides against the invigila- 
tor and the materials on record indicat- 
ed that the candidate was not aEowed 
to participate in such proceedings in 
which the enquiry by the Mai practices 
Committee was conducted: 

Held that on the facts of the case the 
allegations against the Invigilator were- 
directly connected with the conduct of 
the candidate as to whether he was or 
was not guEty of the charges against 
him, and as the Mal-practices committee 
exonerated the Invigilator from the al- 
legations made against him without giv- 
ing the candidate an opportunity to par- 
ticipate in such enquiry so as to present 
his case, the canon of natural justice 
could not be said to have been satisfied. 
Such a decision was not in keeping vnth 
the rules of natural justice as adopted' 
by the Courts in India. (Para 6). 

Cases Referred: Chronological Paras- 

(1969) AIR 1969 SC 198 (V 56) = 

1969-1 SCJ 543, Suresh Koshy v. 
University of Kerala 5- 

(1966) AIR 1966 SC 707 (V 53) = 

1966-1 SCR 974. Principal, Patna 
College v. K. S. Raman 4 

(1966) AIR 1966 SC 875 (V 53) = 

1963 (3) SCR 767, H. S. & J. E. 

Board, U. P. v. Baleswar Prasad 4- 

(1962) AIR 1962 SC 1110 (V 49) = 

1963-2 SCJ 509, Board of High 
School v. Ghanshyam Das 
Gupta 5- 

(1954) AIR 1954 SC 217 (V 41) = 

1954 SCR 883, Vice-ChanceEor 
V. S. K. Ghosh 4 

(1949) 1949-1 All ER 109 = 65 
TLR 225, Russel v. Duke of 
Nor Folic 5 

P. Palit, K. C. Panda and J. N. Pat- 
naik. for Petitioner: R. C. IvEsra. for Op- 
posite Parties. 

R. N. IVnSKA, J.: This is an applica- 
tion under Article 226 of the Constitu- 
tion of India by a student of the Ram- 
chandra Mardaraj Science College at 
Khallikote in the district of Ganjam. 
which is affihated to the Berhampur 
University estabEshed under the Berham- 
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,pur University Act of 1966.- The. peti- 
tioner appeared at the Pre-University 
(Arts) Examination of 1968. The said 
-examination was^ held in the month of 
■July and its results were published on 
19-9-68. The petitioner’s result; however, 
■was not declared, but before the said 
date on 2-9-68 the petitioner was called 
upon by the Assistant Registrar of the 
University to show cause why action 
-might not be taken against him for hav- 
ing taken recourse to unfair means in 
the Examination Hall. On 9-9-68 the 
petitioner submitted his explanation in 
which he denied all the allegations and 
imputed bias and mala fides against one 
Sri Prabhu Prasad Panigrahi, a Lecturer 
in Political Science of the College where 
the petitioner studied, and categorically 
stated that the said Sri Panigrahi, who 
was the Invigilator, might have inserted 
the printed page, which was detected 
from the petitioner’s answer book, after 
the answer paper was submitted by the 
■petitioner to the said Invigilator at the 
end of the day’s examination. The Uni- 
versity Authorities did not hold any 
other enquiry to the knowledge of the 
petitioner, but ultimately by an order 
■dated 12-12-68 cancelled the result of 
the petitioner’s examination and direct- 
ed that he be debarred from appearing 
at any examination of the University 
prior to the annual examination of 1970. 

It is against the said order of 12-12-68 
that the petitioner has come up to this 
Court seeking for issue of a Writ of 
certiorari to quash the said order. 

2. The stand taken by the University 
Authorities would appear from the notice 
■dated 2-9-68 issued to the petitioner. For 
■convenience it is extracted below: 

" XX XX XX 

To 

Sadananda Patnaik Roll No. 616 Son of 
Jayakrishna Patnaik, At/P. O. Khallikote 
(Ganjam). 

It is reported that you brought a 
■piece of printed page relating to English 
Paper II to the Examination Hall while you 
were appearing in English Paper II at 
•the Second P. U. Examination, 1968 and 
you left the said incrimination material 
in your answer book and handed over 
ttie same to the Invigilator. In this con- 
nection I am directed to say that the 
■follo'wing charges have been made against 
you: 

(1) That, you brought a piece of print- 
ed page relating to English paper II to 
Ihe Examination on 17-7-1968 in the 1st 
sitting while answering English Paper II 
with the evident intention of copying 
from it; 

(2) You left the said incriminating 
material in your answer book and hand- 
ed over the same to the In'vigilator in- 
-advertently; 
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(3) You were warned before the com- 
mencement of the Examination not to 
bring any paper other than . the admit 
card to the Examination Hall; 

(4) You have made use of the docu- 
ment; 

You are_ therefore required to show cause 
why • action will not be taken against you 
for taking recourse to unfair means, in 
the Examination Hall in spite of repeat- 
ed : warnings by the Centre Superinten- 
dent and instructions printed on the back 
side of the admit card, 

XX XX XX 

Sd/- 

Assistant Registrar” 

The Assistant Registrar of the Univer- 
sity filed an affidavit in - opposition 
wherein it was further stated, — 

"Para 3. . . .There was no occasion for 
the In'vigilator or the Centre Superin- 
tendent to bring (sic) the notice of the 
petitioner regarding the 'printing page’ 
and 'making use of it’ since in the Exa- 
mination hall they had not detected mal- 
practice adopted by the petitioner. In. 
fact, it was no part of . the duty of the 
In'vigilator or the Centre Superintendent 
to verify the answer books of the exa- 
minees after they are submitted. In fact, 
they had no knowledge that the 'printed 
page’ was left inside the answer book of 
the petitioner. The Chief Examiner while 
valuing the petitioner’s answer book . 
detected the printed page inside theans-../. 
wer book and reported the fact to the 
Registrar and his report is annexed here- 
to. 

Para 5. . .The Mal-practice Committee 
appointed by the syndicate went into 
the question, enquired into the matter in 
detail and were satisfied that the allega- 
tions made by the petitioner against the 
in'vigilator were false and rejected iiis 
explanation. . 

Para 6. . .It is submitted that the peti- 
tioner in his explanation did state that 
he got some questions by heart from 
notes and reproduced them in the afore- 
said examination, but the Mal-practice 
Committee was not satisfied "with the ex- 
planation offered by the petitioner.” 

Para 7. . .The explanation is absurd 
and it is highly unbelievable that the 
Invigilator knew that questions the peti- 
tioner got by heart. . . ” 

Para 10. . .The allegations made by the 
petitioner against the In'vdgilator were 
thoroughly enquired into by the Mal-pra- 
ctice Committee appointed by the Syn- 
dicate of the Berhampur University, and-, 
after the said enquiry the Committee ■ 
was satisfied that the allegations^ made 
by the petitioner against the In'vigilator 
were thoroughly false and basele.ss.” 

3. It may not be out of place to_ men- 
tion here that the petitioner applied to 
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AIR 1970 PATNA 97 (V 57 C 13) 

G. N, PRASAD, J. 

Mthila Saran Singh and another. Peti- 
tioners V. Nihora Singh and others, Op- 
posite Parties. 

Criminal Revn. No. 1649 of 1968, D/- 
23-1-1969, against- order of 1st Class 
Magistrate, Dinapur, D/- 1-8-1968. 

(A) Criminal P. C. (1898), Ss. 146 (1) 
and 145 (4) — Incompetent reference by 
Magistrate — Civil Court is not clothed 
with any jurisdiction so that it can neither 
record any finding nor give directions to 
Magistrate as to what course he should 
adopt — Proper course for CivU Court 
is to return the reference — Magistrate, 
after return of reference proceeding under 
S. 145 (4) instead of making a proper refer- 
ence — Order cannot he said to be with- 
out jurisdiction. AIR 1965 Pat 411, Foil. 

(Paras 9 and 10) 

(B) Criminal P. C. (1898), S. 145 (4) — 

Competency of witnesses to speak about 
possession is no ground to rely upon them 
•— Magistrate refusing to rely upon such 
witnesses does not commit any error of 
law. (Para 12) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 411 (V 52) = 

1965 (2) Cri LJ 527, State of 
Bihar v. Hari Mishra 7 

A. K. Roy, for Petitioners; Ram Saroop 
Sinha and B. N. Chatterji. for Opposite 
Parties, 

_ ORDER: — The petitioners were the 
first party in a proceeding under S. 145 
of the Code of Criminal Procedure with 
respect to several plots of land appertain- 
ing to Khata numbers 44, 121 and 137 
and situated in village Makhdumpur, 
Police station Bihta, district Patna. They 
are aggrieved by the final order passed 
by the learned Magistrate declaring the 
second party in possession over the dis- 
puted lands. 

2. It is common ground that there 
were two brothers Triloki and Sheo 
Lochan. Triloki had a son, Kuar Singh 
who died leaving behind his widow Askueri 
Kuer. Kuar Singh had a son, _ Sundar 
Singh who died leaving behind his widow 
Dularo Kuer, opposite party no. 6. In 
the other branch, Hathi Ram was son of 
Sheo Lochan. Mithila Saran Singh, peti- 
tioner no. 1, is the son of Hathi Ram and 
Rajeshwar Singh, petitioner no. 2, is the 
surviving son of Mithila Saran Singh who 
had another son, Mahanand Singh who 
is dead. The parties are at variance 
with respect to the family of Rainu 
Singh. According to the first party, 
Rainu Singh was full brother of Hathi 
Ram (father of petitioner no. 1). But 
according to the second party, Rainu 
Singh w as not the se cond son of Sheo 
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Lochan but the second son of Triloki. 
Both the parties, however, are agreed 
that Rainu Singh had a daughter, Piyarx 
Kuer, whose husband Nihora Singh is op- 
posite party no. 1 in this Court. Opposite 
party no. 5, Sheo Prasad Singh, is son 
of Nihora Singh, Opposite party no, 1, 

3. It is also undisputed in this case 
that Nihora Singh, opposite party no. 1, 
and Dwarka Singh, opposite party no. 2, 
are full brothers. The case of the second 
party is that Kuar Singh had also left 
behind a daughter, named, Balo Kuer and 
this Balo Kuer was married to Dwarka 
Singh, opposite party no. 2. According 
to the case of the first party, however, 
Kuar Singh had left behind no such 
daughter. There is. however, no dispute 
that Upendra Singh and Bhupendra Singh, 
opposite party numbers 3 and 4 respec- 
tively, are sons of Dwarka Singh, Oppo- 
site party no, 2, 

4. Briefly stated the case of the first 
party petitioners was that after the death 
of Sundar Singh, there was no male mem- 
ber to assist the two ladies, Askueri Kuer 
and Dularo Kuer (opposite Party no. 6) 
in management of the lands left behind 
by Sundar Singh. Accordingly Mithi- 
la Saran Singh, petitioner no. 1, 
began to manage their properties and 
was virtually in possession over the dis- 
puted lands. However, on the 7th De- 
cember. 1961, Dularo Kuer, Opposite 
party no. 6, executed a deed of gift in res- 
pect of the entire disputed lands in favour 
of the two sons of Mithila Saran Singh, 
namely, Rajeshwar (Petitioner no. 1) and 
Mahanand (^since deceased). Thus, the 
members of the first party were in actual 
possession over the entire disputed lands 
at the time when the present proceeding 
was drawn up under the orders of the 
court, dated the 31st March, 1962. 

5. The case of the second party was 
that Sundar Singh had predeceased his 
father Kuar Singh, and having none to 
assist him in his old age to manage his 
properties, he kept his son-in-law, Dwarka 
Singh, opposite party no. 2, with himself 
and thus, it was Dwarka Singh who was 
in possession over the lands of Kuar 
Singh. Kuar Singh had also surrender- 
ed his properties in favour of Dwarka 
Singh. Dwarka Singh, used to maintain 
Askueri Kuer and Dularo Kuer out of the 
income of the lands of Kuar Singh over 
which he was in possession. Somehow or 
the other, Dularo Kuer, opposite party 
no. 6 was brought in collusion of thefir^ 
party who took a deed of gift from her 
on the 7th December, 1961 and raised a 
dispute as to possession, ultimately giv- 
ing rise to the present proceeding. 

6. ’ It is hardly necessary to add that 
the learned enquiring Magistrate has ac- 
cepted the claim of possession over the 
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disputed property put forward by the 
second party. 

7. Mr. A. K. Roy, appearing on behalf 
of the petitioners, has put forward the 
contention that the decision of the learn- 
ed Magistrate is without jurisdiction and, 
as such, it cannot be sustained. Learn- 
ed counsel pointed out that by an order, 
passed on the 30th December, 1963, the 
enquiring Magistrate had made a refer- 
ence to the ci-^ Court under Section 146 
(1) of the Code of Criminal Procedure, 
but the civil Court by its order, dated 
the 22nd February, 1964, returned the 
records of the case to the Magistrate as 
the order of reference was not in ac- 
cordance with law. After that, the 
Magistrate instead of rectifying the de- 
fect in the order of reference to the civil 
Court took upon himself the responsibi- 
lity of deciding the proceeding. This, 
according to Mr. Roy, the Magistrate w^ 
not empowered' to do. The argument is 
that on receipt of the records from the 
civil Court in February, 1964, the only 
course open to the learned Magistrate 
was to make a proper reference in the 
light of the observations contained in the 
order of the civil Court, dated the 22nd 
February, 1964. To illustrate his point, 
Mr. Roy has drawn my attention to a 
Bench decision of this Court in State of 
Bihar v. Hari Mishra, AIR 1965 Patna 
411 to which I was a party. 

8. To appreciate the contention of Mr. 
Roy, it is necessary to keep in mind the 
precise circumstances under which the 
records were returned by the Civil Court 
under its order, dated the 22nd Febra- 
ary, 1964. The order of the enquiring 
Magistrate, dated the 30th December, 
1963 was in the following terms: 

"I have gone through the record, Ihe 
possession of none has so far been found 
and it requires further enquiry which 
cannot be decided under section 145 Cr. 
P. C. As such the proceedings are con- 
verted to one under section l46 Cr. P. C. 
and a reference is made to competent 
civil court for deciding the claim accord- 
ing to law. Lands are attached under 
section 146. Send the record, to Regis- 
trar, Civil Court for needfi:d._ Parties to 
appear before Registrar, Civil Court on 
1-2-64.” 

In the very next order, which is to be 
found in the order-sheet, the learned Mun- 
sif, 3rd Court, Patna, pointed out that the 
reference to the Civil Court had not been 
validly made inasmuch as the Magistrate 
had not drawn up a statement of 'the 
facts of - the case and the order,_ dated 
the 30th December. 1963 also did not 
show what evidence, oral or documen- 
tary, on the point of possession had been 
produced before the Magistrate. The 
learned Munsif emphasised that it was 
the duty of the Magistrate to draw up 


a statement of the facts of the cases of 
the parties and to deal with the evidence 
adduced by them in support of their res- 
pective cases so that the Civil Court 
might be in a position to apply its mind 
to the reference in question. The learn- 
ed Munsif concluded his order, dated the 
22nd February, 1964, by observing as 
follows: 

... If the Act provides that a cer- ^ 
tain thing has to be done in a certain 
way, that thing must be done in that very 
way or it shotdd not be done at alL As 
the law stands, a reference without draw- 
mg_ up statement of the facts of the case 
is incomplete and improper. 

Therefore I have no option blit to send 
back the record of the case to the learn- 
ed Magistrate concerned who would pro- 
ceed in accordance with law.” 

The point raised by Mr. Roy will have 
to be decided in the light of the effect 
of the order of the learned Mimsif, dated 
the 22nd February, 1964. Mr, Roy con- 
tends that the direction of the learned 
Munsif was that the Magistrate should 
act in accordance with law by comply- 
ing with the requirements of sub-section 
(1) of section 146 of the Code of Crimi- 
nal Procedure relating to making a refer- 
ence of the matter to the Civil Court. , In 
support of his contention, Mr. Roy urged 
that the earlier order of the learned 
Magistrate, dated the 30th December, 
1963 was not incompetent but merely im- 
proper and all that he was called upon 
to do by the order of the Civil Court 
was to remove the defect in the referr- 
ing order so that 'the reference naight 
become a proper reference in the eye of 
law. The fallacy in the contention of 

Roy is that the Civil Court had no 
jurisdiction to make any direction to the 
learned Magistrate. The civil Court was 
not sitting in appeal over the Magistrate 
dealing vrfth the proceeding. 

9. As pointed out in the Bench dea- 
sion relied upon by Mr. Roy, "the Civil 
Court, not being a court of appeal of the 
Magistrate’s court, is not competent and 
has no jurisdiction to decide the propriety 
of any reference made by a magistrate 
imder section, 146 (1) of the Code of Cri- 
minal Procedure. The question 'whethCT 
such a reference by the Magistrate is 
proper or improper has to be decided by 
a higher Court, having necessary juris- 
diction. The learned Munsif. therefore, 
adopted the right course to have brought 
this matter to the notice of the court al- 
though there is no provision in the Code 
of Criminal Procedtue for making of any 
reference by a Munsif. . . .Although fte 
civil Court is not competent to decide 
about the competence or othenvise of 
any reference by a ju^cial pronounce- 
ment, it can nevertheless bring to the 
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notice of the Magistrate its opinion about 
the incompetent natare of the reference 
by means of a letter and the Magistrate 
may recall such a reference, if he accepts 
the Mimsif’s opinion. Such a course •will 
save time and also the parties from un- 
necessary harassment in coming to the 
High Covai." 

It -will thus appear that the ci-vil Court 
5h the present case ■purported to follow 
the second course indicated in the Bench 
decision aforesaid. In that very decision, 
it has been pointed out that the reference 
of the kind made in the present case was 
not merely irregular but incompetent and 
that if in such circumstances the civil 
Court would have proceeded to give its 
decision on the question of possession then 
that would have been -without jurisdic- 
tion. In other words, in the present case, 
there was no valid reference to the civil 
Court at all so as to have clothed it ■with 
jurisdiction to give its finding on the 
question of possession. In the absence of 
jurisdiction ha^vung been conferred upon 
the ci-vil Court in accordance -with law, 
the learned Munsif could neither record 
his finding nor make any direction to the 
learned Magistrate as to what course he 
should adopt after the return of the 
records from the ci-vil Court 

To put it differently, the purported 
reference to the ci-vil Coiurt made xmder 
the order of the 30th December, 1963 was 
abortive and it wholly failed to deprive 
•the learned Magistrate of his normal 
jurisdiction to decide the proceeding in 
accordance -with section 145 (4), Crimi- 
nal Procedure Code and to transfer that 
j^sdiction to the ci-vil Court imder sec- 
tion 146 (1) of the Code. It is also well 
known that the primary jurisdiction in 
such matters is -that of the Magistrate. 
That is why, even after the ci-vil Court 
returns its finding to the Magistrate, it 
is the duty of the Magistrate to pass the 
final order in the proceeding in the light 
of the decision of the ci-vil Court. There- 
fore, since the order of the 30th Decem- 
ber, 1963 could not validly confer any 
jur^iction on the ci-vil Coiut to record its 
decision, the conclusion must ine-vitably 
be that the jurisdiction over the proceed- 
ing continued in the Magistrate as before. 
Therefore, after the receipt of the record 
from the ci-vil court, it was for the Magis- 
trate to decide as to what course he ought 
to adopt, whether to make a proper refer- 
ence to the ci-vil Court under section 146 
(1) of the Code or to proceed under sec- 
. tion 145 (4). 

_ 10. I am tmable to accept the conten- 
tion that by reason of the order of the 
Ci-vil Court, the Magistrate was left -with 
no option but to m^e a valid reference 
toder section 146 (1) of the Code. I am, 
therefore, clearly of the opinion that the 
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Bench decision of this Court, relied upon 
by Mr. Roy, is really of no avail to him, 
and in any event, the final order made 
by the learned Magistrate cannot be struck 
do-wn as hvithout jurisdiction’ on the 
ground urged by Mr. Eoy. 

11. The next contention of Mr. Roy is 
that the decision of the learned Magis- 
trate is -vitiated on account of failure to 
consider two of the documents filed 
before him on behalf of the petitioners, 
namely, (i) original summons or Mosanna 
in the name of Mithila Saran Singh in 
case no. 480 of 1938 and (ii) certified 
copy of deposition of Moti Singh, dated 
the 18th August, 1948 in title suit no. 
9/3 of 1947-48. As regards item no. (i), 
the contention of Mr. Roy is not correct 
since the learned Magistrate had made 
reference to it at page 9 of the certified 
copy of his judgment. Mr. Roy has right- 
ly contended that the deposition of Moti 
Singh in title suit no. 9/3 of 1947-48 has 
not been considered by the learned Ma^- 
trate. On looking into the deposition, 
however, I do not find anything there 
which could be relevant for deciding the 
question of possession in the present pro- 
ceeding. The non-considera-tion of this 
document, therefore, is of no consequence 
at all. iliis brand! of Mr. Roy’s argu- 
ment accordingly fails. 

12. Mr. Roy has then made a grie- 
vance of the treatment of the affida-vits 
of the -witnesses of the petitioners made 
by the learned Magistrate. Mr. Roy con- 
tended that the first party had filed 
eight such affida-vits and not seven as 
sho-wn in the impugned order. The 
affida-vit said to have been left out of 
consideration is said to be of one Kapil- 
deo Singh and that is said to be relevant 
•with respect to two of the disputed plots, 
241 and 643. Mr. Ram Saroop Sinha 
appearing for the other side stated that 
there was no such affida-vit on record. 
Thereupon a search for the alleged affi- 
da-vit of Kapildeo Singh was made by 
Mr. Roy, but it was nowhere to be found 
on the records of the case. E-vidently, no 
such affida-vit was before the learned 
Magistrate requiring his consideration. 
Mr. Roy then contended that the learn- 
ed Magistrate could have no justification 
for not relying upon the affida-vits of 
four of -the -witnesses of the first party, 
namely, Brahmadeo Singh, Baikimth 
Singh, Mithila Singh and Ha-vildar Singh, 
when he had himself found that they 
held lands on the boundaries of the dis- 
puted plots 22, 1046 and 1054. This argu- 
ment does not appeal to me at aU. Ibe 
learned Magistrate was not bound to 
rely upon these -witnesses merely because 
they appeared to be competent to speak 
about the possession of the petitioners 
over the -three disputed plots. The learn- 
ed Magistrate had to decide whetiier they 
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.were truthful witnesses and not mere- 
|ly competent witnesses. The reason is 
that a competent witness is not necessari- 
ly a truthful witness. No error of law 
can be said to have arisen merely because 
the learned Magistrate did not feel im- 
pressed with the evidence given on affi- 
davits on behalf of the first party. 

13. Lastly, 'Mr. Roy pointed out that' 
Dwarka Singh did not swear any affida- 
vit in this case although he was vitally 
interested in the dispute. But, it is to be 
remembered that Dwarka Singh is op- 
posite party no. 2 in this Court and his 
brother. Nihora Singh (opposite party 
no. 1) did swear an affidavit in support 
of the case of the second party in the 
court below. It was not essential for 
each and every member of the second 
party to swear an affidavit in the pro- 
ceeding. Nothing material, therefore, 
turns upon the circumstance that Dwarka 
Singh did not swear aiiy affidavit in the 
proceeding. 

14. In my opinion, no ground has been 
made out for interfering with the deci- 
sion of the learned Magistrate. The ap- 
plication fails and is, accordingly, dis- 
missed. 

Petition dismissed. 


AIR 1970 PATNA lOO (V 57 C 14) 
ANWAR AHMAD 
AND M. P. VERMA, JJ. 

Thakur Dayal Rai and others, Appel- 
lants V. Bishundeo Rai and others. Res- 
pondents. 

A. F. A. D. No. 259 of 1964, D/- 18-2- 
1969, against decision of 3rd Addl. Sub, J, 
Muzaffarpur, D/. 15-1-1964. 

Limitation Act (1908), Arts. 142 and 
144 — ^Possession and dispossession — Pos- 
session when follows title — Proof of 
possession and enjoyment hy plaintiff 
though not satisfactory, not valueless — 
Title of plaintiff to land admitted by 
defendant — Plea of title hy adverse 
possession taken hy the defendant disbe- 
lieved — Plaintiff’s possession, held, 
could he presumed from title. 

Presumption of possession arising from 
title is not available where the land is 
capable of actual possession by cultiva- 
tion or otherwise, and there is no evi- 
dence possession or the evidence ad- 
duced is umvorthy of the credit. But this 
presumption is available in all cases (1) 
where the evidfenqe is equally strong and 
apparently equally 'Well-balanced on both 
sides so that it is difficult to determine 
where the truth lies; (2) where the evi- 
dence on both sides is weak or unsatis- 
factory, but not valueless or wholly in- 
credible; (3) where the land is of such 
a peculiar nature that the evidence of 
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actual user and enjoyment in the ordi- 
nary manner could hardly be expected 
e.g., lands which are waste, jungle, parti, 
gora, submerged imder water or any other 
land of land incapable of cultivation. AIR 
1958 Pat 386 (FB) and AIR 1922 Pat 432, 
Foil.; AIR 1921 Pat 237 (FB), held modi- 
fied by AIR 1958 Pat 386 (FB). 

(Para 7) 

_ The plaintiffs sued to recover posses- 
sion of certain land alleged to have been 
taken possession of by the defendants 
taking advantage of flood waters which 
washed away a ridge which separated the 
plaintiffs’ land from that of the defen- 
dants. The defendants, inter alia, plead- 
ed acquisition of title by adverse posses- 
sion. The court found that the plaintiffs’ 
evidence though- not satisfactory was not 
valueless. The defendants had admitted 
■title in -the plaintiffs. 

Held that the plaintiffs’ possession 
could be presumed from the title. 
Even if Article 142 of the Limi- 
tation Act applied, the plaintiffs were 
still entitled to succeed. An argument 
that no such presumption should be 
drawn was not tenable. . 

(Paras 7 and 8) 
Cases Referred: Chronological Paras 
(1958) AIR 1958 Pat 386 (V 45)=' 

ILR 37 Pat 373 (FB), Jaldhari 
Mahto V. Rajendra Singh " 

(1922) AIR 1922 Pat 432 (V 9) =: 

ILR 2 Pat 1, Matuk Singh v. 

Tian Sahu 6 

(1921) AIR 1921 Pat 237 fV 8) = 

6 Pat LJ 478 (FB), Raja Shiv 
Prasad Singh v. Hira Singh 6, 7 

Shreenath Singh and Madhusud^ 
Singh, for Appellants; Prem Lai, Din 
Dayal Sinha, Muzaffar Hussain and Arun 
Bihari Mathur, for Respondents. 

JUDGMENT: This appeal by the defen- 
dants first party is directed against the 
decisions of the courts below decreeing 
the suit of the respondents first party 
in part, which was for declaration of 
title to and recovery of posspsion of 4 
kathas 15 dhurs of land bearing survey 
plot no. 530, Khata no. 122, in village 
Pojhia in the district of Muzaffarpur, 
Admittedly, the aforesaid plot stands in 
the name of the ancestor of the respon- 
dents first party and third party in the 
survey record-of-rights. Plot no. 529 
which is adjacent north of plot no. 530, 
is recorded in the name of the ancestor 
of the appellants and the respondents 
second party. 

2. According to the case of the res- 
pondents first party, there was a ridge 
in between plots 529 and 530, which was 
demolished in 1957 by the flood water of 
river Baghmati. After the flood had 
receded, the appellants, in collusion with 
the respondents second party, forcibly 
and illegally ploughed a portion of plot 
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no. 530 along with their own plot no. 529 
and thus dispossessed the plaintiffs, in 
the month of Savan, 1364 Fasli. 

3. The appellants set up a number of 
pleas including limitation and non-main- 
tainability of the suit. The main defence, 
however, was that the area in dispute 
was a part and parcel of plot no. 529 
which belonged to them and it never 
formed part of plot no. 530. In the alter- 
native, they set up a title in them by 
adverse possession. They, however, did 
not give any specific date on which they 
came in possession of the disputed area 
of land. 

4. The learned Mimsif, acting on the 
report of the Pleader Commissioner, 
decreed the suit . of the respondents first 
party in respect of 3 kathas 12 dhurs of 
land, which was found on actual mea- 
surement to be a part of plot no. 530. He 
disbelieved the case of the appellants 
that they had acquired title by adverse 
possession. He accepted the case of res- 
pondents first party on the points of their 
possession and subsequent dispossession. 

5. On appeal, the learned Additional 
Subordinate Judge applied Article 144 of 
the Limitation Act to the facts of the 
present case and held that there was no 
reliable evidence to support the plea of 
adverse possession set up by the appel- 
lants. Alternatively, he came to the con- 
clusion that in case Article 142 be held 
to be applicable, the respondents first 
party were entitled to recovery of pos- 
session as their title was admitted by the 
appellants and the oral evidence adduced 
on behalf of the respondents first party, 
although not satisfactory, was not value- 
less. In this view of the matter, the 
learned Additional Subordinate Judge 
affirmed the findings arrived at by the 
learned Munsif. 

6. Mr. Shreenath Singh, learned coun- 
sel for the appellants, very strongly urged 
that, the suit being in ejectment, the Court 
of appeal below was wrong in raising the 
presumption of title in favour of the res- 
pondents first party in coming to its con- 
clusion that the respondents first party 
had succeeded in proving their case _ as 
required by Article 142 of the Limitation 
Act. In the submission of learned 
counsel, whenever a suit is brought on the 
basis of possession and subsequent dis- 
possession, Article 142 of the Limitation 
Act will be applicable and in that case, 
the plaintiff cannot be allowed to raise 
the presumption of title in his favour. 
In this connection, learned counsel relied 

t on Raja Shiva Prasad Singh v. Hira Singh, 
(1921) 6 Pat LJ 478 = (AIR 1921 Pat 
237) (FB). We are tmable to accept the 

proposition of law as put forward by 
learned counsel. 

The decision in Raja Shiva Prasad 
Singh’s case, (1921) 6 Pat LJ 478= (AIR 


1921 Pat 237) (FB) was explained by 
Dawson Miller, C. J., who delivered the 
leading judgment of the aforesaid Full 
Bench, in Matuk Singh v. Tian Sahu, 
ILR 2 Pat 1 = (AIR 1922 Pat 432) in 
the following words: 

. The Full Bench case to which I 
have referred did not lay down the pro- 
position that in no case could the proba- 
bihties and' presumptions be taken into 
account. The riole there laid down was 
that it is only in case where there is no 
e'vidence of the plaintiff as to disposses- 
sion or, what amounted in the opinion of 
the Full. Bench to the same thing where 
the evidence is valueless, that the plain- 
tiff fails to make out his case by mere- 
ly proving that he had an antecedent 
title and possession, but it must not be 
considered, merely- because, where .evi- 
dence V’es given by both sides, the learn- 
ed Judge_ who had to determine the case 
had a difficulty upon that evidence ox; 
even considered that evidence not alto- 
gether satisfactory, that in such circum- 
stances he was not entitled to give weight 
to the probabilities of the case or to any 
presumption which might properly arise, 
from the fact that the plaintiff had pre- 
viously been in possession and had title, 
I think it would be extending the doc- 
trine laid down in that case too far if 
we were to say that merely because the 
Judge had some difficulty in arriving at 
a conclusion upon the evidence of pos- 
session or because he did not consider, 
the evidence altogether satisfactoiy, he 
was thereby precluded from looking either 
at the probabilities of the case as disclos- 
ed by other parts of the evidence or 
from the presmnptions which might arise 
from the plaintiffs’ title.” 

7. From what has been stated above, 
it is clear that, if the evidence adduced 
by a plaintiff is not valueless, which is 
not the same thing as to say that no evi- 
dence has been led by him on the point, 
the court of appeal below is entitled to 
take into account either the probabilities 
of the case or the presumption arising 
from his title, if the same is admitted by 
the defendant. This view of the law 
now stands settled by a Full Bench deci- 
sion of this Court reported in AIR 1958 
Pat 386 (FB), Jaldhari Mahto v. Rajen- 
dra Singh. 

Paragraph 14 of that judgment runs:, 

"A review of the aforesaid cases shows 
that presumption of possession arising 
from title is not available where the land 
is capable of actual possession by culti- 
vation or otherwise, and there is no evi- 
dence of possession or the evidence ad- 
duced is imworthy of the credit. But, 
this presumption is available in all cases 
(1) where the evidence is equally strong 
and apparently equaUy weU-balanced on 
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both sides so that it is difficult to deter- 
mine where the truth lies; (2] where the 
evidence on both sides is weak or unsatis- 
factory, but not valueless or wholly incre- 
dible; (3) where the land is of such a 
peculiar nature that the evidence of actual 
user and enjoyment in the ordinary man- 
ner could hardly be expected e.g., lands 
which are waste, jungle, parti, gora, sub- 
merged under water or , any other kind of 
land incapable of cultivation. To this 
extent the general rule laid down by the 
Full Bench in the case of Kaja Shiva 
Prasad Singh. (1921) 6 Pat LJ 478 == 
(AIR 1921 Pat 237) (FB) must be deem- 
ed to be modified, and in such cases the 
plaintiff can succeed on the strength of 
his title alone.” 

8. So far as the judgment under ap^ 
peal is concerned the learned Additional 
Subordinate Judge, as already stated, has 
completely disbelieved the plea of adverse 
possession set up by the appellants. He 
has further found that the evidence ad- 
duced on behalf of the respondents first 
party, although not satisfactory, was not 
valueless and he was, therefore, right in 
coming to the conclusion that the evi- 
dence adduced on behalf of the respon- 
dents first party received support from 
their title. On the findings arrived at 
by the learned Additional Subordinate 
Judge, it cannot be reasonably argued that 
he erred in law in raising the presump- 
tion of title in favour of the respondents 
first party. The learned Additional 
Subordinate Judge, having held that the 
appellants have failed to prove their 
case of adverse possession over the plot 
in dispute, was right in observing that 
“even if Article 142 of the Limitation 
Act is applicable, even then the plaintiffs 
are entitled to recovery of possession for 
the reasons that the title of the plain- 
tiffs is adsnitted and the oral evidence 
adduced on their behalf is not valueless.” 

9. It was also contended by Mr. Shree- 
nath Singh that the Additional Subordi- 
nate Judge was obsessed by the idea that 
he was entitled to apply the provisions 
of Article 144 of the limitation Act to 
the facts of the present case and, with 
that end in view, he construed the evi- 
dence accordingly. In our opinion, this 
submission of learned counsel is without 
substance and has to be rejected. A peru- 
sal of the judgment under appeal inakes 
it perfectly clear that the Additional 
Subordinate Judge tried his best to arrive 
at the right conclusion and, the criticisms 
levelled against his judgment by learn- 
ed counsel are unfounded. No sufficient 
groxmd has been made out for our inter- 
ference. The appeal is, accordingly, dis- 
missed with costs. 

Appeal dismissed. 
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AIR 1970 PATNA 102 (V 57 C 15) 

M. P. VERMA, J. 

, Mahendra Prasad Singh and others, 
Petitioners v. State of Bihar and another. 
Opposite Party. 

Criminal Misc. No. 1742 of 1968, D/- 7- 
2-1969. 

(A) Penal Code (1860), S. 379 — Magis- 
trate making, a proliibitory order in a - 
proceeding under S. 144 Criminal P. C. — 
One party violating the order and har- 
vesting the crop — Opposite party com- 
plaining to the Magistrate about theft — ■ 
Held, charge of theft would not lie — 
(Criminal P. C. (1898), Ss. 144 & 145). 

A prohibitory order was issued by a 
Magistrate in a proceeding trader S. 144 
Criminal P. C. in respect of land in dis- 
pute restraining both the parties from 
going upon it. One party against the 
order entered upon the land and harvest- 
ed the crops. The other party filed a com- 
plaint of theft. The Magistrate took cog- 
nizance of the complaint. 

Held, (1) that the complainant could 
not be said to be in possession of the 
land in view of the prohibitory order 
and therefore the charge of theft was not 
maintainable. (Para 3) 

and (2) that there was not much dis- 
tinction in the language of the provi- 
sion under ,,Ss. 144 and 145 of Criminal 
P. C. in the matter of prohibitory order. 
When a particular party was restrained-^ 
from enjoying possession of the land, he 
must be t^cen to be out of possession for 
that period. AIR 1949 Cal 632 Foil. 

(Para 3) 

(Note: — Contrary view is taken in a 
case reported in 1963 B. L. J. R. 211 but 
it seems the case was not dted at the Bar 
— Ed.) 

(B) Criminal P. C. (1898), Ss. 144, 145 
and 195 (1) (a) — Prohibitory order under 
S. 144 or 145 — Violation of — Magis- 
trate to prefer complaint under S. 188 
Penal Code — Cognizance by himself not 
possible — (Penal Code (1860), S. 188), 

A violation of the prohibitory order 
passed ’under S.- 144 or 145 of Criminal 
P. C. cannot be taken cognizance of by 
the Magistrate who passed it. He has to 
prefer a complaint about it under S. 188, 
Penal Code, as provided for under S. 195 
(1) (a) of Criminal P. C. CrL Revn. No. 398 
of 1967 (Pat). Reb on. (Para 3) 

Cases Referred; Chronolopcal Paras ^ 

(1967) Cri Revn. No. 398 of 1967 )■ 

(Pat) 2 

(1949) AIR 1949 Cal 632 (V 36)= 

51 Cri LJ 97, Osman Mistry v, 

Atul Krishna Ghosh 3 
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3970 Mahendra Prasad v. State 

Lala Kaflasli Bihari Prasad, for State; 
Brajesh%var Prasad Sinha and Bhupendra 
Kath Sinha, for Petitioners; S. Anwar 
Ahmad, for Private Party. 

OEDEE: This petition has been filed 
against the order of the learned Sub- 
divisional hiagistrate, dated the 10th Sept- 
ember, 1968, by which he ousted the 
jurisdiction of the Gram Cutcherry and 
himself took cognizance of an offence 
under section 379 of the. Indian Pend 
Code. The short facts leading to this 
jjetition may be summarised as under: 

2. The complainant filed a petition of 
complaint before the Sarpanch of the 
Gram Cutcherry on the 14th September, 
1966, alleging that these joetitioners had 
forcibly cut away and removed ilarua 
crops from some plots of Khata No, 233, 
situate in village Dibura. within the jui^ 
diction of Tik^ police-station in the dis- 
trict of Gaya, The Sarpanch got the 
matter enquired into by the Mukhiya of 
the Gram Panchayat. After receipt of 
that report, the Sarpanch sent the peti- 
tion of complaint to the Sub-divisiond 
Llagistrate, Gaya. The learned Subdivi- 
siond Magistrate then took cognizmce 
imder sections 147 and 379 of the Ind ia n 
Pend Code, and transferred the case ^ to 
the file of a Munsif-Magistrate for trial 
As against that order of taking cogni- 
zance, these very petitioners had come up 
to thJfe Coimt with the allegation that 
the lands in question were the subject- 
matter of a proceeding under S. 144 of 
the Code of Criminal Procedure, and both 
the parties had been restrained from 
going upon lands. The alleged cut- 
ting of the Idarua crop by as many as 28 
persons was alleged to have been done 
within the period of 60 days from the 
date of issue of the prohibitory ordCT 
under section 144 of the Code of Criml- 
nd Procedure. That matter was heard 
by this very Court in Crimind Eevn. 
No. 398 of 1967 (Pat) and two observa- 
tions were mada The first was that, '’if 
the learned Sub-divisiond Magistrate 
wants to oust the jurisdiction of the Gram 
Cutcherry and direct that this case should 
be tried by a regular magistrate, he can 
do so after giving sufficient reasons for 
the same.” The second observation made 
was that in a case of this natma where 
there had been violation of his proMbi- 
tory order, the learned Subdivisiond 
ilagistrate should not have taken cogni- 
zance himself, but should have made a 
, complaint against the alleged wrong- 
doers under section 188 of the Indian 
Pend Coda As Idd down under sec- 
tion 195 (1) (a) of the Code of Crimind 
Procedure, no Court could take cogni- 
zance of an offence Hire this, except on 
the complaint in writing of the public 
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servant concerned, or of some other 
public servant to whom he is suhordinata 

3. The main point which has been argu- 
ed before me is that at the time of the 
harvesting of the hlarua crops, the com- 
plainant could not be sdd to be in pos- 
session of the property, as he as well as 
these accused persons had been restrain- 
ed from going upon the land. Learned 
State lawyer has tried to make a distinc- 
tion between the provisions of Section 144 
and Section 145 of the Code of Criminal 
Procedure as regarding the nature of cus- 
todia l^is concerning the property in- 
volved , in the proceeding. According to 
him, under Section 145 (4) of the Code of 
Crimind Procedure, an attachment is 
effected and then only the property comes 
into the custody of the Court or the 
Magistrate; whereas tmder Section 144 of 
the Code, the possession still remains 
with the complainant, though he is asked 
not to go upon the land. In my opinion, 
there is not much distinction between tiie 
language used in Sections 144 and 145, 
When a particular party is restrained from 
enjoying the possesdon of the land, he 
must be taken to be out of possession for 
that period. 

This view of mine finds support from 
a decision of the Cdcutta High Court in 
Osman ZHstry v. Atul Krishna Ghosh, 
AIE 1949 Cd 632. The facts of that case 
appear to be on all fours with the facts 
of the case in hand. There, paddy had 
been harvested while a prohibitory order 
imder section 144 of the Code of Crimi- 
nal Procedure was in force. It was point- 
ed out in that case that a charge of theft 
could not lie inasmuch as the paddy was 
then not in possession of the oppoate par- 
ties by reason of the fact that there was 
an order under section 144 of the Code 
of Criminal Procedure prohibiting both 
parties from going on the land and exer- 
cising acts of possession thereon: and it 
was held that "At the time of the alleged 
cutting of the paddy, therefore, it can- 
not be said that it was in the possession 
of the opposite parties. An offence of 
theft cannot be committed unless the 
property is moved out of possession of a 
person. On this ground the charge 
of theft would not be maintainable” 
Nothmg has been shown to me against 
this view, or the view I had taken in 
the previous case I would, therefore 
once again draw the attention of the 
learned Sub-divisional Magistrate to the 
legal position obtaining in this case If 
he thinks that his order has been violat- 
ed and injustice has been done to the 
complainant, he may file a complaint ac- 
cording to the legal procedure. He him- 
self could not take cognizance in a case 
like this; and so his o^er of taMng cog- 
nizance is quashed. 
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4. In the result, this petition succeeds 
and the impugned order of the learned 
Magistrate is quashed. 

Petition dismissed. 


AIR 1970 PATNA 104 (V 57 C 16) 

B. P. SINHA, J. 

Rewati Raman Sharma, Petitioner v, 
Jamshedpur Notified Area Committee, 
Opposite Party. 

Criminal Revn. No. 2054 of 1968, D/- 
11-2-1969, against order of 3rd Addl. S. J. 
Singhbhum Camp, Jamshedpur, D/- 8-7- 
1968. 

(A) Criminal P. C. (1898), S. 423 — 
Judgment affirming conviction — ^No find- 
ing regarding necessary ingredient con- 
stituting offence — Order is vitiated. 

In a criminal matter the appellate 
court irrespective of the fact whether 
any finding of the trial court is challeng- 
ed or not, has to come to its own find- 
ing about the facts which are alleged to 
have constituted the offence. If there is 
lack of finding of any necessary ingre- 
dient constituting an offence, the order 
of the appellate court affirming convic- 
tion becomes vitiated. (Para 5) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 16 (1) (b) and 10 — Ex- 
pression "to prevent” — Mere refusal to 
sell article does not amount to preven- 
tion. 

Section 10 of the Act empowers a Food 
Inspector to take the sample. It does not 
create any obligation on the part of the 
salesman or any other person mentioned 
therein to actively co-operate with the 
Food Inspector in taking the sample by 
physically handing over the article to 
hiiii. Thus simply not co-operating by 
not handing over any article to the Food 
Inspector will not amount to preventing 
him from taking the sample. Mere refu- 
sal to sell the article unaccompanied by 
an y gesture indicating that the Inspector 
would not be allowed to take the sample 
does not amount to prevention as contem- 
plated, by section 16 (1) (b). AIR 1961 All 
103, Disting.; AIR 1957 Pimj 99 and AIR 
1967 Gui 61 Foil. (Paras 6, 7) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Guj 61 (V 54) = 

1967 Cri LJ 376 (1). State of 
Gujarat v. Laljibhai Chaturbhai 7 

(1961) AIR 1961 AU 103 (V 48)=' 

1961 (1) Cri LJ 204, Municipal 
Board Sambhal v. Jhamman Lal 7 

(1957) AIR 1957 Punj 99 (V 44) = 

1957 Cri LJ 656. Bishan Dass Tela 
Ram V.' State 7 

(1954) AIR 1954 Mad 199 (V 41)=' 

1954 Cri LJ 197, Public Prosecu- 
tor V. Murugesan 7 

IM/JM/E83/69/MVJ/D 


L. M. Sharma and Babhunath Roy. for 
Petitioner; L. K. Choudhary and S. K, 
Choudhary, for Opposite Party. 

ORDER; A. complaint was filed against 
Tejmal Sharma, , proprietor of the gro- 
cery shop at Baridih, P. S. Golmur, 
Jamshedpur and Rewati Raman Sharma, 
alleging that on 23-12-1966 when the 
Food Inspector Upendra Narain Sinha 
(P. W. ,2) went to the shop and wanted 
to take sample of mustard oil and Haldi 
for chemical analysis, the accused per- 
sons refused to sell the same to him and 
thereby prevented him from taking sam- 
ple. On this complaint the prosecution 
was started against both the aforesaid 
accused persons under section 16 (1) (b) 
of the Prevention of Food Adulteration 
Act (hereinafter referred to as the Act). 

2. The defence of Tejmal Sharma was 
that he was not present at the shop at 
the time of the arrival of the Food Ins- 
pector and that he did not prevent the 
Food Inspector from purchasing sample. 
The defence of Rewati Raman Sharma 
was that he had no concern with the 
shop. He was kept in charge of the shop 
just as a care-taker in the absence of his 
brother Tejmal Sharma, who was the 
proprietor thereoL His further defence 
was that . his act of refusal to sell the 
articles to the Food Inspector, xmder the 
circumstances, did not amount to prevent- 
ing him from taking the sample and as 
such no offence was committed by him. 

3. The trial court held that accused 
Rewati Raman Sharma was working as 
salesman in the shop in question on 23- 
12-1966 when the Food Inspector wanted 
to take the sample of the mustard oil 
and Haldi for. chemical analysis- and that 
he refused to' sell the same. It further 
held that this refusal amounted to pre- 
venting the Food Inspector from taimg 
the sample. Hence it found him gtulty 
of offence tmder section 16 (1) (b) of 'the 
Act and convicted and sentenced him to 
undergo rigorous imprisonment for six 
months and to pay a fine of Rs. 1,000/-, 
in default to undergo rigorous imprison- 
ment for a further period of six months. 
So far Tejmal Sharma was concerned, 
the learned Magistrate found that, he 
was foimd on the counter and was 
receiving the payment for the articles 
sold. Further he held that even assum- 
ing that he was not present in the shop at 
the tirhe of occurrence, he would be 
liable of any act done by his servant or 
salesman. With such findings he held 
him also guilty under section 16 (1) (b) 
of the Act and imposed the same sen- 
tence on him . as weU. On appeal, the 
appellate court did not accept the find- 
ing about presence of Tejmal Sharma 
at the time the Food Inspector visited 
the shop and it rejected the contention 
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that he had any vicarious liability for 
•what was done by Rewati • Raman 
Sharma. Consequently it acquitted him. 
The appellate court, however, affirmed 
the conviction and sentence of Rewati 
Raman Sharma. Rewati Raman Sharma 
has, . therefore, filed this revision appli- 
cation. 

4. Learned Counsel, for the petitioner, 
has submitted that the appellate court 
did not record any finding as to 
whether the petitioner, Rewati Raman 
Sharma was working as salesman 
in the shop at the relevant time 
and as such by refusing to sell the 
article to the Food Inspector he 
did not commit any’ offence. His 
next submission is that even assum- 
ing that Rewati Raman Sharma was 
the salesman at the relevant time, 
his mere refusal to sell the article 
did not amount to preventing the Food 
Inspector from taking the sample. 

5. So far the first point is concern- 
ed, on perusal of the order of the ap- 
pellate Court, I find that the contention 
is correct. Nowhere in the judgment the 
appellate coxnrt has held that Rewati 
Raman Sharma was the salesman at the 
relevant time in the shop in question. 
The appellate court has simply discuss- 
ed the defence of Rewati Raman Sharma 
to the effect that he .had been to the 
shop as his service was requisitioned 
for performing Pooja and that he was 
left there to wait in the shop as a care- 
taker of the articles. Rejection of that 
defence does not amormt to a positive 
finding that Rewati Raman Sharma was 
working as salesman at the relevant time. 
This finding is wanting in this case. 
Learned Coimsel for the opposite party 
has, however, submitted that there was 
positive finding by the trial court that 
Rewati Raman Sharma was working as 
salesman in the shop in question on 23- 
12-1966 and as this part of the finding 
was not specifically challenged and argu- 
ed by the appellants in the lower ap- 
pellate court and the judgment is of 
affirmance it must be taken that the ap- 
pellate Court affirmed this finding as 
well. I do not see any force in this con- 
tention. In a criminal matter the ap- 
pellate Court, irrespective of _ the fact 
whether any finding of the trial Court 
is challenged or not, has to come to its 
own finding about the facts which are 
alleged to have constituted the offence. 
If there is lack of finding of any neces- 
sary ingredient constituting an offence, 
the order of the appellate coiut affirm- 
ing conviction becomes vitiated. 

G. The second point urged by the 
learned Counsel for the petitioner needs 
careful consideration. The allegation 
against the- petitioner in the complaint 


petition is that on 23-12-1966 the peti- 
tioner refused to sell to the Food Ins- 
pector the sample of mustard oU and 
Haldi which were kept in the shop for 
sale and thereby prevented him from 
taking the sample for chemical analysis. 
In the evidence also the Food Inspector 
stated that he demanded the sample 
from Rewati Raman Sharma. for which 
he was prepared to pay the price, but 
Rewati Raman Sharma refused to give 
him the sample. He recorded this refusal 
in writing. There is no provision in the 
Act that mere refusal to sell by itself is 
an offence. It will be offence only when 
it amounts to prevention as contemplat- 
ed by section 16 (1) (b) of the Act. The 
relevant part of section 16 is as follows: 

"(1) If any person 

(b) prevents a food inspector from tak- 
ing a sample as authorised by this Act,” 
The Food Inspector is authorised to take 
a sample under section 10 of the Act. 
That section reads as follows: 

"(1) A food inspector shaR have 
power — 

(a) to take samples of any article of 
food from 

(i) any person selling such articles, 

(ii) any person who is in the course 
of conve 3 dng, delivering or preparing to 
deliver such article to a purchaser or 
consignee, 

{iii) a consignee after delivery of any 
such article to him”. 

Therefore this section empowers a Food 
Inspector to take sample of any article of 
food from any person selling such article. 
Even if it be assumed that petitioner Re- 
wati Raman Sharma was selling the arti- 
cles on the relevant date and at the rele- 
vant time it has to be seen if his refusal 
to sell amounted to prevention as con- 
templated by Section 16 of the Act. 
Section 10 of the Act empowers a Food 
Inspector to take the sample. It does 
not create any obligation on the part of 
the salesman or any other person men- 
tioned therein to actively co-operate with 
the Food Inspector in taking the sample 
by physically handing over the article to 
him. It was for the Food Inspector to 
take the sample and if the salesman pre- 
vented him from doing so, he could be 
liable for an offence xmder section 16 
(1) (b) of the Act. 

7. The dictionary meaning of "to pre- 
vent” according to Oxford English Dictio- 
nary is to stop, keep, or hinder from 
doing something, to render an act or 
event impracticable or impossible by 
anticipatory action, to frustrate, defeat, 
bring to naught, render void or nugatory 
(an expectation, plan, etc). This means 
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that there must be some action on the 
part of the person preventing any act, 
which would render the performance of 
that act impracticable or impossible. 
Such action of that person may be in 
the shape of physical obstruction or show 
of force or threat or show of any gesture 
which hinders performance of the act. 
Simply not co-operating by not handing 
over any article to the Food Inspector 
will not amount to preventing him from 
taking the sample. Mere refusal to seU 
the artide unaccompanied by any ges- 
ture indicating that the Inspector would 
not be allowed to take the sample does 
not amount to prevention as contemplat- 
ed by section 16 (1) (b). 'Hiis view gets 
support from some cases cited on behalf 
of the petitioner. The first case referr- 
ed to is a decision in Bishan Dass Telu 
Ram V. State, AIR 1957 Puni . 99. 
In that case also the accused had 
refused to give sample even on payment 
and it was held: 

"that is not the same thing as preven- 
tion whidi need not have an element of 
physical obstruction, but it does involve 
some act which hinders an inspector from 
taking a sample”. 

Another case referred to is a decision in 
State of Gujarat v. Laljibhai Chaturbhai, 
AIR 1967 Guj 61. It was held therein; 

"Whether the Food Inspector was pre- 
vented or not would depend on the facts 
of the case in order to constitute the 
offence. There must be a physical 
obstruction or threat or an assault. Mere 
refusal to give a sample would not 
amount to 'such prevention. Nor would 
merely leaving the shop, we do not 
know for what purpose, amotmt to pre- 
vention”. 

As against this, the learned Cormsel for 
the opposite party has relied upon a 
decision of the Allahabad High Court in 
Municipal Board Sambhal v. Jhamman 
Lai, AIR 1961 All 103 in support of his 
contention that mere refusal to give the 
sample amounted to prevention as con- 
templated by section 16 (1) (b) of the 
Act. In this case when the Food Ins- 
pector reached the shop and demanded 
sample. Jhamman Lai instead of giv- 
ing it to him left the shop and promised 
to come shortly. The Food Inspector 
waited for some time but he did not turn 
up. Then he asked one Tota Ram, who 
was sitting there in the shop, to supply 
the sample. This man also did not give 
him the sample saying that it would be 
given by Jhamman Lai and he was go- 
ing to call him. He also left the shop. 
The Food Inspector prosecuted both of 
■ftem for offence under section 16 (1) 
(b) of the Act. It was contended on 
behalf of the accused that before there 


could be prevention, there should b« 
some kind of overt act. In that connec- 
tion it was held: 

"If a person disappears from the shop, 
in our opinion, he has done an overt - act 
by means of which he made it impossible 
for the Food Inspector to obtain a sam- 
ple from him. Apart from this fact we 
do not think that in cases of prevention 
an overt act is necessary”. 

In making the above observation, the 
learned Judge relied upon a decision of 
the Madras High Court in the case of 
Public Prosecutor v. Murugesan, AIR 
1954 Mad 199. In that Madras cas^ 
however, the conduct of the accused- w^ 
interpreted as sufficient overt act on his 
part to render the taking of sample 
impracticable. A sample of milk was 
demanded from the accused. He did not 
give it to the authority concerned. He 
went to the hotel and handed over the 
milk to the servant of the hotel, 
milk was put into the milk pan in which 
milk was boiling. Therefore the whole 
conduct was such as made it difficult for 
the authority to take the sample for ana- 
lysis. It is in that- connection that it 
was held: 

"On the facts alleged there could be 
no doubt that this accused, in the manner 
set out above and which need not be 
repeated, has effectively prevented -the 
local executive officer from taking the 
sample and for this no further overt act 
is necessary than what has happened”. 
This observation does not say that no 
sort of overt act was necessary to con- 
stitute prevention as contemplated by 
section 16 (1) (b) of the Act. In the 
Allahabad case referred to above so far 
Jhamman Lai was concerned, his disap- 
pearance from the shop was treated as 
an overt act by means of which he made 
it impossible for the Food Inspector to 
obtain a sample from him. It is for that 
reason that the aforesaid F^jab case 
which was cited - before their Lordships 
of the Allahabad High Comrt was dis- 
tinguished by making the following 
observations: 

"With respect we might say that the 
learned single Judge did not consider 
the point that by disappearance, the ac- 
cused had made it imrrassible for the 
Food Inspector to obtain sample "from 
the persons selling such article” which 
he was entitled to obtain under 
section 10 (1) and thereby he had pre- 
vented the Food Inspector in taking the 
sample as authorised by the Act”. 

The learned Judges did not observe that 
the view taken by the Pimjab High 
Court was wrong. They simply distin- 
guished it by saying that disappearance 
of the accused amoimted to prevention. 
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So far Tota Ram, who had refused to 
give the sample, was concerned, it was 
observed that it was not clear from the 
evidence that he was selling the oil and 
that he refused to give sample and had 
prevented the Food Inspector from tak- 
ing the sample from any person, who 
was s ellin g such artida The point whe- 
ther mere refusal to sell would amoimt 
to prevention was not considered in that 
AUahahad decision. This case is. there- 
fora no authority for the proposition 
•that liiere refusal to sell the article as 
sample to the Food Inspector amounts 
to preventing him from taking the sam- 
ple as contemplated by section 16 (1) (b) 
of the Act. 

8. In the instant case the allegation 
in the complaint is that the accused refus- 
ed to sell the sample to the Inspector. 
There is no • evidence that the Inspector 
insisted on taking sample and that the 
accused spoke that he would not allow 
him to do so. Rewati Raman Sharma 
did not offer any. physical obstruction. 
There is no evidence that he gave any 
threat or showed any imdesirable ges- 
ture. He quietly wrote out his refusal 
to sell the articies when asked to do so. 
He did not do any thing from which it 
could be inferred that he would not ^ow 
the Inspector to take the sample if he 
wanted to do so. In my opinion, the 
facts alleged and proved did not amount 
to preventing the Food Inspector from 
taking the sample, and as such no offence 
under section 16 (1) (b) is made out. 

9. The result is that the revision ap- 
plication is allowed. The order of con- 
viction and sentence passed^ against the 
petitioner is set aside. He is discharged 
from the bail bond. Fine, if realised, 
shall be refunded. 

■Reviaon allowed. 
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B. P. SmHA J. 

BalMshun Sao and others. Petitioners 
V. Munno Khan, Opposite Party. 

Criminal Revn. No. 2020 of 1968, D/- 
24-2-1969. from order of Sub-Divisional 
Magistrate, Patna City, D/- 22-7-1966. 

(A) Criminal P. C. (1898), Ss. 112 and 

107 — Substance of the information — 
Order of the IVIagistrate not indicatiiy? 
the nature of the information ‘received 
which induced him to take action under 
section 107 of the Code is had. AIR 1953 
Cal 491, ReL on. (Para 3) 

(B) Criminal P. C. (1898), Ss. 439. 112 
and 107 — Revision of orders in proceed- 
ings under Ch. 8 — Initial order draw- 
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ing up proceeding under S. 107 and call- 
ing on other side to show cause — Spe- 
cification required under law not men- 
tioned in order — Revision against order 
is not premature and it can he enter- 
tained — Cri. Rev. No. 351 of 1954, D/- 
18-11-1954 (Pat), Not foUowed; AIR 
1929 Pat. 67, Followed. (Para 5) 

(C) Criminal P. C. (1898), Ss. 439, 112 
mid 107 — Revision of orders in proceed- 
ings imder Ch. 8 — Order asking party 
to show cause why he should not execute 
bond for keeping peace for one year — 
Order not directing that the period of 
one year should commence from any 
particular date — Fact that the period 
of one year from date of passing the 
order had already elapsed by the time 
revision is heard does not mean that the 
order has to he set aside. AIR 1949 All 
21, Dissented from. (Para 6) 

Cases Referred: Chronological Paras 
(1954) Criminal Revn. No. 351 of 
1954, D/- 18-11-1954 (Pat), Zahur- 
uddin V. State 4, 5 

(1953) AIR 1953 Cal 491 (V 40) = 

1953 Cri LJ 1165, Birdhaj Boy 
V. State 3 

(1949) AIR 1949 All 21 (V 36) = 

50 Cri LJ 78, Baburam v. Rex 6 

(1929) AIR 1929 Pat 67 (V 16) = 

30 Cri LJ 492, Amanat AJi v. 
Emperor 5 

Surendra Prasad (No. H) and Z akir 
Hussain Mirza, for Petitioners; Naseem 
Ahmad, for Opposite Party. 

ORDER: This application is directed 
against an order passed by the Sub-divi- 
sional Magistrate of Patna City on the 
22nd July, 1966, drawing upaproceed- 
mg under section 107 of the Code of Cri- 
minal Procedure (hereinafter referred to 
as the Code) against the petitioners call- 
ing upon them to show cause by the 6th 
August, 1966, as to why they should not 
be ordered to execute bonds of rupees 
one thousand with two smeties of the 
like ^'oimt each for keeping peace for 
a period of one year. It appears that 
this order was passed on the basis of a 
police report of the Malsalami Police 
station that there was an apprehension 
of the breach of the peace due to old 
enmity for a piece of land, which is a 
graveyard. 

2, Learned Cormsel for the petitioners 
has submitted that the order of the 
Court below is vague and the notices 
served upon the petitioners did not dis- 
close as to what was tiie substance of 
the informations which they were to 
answer. In this connection he has referr- 
ed to section 112 of the Code, which 
provides that when a Magistrate acting 
trader Section 107 of the Code deems it 
necessary to require any person to 
show cause, he shall mie an order 
in writing, setting forth the substance of 
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the information received, the amount of 
the bond to be executed, the term for 
which it is to be in force, etc. I think 
the contention of the learned coimsel is 
well founded. 

3. Under Section 107 of the Code, 
whenever a Magistrate is informed that 
any person is likely to commit a breach 
of the peace he may require such person 
to show cause why he should not be 
ordered to execute a bond, with or with- 
out sureties for keeping the peace for a 
period not exceeding one year. This has 
to be done in the manner provided in the 
subsequent sections and the manner is 
provided in S. 112 of the Code. That 
section requires a Magistrate to make 
an order in writing setting forth the 
substance of the information received. 

Here, in the instant case, it appears 
that the learned Magistrate has not given 
the substance of the information receiv- 
ed in the order. He has simply passed 
orders in the following terms; 

"Perused the police report of Malsa- 
lami P. S. and duly forwarded by D. I. 
Police, Patna City, for action under sec- 
tion 107 Cr. P. C. 

Whereas, I am satisfied from the police 
report of Malsalami P. S. that there is 
a serious apprehension of breach of 
peace at the hands of members of O, P. 
due to old enmity for piece of land which 
is graveyard which may disturb the 
public peace and tranquillity in a place 
which lies within the local limits of my 
jurisdiction. 

Draw up proceeding under section 107 
Cr. P. C. against the members of O. P. 

17 

It is not stated in this order as to what 
was the substance of the report of the 
police and in what manner the peti- 
tioners were likely to commit breach of 
the peace. It is also not stated as to 
with regard to which graveyard there 
was apprehension of breach of the peace. 
All these things have been left vague. 
The notices to show cause served on the 
petitioners were in these very terms. 
Therefore, it was not clear from the 
contents of the notices as well as to 
what allegations the petitioners were to 
answer. 

Such order which does not contain the 
substance of the information received has 
been held to be bad in a decision of the 
Calcutta High Court in the case of 
Birdhaj Eoy v. State, AIR 1953 Cal 491, 
which has been referred to by the learn- 
ed Counsel for the petitioners. It has 
been held therein tliat the order of the 
Magistrate not indicating the nature of 
the information received which induced 
him to take action under section 107 of 
the Code is bad. No decision counter to 
it could be pointed out by the learned 
Counsel for the opposite party. 


4. It has, however been submitt- 
ed by the learned Counsel for the 
opposite party that the revision ap- 
plication is premature inasmuch as 
the petitioners have only been call- 
ed upon to show cause and that 
stage is to come when, after the perusal 
of the show - cause the Magistrate would 
take a decision whether to proceed with 
the proceeding- or not. In this connec- 
tion, learned Counsel for the opposite 
party has relied upon a decision of this 
Court in Criminal Rev. No. 351 of 1954' 
(Pat) Zahuruddin v. State, decided on the 
18th November, 1954. In that case also 
a proceeding was started under Sec- 
tion 107 of the Code and the petitioners 
were called upon to show cause as to 
why they should not be ordered to exe- 
cute a bond. It was observed that it would 
be premature for this Comt to say whether 
the allegations did or did not warrant a 
proceeding trader Section 107 of the Code, 
the learned Magistrate having complete 
jurisdiction to issue notices under that 
section. 

5. In answer to this, learned Counsel 

for the petitioners has referred to an 
earlier decision of this Court in the 
case of Amanat Ali v. Emperor AIR 
1929 Pat 67. In that case also against 
the very initial order drawing up a pro- 
ceeding under section 107 of the Code 
and calling upon the other side to show 
cause, a revision was filed and that was 
allowed on the groimd that specifications 
as required trader the law were not 
indicated in the order, that is to say, the 
petition in revision was entertained 
against the initial order calling upon the 
other side to show cause. This decision 
is counter to the aforesaid decision in the 
case of Zahurruddin, Criminal Revn. 
No. 351 of 1954 D/- 18-11-1954 (Pat), 

referred to by learned. Counsel for the 
opposite party, in which the revision was 
characterised as premature at that stage. 
The decision in the case of Amanat 
AIR 1929 Pat 67 was not referred to in 
that decision, which has been relied 
upon by the learned Counsellor the op- 
posite party. The decision in the case 
of Amanat Ali being an earlier decision 
and having not been overruled by a 
Bench decision of this Court has to be 
followed. Therefore, I hold that the pre- 
sent revision application is not prema- 
ture. 

6. Another contention of the learned 
Counsel for the petitioners has been that 
the petitioners were caUed upon to show 
cause why they should not execute a 
bond for keeping peace for a period of 
one year and this period must be taken 
to have begun from the date of the 
order, that is to say, from the 22nd 
July,- 1966, and, since that period has al- 
ready elapsed, the order is fit to be set 
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aside now. In this connection he has 
relied upon a decision of the Allahabad 
High Court in the case of Baburam v. 
R^ AIR 1949 All 21. In that case the 
initial order requiring the parties con- 
cerned to furnish security for a period 
of three months commenced from the 18th 
August, 1947, when it was observed that 
that period having already expired, if 
the learned Magistrate was to hear the 
case upon merits imder section 117 of 
the Code, he wo'uld not be in a position 
to pass a final order in confirmation of 
the previous order and he would have 
■to drop the proceeding. With such 
observations, the proceeding was quash- 
ed. 

It would, however, appear that in that 
particular case, the period of three 
months was directed to commence from 
a particidar date. That is not the case 
in the case under consideration. Fur- 
ther, if such be the intention of la-w, 
then in every case, by coming in revi- 
sion and dealing ■the matter, the person 
proceeded against would evade the 
execution of the bond. Learned Coun- 
sel h^ not been able to cite any deci- 
sion of this Court on this point. With 
respect, I am not inclined to agree with 
the decision referred to above. 

7. In view of what has been said 
above, the application is allowed and the 
order of the learned Magistrate dated 
the 22nd July, 1966, is set aside on the 
ground that it is vague. I would, ho'W- 
ever, like to make it clear "that it is 
always open to the learned Magistrate to 
lake appropriate action ^ in a legal way 
if any such occasion arises. 

Petition allowed. 
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S. N. P. SINGH AND 
SHAMBHU PRASAD SINGH, JJ. 

Dehri Rohtas Light Rly. Co. Ltd., Peti- 
tioner V.: Union of India and ano'ther. Op- 
posite Party. 

Ci-vil Writ Jurisdiction Case No. 545 of 
1968, D/- 26-2-1969. 

(A) Railways Act (1890), Ss. 29 and 42 
Constitution of India, Art. 245 — 
Po'wers of Central Government tmder 
Ss. 29 and 42 are not absolute — Although 
sections do not provide any guide-lines 
legislative policy can be gathered from 
the whole Act. 8 

Sections 29 and 42 are not invalid on 
the ground that in those sections abso- 
lute power has been given to the Cen- 
tral Government to regulate the rates 
of freight etc. applicable to all Railways 

IM/KhI/EllO/69/MVJ/M 


including the non-Govemment railwas^. 

(Para 19) 

It is •true that in the ■two impugned 
sections the Legislature has not provided 
any guide-line in the matter of regula- 
tion of rates of freight etc. by the Cen- 
tral Government. The preamble of the 
Act also does not lay down any legisla- 
tive policy and as such it is not possible 
to gather any guide-line from the pream- 
ble of the Act in this regard. But it is 
■well settled that the legislative policy be- 
hind a particular enactment can be 
gathered from the entire provisions of 
the Act. From the pro-visions of Ss. 27-A, 
28 and 41 of the Act it can be gathered 
that “reasonableness”, "interest of the 
public” and “avoidance of discrimina- 
tion” are the basic legislative policy be- 
hind the enactment as contained in Chap- 
ter V of the Act. There is thus a bind- 
ing rule of conduct in sections 27A, 28 
and 41 of the Act in the light of which 
the Central Government have to exer- 
cise the powers conferred on them imder 
Sections 29 and 42 of the Act. It isi, 
therefore, difficult to hold that "the Legis- 
lature has delegated its authority to the 
Central Government in the matter of 
regulation of rates of freight etc., ap- 
plicable to Railways including the non- 
Govemment Railways by surrendering 
its essential legislative functions in favour 
of the Central Government. AIR 1967 
SC 1895, Dist.; AIR 1960 SC 475, Rel. on. 

(Para 15) 

(B) Railways Act (1890), Ss. 29 and 42 

— Orders under — Quasi-judicial natiue 
—-Record of e'vidence. 

The power which is vested in the Cen- 
tral Government imder Sections 29 and 
42 of the Act is quasi-judicial in nature 
in so far as it affects the rights of the 
Companies running non-Govemment Rail- 
ways and such a power in the case of 
non-Govemment Railways has to be 
exercised in conformity "with the princi- 
ples of natiual justice. Though the Act 
does not expressly cast a du'ty on the 
Central Government to act judicially, as 
the orders of the Central Government 
have to be passed on the materials plac- 
ed before "them and such orders might 
seriously affect the rights of the Com- 
panies rtuming non-Govemment Rail- 
ways, it is implied that a duty is cast on 
the Central Government to act judicial- 
ly in the matter of regulation of rates 
etc. applicable to non-Govemment Rail- 
ways. AIR 1962 SC 1110 and AIR 1967 
SC 1398, Foil. (Paras 23 and 26) 

(C) Railways Act (1890), Ss. 29 and 42 

— Constitution of India, Art. 22G — ^ 
Speaking orders — Orders of Central 
Government — Principles to be observ- 
ed. 

Where a statute or any rule framed 
thereunder in specific terms requires an 
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authority to give reasons for its deci- 
sion, the authority is boiuid to give a 
reasoned decision. An order passed in 
contravention of such a mandatory pro- 
vision would render its decision invalid. 
The two impugned sections of the Act 
although do not provide for giving rea- 
sons, and the question of the violation 
of the statutory provision does not arise 
yet the authority should give reasons in 
support of its decision as a rule of 
prudence. Case law discussed. 

(Paras 28, 30) 

(D) Railways Act (1890), Ss. 28 and 23 
— Constitution of India, Art, 14 — Gov- 
ernment railway and non-Govemment 
railway — Government can he put in a 
separate class — Discrimination between 
non-Government railways alleged — * 
Burden of proof is on petitioner. 

The Government can be legitimately 
put in separate class by itself. There 
can be no two opinions on the question 
that the profits earned by Government 
Railways accrue to the benefit of the 
general public whereas the profits earn- 
ed by a non-Govemment Railways accrue 
to the benefit of a particular individual 
or a set of individuals. It caimot also 
be doubted that a Government Railway 
provides better facilities to' the travel- 
ling public than a non-Govemment Rail- 
way in several respects. The Govern- 
ment Railways, therefore, can legitimate- 
ly be put as a class by themselves and 
as such there will be no violation of 
Article 14 of the Constitution when the 
Central Government differentiates be- 
tween the Government Railways and the 
non-Govemment Railways in the matter 
of fixation of rates of freight etc. 

(Para 33) 

However, where the petitioner alleges 
that a discrimination is made between 
itself and non-Govemment railways it is 
for the petitioner to prove by placing 
sufficient materials before the Court. 

(Para 35) 

(E) Constitution of India, Art, 226 — 
Affidavits — New point — Principles. 

Ordinarily a new point taken in the 
rejoinder to the counter-affidavit should 
not be entertained by the court imless the 
petitioner with the permission of the 
coiut amends the main application. But 
facts stated in the counter-affidavit of 
the other side which support a point 
taken in the petition can always be reli- 
ed on. Further where a particular point 
is taken in the main application and what 
is stated in reply to it in the counter- 
affidavit of the other side is not factual- 
ly correct, statements in the rejoinder to 
the counter-affidavit pointing out the 
incorrectness of the allegations in the 
counter-affidavit should also be taken 
into consideration. If it is open to the 
plaintiff to a suit to deny in his deposi- 


tion the averments in the written state- 
ment, there appears no reason why state- 
ments in the counter-affidavit not fac- 
tually correct cannot be denied by filing a 
rejoinder to it by the petitioner in a writ 
application. (Para 37) 

Cases Referred: Chronological Paras 

(1969) AIR 1969 SC 414 . (V 56) = 

Writ Petn. No. 118 of 1968, D/- 20- 
9-1968, Som Datt Datta v. Union 


of India 20 

(1968) AIR 1968 SC 850 (V 55) = 
1968-2 SCR 186, Union of India 
V. P. K. Roy 25 

(1967) AIR 1967 SC 361 (V 54) = 

1968-1 SCJ 198, Bharat Barrel 
and Drum Mfg. Co. v. L, K, 

Bose 25 

(1967) AIR 1967 SC 1398 (V 54)=' 
1967-2 SCR 732, State of Assam 
V. Gaiihati Municipal Board, Gau- 
hati 26 

(1967) AIR 1967 SC 1606 (V 54) = 

1967-3 SCR 302, Bhagat Raja v. 

Union of India 29 

(1967) AIR 1967 SC 1895 (V.54)= 

1967-3 SCR 557, Devi Das v. 

State of Punjab DL6 

(1967) Civil Appeal No. 2340 of 
1966, D/- 2-2-1967 (SC), State of 
Maharashtra v. BabulM Kripa- 
ram Takkamore 40 

(1966) AIR 1966 SC 671 (V 53)= 

1966-1 SCR 466, M. P. Industries 
Ltd V, Union of India 29 

(1965) AIR 1965 SC 1222 (V 52)= 

1965-1 SCR 678, Govindrao v. 

State of M. P. 29 

(1964) AIR 1964 SC 1179 (V 51)=' 

1964-6 SCR 846, State of M. P. 

V. Bhopal Sugar Industries Ltd 35 

(1963) AIR 1963 SC 222 (V 50) = 

1963-2 SCR 353, Lachhman Dass 
V. State of Punjab 34 

(1963) AIR 1963 Pat 201 (V 50) = 
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S. N. P. SINGH,' J.t This is an application 
under Articles 226 and 227 of the Con- 
stitution of India in which the validity of 
the _ order of the Government of India, 
Ministry of Railways (Railway Board), 
contained in' letter No. TCR/1078/66/DRL, 
dated 2-4/5-1968 (Annexure 13) addressed 
to the petitioner has been challenged. 


2. The relevant facts which are not 
in dispute are these. The petitioner. 
Dehri Rohtas Light Rly. Co. Ltd., here- 
after to be called the petitioner Com- 
pany, is a Company registered imder the 
Indian Companies Act, 1882, having its 
registered office at Dalmianagar in the 
State of Bihar and it carries on busi- 
ness of transport of- goods and passengers 
by the Dehri. Rohtas Light Railway in 
the district of Shahabad. Sometime in 
the year 1908 Messrs Octavius Steel & 
Company, Calcutta, the promoters of a 
Company to be called the Dehri- Rohtas 
Tramway Company Ltd;, made an appli- 
cation to the Government of Bengal for 
sanction to the construction of a line of 
Tramwaiy between Dehri-on-Sone ori the 
East Indian Railway and the -village of 
Akbarpore within the District of Shaha- 
bad. The Government of Bengal by 
Notification No. 24 R, dated the lOth of 
November, 1908, granted the application 
and made an order under section 5 of 
the Bengal Tramways Act (III of 1883) 
called the Dehri Rohtas Tramway Com- 
pany Order (Annexure 1). By the said 
order the Government of Bengal reserv- 
ed to itself full control over charges of 
all kinds for the use of the tramway. An 
agreement dated the 4th of June, 1909, 
between the District Board of Shaha- 
bad, Octavius Steel & Company and the 
Dehri Rohtas Tramway Company Ltd., 
was entered into (Annexure 2) and there- 
after Dehri Rohtas Light Railway was 
constructed. When the. Government of 
India Act, 1935, came into force, the_ con- 
trol over Dehri Rohtas Light Railway 
vested in the Federal Railway Authori-ty 
(whidi before its. establishment meant the 
Central Government) by virtue of the pro- 
-visions of Section 311 (2) of the Govern- 
ment of India Act, 1935. Thereafter the 
petitioner Company is governed by the 
pro-visions of Indian R^ways Act. 1890 
(Act IX of 1890), hereafter called "the 
Act”, and is included in the definitions 
of "Railway Company” and "R^-way 
Administration” -within the meaning of 
Section 3 of the Act, In exercise of the 
powers conferred on -the Central Govern- 
ment by Section 29 of the Act, the Cen- 
tral Government fixes the maximum and 
minimum rates from -time to time appli- 
cable to Government Railways and other 
private Railways including the petitioner 
Company. The Central Government also 
by virtue of the pro-visions contained in 
Section 42 of the Act classifies any 
commodity, which has not been classified 
before, or re-classifies any commodity 
and increases or reduces the level of class 
rates and other charges applicable to 
Government Railways and other private 
railways including the petitioner Com- 
pany. 
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3. It appears that there was a general 
revision of classification and rates by the 
Central Government in the year 1958 and 
accordingly the petitioner Company also 
revised the freight rate , in 1958. 
The Central Government - permitted to 
levy five per cent surcharge on the basic 
rates as revised in 1958 with effect from 
the 1st of April, 1960, to all Eailways in- 
cluding the petitioner Company. By 
order No. TC. 1/1078/62 dated the 2nd of 
May, 1962, the Eailway Board revised 
the basic freight rates for goods, coal and 
livestock traffic in respect of all Govern- 
ment Eailways and forwarded the copy 
of the order to aU non-Govemment Eail- 
ways including the petitioner Company 
asking them whether they also desired 
that the proposed increase should be 
made applicable to them as well and to 
furnish full justification for the same to 
enable the Board to examine the ques- 
tion further (Annexure 4). It appears 
that the petitioner Company sent a r^ 
presentation dated the 5th July, 1962, in 
which the petitioner Company made a 
request for making the increased freight 
rates applicable to it (Annexure 5). The 
Eailway Board, however, rejected the re- 
presentation of the petitioner Company 
and by their letter no. TCI/1078/62, dated 
the 20th of August, 1962, informed the 
petitioner Company that after consider- 
ing all the points raised in the letter of 
the petitioner Company the Board came 
to the conclusion that no increase in the 
rates in force over the Dehri Rohtas 
Light Railway was called for (Annexure' 
6). The request made by the other non- 
Govemment Railways for the increase in 
rates and freights was acceded to and 
they were allowed the same increase in 
rates and freights as were applicable to 
the Government Railways. 

4. It appears that in 1963 in respect 
of Government Railways the supplemen- 
tary charge on goods traffic was increas- 
ed from 5% to 10 p.- c. and a surcharge pf 
10% was introduced on parcels traffic. 
All non-Govemment Railways including 
the petitioner Company and Port Trust 
Railways made a request for similar in- 
crease in the rate of supplementary 
charge. The request made by the peti- 
tioner Company was turned down by the 
Railways Board whereas the request 
made by the other non-Govemment Rail- 
ways and Port Trust Railways was ac- 
ceded to and they were allowed to imple- 
ment the same increase in the rate of 
supplementary charge _ from_ different 
dates as was made applicable in the case 
of Government Railways. 

5. In the year 1964 there was a fur- 
ther increase in the rate of supplemen- 
tary charge from 10% to 12% on goods 
freight with effect from the 1st of April, 
1964, in respect of Government Railways. 


All non-Govemment Railways including 
the petitioner Company made representa- 
tions for similar increase in, the rate 
of supplementary charge. The increase 
in the rate of supplementary, charge was 
sanctioned to all non-Government Rail- 
ways ' except the petitioner Company 
from different dates. The request made 
by the petitioner Company for increase 
in the rate of supplementary charge was 
finally turned dovm by the Ministry of 
Railways by their letter No. TCl/1078/64 
DRL dated the 8th of Jime, 1965 (An- 
nexure A). 

6. It is alleged that by Circular No. 
TCl/1078/65 dated the 27th of February, 
1965. and the 12th of March, 1965, the 
Railway Board ordered various adjust- 
ments in freight rates with effect from 
the 1st of April, 1965, both upward and 
downward, by way of reclassification of 
certain commodities, introduction of some 
new classes and merging of the supple- 
mentary charges in the basic rates which 
had been .permitted earlier to Govern- 
ment and some non-Govemment Rail- 
ways. It is further alleged that the peti- 
tioner Company was required to show 
the supplementary charges separately and 
was not permitted to merge with .the 
basic freight as was done in the case of 
all Government Eailways and other non- 
Government Railways, although ■ the re- 
classifications, upward and downward, 
were made applicable to the petitioner 
Company. It is stated in the counter-affi- 
da-vdt filed on behalf of the opposite party 
that the petitioner Company was per- 
mitted to revise the rates merging fte 
5% supplementary charge and to notify 
them with effect from the 1st of May, 
1965. In support of the above state- 
ment, -the copy of letter no. TCl/1078/65, 
dated the 9th of April,, 1965. from the 
Ministry of Railways, addressed to tlie 
Managing Agents, Dehri Rohtas Light 
Railway, Daimianagar, has been enclosed 
with the counter-affidavit (Annexure B). 

7. In the year 1966 a supplementary 
charge of 3% was introduced with effect 
from the 1st of April, 1966, on goods 
traffic subject to certain exceptions in 
respect of Government Railways. All 
non-Govemment Railways including the 
petitioner Company made representations 
for similar increase in the supplemen- 
tary charge. The representations made 
by other non-Govemment Railways, 
namely, Shahadra-Saharanpur, Arrah- 
Sasaram, Futwa-Islampur. Howrah-Amta 
and Howrah-Shealcala, were made appli- 
cable to them with effect from the 15th 
of December, 1966. The representation 
made by the petitioner Company dated 
the 18th of October, 1966 (Annexure 7) 
was turned down by the Ministry of Rail- 
ways by their letter No. TCR/1078/65/ 
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DRL, dated the 9th of January. 1967 
(Annexure 8), 

8. It appears that in the year 1967 also 
fcere was some increase in the charges 
in respect of Government Railways. All 
non-Government Railways including the 
petitioner Company made representations 
for permitting the same increase and all 
the non-Govemment Railways except 
the petitioner Company were allowed the 
same increase from different datek The 
representation of the petitioner dated the 
17th of June, 1967 (Annexure 9) was 
turned down by letter No, TCR/1078/66 
DRL dated the 27th of December, 1967, 
of the Ministry of Railways (Annexure 
10). It appears that the petitioner Com- 
pany again sent a letter dated the 21st 
of February, 1968, to the Railway Board 
for reconsideration of the aforesaid order 
dated the 27th of December, 1967, and 
made a request for increase in freights 
and fares as were applicable to the other 
Railways (Annexure 11). In response to 
the letter of the petitioner Company (An- 
nexme 11), the Government of India. 
Ministry of Railways (Railway Board) by 
the impugned order, as contained in their 
letter no. TCR/1078/66/DRL, dated 2-4/5- 
1968. (Annexure 13). accorded sanction 
for the increase in freight rates for goods 
traffic and passenger fares with effect 
hom the 1st June, 1968, in respect of 
the petitioner Company on the following 
basis; 


(a) The supplementary charge leviable 
on goods traffic to be increased from 
5% to 10%. 

fb) The basis for first class passenger 
tares to be increased from 5.18 paiseper 
Kilometre to 6 paise per kilometre, for 
Second class from 2.91 paise per kilo- 
fh 3.5 paise per kilometre and for 

^e third class from 1,94 paise per kilo- 
metre to 2,25 paise per kilometre, 
v,®’ In the meantime the Railway 
oara revised the freight rates of pas- 
^nger fares in respect of Government 
railways with effect from the 1st of 
Apm, 1968, and all the non-Govemment 
effect from the 11th 
^^98. The petitioner Company 
made a representation by let- 
the 20th April, 1968, in which 
ovaL ™ade a request for the same in- 
%-e m freights and fares (Aimexure 12). 
■Can * appears that the petitioner Com- 

ginn ’ being satisfied with the deci- 
In ® Railway Board as conveyed 

ter letter (Annexure 13), sent a let- 
Wav p representation to the Rail- 

11th of May. 1968, in 
maki^o another request for 
freight rates at par with the 
Government and other 
On Railways (Annexure 16). 

19^8, the petitioner 
P y sent a telegram to the Railway 
1970 Pat./8 IV G — 40 


Board to expedite the sanction (Annexure 
17). A letter was also sent by the peti- 
tioner Company on the 17th of June, 
1968, in which a request was made for 
an early decision on their representation. 
The Railway Board by their letter no. 
TCR/1078/66/DRL, dated the 23rd of July, 
1968 ultimately rejected the representa- 
tion made by the petitioner Company 
and expressed their inability to accede to 
any further enhancement in fares and 
freights (Annexure D). The above-men- 
tioned letter of the Railway Board was 
sent to the petitioner Company after the 
present application was filed in this 
Court on the 22nd of July, , 1968, 

11. It is alleged that the freight rates 
which are applicable to the petitioner 
Company after the increase made by the 
order of the Railway Board dated 2-4/5-68 
are almost equal to the freight rates 
which were applicable in the case of 
Government Railways with effect from 
the 1st of July, 1962. Statements show- 
ing_ the year to year increase in the 
freight rates applicable to Government 
Railways and those applicable to the 
petitioner Company in regard to some 
major commodities, such as, limestone 
and cement, have been filed as Annexures 
14 and 15. According to the petitioner 
Company, the Central Government has 
made a discrimination against the peti- 
tioner Company by allowing them only 
tlie increase in the rates which had been 
allowed to the. Government Railways as 
far back as 1962 instead of allowing them 
to charge the same rates as are at pre- 
sent charged by the Government and 
other non-Government Railways. 

12. In their application the petitioner 
Company has challenged the validity of 
the order (Armexure 13) on various 
grounds. In their counter-affidavit the 
opposite party have alleged that the peti- 
tioner Company stands in a class by It- 
self and that the reasons, which led to 
increase in the freight rates etc., from 
time to time in respect of Government 
Railways, are not applicable to the peti- 
tioner Company. It is further alleged 
that the Central Government in granting 
increase in freight rates etc., to other 
non-Government Railways have taken in- 
to consideration their financial position. 

13. Mr. Lai Narayan Sinha, learned 

counsel appearing for the petitioner Com- 
pany without disputing the position that 
the petitioner Company is governed by the 
provisions of the Act, at the time of 
argument raised the following conten- 
tions. A i 

(a) That sections 29 and 42 of the Act 

are invalid in so far as they empower the 
Central Government to regulate ^e rates 
of freight etc., applicable to non-Govem- 
ment Railways. , - , . j - 

(b) That the power, which is vested m 
the Central Government under Ss. 29 


114 Pat [Prs. 13-15J D. E. L. Ely. Co. v. Union of India (Singh J.J A.!*. 


and 42 of the Act, is quasi-judicial in 
nature and it has to be exercised in 
conformity "with the principles of natu- 
ral justice which has not been done 
while fixing the rates of freight etc. of 
the petitioner Company. 

(c) That the Central Government while 
exercising quasi-judicial power under 
sections 29 and 42 of the Act have to 
pass reasoned orders which have_ not 
been done in the case of the petitioner 
Company. 

(d) That the Central Government in 
fb^g the rates of freight etc., have 
made a discrihUnation between the peti- 
tioner Company and the Government 
Eailways as w^ as between the peti- 
tioner Company and other non-Govem- 
ment Eailways without any reasonable 
basis. 

(e) That the Central Government have 
tahen into consideration irrelevant fac- 
tors and have left out of consideration 
relevant factors in fixing the rates of 
freight etc., applicable to the petitioner 
Company. 

14. I shall now proceed to consider 
the points raised seriatim. The validity 
of sections 29 and 42 of the Act h^ been 
chaUenged on the ground that in the 
two sections absolute power has been 
given to the Central Government to regu- 
late the rates of freight etc. applicable 
to aU railways including the non-Govem- 
ment railways, Mr. Sinha urged that the 
two sections may be valid in so far as 
they empower the Central Goveimment 
to regulate the rates of freight etc. appli- 
cable to Government railways inasmuch 
as the Central Government have the 
absolute right to regulate the rates of 
freight and fare applicable to their own 
Eailways but the sections are invalid in so 
far as they empower the Central Govern- 
ment to regulate the rates of freight 
and fare applicable to non-Govemment 
Eailways because the Legislature has 
not provided any guidance in the 
matter of fixation of rates. Accord- 
ing to Mr. Sinha there is a com- 
plete delegation of the Legislative 
functions in the Central Government in 
regard to tbe question as to what would be 
the guiding principles in the matter of 
fixation of rates of freight and fare ap- 
plicable to non-Govemment Eailways. 
Section 29 of the Act reads as follows: 

"(IV The Central Government may by 
general or special order fix maximum 
and minimum rates for the whole or any 
part of a railway, and prescribe the condi- 
tions in which such rates will apply., 

(2) The Central Government may. by 
a like order, fix the rates of any other 
charges for the whole or any part of a 
railway and prescribe the conditions in 
whicli such rates of charges shall apply. 

(3) Any complaint that a railway 
administration is contravening any order 


issued by the Central Government under 
sub-section (1) shall be determined by 
the Central Government.” 

It is clear from the provisions of S, 29 
that no guiding principles have been pro- 
vided there in the matter of fixation of 
maximum and minimum rates or the 
rates of any other charges applicable to 
the whole or any part of a railway and 
for prescribing the conditions in which 
the rate and rates of charges are to be 
applied. Section 42 of the Act runs as 
follows; 

"The Central Government alone shall 
have power — 

(a) to classify or reclassify any com- 
modity; 

(b) to increase or reduce the level of 
class rates and other charges.” 

Similarly no guiding principles have been 
provided in section 42 itself in the mat- 
ter of classification or reclassification of 
the commodities or in the matter of in- 
crease or reduction in the level of class 
rates and other charges by the Central 
Government, Thus, in the two impugn- 
ed sections the Legislature has not pro- 
vided any guide-line in the matter of 
regulation of rates of freight etc. by the 
Central Government. The preamble of 
the Act does not lay down any legisla- 
tive policy and as such it is not possible 
to gather any gmde-line from the pre- • 
amble of the Act in the matter of regula- 
tion of rates of freight etc. by the Cen- 
tral Government, 

15. The next question which falls for 
consideration is whether any legislative 
policy has been laid down in tbe other 
relevant sections of the Act. It is well 
settled _ that the legislative policy behind 
a particular enactment can be gathered 
from the entire provisions of the Act 
(See the cases of Union of India v. Bha- 
namal Gulzarimal Ltd., AIE 1960 SC 475 
and Vasanlal Maganbhai Sanjanwala V. 
State of Bombay, AIE 1961 SC 4). Chap- 
ter V of the Act in which the two impu- 
gned sections occur is headed as 
"Traffic Facilities”. Section 27 imposes 
an obligation on a Eailway Administra- 
tion to arrange for receiving and for- 
warding traffic without unreasonable 
delay and without partiality. Section 27A 
empowers the Central Government in the 
public interest to give directions hi 
regard to transport of goods by a Eail- 
way Administration. Section 28 lays 
down as follows: 

"A railway adnunistration shall, not 
make or give any imdue or unreasonable i 
preference or advantage to, or in favoiu: F 
of, any particular person or railway 
adminiriration. or any particular descrip- 
tion of traffic, in any respect whatso- 
ever, or subject any particular person of 
railway administration or any particular 
description of traffic to ajoy undue or un* 
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reasonable prejudice or disadvantage in 
any respect whatsoever.” 

Section 41 of the Act reads thus: 

"(1) Any complaint that a railway 
adrninistration — 

(a) is contravening the provisions of 
section 28, 

(b) is charging for the carnage of any 
Commodity between two stations a- rate 
which is unreasonable, or 

, (c) is levying any other charge which 
is •unreasonable, , - 

may be made to the Tribunal, and 
the Tribunal shall hear and decide 
any sudi complaint in accordance 
■with "the pro'visions of this Chapter. , • 

(2) In the case of a complaint under 
clause (a) of sub-section (1), 

(i) whenever it is sho-wn that a rail- 
way administration charges , one trader or 
class of traders or the traders in any 
local area lower rates for the same or 
similar animals or ■ goods or lower rates 
for the same or similar services, than 
it charges to other traders or classes of 
traders, or to the traders in another 
local area, the burden of proving that 
such lower charge does not amo'unt to 
an undue preference shall lie on the rail- 
way admixustration. 

(ii) in deciding whether a lower charge 
does or does not amount to an undue pre-: 
ference, the Tribunal may, in adchtion to 
any other considerations affecting the 

:■ case, take into considera'tion whether such 
lower charge is necessary in the interests 
of the public. 

(3) In the case of a complaint under 
clause (b) or clause (cj of sub-section (1), 
the Tribunal may fix such rate or charge 
as it considers reasonable: 

Provided that the rate to be fixed 
under clause (b) of sub-section fl) shall 
be within the limit of the Government 
under sub-section (1) of section 29. 


(4) A complaint xmder this section 
may be made jointly against two or 
more railway admini^ations”. 

From the pro'visions of sections 27A 28 
and 41 of the Act it can be gathered 
that "reasonableness”, "interest of the 
public” and "avoidance of discrimina- 
tipn” are the basic legislative policy be- 
hind the enactment as contained in Chap- 
ter V of tihe Act. There is thus a bind- 
ing rule of conduct in sections 27A, 28 
and 41 of the Act in the light of which 
the Central Government have to exer- 
cise the powers conferred on ' 'them xmder 
sections 29 and 42 of the Act. It is, 
therefore, difficult to hold that the Legis- 
lature has delega'ted its authority to the 
Central Government in the ma'tter ol 
regulation of rates of freight etc., appli- 
cable to Railways including the non-Goy- 
emment Railways by surrendering its 
essential legisla'hve functions in favour 
6f the Central Government. 


_ 16. Mr. Sinha appearing for the petf- 
•iioner company strongly relied on a deci- 
sion of the Supreme Court in the case 
of De'vi Das v. State of Punjab, AIR 1967 
SC 1895. In that case section 5 of the 
East Punjab General Sales Tax Act, 1948, 
as it originally stood, was held to, be 
void. The learned Chief Justice while 
dealing ■with the question regarding the 
validity of section 5 of . ^e Pimjab Act 
observed as follows: 

“Under section 5 of the Punjab Gene- 
ral Sales Tax Act, 1948, as it originally 
stood, an imcontroUed power was con- 
ferred on the Pro'vincial Government to 
le'vy every year on the taxable turnover 
of_ a dealer a tax at such rates as the 
said Government might direct. Under 
that section the Legislatine practically 
effaced itself in the matter of fixation of 
rates and it did not give any guidance 
either under that section or xmder any 
other provisions of the Act. . . .no other 
provision was brought to oxir notice. The 
argiunent of the learned coxmsel that 
such a policy cotfid be gathered from the 
constitution^ proxdsions cannot be ac- 
cepted, for, if accepted, it would destroy 
the doctrine of excessive delegation. It 
would also sanction conferment of power 
by Legislature on the executive Govern- 
ment ■without laying down any guide-lines 
in the Act The minimxun we expect of 
the Legislature is to lay down in the Act 
conferring such a power of fixation of 
rates clear legislative policy or guide- 
lines in that regard. As the Act did not 
prescribe any such policy, it mxxst be held 
that Section 5 of ■the said Act, as it 
stood before the amendment, was void.” 
The case relied upon by learned coxmsel 
appearing for the petitioner is disting- 
xiishable on the groxmd that in that case 
no legislative policy or gxiide-lines were 
foxmd under any other pro'visions of the 
impugned Pxmjab Act. As I have already 
indicated, a clear legislative policy and 
guide-lines have been laid down under 
other pro'visions of ■ the Act, namely. 
Sections 27-A, 28 and 41 of the Act. 

17. Dr. V. A, Seyid Mxxhammad ap- 
pearing for the opposite party relied on 
the following cases, namely. N. T. F. Mills 
Ltd. V. 2nd Pxmjab Tribxmal, AIR 1957 
SC 329, Jyoti Pershad v. Union Territory 
of Delhi, AIR 1961 SC 1602 and Abdul 
Wajid v. State of U, P., AIR 1955 AH 708 
for the proposition that the basic idea 
xmderlying all the provisions of the Act 
has to be taken into consideration for 
judging the ■vires of the Act. The deci- 
sions in the cases referred to and relied 
upon by the learned coxmsel appearing 
for the opposite party support his con- 
tention. 

18. Dr. V. A- Seyid Mxihammad put 
forward an alternative argximent 'that 
even if it be held that the Legislature 
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has not given sufficient guidance to the 
Central Government in the matter of 
fixation of rates of freight etc., the d^- 
cretion to exercise the powers being 
vested in a high authority, the Court will 
assume that the authority will exercise 
the power conferred upon it reasonably. 
According to learned coimsel, mere pos- 
sibility of the abuse of power is not a 
sufficient ground to strike down the pro- 
visions of the Act as . unconstitutional. In 
support of his above contention, he reli- 
ed on the following cases, namely. Pan- 
nalal Binjraj v. Union of India, AIR 1957 
SC 397, Virendra v. State of Punjab, AIR 
1957 SC 896 and State of Bombay v. 
F.N.Babara. AIR 1951 SC 318. Learned 
counsel further relied on the following 
passage in "Willis on Constitutional LaV' 
(1936 Edition) at pages 586-587: 

. .Perhaps the best view on this sub- 
ject is that due process and equality are 
not violated by the mere conference of 
unguided power, but only by its arbi- 
trary exercise_ by those upon whom con- 
ferred. If this is the correct position, 
the only question that would then arise 
would be the delegation of legislative 
power. If a statute declares a definite 
policy, there is a sufficiently definite 
standard for the rule against the delega- 
tion of legislative power, and also for 
equality if the standard is reasonable. If 
no standard is set up to avoid the viola- 
tion of equality, those exercising the 
power must act as though they were 
administering a valid standard." 

It is not necessary to consider the alter- 
native argument of learned counsel for 
the opposite party in any detail in view 
of the fact that, as found above, there 
is a sufficient le^slative policy in the 
Act itself in the light of which the Cen- 
tral Government have to exercise the 
powers conferred upon them under the 
two impugned sections of the Act. 

19. It will be relevant to refer to 
some of the passages in the Report of the 
Railway Freight Structure Enquiry Com- 
mittee 1955-57, Volume I (Part-1), which 
reveal the legislative history of the Act. 
Paragraph 278 of the Report shows that 
when more railways were established 
and when more Companies were formed, 
the necessity for a check on the rating 
policy of the Companies to safeguard the 
interest of both the railways and the 
public was felt. 

Paragraph 278 of the Report rims thus: 

"In the early days of railways in this 
country the need for detailed control by 
Government was not felt. As more rail- 
ways were established and more railway 
companies were formed, there was a 
growing desire that Government should 
have ’ a check on the rating policy of the 
.companies to safeguard the interest of 
both.' the railways and the public. By a 
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resolution of the Government of India, of 
12th December, 1887, it was laid down, 
amongst other principles, 

"that, although in the interests of the 
public, Government should abstain from 
direct interference in the matter of rates 
and fare yet there are certain ruling 
principles which Government, as the 
guardian of public interests, must see 
complied with by the railway administra- 
tion. There should be no undue prefer- 
ence, in other words, railway administra- 
tion ought not to' be permitted to make 
preferential bargain with particular per- 
sons or companies, such as granting them 
sdales of charges more or less favourable 
than those granted to the public general- 
ly. Again, in cases where the traffic 
offering is sufficient to justify these ar- 
r^gements, railway adniinistration mu^ 
give reasonable facilities for public 
traffic between any two railway stations, 
each railway adniinistration being con- 
tented to receive for its share of the 
through rate, less than its ordinary low 
rate " 

It appears from paragraph 279 of the 
Report that when the Act was passed in 
1890, in order to safeguard the interest 
of the public provision was made in the 
Act for the appointment of a Railway 
Commission. The legislative history of 
the Act, therefore, shows that "intererf 
of the public” was the dominant consi- 
deration for a check by the Government 
on the rating policy of the Companies 
running non-Government Railways. The 
Legislature in Chapter V of the Act 
clearly indicated that "interest of the 
public”, "avoidance of discrimination” and 
"reasonableness” are the three basic fac- 
tors which have to be taken into consi- 
deration in the matter of check by the 
Government on the rating policy of the 
Railways, For all these reasons, I would 
overrule the first contention which has 
been raised on behalf of the petitioner 
Company and hold that sections 29 and 
42 of the Act are valid. 

20. I now proceed to deal with the 
second contention of learned Counsel ap- 
pearing for the petitioner Company. Mr. 
Sihha urged that the petitioner Company 
and other Companies, which are running 
non-Government Railways, have a right 
to conduct their business according to 
their choice which includes the right to 
■fix their own rates for rendering service 
to the people by transporting goods £md 
passengers. Therefore, the power which 
is vested in Central Government under 
sections 29 and 42 of the Act is quasi- 
judicial in nature inasmuch as the exer- 
cise of the povrer affects the right of all 
such Companies, which run non-Govem- 
ment Railways, and such a power must 
be exercised in conformity with the prin- 
ciples of natural justice. According to Mr. 
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Sinha, the Central Government have not 
followed the principles of natural jus- 
tice while fbdng the rates of freight etc., 
applicable to the petitioner Company. 
Learned counsel appearing for the op- 
posite party, on the other hand, submitt- 
ed that no duty is cast on the Central 
Government by the provisions of the Act 
to act judicially and the orders which 
are passed by the Central Government 
under Sections 29 and 42 of the Act are 
purely administrative in nature. The Cen- 
tral Government, therefore, are not 
required to strictly observe the princi- 
ples of natural justice while passing the 
orders. Alternatively, he argued that 
even hE it be held that the power vested 
in the Central Government is quasi-judi- 
cial in nature, there has been no viola- 
tion of the principles of natural justice 
because the petitioner Company was 
given ample opportunity to represent 
their case for enhancement in the rates 
of freight and fare before the impugn- 
ed order was passed by the Central Gov-' 
emment, 

21. On the rival contentions raised on 
behalf of the parties, two main points 
fall for consideration, namely, (1) whe- 
ther the power vested in the Central 
Government under sections 29 and 42 of 
the Act is quasi-judicial in nature or it 
is purely of administrative character and 
(2) whether the Central Government 
have transgressed the principles of natu- 
ral justice while passing the impugned 
order (Annexure 13) if the nature of the 
power vested in the Central Government 
be held to be quasi-judicial in nature. It 
will not be necessary to deal with the 
second point if it is found that the nature 
of the power that the Central Govern- 
ment have to exercise tmder sections 29 
and 42 of the Act is purely administra- 
tive in character. It shall have, how- 
ever, to be considered whether the Cen- 
tral Government have observed the ordi- 
nary rules of fair play while passing the 
impugned order. 

22. Learned counsel appearing for the 
petitioner Company relying on the case 
of R. V. Manchester Legal Aid Company, 
(1952) 1 All ER 480, urged that where 
an authority is under an obligation to pass 
an order on objective determination of 
certain facts, either 'under an express 
provision of the statute or by implica- 
tion and the order affects the right of 
some one, the authority concerned is 
under a duty to act judicially. Accord- 
ing to Mr. Sinha, the very nature of 
■the power vested in the Central Govern- 
ment to regulate the rates of freight etc., 
implies that the Central Government 
have to act objectively taking into con- 
sideration the relevant facts and any 
decision of the Central Government in 
that regard has the direct effect on the 


right of the Companies running non-Gov- 
emment Railways. According to learned 
counsel appearing for the opposite party, 
the mere fact that a decision has to be 
taken by. an objective test and the deci- 
sion affects the right of some _ one, the 
decision cannot be said to be quasi-judi- 
cial in nature. He submitted that the 
real test is whether by the statute a duty 
is cast on the authority to act judicial- 
ly. 

23. In the case of Nagendra Nath 
Bora V. Commissioner of Hills Division 
and Appeals, Assam, AIR 1958 SC 398 at 
p. 399 it was observed as follows: 

**. . .whether or not an administrative 
body or authority fimctions as a purely 
administrative one or in a quasi-judicial 
capacity, must be determined in each 
case, on an examination of the relevant 
statute and the rules framed thereunder.” 
In the case of Radeshyam Khare v. 
State of Madhya Pradesh, AIR 1959 SC 
107 the learned Chief Justice made the 
follo'wing observation: 

"As stated in paragraph 115 of Hals- 
bury’s Laws of England, Volume 11 at 
page 57, the duty to act judicially may 
arise in "widely differing circumstances 
which it would be impossible to attempt 
to define exhaustively. The question 
whether or not there is a duty to act 
judicially must be decided in each case 
in the light of the circumstances of the 
particular case and the construction of 
the particular statute -with the assistance 
of the general principles laid down in 
the judicial decisions. The principles 
deducible from the various judicial deci- 
sions considered by this Court in Pro- 
vince of Bombay v. IChusaldas S. Ad- 
vani, AIR 1950 SC 222 at p. 260 were 
thus formulated, namely: 

'(i) that if a statute empowers an au- 
•thority, not being a Court in the ordinary 
sense, to decide disputes arising out of a 
claim made by one party under the sta- 
tute which claim is opposed by another 
party and to determine the respective 
rights of the contesting parties who are 
opposed to each other, there is a lis and 
prima facie and in the absence of any- 
thing in the statute to the contrary it 
is the duty of the authority to act judi- 
cially and the decision of the authority 
is a quasi-judicial act; and 

(ii) that if a 'statutory, authority has 
power to do any act which -will preju- 
dicially affect the subject, then, although 
•there are not "two partes apart from the 
authority and the contest is between the 
authority proposing to do the act and 
the subject opposing it, the final deter- 
mination of •file authority "will yet be a 
quasi-judicial act provided the authority 
is required by the statute to act judicial- 
ly.’ ” 

In the instant case there is no lis and 
there is no question of any contest 


118 Pat iPrs. 23-24] D. E, L. Ely. Co. 

between the two parties and as such the 
principle referred to under the first cate- 
gory has no application. It has, there- 
fore, to be considered whether the case 
comes under the second category, name- 
ly, whether the provisions of the Act 
require the Central Government to act 
judicially when passing orders under sec- 
tions 29 and 42 of the Act. No express 
provisions have been made in the Act 
regarding the procedure to be ■ adopted 
by the Central Government in carrying 
out their duties under sections 29 and 
42 of the Act. It is manifest, however, 
from the nature of the power, which is 
vested in the Central Government, that 
they have to take into consideration the 
various facts before passing orders imder 
sections 29 and 42 of the Act. Undoubt- 
edly an order passed under sections 29 
and 42 of the Act in respect of 
non-Govemment Railways affects the 
right of the Companies to run their 
R^ways according to their choice. It 
is not disputed that the Central Govern- 
ment pass orders under sections 29 and 
42 of the Act in respect of non-Govem- 
ment Railways after consideration of the 
materials placed before them. 

Indeed, in paragraph 17 (vi) of the 
counter-affidavit it has been stated that 
the Central Government exercise the 
powers under Section 42 of the Act 
after considering both the viewpoints 
of the Railways, their financial posi- 
tion and the effect of fixation of 
rates and charges on the public. Taking 
into consideration all the circumstances, 
I am of the view that though the Act 
does not expressly cast a duty on the 
Central Government to act judicially, as 
the orders of the Central Government 
have to be passed on' -the materials placed 
before them and such orders might seri- 
ously affect the rights of the Companies 
running non-Govemment Railways, it is 
implied that a duty is cast on the Cen- 
tral Government to act judicially in the 
matter of regulation of rates etc,, appli- 
cable to non-Govemment Railways. As 
observed by their Lordships of the 
^Supreme Court in the case of Board of 
High School and Intermediate Education, 
U. P. Allahabad v. Ghanshyam Das Gupta 
AIR 1962 SC 1110— 

. . the statute is hot likely to pro- 
vide in so many words that the autho- 
rity passing ■the order is required to act 
judicially; that can only be inferred 
from 'the express pro-visions of the sta- 
tute in the first instance in each case 
and on one circumstance alone "will be 
determinative of the question whether 
the authority set up by the statute has 
the duty to act judicially or not. The 
inference whether the authority act- 
ing under a statute where it is 
silent has the duty to act judicially 
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will depend on the express pro'visions of 
the statute read along ■with -fee nature 
of the rights affected, the manner of the 
disposal pro-vided, the objective criterion 
if any to be adopted, the effect of the 
decision of the person affected and other 
indicia afforded by the statute.” 

I accordingly hold that the power which 
is vested in the Central Government 
under sections 29 and 42 of the Act is 
quasi-judicial in. nature in so far as it 
^fects the rights of the Companies run- 
ning non-Govemment Railways and such 
a power in the case of non-Govemment 
R^ways has to be exercised in confor- 
mity ■with the principles of natural jus- 
tice. 

24. It is now to be conadered whe- 
ther or not the Central Government have 
■violated the principles of natural jus- 
tice, while passing orders relating to the 
fixation of rates of freight etc. applica- 
ble to the petitioner Company. Para- 
graph 21 (iv) and fv) of the application, 
in which the petitioner Company has 
taken the specific ground regarding the 
■violation of the principles of natinral jus- 
■tice, read thus: 

"21 (iv) The petitioner was not given 
any opportunity to show cause against 
the proposed order lior was it informed 
of the reasons why its request could not 
be acceded to as a result of which the 
petitioner could not explain the relevant 
materials and their effect and the conse- 
quent relief to which the petitioner is en- 
titled. 

(v) The said orders having been pass- 
ed ■without due consideration and ■with- 
out gi'ving the petitioner an opportunity 
to prove its case and thus they offend 
the rules of natimal justice They are, 
therefore, illegal and void.” 

In paragraph 17 of the counter-affida'vif 
filed by the opposite party the allega- 
■tion that the principles of natural jus- 
tice_ have been ■violated has been 
denied and it has been asserted that 
all , opportunities were given to the 
petitioner for justifying -their case 
for the increased rates. It is further 
stated in that paragraph as foUo-ws: 

". . . The petitioner Light Railway not 
only made representations on the subject 
and produced whatever e-vidence they 
wished to, they were also asked to 
supply additional information and clari- 
fication and they did so. And it was 
only after all the material supplied by 
them or obtained from them had been 
duly considered that the Ministry of 
Railways took the decision. These mat- 
ters were considered by the Ministry of 
Railways carefully and the klinistiy of 
Railways decided in favour of the peti- 
tioner by making applicable to them the 
increases in freight rates and fares as 



1970 D. R. L. Ely. Co. v. Union of India (Singh J.J (Prs. 24-26] Pat. 119 


detailed in the order dated 2/4-5-1968 of 
the Ministry of Railways, a copy of which 
is enclosed to the petition and marked 
as Annexure 13. It is, therefore, abun- 
dantly dear that the petitioner was 
given all opportunity in the matter and 
the question of offending the rules of 
natmal justice by the opposite party 
did not arise.” 

25. The two impugned sections of the 
Act do not contemplate recording of oral 
or documentary evidence in the usual 
way as in a court of law nor do they 
contemplate a regular hearing by the 
Central Government. No rule framed 
under the Act has been brought to our 
notice in course of arguments to show 
that the Central Government have to 
follow a particular procedure before 
passing an order either under S. 29 or 
under section 42 of the Act in respect of 
Government Railways. As observed in 
the case of Bharat Barrel and Drum 
Mfg. Co. V. L. K. Bose. AIR 1967 SC 
361— 

. . It is now well settled that while 
considering the question of breach of the 
principles of natural justice the court 
should not proceed as if there ^e any in- 
flexible rules of natural justice of uni- 
versal application. The Court therefore 
has to consider in each case whether in 
the light of the facts and circumstances 
of that case, the nature of the issues 
involved in the inquiry, _ the nature of 
the order passed and the interests affect- 
ed thereby, a fair and reasonable _ op- 
portimity of being heard was furnished 
to the person affected.” 

In the case of Union of India v. P. K. 
Roy, AIR 1968 SC 850 ^e same princi- 
ple has been reiterated in these words: 

. . .the extent and application of the 
doctrine of natural justice cannot be im- 
prisoned within the straight jacket of a 
rigid formula. The application of the 
doctrine depends upon the natxire _ oi the 
jurisdiction conferred on the administra- 
tive authority, upon the character of the 
rights of the persons affected, the scheme 
and policy of the statute and other rele- 
vant circumstances disclosed in the parti- 
cular case.” 

26. It is not disputed that whenever 
the Government of India revised the 
freight rates etc. in respect of Govern- 
ment Railways and non-Govemment 
Railways, they were informed by the 
Railway Board and they were asked to 
furnish full justification for the increase 
in the freight rates etc., if they desir- 
ed that the proposed increase should be 
made applicable to them as well. On 
being asked by the Railway Board to 
furnish justification for the increase in 
the freight rates etc., the petitioner Com- 
pany had sent written representations 
from time to tima Along with the let- 


ter of representations the petitioner 
Company had sent various statements to 
show the increase in .the cost of running 
the Railway and at times they had also 
sent their annual reports. According to 
Mr. Lai Narayan Sihha, the petitioner 
Company ought to have been given an 
opportunity for personal hearing by the 
Central Government before rejecting the 
representation of the petitioner Company 
and before, passing the impugned order 
(Annexure 13) allowing only a partial 
increase in the rates of freight etc. Mr. 
Sinha submitted that the petitioner 
Company would have been able to show 
to tbe satisfaction of the Central Govern- 
ment that regard being had to all the 
relevant facts including the fact that 
there is a considerable increase in the 
cost of running Railway Administration, 
the petitioner Company is entitled to the 
same increase in the rates of freight and 
fare as they are made applicable to the 
Government Railways and other non- 
Govemment Railways if it had been 
^ven a personal hearing before the deci- 
sion of the Central Government. Learned 
counsel appearing on behalf of the 
opposite party contended that as the pro- 
visions of the Act do not contemplate a 
personal hearing, the Central Govern- 
ment were not bound to give a personal 
hearing to the petitioner Company. He, 
however, conceded that if the petitioner 
Company had demanded a personal hear- 
ing and the same had been denied by the 
Central Government, the question regard- 
ing violation of the principles of natu- 
rsd justice might have arisen. ' 

In support of his contention he relied 
on the decision in the case of the State 
of Assam v. Gauhati Municipal Board, 
Gauhati, AIR 1967 SC 1398. In that case 
a question for consideration was whether 
the Gauhati Municipal Board was entitl- 
ed to a personal hearing before the State 
Government passed the order of super- 
session under Section 298 of the Assam 
Municipal Act. The High Court had 
held that the proceedings culminating in 
an order under Section 298 of the Assam 
Municipal Act were quasi-judicial and 
there was violation of the principles of 
natural justice in that case. According 
to the decision of the High Court, the 
State Government should have given an 
oral hearing to the Board and should 
also have given opportunity to produce 
materials in support of the explanation 
offered by the Board. While dealing with 
the question whether the principles of 
natural justice were violated and the 
Board had a right of personal hearing, 
their Lordships of the Supreme Court 
observed as follows: — 

"The High Court has conceded that a 
personal hearing of the nature indicated 
above is not always a concomitant of 
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principles of natural justice. But it was 
of the view that in the present case prin- 
ciples of natural justice required that the 
Board should have been given a personal 
hearing and an opportunity to produce 
materials in support of the explanation. 
We should have thought that when the 
Board is giving notice as required by 
Section 298 it would naturally submit its 
explanation supported by facts and 
figures and • all relevant material in 
support thereof. However, we are defi- 
nitely of opinion that the provisions of 
section 298 being fully complied with it 
cannot be said that there was violation 
of principles of natural justice in this 
case when the Board never demanded 
what is called a personal hearing, and 
never intimated to the Government that 
it would like to produce materials in 
support of its explanation at some later 
stage. Therefore, where a provision like 
section 298 is fully complied with as in 
this case and the Board does not ask for 
an opportunity for personal hearing or 
for production of materials in support of 
its explanation, principles of natural jus- 
tice do not require that the State Gov- 
ernment should ask the Board to ap- 
pear for a personal hearing and to pro- 
duce materials in support of the explana- 
tion. In the absence of any demand by 
the Board of the nature indicated above, 
we cannot agree with the High Court 
that merely because the State Govern- 
ment did not call upon the Board, to ap- 
pear for a personal hearing and to pro- 
duce material in support of its explana- 
tion it violated the principles of natural 
justice.” 

Two principles are deducible from the 
observation of their Lordships of the 
Supreme Court in the above-mentioned 
case, namely, that a personal hearing 
not always a concomitant of the princi- 
ples of natural justice and that there is 
no question of the violation of the prin- 
ciples of natural justice when the ag- 
grieved party has not demanded a per- 
sonal hearing. In the instant case the 
petitioner Company in their representa- 
tion (Annexure 7) did not ask for a per- 
sonal hearing. In the representation 
(Annexure 9) the petitioner Company 
simply stated as follows; 

"We shall be glad to furnish any other 
information - and depute our representa- 
tive for personal discussions, if neces- 
sary.” 

In the representation (Aimexure 11) no 
request for personal hearing was made. 
In the representation (Annexure 12) it 
was stated as follows; 

"We will be pleased to explain the 
various points and reply to further 
queries as may be desired and will be 
prepared to d^&cuss various points per- 
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sonally at any place in India as and when 
called for.” 

•As I have already stated, after the 
receipt of the impugned order (Annexure 
13), -the petitioner Company sent another 
representation on the 11th May, 1968 
(Annexure 16). In that application the 
petitioner stated as follows; 

“It is further requested that the mat- 
ter may please be given your immediate 
attention and if required we may be given 
an opportunity to explain the various 
points and reply to further queries if 
any, as may be desired,” 

In the telegram (Annexure 17) and in 
the letter (Annexure 18), which the peti- 
tioner Company, sent subsequently, it did 
not make any request for a personal hear- 
ing. As I have already stated, by An- 
nexure 'D’ dated the 23rd of July, 1968, 
the Railway Board finally rejected the 
representation made by the petitioner 
Company and expressed their inability 
to accede to any fmther enhancement in 
freights and fares. From the various 
representations, which I have referred to 
above, it is clear that the petitioner 
Company did not make a demand for 
personal .hearing. The request made in 
three of the representations cannot be 
construed as a demand for personal hear- 
ing inasmuch as the petitioner Company 
left the matter whether they' should be 
given an opportimity to explain the vari- 
ous points to the discretion of the Cen- 
tral Government. For the reasons stated 
above, I find it difficult to hold that the 
principles of natural justice have been 
violated by the Central Government 
because the petitioner Company was not 
given a personal hearing. 

27. I shall now deal with the third 
point raised by Mr. Lai Narayan Sinha. 
•Mr. Sinha submitted that in none of the 
orders, which have been passed by the 
Central Government and communicated 
to the petitioner Company, the reasons 
for disallowing the increase in the rates 
of freight and fare have been given. It 
is, therefore, difficult for the petitioner 
Company to know the grounds on which 
the' representations made by it have been 
disallowed. According to Mr. Sinha, an 
•authority exercising quasi-judicial power 
must pass a reasoned order. Learned 
counsel appearing for the opposite party, 
on the other hand, contended that an 
authority exercising quasi-judicial rrawer 
need not give reasons in support of its 
decision in every case. It must give rea- 
sons when its decision is likely to be 
challenged in appeal or in revision. Ac- 
cording to learned counsel, as an order 
passed by the Central Government either 
under section 29 or under section 42 of 
the Act is final and there is no provi- 
sion in the Act for appeal or revision 
against 'the decision of the Central Gov- 
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emmenf, an order passed under either 
of the sections cannot be held to be bad 
in law merely because no reasons have 
been given in support of the order. 

28. Where a statute or any rule 
framed thereunder in specific terms 
requires an authority to give reasons for 
its decision, the authority is bound to 
give a reasoned decision. An order passed 
in. contravention of such a mandatory 
provision would render its decision in- 
valid. As the two impugned sections of 
the Act do not provide for giving rea- 
sons, the question of the violation of the 
statutory provision does not arise in the 
instant case. It is, however, to be con- 
sidered whether the absence of reasons 
in the various orders passed by the Cen- 
tral Government has rendered those 
decisions invalid on the ground of the 
failure of the principles of natural jus- 
tice. In order to decide the point it is 
necessary to review some of the judicial 
decisions. , 

29. In the case of Express Newspaper 
Ltd. V. Union of India, AIR 1958 SC 578 
one of the grounds of attack was that 
the decision of the Wage Board constitut- 
ed under the Working Journalists (Con- 
ditions of Service) and Miscellaneous 
Provisions Act, , 1955, was illegal becaxise 
no reasons were given by it for its deci- 
sion. While dealing with that point it 
was observed as follows; 

"It was no doubt not incumbent on the 
Wage Board to give any reasons for its 
decision. The Act made no provision in 
this behalf and the Board was perfectly 
within its rights if it chose not to give 
any reasons for its decision. Prudence 
should, however, have dictated that it 
gave reasons for the decision which it 
ultimately reached because if it had done 
so, we would have been spared the neces- 
sity of trying to probe into_ its mind and 
find out whether any particular circum- 
stance received due consideration at its 
hands in arriving at its decision. The 
fact that no reasons are thus given,^ how- 
ever, would not vitiate the decision in 
any manner and we may at once ^ say 
that even though no reasons are given 
in the form of a regtdar judgment, we 
have sufficient indication of the Chair- 
man’s mind in the note which he made 
on April 30, 1956, which is a contem- 
poraneous record explaining _ the reasons 
for the decision of the majority.” 

In the case of Harinagar Sugar Mills v. 
Shyam Sunder, AIR 1961 SC 1669 the 
point for consideration was whether the 
authority exercising appellate power 
under section 111 (3) of the Indian Com- 
panies Act, 1956, was obliged to set out 
reasons in support of its decision. While 
considering that question, it was observ- 
ed as follows: 


"If the Central Government acts as a 
tribunal exercising judicial powers and 
the exercise of that power is subject to 
the jurisdiction of this Court tmder Arti- 
cle 136 of the Constitution, we fail to see 
how the power of this Court can be 
efiectively exercised if reasons are not 
given by the Central Government in 
support of its order”. 

In the case of Govindrao v. State of 
M. P. AIR 1965 SC 1222, while consider- 
ing the validity of the order passed by 
the Government tmder section 5 (3) of 
the Central Provinces and Berar Revoca- 
tion of Land Revenue Exemption Act (37 
of 1948) it was observed as follows: 

“The next question is whether Govern- 
ment was justified in making the order 
of April 26, 1955? That order gives no 
reasons at all. The Act lays upon the 
Government a duty which obviously must 
be performed in a judicial manner. The 
appellants do not seem to have been 
heard at all. The Act bars a suit and 
there is all the more reason that Gov- 
ernment must deal with such cases in 
a quasi-judicial manner giving an op- 
portunity to the claimants to state their 
case in the light of _the report of the 
Deputy Commissioner". The appellants 
were also entitled to know the reason 
why their claim for the grant of money 
or a pension w'as rejected by Government 
and how they were considered as not 
falling within the class of persons who 
it was clearly intended by the Act to be 
compensated in this manner.” 

In the case of M. P. Industries Ltd. v. 
Union of India AIR 1966 SC 671 it was 
held that in exercising the power of 
revision under rule 55 of the Mineral 
Concession Rules, 1960, the Central Gov- 
ernment acts as a judicial tribunal and 
as the decision of the Central Govern- 
ment is subject to appeal under Arti- 
cle 136 of the Constitution of India, the 
giving of reasons for its decision is neces- 
sary. In the case of Bhagat Raja v. 
Union of India AIR 1967 SC 1606 the 
view expressed in the case of AIR 1966 
SC 671 was reiterated and it was held 
that in exercising the powers of revision 
under rule 55 of the Mineral Concession 
Rules 1960 the Central Government 
discharge functions which are quasi-judi- 
cial in nature. 

While considering the question whether 
It was incumbent on the Central Gov- 
ernment to give any reasons for its deci- 
sion on review it was observed as fol- 
lows: 

“The decisions of tribunals in India are 
subject to the supervisory powers of the 
BSgh Courts imder Article 227 of the Con- 
stitution rand of appellate powers of this 
Court under Article 136. It goes with- 
out sa 3 nn^ that both the High Court and 
this Coiurt are placed under a great dis- 
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advantage if no reasons are given and 
the revision is dismissed curtly by use of 
the single word 'rejected’ or 'dismissed’. In 
such a case, this Comrt can probably only 
exercise its appellate jurisdiction satis- 
factorily by examining the entire records 
of the case and after giving a hearing 
come to its conclusion on the merits of 
the appeal. This will certainly be a very 
•unsatisfactory method of dealing with 
the appeal. Ordinarily, in a case like 
this, if the State Government gives sufiB- 
cient reasons for accepting the application 
of one party and rejecting -that of the 
others, as it must, and the Central Gov- 
ernment adopts the reasoning of the 
State Government, this Court may pro- 
ceed to examine whether 'the reasons 
given are sufficient for the purpose of up- 
holding the decision. But, when the 
reasons given in the order of the State 
Government are scrappy or nebulous and 
the Central Government makes no attempt 
to clarify the same, this Court in appeal 
may have to examine the case de novo 
■without anybody being the ■wiser for ■the 
re^view by the Central Government. If 
the State Government gives a number of 
reasons some of which are good and some 
are not, and the Central Government 
merely endorses the order of the State 
Government ■without specifying those 
reasons which according to it are suffi- 
cient to uphold the order of the State 
Government, this Court, in appeal, may 
find it difficult to ascertain which are 
the grounds which weighed ■with the 
Central Government in upholding the 
order of the State Government. In such 
circumstances, what is kno^wn as a 'speak- 
ing order’ is called for." 

Learned cotmsel appearing for the op- 
posite party placed before us an un- 
reported decision of the Supreme Court 
in the case of Som Datt Datta v. Union 
of India. Writ Petn. No, 118 of 1968 D/- 
20-9-1968 = (AIR 1969 SC 414). In that 
case it was contended that the order of 
the Chief of the Army Staff confirming 
the proceedings of the Court Martial 
tmder section 164 of the Army Act and 
that of the Central Government dismiss- 
ing the appeal of the petitioner under 
section 165 of the Army Act were il- 
legal since no reasons had been given-by 
either of them. The contention was 
overruled with the foUo^wing observa- 
tion: 

"In the present case, it is manifest that 
there is no express obligation imposed 
by section 164 or by section 163 of the 
Army Act • on the confirming authority 
or upon the Central Govemmmt to give 
reasons in support of its decision to con- 
firm the proceedings of the Court 
MartiaL Mr. Dutla has been unable to 
point out any other section of the Act 
or any of the rule made therein from 
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which necessary indication can be dra^wn 
■that such a duty is cast upon the Cen- 
tral Government or upon the confirming 
authority. Apart from any requirement 
imposed by the statute or statutory rule 
either expressly or by necessary impli- 
cation we are unable to accept the con- 
tention of Mr. Dutta that there is any 
general principle or any rule of natural 
justice that a statutory tribunal shoi’':r^ 
always and in every case gi've reasons in. 
support of its decision. In Ikiglish law 
there is no general rule apart from ■the 
statutory requirement that the statutoiy 
tribunal should give reasons for its deci- 
sion in every case 

In Rex V. Northtimberland Compensa- 
tion Appeal Tribunal, 1952-1 KB 338 it 
was decided for the first time by ■the 
Court_ of Appeal ■that if there was a 
speaking order a writ of certiorari could 
be granted to quash the decision of an 
inferior court or a statutory tribunal on 
the ground of error on the face of record. 
In that case, Banning L, J. pointed out 
that the record must at least contain the 
document which initiates the proceedings 
in the pleadings, if any, and the adjudi- 
cation but not the evidence nor ■the 
reasons, tmless the ■tribtmal chooses to 
incorporate them in its decision. It was 
observed that if the tribunal did state 
its reasons and these reasons were wrong 
in law a ■writ of certiorari might be 
granted^ by the High Court for quashing 
the decision. In that case the statutory 
tribunal had fortunately given a reason- 
ed decision, in other words, made a 
speaking order and the High Court coidd 
hold that there was an error of law on. 
the face of the record and writ of cer- 
■fiorari may be granted for quashing it. 
But ■the decision in ■this case led to an 
anomalous result, for it meant that the 
opportunity for certiorari depended on 
whether or not ■the statutory tribunal 
chose to give reasons for its decision in 
other words, to make a speaking order. 
Not all tribimals by any means were pre- 
pared to do so and a superior court had 
no ■power to compel ■them to give rea- 
sons except when ■the statute required 
it. This incongruity (6 & 7 Elizabeth 
2 C, 66) which provides ■that on request 
a stibordinate authority must supply to a 
party genuinely interested the reasons 
for its decision. Section 12 of the Act 
states that when a tribimal mentioned in 
the first schedule of ■the Act gives a deci- 
sion it must give a written or oral state- 
ment of the reasons for ■the decision if 
requested to do so on or before the giv- 
ing or notification of the decision. The 
statement may be refused or the specifi- 
cation of reasons restricted on grounds of 
national security and the tribunal may 
refuse to ^ve the statement to a person 
not_ principally concerned with the 
decision if it ■thinks that to give it would 
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be against the interests of any person 
primarily concerned. Tribunals may also 
be exempted by the Lord Chancellor from 
the duty to give reasons but the Council 
of Tribunals must be consulted on any 
proposal to do so. As already stated, 
there is no express obligation imposed 
in the present case either by Section 165 
of the Indian Army Act on the confirm- 
ing authority or on the Central Govern- 
ment to give reasons for its decision. We 
have also not been shown any other sec- 
tion of the Army Act or any other sta- 
tutory rule from which the necessary 
implication can be drawn that such a 
duty is cast upon the Central Govern- 
ment or upon the confirming authority. 
iWe therefore reject the argument of the 
petitioner that the order of the Chief 
of the Army Staff dated May 26, 1967 
confirming the finding of the Court Mar- 
tial under section 165 of the Army Act 
or the order of the Central Govern- 
ment dismissing the appeal under sec- 
tion 165 of the Army Act are in any 
way defective in law.” 

30. From the various decisions of the 
Supreme Court, referred to above, the 
following principles can be gathered, 
namely, that the authority exercising 
quasi-judicial functions must give rea- 
sons for its decision if the statute imder 
which it acts provides that reasons 
should be given in support of its deci- 
sion, then reasons in support of its deci- 
sion shotdd be given by the authority 
when the decision is subject to an appeal 
or revision by a higher court or the 
higher authority even if the statute does 
not provide specifically that reasons 
should be given by the authority in sup- 
port of its decision; that as a rule of 
prudence the authority should give rea- 
sons in support of its decision while 
exercising quasi- judicial power even_ if 
the statute does not require it to give 
reasons or its decision is not subject to 
appeal or revision; and that _ failure 
of the administrative authority to 
^ve reasons in support of its quasi- 
judicial decision would not per se 
render its decision invalid on the ground 
of failure of the principles of natm^ 
justice if the statute does not reqime it 
to ^ve reasons and its decision is not 
subject to appeal or revision. 

31. In the instant case the various 
orders of the Central Government cannot 
be struck down as invalid simply because 
the Central Government did not give 
reasons in support of their decision. It 
must, however, be observed that it would 
have been proper if the groimds on which 
the representations of the petitioner 
Company were rejected would have been 
disclosed in the various orders of the 
Central Government so that the peti- 
tioner Company might have known the 


reasons which led the Central Govern- 
ment to reject their representations. 

32. On the point of discrimination 
relevant statements have been made in 
paragraph 20 of the writ application 
which read thus: 

“That the freight rates now prevalent 
5n the petitioner’s _ Eailway after the 
above mentioned increases are nearly 
equal to the freight rates prevailing in 
the State Railways with effect firom 
1-7-1962. Statements showing year to year 
increase in freight rates over' State Rail- 
ways and those in the case of the peti- 
tioner’s Railway in regard to the major 
commodities carried by this Railway, 
namely, limestone (about 87% of the 
total goods traffic) and cement (about 
10 % of the total -goods tr affi c), are An- 
nexures 14 and 15 hereto and form part 
of the petition. It will be seen from 
Annexure 14 that for limestone, which is 
87% of the goods traffic on this rail- 
way, the freight rates over the State 
Railways which were at the same level 
as in the case of the Petitioners railway 
in 1968 were 27.5% above , those of the 
petitioner’s railway in 1967. After the 
increase sanctioned by the said letter 
dated 4-5-1968, the freight rates over the 
State Railways are stiU 25% higher than 
the freight rates of the petitioner’s Rah- 
way. Your petitioner’s Railway was not 
given the benefit of increase made from 
time to time between 1963 to 1968, It 
will be seen that even if in 1968, your 
petitioner’s Railway be allowed to charge 
the same freight rates and fares as State 
Railways, the loss incurred by the peti- 
tioner’s Railway during all the past years 
as a result of its being compelled to 
charge lower freights and fares would 
stUl remain and never be recouped. In- 
stead of at least doing belated justice 
to the petitioner by allowing the peti- 
tioner to charge the same rates as are 
now charged by State Railways and 
other private railways, the Central Gov- 
ernment has continued to discriminate 
against the petitioner by allowing the 
petitioner only the increase effected over 
the State Railways as far back as 1962 
and denying the petitioner the benefit of 
increases effected between 1963 and 1968. 
In paragraph 21 (vii) and (viii) of the 
writ application the point of discrimina- 
tion has been raised in these words: 

"21 (vii) The said orders of the Gov- 
ernment are in contravention of Art. 14 
of the Constitution as they discriminate 
against the petitioner by denying to it 
the sanction that was accorded to other 
private railways similarly placed to the 
petitioner. 

(viii) In the matter of increase in 
freight rates the case of the petitioner 
cannot be distinguished at all from that 
of the other private railways nor from 
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that of the Government Railways and in 
the absence of any factor that distin- 
guishes the case of the petitioner from that 
of others the orders are clearly discrimi- 
natory and invalid.” 

Certain facts and figures have been given 
in paragraphs 22 and 23 of the writ ap- 
plication to show discrimination and they 
read as follows; 

"22. That while proposing further in- 
crease in passenger rates and freight 
rates for coaching and goods traffic in 
the Railway Budget 1968-69, the Hon’ble 
Railway Mnister made specific mention 
in Parliament, of the increase in costs 
and how they are required to be neutra- 
lised by saying: 

During the past 16 years, from 1951-52 
to 1967-68 the price of coal has risen 
by 115%, of iron and steel by 143 p. a, 
of cement by 85%, of timber by 
72% and of mineral oils by 61 p. c. 
The per capita cost of - staff has risen by 
106% during the same period. Taking all 
these increases into account, the cost of 
Railway transport has gone up by about 
100%. On the other hand, passenger 
fares have gone up during the period to 
a substantially lower extent. The ave- 
rage fare realised per passenger per kilo- 
metre (non-suburban) increased by 75% 
for the First Class, by 58.8% for Second 
Class Mail, by 51.9% for the Second Class 
Ordinary, by 60% for the Third Class 
Mail. The fare by Third Class Ordinary 
train by which 87% of the total non- 
suburban passenger travelled rose only 
36%. Taking all the classes together, the 
increase during the period 1951-52 to 
1967-68 works out to 48.1%”. 

While proclaiming the above increase in 
cost of operation to be the basis which 
warrants the increase in the freight 
rates passenger fares over the Govern- 
ment Railways, your petitioner has been 
discriminated against not being allowed 
the same increase to compensate for the 
same increased cost of operation which 
applies to the petitioner's railway as it 
applies to the Government and other pri- 
vate railways. 

33. That in any event after 1962-63 
the financial position of the petitioner 
(which had been deteriorating steadily 
on account of Goverxunent’s refusal to 
sanction any increase in passenger fares 
and freight rates) declined further and 
the return on capital at*? charge went 
below the return that Indian Government 
Railways were getting. The deteriorating 
financial position continued year by year 
in 1966-67, the return on capital at charge 
in the case of your petitioner was as low 
as 1.4% againk the figure for Indian 
Government Railways of 5.4%. In the 
year 1967-68 the position will deteriorate 
further and the return on capital 
at charge is expected to be in vicinity 
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of 0.5% as against 5.4% on the State 
Railways. This continuously deteriorat- 
ing financial position is due to the- fact 
that the working expenses in the case 
of all the railways in India have been 
going up steadily on account of increas- 
ed prices of coal, spares and others as 
well as increased salary and wages 
bill. While the increased working 
cost in the case of the Government 
and all other private railways were 
neutralised by the freight increases, 
the petitioner was not allowed the 
benefit of increased freight rates till 
1968 and even in 1968 the increase sanc- 
tioned can at the best be comparable to 
the freight level prevalent in the Indian 
Railways in 1962 with the result that the 
return on capital at charge has gone 
down from figure above that of the Gov- 
ernment Railways to the low figure of 
1.4% in 1966-67 and still lower in 1967- 
68 against the figure for Government 
Railways of 5.4%, thus causing great 
loss to the petitioner. Statements ex- 
plaining the position as stated above 
were made out and sent to the Opposite 
parties along with your petitioner’s re- 
presentation dated 16/17-6-1967.” 

Paragraph 16 of the counter-affidavit fil- 
ed by the Opposite Party is a reply to 
paragraph 20 of the writ application and 
it reads as follows: 

"With regard to paragraph' 20 of the 
petition, it is stated that the petitioner 
railway stands in a class by itself and 
that the reasons which led to increase 
over Government Railways from time to 
time as brought out in paragraphs 10 to 
15 above are not applicable to the peti- 
tioner Railways. It is further stated that 
in granting increases in freight rates to 
other non-Govemment Railways, their 
financial position was considered. Shaha- 
bad-Saharanpur, Ahmadpur-Katwa, Bur- 
dwan-Datwa and Banakura-Damodar 
River light Railways had consistently 
shown a loss each year from 1960-61 to 
1966-67. Futwa-Islampur Light Rail- 
way had shown a loss in the years 1960- 
61_ and 1962-63. Although the remain- 
'ing three non-Govei’nment Light Rail- 
ways, namely, Arrah-Sasaram, Howrah- 
Amta and Howrah-Sheakhala had shown 
some profits for the years 1960-61 to 1966- 
67, the di\ddend paid by these Railways 
ranged from 3% to 5% as against 10 to 
20 % paid by the Dehri-Rohtas Light Rail- 
way, the petitioner. On the other hand, 
the petitioner was having a fairly good 
profit and his financial position was 
good. Over and above, the reserves ac- 
cumulated by the petitioner were and 
are also considerably more than the 
reserves of the other non-Goyemment 
Light Railways. A statement showing 
the financial position of the non-Govern- 
ment light Railways is attached hereto 
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and marked as AnneJcure C. It is stated 
and submitted that there is no substance 
in the allegation made by the petitioner 
Railway that it has been discriminated 
against in the matter of. increases in 
freight rates and fares, the petitioner 
and the other non-Government Railways 
not being similarly situated.” 

In paragraph 17 (vii) and (viii) of the 
counter-affidavit the point raised in para- 
graph 21 (vii) and (viii) of the applica- 
tion has been answered in these words: 

"17 (vii) It is stated that there has 
been no discrimination against the peti- 
tioner by refusing their prayer as stated, 
which refusal was based on such proper 
grounds as have been stated in this coun- 
ter affidavit and the question of any 
contravention of Article 14 of the Con- 
stitution does not arise. It is further 
submitted that the petitioner and the 
other private Railways are not similarly 
situated. 

(viii). That the Government Railways 
and other non-Government Railways not 
being similarly situated and there being 
distinguishing features in the case of the 
petitioner as already explained in the 
previous paragraphs, there is no discri- 
mination as alleged.” 

The statements made in paragraphs 22 
and 23 of the application have been repli- 
ed in paragraphs 18 and 19 of the' coun- 
ter-affidavit which read thus: 

"18. With reference to the statements 
made in paragraph 22 of the petition, it 
is stated that the opposite parties crave 
leaye' to refer to the speech of the 
Hon’ble Minister in connection with the 
increase in the passenger fares and 
freight rates in the Railway Budget 1968- 
69 and place their submission, and it may 
be necessary that the said speech may 
be submitted before the Hon’ble Court 
to show the exact position as stated in 
the speech. The petitioner is also put to 
strict proof as regards the rise in costs 
and the factors responsible for it over 
the petitioner railway. It is further 
stated that the question of discrimination 
against the petitioner does not arise. It 
is, however, submitted that the case of 
the petitioner was conridered in all ite 
aspects and as already stated in this 
counter-affidavit the financial position of 
the petitioner was found quite satis- 
factory and the opposite parties have 
acted properly and justly in dealing 
with the case of the petitioner. 

19. With regard to the statements 
made in paragraph 23 of the petition, it 
is stated that the financial position of the 
petitioner has not deteriorated. It is sub- 
mitted that the financial position of the 
petitioner does not justify the increase as 
asked for by the petitioner. The reserves 
accumiilated by the petitioner, which in- 
creased from 59.37 Lakhs in 1960-61 to 


Rs. 74.56 Lakhs in 1966-67, were, and are, 
also considerably more than the reser- 
ves of the other light Railways. The 
petitioner transferred Rs. 20 lakhs to 
the Capital account by issue of Bonus 
shares of value of Rs. 10 laklis in the 
year 1961-62 and another 10 lakhs in the 
year 1966-67. It may be further stated 
that the net earnings of the Government 
Railways for the years 1966-67 and 1967- 
68, were Rs. minus 18.27 crores and Rs. 
minus 31.52 crores respectively after 
paying Rs. 132.39 crores and Rs. 141.52 
crores in these two years as contribu- 
tion to general revenues at 5.50% for the 
capital invested up to 31-3-1964 and at 
6.0% for the capital invested thereafter.” 

34. Although in the writ application 
the point of discrimination between the 
Government Railways and the petitioner 
Company has been specifically takej^ 
Mr. Lai Narayan Sinha in course of his 
arguments did not press the point seri- 
ously. It is a well settled principle that, 
the Government can be legitimately put 
in a separate class by itself. (See the cases 
Manna Lai v. Collector of Jhalawar, AIR 
1961 SC 828 and Lachhman Dass v. State 
of Punjab, AIR 1963 SC 222.) There can 
be no two opinions on the question that 
the profits earned by Government Rail- 
ways accrue to the benefit of the gene- 
ral public whereas the profits earned by 
non-Government Railways accrue to 
the benefit of a particular individual or 
a set of individuals, It cannot also be 
doubted that a Goveimnent Railway pro- 
vides better facilities to the travelling 
public than a non-Government Railway 
in several respects. The Government 
Railways, therefore, can legitimately be 
put as a class by themselves and as such 
there will be no violation of Article 14 
of the Constitution when the Central 
Government differentiate between the 
Government Railways and the non-Gov- 
ernment Railways in the matter of fixa- 
tion of rates of freight and fare. 

Mr. Sinha seriously contended that the 
Central Govt, had made a discrimination 
between the petitioner company and the 
other non-Government Railways in the 
matter of fixation of rates of freights 
etc. without any rational basis. Learned 
counsel appearing for the opposite party, 
on the other hand, submitted that the 
petitioner company stands as a class by 
itself and as such the Central Govern- 
ment have not made any discrimination 
between the petitioner Company on one 
hand and the other non-Govemment 
Railways on the other in the matter of 
fixation of rates of freight and fare. He 
further contended that the petitioner 
Company has failed to discharge the onus 
to prove that the Central Government 
have made a discrimination between it 
and the other non-Govemment Railways. 
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There is substance in the contention rais- 
ed on behalf of the opposite party and 
it cannot be brushed aside. 

In the case of Budhan Choudhary v. 
State of Bihar, AIB 1955 SC 191 the 
true meaning and scope of Article 14 of 
the Constitution were explained in these 
words: 

"It is now well established . that while 
Article 14 forbids class legislation, it 
does not forbid reasonable classification 
for the purpose of legislation. In order, 
however, to pass the test of permissible 
classification two conditions must be ful- 
filled, namely, (i) that the classification 
must be founded on an intelligible dif- 
ferentia which distinguishes persons or 
things that are grouped together from 
others left out of the group and (ii) that 
the differentia must have a rational rela- 
tion to the object sought to be achieved 
by the statute in question. The classi- 
fication may be founded on different 
basis; namely, geographical, or according 
to objects or occupations or the like. 
What is necessary is that there must be 
a nexus between the basis of classifica- 
tion and the object of the Act under 
consideration. It is also well established 
by the decisions of this Court that Arti- 
cle 14 condemns discrimination not only 
by a Substantive law but also by a law 
of procedure.” 

In the case of Ram Krishna Dahnla v. 
Justice Tendolkar, AIR 1958 SC 538 the 
principle enunciated above was reiterat- 
ed and it was further observed as fol- 
lows; 

"The decisions of this Court further 
establish — 

(a) that a law may be constitutional 
even though it relates to a single indivi- 
dual if, on account of some special cir- 
cumstances or reasons applicable to him 
and not applicable to others that single 
individual may be treated as a class by 
himself; 

(b) that there is always a_ presump- 
tion in favour of the con^tution^ty of' 
an enactment and the burden is upon 
him who attacks it to show that there has 
been clear transgression of 'the constitu- 
tional principles; 

(c) that it must be presinned that the 
Legislature understands and correctly 
appreciates the need of its own people, 
that its laws are directed to problems 
made manifest by' experience and that 
its discriminations are based on adequate 
grounds ; 

(d) that the Legislature is free to 
recognise degrees of harm and may con- 
fine its restrictions to those cases where 
the need is deemed to be the dearest; 

(e) that in order to sustain the pre- 
sumption of constitutionality the Court 
may take into consideration matters of 
common knowledge, matters of co mm on 
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report, the history of the times and may 
assume every state of facts which can be 
conceived existing at the time of legisla- 
tion; and 

(f) that while good faith and know- 
ledge of the existing conditions on the 
part of a legislature are to be presumed, 
if there is nothing on the fact of the 
law or the surroimding circumstances 
brought to the notice of the court on 
which the classification may reasonably 
be regarded as based, 'the presumption 
of constitutionality cannot be carried 
to the extent of always holding that 
there must be some undisclosed and un- 
kno-wn reasons for subjecting certain 
individuals or corporations to hostile or 
discriminating legislation. 

The above principles ■will have to be 
constantly borne in mind by the Court 
when it is called upon to adjudge the 
constitutionalily of any particular law 
attacked as discriminatory and violative 
of the equal protection of the laws". 
The same principles have to be borne in 
mind by a Court if a particular order 
passed by the Government is challenged 
on the ground of violation of Article 14 
of the Constitution. 

35. In the application filed by the 
petitioner company the particulars show- 
ing that the petitioner company and the 
offier non-Govemment railways are 
similarly situate have not ' been given. 
The oniis to prove that there has been a 
discrimination between the petitioner 
company and the other non-Government 
Railways being on the petitioner com- 
pany. which has challenged the orders of 
the Central Government on the ground 
of infringement of Article 14 of the 
Constitution, it was incumbent upon the 
petitioner company to place sufficient 
materials before -the Court to show that 
the petitioner company and the other 
non-Govemment Railways are similarly 
situate. In paragraph 16 of the counter- 
affidavit quoted above it has been assert- 
ed by the opposite party that the peti- 
tioner company stands as a class by it- 
self. Although in the rejoinder to the 
counter-affidavit filed by the opposite 
party the petitioner company has deni- 
ed the fact that the petitioner company 
stands as a class by itself, it has not 
furnished particulars showing that the 
other non-Govemment Railways, such as, 
Shahdara-Sharanpur, Ahmadpur-Katwa, 
Buddwan-Katwa, Banloira-Damodar and 
Futwah-lslampur Light Railways, are 
similarly situate. In the case of State 
of Madhya Pradesh v. Bhopal Sugar 
Industries Ltd. AIR 1964 SC 1179 it was 
observed as follows; 

"The petitions filed by the company, 
are singularly deficient in furnishing par- 
ticulars which would justify the plea of 
infringement of Article 14 of the Con- 
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stitutioru It cannot be too strongly em- 
phasized that to make out a case of 
denial of the equal protection of the 
laws imder Article 14 of the Constitu- 
tion, a plea of differential treatment is 
by itself not sufficient. An applicant 
pleading that equal protection of the 
laws has been denied to him must make 
out that not only he had been so treated 
differently from others but he has been 
so treated from persons similarly circum- 
stanced without any reasonable basis, and 
such differential treatment is unjustifia- 
bly made”. 

The contentiLon raised on bdialf of the 
petitioner Company that the_ Central 
Government have made a discrimination 
between it and the other non-Govem- 
ment Eailways must, therefore, be 
rejected on the preliminary ground that 
the petitioner Company has not been 
placed sufficient materials before the 
Court to show that the petitioner com- 
pany and the other non-Govemment 
Eailways are similarly situate. I may 
state here that in the writ application the 
petitioner company has also alleged that 
the orders passed by the Central Gov- 
ernment are mala fide. At the time of 
argument, however, learned counsel ap- 
pearing for the petitioner company did 
not challenge the orders of the Cental 
Government on the grotmd of mala fide. 
Indeed no particulars have been given in 
the writ application to show that _ the 
Central Government have made a discri- 
mination against the petitioner company 
for some tilterior reasons. For the rea- 
sons stated above, it is not possible to 
strike down the orders of the Central 
Government as invalid on the gro^d of 
discrimination between the petitioner 
company and other non-Govemment Bail- 
ways. 

36. Now remains to consider the last 
contention of learned coimsel appearing 
for the petitioner company. Mr. Lai 
Narayan Sinha contended that theprders 
of the Central Government are vitiated 
because they have taken into corisidera- 
tion irrelevant factors and have ^ ignored 
the relevant factors while fixing the 
rates of freight etc., applicable' to the 
petitioner company. According to Mr. 
Sinha, ‘freight’ and ‘fare’ are the prices 
for the service rendered by a Eailway. 
They must relate to the cost actually 
incurred in rendering service by way of 
transportation of goods and passengers. 
Any other factor is not relevant in the 
matter of fixation of rates of freight etc. 
He further contended that the Kailway 
Board have taken into consideration 
wrong facts and irrelevant matters even 
in judging the financial position of the 
petitioner company. Before dealing with 
the aforesaid contentions of Mr. Sinha, I 
would consider a preliminary point 


which was raised by Dr, V. A. Seyid 
Muhammad appearing for the opposite 
party. Learned counsel submitted that 
the petitioner company, although aware 
ot the feet that over-all financial posi- 
tion of the petitioner company wast^en 
into consideration in fixing the rates of 
frieght and fare, has not alleged in the 
main petition that wrong facts and ir- 
relevant matters were t^en into consi- 
deration in judging the financial position 
of the petitioner company. According to 
learned counsel, on the facts stated in 
the counter-affidavit, the petitioner com- 
pany has taken a new point in the re- 
joinder to the counter-affidavit that 
wrong facts and irrelevant matters have 
been taken into consideration in judg- 
ing the financial position of the 
petitioner company. In support of 
his contention that a new point 
cannot be taken in the rejoinder to the 
coimter-affidavit without amending the 
main petition, he replied on certain 
observations made in the cases of Kar- 
tick Chandra Dutta v. District Traffic 
Supdt., Pandu Eegion. Katihar N. P. 
Kailway, AIR 1957 Pat 676 and Shivdev 
Singh V. State of Bihar, AIR 1963 Pat 
201. In Kartick Chandra Dutta’s case 
AIR 1957 Pat 676 it was observed; 

'"The authority of the District Traffic 
Superintendent to remove him from the 
service was questioned for the first time 
in his rejoinder to the coimter-affidavit 
on behalf of the opposite party. For this 
reason alone, this argument must be 
rejected”. 

In Shiv Deo Singh’s case, AIR 1963 Pat 
201 it was observed; 

". - . It appears to me that after the 
filing of the counter-affidavit on behalf 
of the two respondents, no new ground 
of attack on the whole scheme can be 
made, by merely mentioning a new fact 
in a supplementary affidavit without an 
amendment of the original application”. 
Mr. Lai Narayan_ Sinha submitted that 
the facts stated in the counter-affidavit 
can be taken into consideration in sup- 
port of the point raised in the rnai-p ap- 
plication and relief can be given to the 
petitioner on the basis of the facts stated 
in the counter-affidavit. In support of 
his submission he relied on the cases 
of Firm Sriniwas Ram Kumar v. Maha- 
bir Prasad, AIR 1951 SC 177, Babu Raja 
Mohan Manucha v. Babu Manzoor Ahmed 
Khan. AIR 1943 P. C. 29 and Ranbir 
Singh Chadha v. Chief Commercial 
Superintendent (Rates) Head Quarters 
Office, Delhi AIR 1961 Punj 268. In Finn 
Sriniwas Ram Kumar’s case AIR 1951 
SC 177 their Lordships of the Supreme 
Court observed as follows: 

“. . .when the alternative case, which 
the plaintiff could have made, was not 
only admitted by the defendant in his 
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■written statement but was expressly put 
forward as an answer to the claim which 
the plaintiff made in the suit, there 
would be nothing improper in fii'ving 
the plaintiff a decree upon the case 
which the defendant himself makes, A 
demand of the plaintiff based on the de- 
fendant’s own plea cannot possibly be 
regarded ■with surprise by the latter and 
no question of adducing e’vidence on 
these facts would arise when they were 
expressly admitted by the defendant in 
his plea&ngs”. 

In Babu Raja Mohan Manucha’s case, 
AIR 1943 PC 29 the Judicial Committee 
has observed thus: 

“With all due respect to the Chief 
Court, their Lordships think that their 
attitude towards the question of plead- 
ing was unduly rigid. A defendant who 
when sued for money lent pleads that 
the contract was void can hardly regard 
■with surprise a demand that he restore 
what he received thereunder”. 

In the Punjab case, which was an appli- 
cation under Article 226 of the Consti- 
tution, the folio-wing observations were 
made: 

. .If it is open to the High Court to 
decide a question of fact which is in 
dispute on the pleadings or on the e-vi- 
dence produced before it, then there is 
no reason why the petitioner cannot be 
allowed to request the High Court to 
decide the petition on the basis that the 
respondent’s allegation of disputed facts 
is correct. When the petitioner accepts 
the respondent’s allegations of facts, then 
insistence on amendments of the petition 
can serve no useful purpose and can only 
result in dday in disposal of the petition 
on merits”. 

37. Upon a consideration of the vari- 
ous decisions, referred to above, I am 
of the opinion that ordinarily a new 
point taken in the rejoinder to the coun- 
ter-affida-vit should not be entertained by 
the Court irnless the petitioner -with the 
permission of -the court amends the main 
application. But facts stated in the 
cormter-affida-vit of the other side which 
support a point taken in the petition can 
always be relied on. Further where a 
particular point is taken in the main ap- 
plication and what is stated in reply to 
it in the cormter-affida-vit of the other 
side is not factually correct, statements 
in the rejoinder to the coimter-affida-vit 
poin tin g out the incorrectness of the al- 
legations in the counter-affida-vit should 
also be taken into consideration. If it is 
open to the plaintiff to a suit to deny 
in his deposition the averments in the 
■written statement, there appears no rea- 
son why statements in the counter-affida- 
■vit not factually correct cannot be deni- 
ed by filing a rejoinder to it by the petl- 
- tioner in a -writ application. In the in- 
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stant case in paragraph 21 (ii) of the ap- 
plication the point that the Central Gov- 
ernment did not apply their mind to the 
relevant matters has been specifically 
taken. The details as to which relevant 
matters had been ignored and which ir- 
relevant matters had been ' taken into 
consideration have not been given. In 
paragraph 23 of the application, which I 
have already quoted above, the petitioner 
company has asserted that after 1962-63 
the financial position of the petitioner 
company had deteriorated. In paragraph 
17 (i) of the counter-affida-vit the follow- 
ing statements have been made: 

"The petitioner ha-ving failed to make 
out a case for increase in railway freight 
and fares, the request aforesaid was not 
acceded to. Further, it is stated that in 
letter No. TCD/1078/64/DRL dated 8-6- 
1965 from the Ministry of Railways to 
■the petitioner, a copy of which letter is 
attached and marked as Annexure 'A’, it 
was explained to the petitioner that 'hav- 
ing regard to_ the over-all financial posi- 
tion of the line, there does, not exist, 
adequate justification for sanctioning the 
increases asked for specially when the 
upward revision of classification of com- 
mpdities such as limestone and cement, 
■with effect from' 1-4-1965, would further 
improve the revenues of the company”. 
In paragraphs 18 and 19 of the counter- 
affida-vit, which I have quoted above, the 
assertion of the petitioner company that 
its financial position deteriorated since 
1962-63 has been denied and a counter 
assertion to the effect that the financial 
position of the petitioner company was 
found satisfactory has been made. The 
statements made in paragraph 19 of the 
coimter-affida-vit show that the reserves 
accum-ulated by the petitioner company 
were also taken into consideration by 
the authorities in fixing the rates of 
freight and fare, Annexure 'C’ is a 
chart in which the financial position of 
•.the various non-Govemment Light Rail- 
ways has been, sho-wn. In my opinion, 
the petitioner company, which has taken 
a ground that the Central Govermnent 
did not apply their mind to the relevant 
matters ». in fixing the rates of freight and 
fare, can legitimately show with refer- 
ence to the facts stated in the counter- 
affida-vit and the charge (Annexure 'C’) 
that the Central Government have taken 
into consideration irrelevant facts and 
have excluded out of consideration the 
relevant facts in fixing the rates of 
freight and fare applicable to the peti- 
tioner company. I, therefore, do not 
think that the petitioner company can be 
disallowed to rely on the statements in 
the counter-affida-vit which support its 
case. 

38. Now I proceed to deal -with 
the main contention. Learned counsel 
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desired to be reverted to the gendral side 
and the Governor had specihcally allow- 
ed his request in that , behalf, an option 
was subsequently again given to the 
petitioner and in response to it he had 
continued to serve on the medical educa- 
tion side. After the termination of his 
appointment as D.D.R,M.E., he was again 
^ asked if he wanted to revert to the gene- 
ral side or continue to work on the 
college side. On special facilities having 
been provided to the petitioner, he conti- 
nued to work on the medical education 
mde and is still so working. The only 
other defence to the alleged infringement 
of the petitioner’s fundamental right 
under Article 16 of the Constitution rais- 
ed by the respondents in one of their 
pleadings for the first time is that the 
petitioner is deemed to have withdrawn 
his application, dated December 20. 1965 
(Annexure ‘E’, which reached the Depart- 
ment on December 22, 1965) by his letter, 
dated December 21, 1965 iAnnexure *IX') 
addressed to the Dean of the Medical 
Department of the Post Graduate Insti- 
tute wherein he had referred to the oral 
talk with the Dean and agreed to accept 
the post of Deputy Medical Superinten- 
dent of the Post Graduate Institute on 
honorary basis along with the post of 
Professor of Forensic Medicine after the 
termination of the post of D.D.B.M.E. 
This letter was written only one day after 
the application of the petitioner had been 
sent. The previous application was not 
even by toplication withdrawn by this 
letter which was clearly intended to 
make stop-gap arrangement as the peti- 
^ner was definitely given to understand 
that the post of D.D.R.M.E. was being 
fbohshed with effect from January 1, 
1966, and the post of A.D.H.S. had not 
yet been created. Petitioner’s application 
■f^s for appointment as A.D.H.S with 
effect from the date when the post was 
CTeated. The petitioner’s letter, dated 
December 21, 1965, related to the arrange- 
ment with effect from January 1, 1966. 
lo say the least, this new defence of the 
Mate against the charge under Article 16 
of the Constitution is wholly disingenu- 
ous and a mere afterthought. 

(xv) It had been decided by the Health 
Department that whoever was selected 
as A.D.H.S., would automatically be pro- 
moted as D.H.S. when the latter post 
Would fall vacant. When respondent No. 2 
Was appointed as D.H.S,, the only ground 
on which he was selected without con- 
sidering anyone else was that he was 
; aueady working as A.D.H.S. and had 
‘ gxven_ a good accoimt of himself in that 
capacity. The appointment of respondent 
No. 2 as D.H.S. will, therefore, automati- 
cally stand or fall with the validity of 
^ appointment as A.D.H.S. It was 
^riy conceded by the learned Advocate 
general for the State that whoever would 
1970 P. & H./9 IV G— 41 
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have been appointed A.D.H.S. in April, 
1966, would normally have automatically 
become the D.H.S. as soon as that post 
fell vacant, 

41. This Is the relevant factual aspect 
of the case. So far as the legal position 
is concerned, it does not appear to admit 
of any doubt. Clause (1) of Article 16 
of the Constitution which is a mere pro- 
jection of the guarantee of equal protec- 
tion contained in Article 14 of the Con- 
'stitution is couched in the following 
language: — 

"There shall be equality of opportunity 
for all citizens in matters relating to em- 
ployment or appointment to any ofSce 
under the State.” 

42. It is the common case of both 
sides that the petitioner is a citizen of 
India, and so is respondent No, 2. In the 
matter of appointment, what Article 16(1) 
guarantees is an equal opportunity to aU 
citizens to apply for appointment under 
the State, and to be considered for that 
appointment. In M, R, Balaji v. State of 
Mysore, AIR 1963 SC 649, and in several 
other cases thereafter, it has been autho- 
ritatively held by their Lordships of the 
Supreme Court that "appointment” in 
Article 16 includes promotion to higher 
posts. In Banarsidas v. State of Uttar Pra- 
desh, AIR 1956 SC 520, it was held that 
selection for appointment in Government 
service has got to be on a competitive 
basis and those whose past service is free 
from blemish can certainly be said to 
be better qualified for Government ser- 
vice than those whose record was not 
free from any blemish. It is equally 
clear that the State can either by appro- 
priate legislation under Article 309 of 
the Constitution or by statutory rules 
framed under the proviso to that Article 
restrict the eligibility of citizens for 
appointment to any particular post by 
prescribing the essential qualifications 
and possible disqualifications etc. So long, 
however, as neither any qualifications or 
disqualifications are laid down for a post 
by any enactment or statutory rules nor 
(in the absence of any statute or statu- 
tory rules) have the same been laid down 
by the executive order of the appropriate 
authority, every citizen, who is prima 
facie qualified for any post or public 
service is entitled to his fundamental 
right imder Article 16(1) of the Constitu- 
tion which may in this respect be said 
to consist of two distinct legal rights, 
viz.: — 

(i) the right to make an application for 
any post under the Government; and 

(ii) the right to be considered on the 
merits for the post for which an applica- 
tion has been made. 

It has been held in the High Court, 
Calcutta V. Amal Kumar Roy, AIR 1952 
SC 1704, that "equal opportunity” does 
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not mean getting the particular post lor 
which a number of persons may have 
been considered, and so long as ^e 
aggrieved person was given consideration 
along with others, and had been given 
his chance, it cannot be said that he had 
not had equal opportunity along with, 
others who may have been selected in 
preference to him. The fact that the 
Government may make its choice in a 
particular way cannot be said to amount 
to discrimination against the applicant 
who was duly considered but not appoint- 
ei In the same case it was also observed 
that mere seniority does not confer a 
right for selection for a higher post. In 
AIR 1962 SC 602, it was categorically 
held that "the fundamental right guaran- 
teed by the Constitution is not only to 
make an application for a post under the 
Government, but the further right to be 
considered on merits for the post for 
which an application has been made. Of 
course, the right does not extend to bemg 
actually appointed to the post for which 
an application may have been made.” 

What has happened in the instant case is 
that the petitioner has exercised half of 
his fundamental right under Article 16(1) 
by submitting his application for appoint- 
ment to the post of A.D.H.S., but the 
Government has infringed the second 
part of the petitioner’s fundamental right 
"to be considered on merits for the post 
for which” he had applied. In AIR 1966 
SC 1942, it was observed by their Lord- 
ships of the Supreme Court (in para- 
graph 7 at page 1945 of the AIR report) 
,as follows: — 

"Mr. Nambiar in this connection also 
relied on Articles 15 and 16 of the Con- 
stitution. He urged that if the executive 
Ss held to have power to make appoint- 
ments and lay down conditions of service 
vdthout making rules in that behalf under 
the proviso to Article 309, Articles 15 
and 16 would be breached because the 
appointments in that case would be arbi- 
trary and dependent on the mere whim 
of the executive. We are unable to hold 
that Articles 15 and 16 in any way lead 
us to this conclusion. If the Government 
advertises the appointments and tiie 
conditions of service of the appointments 
and makes a selection after advertise- 
ment there would be no breach of Arti- 
cle 15 or Article 16 of the Constitution 
because everybody who is eligible in 
view of the conditions of service would 
be entitled to be considered by the State.” 
The analysis of the ratio of the above- 
quoted passage in the judgment of 
Supreme Court in B. N, Nagarajan's case, 
AIR 1966 SC 1942 (supra) appears to be;— • 

(i) that the executive has the power 
to make appointments and lay down con- 
ations of service without making rxiles 
in that behalf under the proviso to Arti- 
cle 309; and by so doing the guarantee 
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under Articles 15 and 16 would not be 
breached; 

fii) that if selection and appointment 
to a post is made in accordance with the 
rules framed under Article 309, no ques- 
tion of violation of Article 15 or Article 16 
would arise; 

(iii) that even if no such rules are 
framed, the guarantee of Article 16 of 
the Constitution would not be infringed 
if the Government advertises the post 
and the conditions of service for appoint- 
ment thereto and then makes a selection 
out of all the eligible persons who have 
submitted their applications for the post. 
■Hiough no reason was given for not con- 
sidering the petitioner at the relevant 
time, the main reason for the State which 
has been given, Le., about the petitioner 
having been far iunior to respondent 
No. 2 in the Medical Service is wholly 
irrelevant for purposes of Article 16 of 
the Constitution, particularly when the 
post of A.D.H.S. was not meant or. intend- 
ed to be filled in exclusively from the 
medical side and the said post was a new 
post. It is the admitted case of both sides 
that the said new post was not intended 
to be filled in necessarily by promotionu 
It has been the consistent case of the res- 
pondents as disclosed in their written 
statement that the post in question had 
to be filled in by selection and that no- 
body could claim it on the basis of 
seniorily alone. Even if the.y had not so 
stated, it is clear, as held by the Supreme 
Court in AIR 1967 SC 1910, that the 
question of seniority comes in the matter 
of selection to a post only if two candi- 
dates for the post are otherwise found 
to be equal. According to the ratio of the 
judgment of the Supreme Court in Sant 
Ram Sharma’s case, AIR 1967 SC 1910 
(supra), seniority cannot be used as a 
lever for creating inequality between two 
enable candidates for a selection post. 
It is the common case of both sides that 
the post of Additional Director of HealeP 
Services was created as a sdect post and 
that nobody could claim a right to be 
appointed to that post by promotion. In 
connection wi1b the filling of a similar 
post in the Police Department, it was neld 
by tlieir Lordships of the Supreme Court 
in Sant Ram Shaima’s case, AIR 1967 SC 
1910:— 

"Tile circumstance that these posts are 
classed as 'Selection Grade Posts’ itself 
suggests that promotion to these posts 
is not automatic being made only on tlio 
basis of ranking in the Gradation list 
but the question of merit enters in pro- 
motion to selection posts. In our opinioQf 
the respondents are right in their conten-. 
tion tlmt the ranldng or position in the 
Gradation List does not confer any right 
on the petitioner to be promoted to selec- 
tion post and that it is a well established 
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rule that promotion to selection-; grades 
or selection posts is to be based primarily 
on merit and not on seniority alone.’’ 
linphasis was then laid by the Supreme 
Court on the following principle: — 

“The principle is that when the claims 
of officers to selection posts is under con- 
sideration, seniority should not be regard- 
ed except where the merit of the officers 
is judged to be equal and no other crite- 
rion is, therefore, available.” 

43. The defence of the State based on 
seniority of respondent No. 2 as compar- 
ed with that of the petitioner in the 
P.C.M.S., is, therefore, not a valid defence 
at all for refusing to consider the appli- 
cation of. the petitioner on merits for the 
select post in dispute. The mere fact that 
the petitioner was qualified and eligible 
for the post of A.D.H.S., and he had 
applied for it entitled him to be consider- 
ed on merits. Inasmuch as the Govern- 
ment admittedly did not consider his ap- 
plication on merits for the said post, his 
fundamental right imder Article 16(1) 
has been infringed and breached. To me 
there appears to be no answer to this 
charge of the petitioner regarding the 
violation of his constitutional fundamental 
right. The Government did not refuse to 
consider him at that stage on the ground 
that he was too junior. They just ignored 
his application. The ground of compara- 
tive juniority of the petitioner is the soli- 
tary ultimate shield by which this attack 
of the petitioner against the impugned 
appointment of respondent No. 2 is now- 
sought to be warded oS. As already held 
by me this defence is defenceless, and 
devoid of aU merit. According to the pro- 
nouncement of the Supreme Court in 
Sant Ram Sharma’s case, AIR 1967 SC 1910 
■the consideration of seniority could 
enter the field in a case like this if the 
merits of two candidates were otherwise 
judged to be equal. Such a stage was 
admittedly never reached. 

44. The fundamental right under Arti- 
cle 16 of the Constitution would become 
whoUy illusory and would be reduced to 
a mockery if the Government could be 
permitted to say that in a particular case 
they had made up their mind to appoint 
a particular person to a newly created 
post for any reason whatsoever, and that, 
■therefore, -they refused to consider the 
.written application of another duly quali- 
fied and eligible person merely because 
he was at one time jtinior to the person 
sought to be appointed though he may be 
better qualified and may have had a 
cleaner service record. Article 16, as 
already stated, does not confer a right on 
anyone to be appointed to any particular 
post. The only rights of a citizen are: (i) 
to apply and (ii) to be considered on 
merits. The latter part of the petitioner’s 
fundamental right has been clearly in- 


fringed in this case. The appointment of 
respondent No. 2 to the post of A. D. H. 
S. as a result of the -violation of the fimda- 
mental right of the petitioner cannot, 
-therefore, be sustained There was no 
other ground on which the promotion of 
respondent No. 2 to the post of the Direct- 
or of Health Services was justified ex- 
cept that he happend to be the Additional 
Director of Health Ser-vices at the time 
when higher post fell vac^t. Once it is 
held that the appointment of respondent 
No. 2 as Additional Director was uncon- 
stitutional, his further promotion and 
appointment as Director of Health Ser- 
vices automatically falls and cannot be 
sustained. 

45. I would, therefore, allow this writ 
■petition with costs and- set aside the order 
of the State Government appointing res- 
pondent No. 2 originally as Additional 
Director Health Services and later on 
consequently promoting him to the post 
of Director Health Ser-vices. 

46. H. R. SODHI, J.: — I have had the 
pri-vilege of going through the judgments 
of my learned brothers Capoor and 
Narula, JJ. Both are agreed that none of 
the orders impugned by the petitioner 
can be said to have been vitiated on 
account of any mala fides of the Admin- 
istrative Department of Punjab Govern- 
ment of which Mrs. Sarla Grewal was 
the Secretary at the relevant time. I am 
in respectful agreement with them on this 
point. To me it appears that the charge 
of mala fides • levelled by a responsible 
officer fike the petitioner was not only 
misconceived but wholly xmcalled for, 
when we find it proved beyond any doubt 
that the Administrative Department had 
actuall-y been going out of the way to help 
the petitioner, first in his appointment as 
Officer on Special Duty and then to save 
him from any monetary loss because of 
the abolition of the temporary post of 
Deputy Director, Research and Medical 
Education, hereinafter described as DD/ 
RME, which post he got on account of 
the special efforts which Dr, Tulsi Dass, 
then Director of the Post-graduate Insti- 
tute of Medical Education and Research, 
Chandigarh, appears to have made for 
him. 

47. Facts have been stated very suc- 
dnctly by Capoor. J. and the brief narra- 
tive thereof so far as Narula, J, h^ 
thought necessary for the purpose of 
deciding the question if Article 16 of the 
Constitution of India has been -violated is 
also not in controversy. This narrative^ 
however, seems to suggest that the peti- 
tioner being possessed of higher academic 
qualifications was probably more quali- 
fied than respondent No. 2 Kanwar Moti 
Singh who was the permanent incumbent 
of the post of the Deputy Director, Health 
Services, Punjab, and had been promoted 
as an Additional Director for a shortwhile 
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and then as a Director. In all services, 
there are certain basic qualifications 
which a candidate must possess in order to 
enter into that service and once he has 
done so whether on account of these 
qualifications or higher ones, all mem- 
bers of that service are to be treated 
equally in the matter of further promo- 
tion, Mere possession of higher educa- 
tional qualifications . cannot by itself be 
talcen to be the proof of more merit in _a 
particular officer. It is the general talent 
of the officer, his basic qualifications, 
experience; more so in the case of doctors 
and severffi other matters, the cumula- 
tive effect of which has to be considered 
in order to determine whether that officer 
is possessed of higher merit than others 
and difference in educational qualifica- 
tions is only one of the factors which 
might or might not be treated as relevant 
by the competent authority in the matter 
of appointment to a selection post. 

48. With great respect to my learned 
brother Narula, J. I do not agree that 
Article 16 of the Constitution _ of India 
has, in any way, been violated in the cir- 
cumstances of the instant case on account 
of the appointment of respondent No. 2 
as Director, Health Services, Punjab. I 
need not recapitulate all the facts, but in 
order to determine if the impugned orders 
have infringed Article 16 of the Consti- 
tution, a few established facts have to 
be stated in their true perspective. 

49. Tliere are in the State of Punjab 
two classes of Punjab Civil Medical Ser- 
vices, one known as Punjab Civil Medical 

■ Service Class I, hereinafter referred to 
as PCMS I, and Punjab Civil Medical 
Service Class H, hereinafter referred to 
as PCMS n, though the departmental 
head of both these Services has always 
been the same officer designated as Direc- 
tor of Health Services. The petitioner 
admittedly joined PCMS H on 15-12-1949 
and was confirmed in that Service on 15- 
2-1951. He was promoted in an officiating 
capacity to PCMS I only on 25/26-4-1964 
and has not yet been confirmed in that 
post, nor is he due for the selection 
grade. The petitioner was transferred to 
the teaching side in a temporary post on 
5-9-1960 as an associate Professor of 
Forensic Medicine in the grade of Rs. 750- 
50-1400 in the Medical College, Patiala, 
though he continued to retain liis lien in 
the general cadre, namely, P.C.M.S. H. 

50. A Post-graduate Institute of Medi- 
cal Education and. Research had been set 
up at Chandigarh by the Punjab Govern- 
ment and it was in the year 1955 that for 
the first time a separate temporary post 
of a Director of Research and Medical 
Education was created. Dr. Tulsi _Dass 
who was already in charge of this insti- 
tute. was appointed its first Director, 
though administrative control of the 


general cadre and Medical Colleges still 
remained with the Director of Health 
Services, It was later thought necessary 
to have a Deputy Director imder Dr. 
Tulsi Dass and a temporary post was 
accordingly created. Drt Deepak Bhatia 
was appointed to this post in the year 
1961 with the approval of the Punjab 
Public Service Commission. The post was 
not advertised nor any applications invit- 
ed when Dr. Bhatia was appointed as 
Deputy Director. The newly created post 
of the Deputy Director was not included 
either of the PCMS or teaching cadres. 
Dr. Jagdish Singh, who was the Director 
of Health Services, Punjab, at that time, 
died on 25-12-1962 and Dr, Deepak 
Bhatia, the senior most in the cadre of 
the PCMS I, was appointed Director in 
his place w.e.f. 15-3-1963. On the appoint- 
ment of Dr, Bhatia as Director, the post 
of DD/RME feU vacant and it appears 
from the record that Dr. Tula Dass was 
keen to have the petitioner appointed as 
Deputy Director. There were several 
difficulties in his way as the petitioner 
was very junior in h^ own cadre for that 
post. A way out was found presumably 
by Dr. Tulsi Dass inasmuch as a tempo- 
rary post of an Officer on Spedal Duty 
was created. The petitioner was appoint^ 
to that post at the instance of the said 
Dr. Tulsi Dass and got transferred from 
Patiala to Chandigarh to work against 
the vacant post of the Deputy Director in 
September 1963. It was after this when 
the ground had been fully prepared for 
the petitioner that an advertisement, filed 
as aimexure *A’ with the writ petition 
was published through the Punjab Public 
Service Commission in July. 1964, invit- 
ing applications for the post of the DD/ 
RME. The advertisement was in ffie fol- 
lowing terms: — 

"PUNJAB PUBLIC SERVICE COM- 
MISSION. PATIALA. 

Cloang date 14-7-1964 

28-7-1964 for applicants from abroad. 

Recruitment to a peimanent post of 
Deputy Director Research and Medical 
Education, Punjab, Class L 

■ INFORMATION FOR CANDIDATES 
NO. SCU) • 

1. Applications must be submitted on 
the prescribed form attached herewith 
together with the enclosed sheet of addi- 
tional questions duly completed. They 
must reach the Secretary, Punjab Public 
Service Commission, Patiala, not later 
than 14-7-1964 {28-7-1964 for applicants 
from, abroad). Applications received after 
that date will not be entertffined, 

2. This is a special post in Class I and 
Is temporary sanctioned upto 28-2-1965. 
It is lilmly to be retained on permanent 
basis eventually. It will be pensionable 
when made permanent. The person ap- 
pointed will be eligible to subscribe to 
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the General Provident Fund. The period 
of probation will be two years, 

3. The post is reserved for Scheduled 
Castes/Tribes and . Backward Classes 
candidates of Punjab but if no suitable 
person is available it may be filled up by 
others. 

4. The incumbent of the post may be 
considered for promotion to the post of 
Director, Research and Medical Educa- 
tion, Punjab, on merits along with others 
in due course if/when such a post f a l ls 
vacant. 

5. The services of the incumbent can 
be temoinated on one month’s notice on 
either side till the incumbent is con- 
fimied. 

6. The selected candidate must be pre- 
pared to join duty immediately after 
selection. 

7. Age: (a) Not less than 40 years and 
not more than 50 years (56 years for 
members of Scheduled Castes/Tribes and 
Backward Classes) on 1-4-1964. (b) Can- 
didates serving under the Union/State 
Governments will not be entitled to any 
benefits of their past service xmder their 
respective Governments. 

8. Pay: Rs. 1500-60-1800/75-2100. 

Higher initial start may be allowed in 
specially deserving cases on merits. 

9. Qualifications: Essential. — (i) M,B. 
B.S. with distinguished academic career; 
(ii) must be registered with a State/ 
Central Medical Coimcil; (iii) Post-gradu- 
ate qualifications e.g. M,D. or M.S. or 

M. R.C.P. or F.R.C.S. (iv) 10 years adminis- 
trative/professional/teaching and Re- 
search experience; (v) 15 .years standing 
in the profession; (vi) adequate know- 
ledge of Hindi or Punjabi. Preferential: 
3-5 years teaching experience. 

10. Duties: (a) To assist the Director, 
Research and Medical Education, Punjab, 
in the Administration of his office and 
other Medical Institutions in the Punjab 
State imder his control at Chandigarh. 

(b) The incumbent of the post will be 
required to serve at Chandigarh or any- 
where else in the Punjab State according 
to exigencies of service. 

11. No other concessions such as rent- 
free quarters etc. are admissible. 

IMPORTANT, 

N. B, According to the revised classifica- 
tion issued by the Punjab Government 
’Backward Class’ candidates fall under 
the following two categories: 

(a) All the residents of Punjab State, 
whose family income is less than 
Rs. 1000/- per annum irrespective of the 
fact as to which caste, commumty or 
class they belong to and what profession 
they are follo\ving. 

(b) Persons belonging to classes/com- 
munities which have already been/may 
be declared as ’Backward’ by the Punjab 
Government provided their family income 
does not exceed Rs, 1800/- per annum. 
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Candidates claiming concessions ad- 
missible to Backward Classes should pro- 
duce the relevant affidavits filed before a 
1st Class Magistrate in the enclosed form 
(A) or (B).” 

There were only three other applicants, 
two of whom were jxmior to the peti- 
tioner, whereas nothing is known about 
the record of service of the candidate 
who was senior to Mm. The conditions 
laid down in the advertisement were 
such that no officer, already in the perma- 
nent service of the State or the Union 
Government feeling secure in his service 
in the general cadre and fairly Mgh up in 
seniority with any chances of promotion, 
was likely to apply for a temporary post 
and lose the benefit of permanent service. 

51. The petitioner was almost 57 steps 
below respondent No. 2 on the seniority 
list of PCMS I to wMch class the former 
has not yet been confirmed while on the 
teaching side where the petitioner had 
been appointed as Associate Professor 
against a temporary post, there were 
about 55 professors above him, in the 
order of seniority, some of them posses- 
sing Mgher qualifications than the peti- 
tioner as per annexure R. 2/12 filed by 
the respondents showing the gradation of 
the teaching staff as it stood on 1-3-1966. 
The position of the petitioner, in the final 
gradation list of the PCMS I and II pre- 
pared on 7-12-1963 under the States Re- 
organisation Act, 1958 (Central Act 37 of 
1956) after the merger of the States of 
erstwhile PEPSU and Punjab as per an- 
nexure R. 2/4, was as low as 121. 'Twenty- 
five officers on the teacMng line, original- 
ly junior to the petitioner, had been pro- 
moted and made senior to him list where- 
,of is given in armexure B. 2/19. The peti- 
tioner with such a position in the general 
cadre not having been even promoted to 
PCMS I and being very low in the order 
of seniority in the teaching staff had 
everything to gain if he was appointed 
as DD/RME, though the post was a tem- 
porary one and terminable on one month’s 
notice on either side. As a matter of fact 
the petitioner circumstanced as he was in 
his own cadre had no chances of early 
promotion in the ordinary way. 

52. He applied for the post of DD/ 
RME, was selected and consequently 
appointed to tMs post with effect from 
31-8-1964 in a grade of Rs. 1500-2100. 
Respondent No. 2 who was at that time 
working as Deputy Director, Health Ser- 
vices lodged a protest against the peti- 
tioner being given a job carrying a Mgher 
scale of pay. The petitioner was put on 
probation in terms of his appointment for 
two years, but before this period could 
run out, the post itself was abolished with 
effect from 1-1-1966. On the abolition of 
the post the administrative department in 
order to accommodate the petitioner and 
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protect his pay recommended that the 
post of Associate Professor of Forensic 
Medicine in the Medical College at Patiala 
be upgraded in the scale of Rs. 1000-75- 
1600 with eSect from 1-1-1966 and the 
petitioner be appointed to that post on 
the same emoluments which he was 
enjoying as Deputy Director, Research 
and Medical Education He was also given 
the additional charge of the post of the 
Deputy Medical Superintendent in the 
Post-graduate Institute. 

53. It may be mentioned here that at 
this stage the amalgamation of the two 
wings of the Health Services has had a 
chequered history. Before the partition 
of the comitry in the year 1947 and after- 
wards upto 8-11-1948, there were two 
separate departments known as Medical 
Department and Public Health Depart- 
ment under the Inspector-General of 
Civil Hospitals and Director, Public 
Health, respectively. On 26-10-1948, by 
a notification No. 5907-M-4A/577803 issu- 
ed by the State Government, these two 
departments were amalgamated with 
effect from 8-11-1948 and put xmder the 
charge of one officer designated as Direc- 
tor, Health Services. A copy of this 
notification has been filed by the respon- 
dents as annexure R. 2/1. The cadres of 
PCMS I and H were kept separate as 
before and there are different rules relat- 
ing to the appointment, terms and condi- 
tions of the two cadres. The professors in 
Medical Colleges were kept separate as 
a class from PCMS I in the matter of 
seniority. In the year 1963 by notification 
No. 4013-2HB-63/2436, dated 29-3-1963, 
the teaching cadre of Medical Colleges 
was separated from the general cadres of 
the PCMS I and PCMS H and it was 
directed that the recruitment to all teach^, 
ing posts at the Colleges would in future 
be made direct through the Punjab Public 
Service Commission, though the serving 
personnel were also eligible. In the year 
1965, by order dated 18-12-1965, aR these 
services were again amalgamated and the 
Director of Healtli Services was_ declared 
as Head of Department for Medical Edu- 
cation and Research except the Post- 
graduate Institute at Chandigarh. The 
Director of Health Services, Punjab, was, 
therefore, from that date onwards, the 
Head of the Medical. Services and the 
Medical Education and Research in the 
State of Punjab except in respect of the 
Post-graduate Institute. 

54- A need was consequently felt to 
have a Joint Director and there_ was at 
one time a proposal that the said office 
be taken from the teaching side, but ulti- 
mately it was decided .to have an Addi- 
tional Director without there being any 
obligation to have him from amongst the 
leaching staff. The petitioner seemed to 
wrongly think that the temporary post 
"-. of an Additional Director ^ould have 


gone to an officer on the teaching side, 
as he believed that it had been created in 
lieu of that of the Deputy Director, Re- 
search and Medical Education. My learn- 
ed brother Capoor, J. has elaboratly dealt 
with the matter. There is no material 
to warrant the assiunption that it was a 
post reserved for the teaching line, what- 
ever might have been the proposals and 
counter-proposals at one time. An offer 
of the post of the Additional Director was 
nonetheless made to senior-most profes- 
sors in the teaching line, but they declin- 
ed- 

55. Kanwar Moti Singh, respondent 
No. 2, had been • promoted to PCMS I 
with effect from 5-7-1949 and confirmed 
in that cadre with effect from 5-7-1950. 
He got the selection grade in PCMS I 
with eSect from 4-2-1961 and promoted as 
Deputy Director, Health Services. Punjab, 
in the scale of Rjs. 1300-50-1600 from 24-5- 

1962. He had also been confirmed as 
Deputy Director with efliect from 14-10- 

1963. The office of the Director, Health 
Services, fell vacant twice and he had 
held the same in an officiating capacity. 
When the appointment of Dr. Bhatia was 
made as Director in March, 1963, respon- 
dent No. 2 was also considered, though in 
the matter of seniority he was at that 
time at serial No. 9 amongst Class I Of- 
ficers and obviously this consideration 
implied that he was thought to be pos- 
sessed of merit making him eligible for 
selection irre^ective of his seniority. It 
was Dr. Bhatia, of course, who was ulti- 
mately selected. In these circumstances, 
when the temporary post of the Additional 
Director was to be filled up. respondent 
No. 2 who was already working as Deputy 
Director was appointed to that post in the 
scale of Rs. 1800-100-2000 plus non-prac- 
tising allowance of Rs. 400 per mensem 
vsdlh effect from 29-4-1966. On 22-8-1966, 
this respondent was promoted as Director 
when the post fell vacant on Dr. Deepak 
Bhatia going to the Government of India. 

56. It was in the background of this 
history of the service of these two con- 
testing officers who belong to different 
classes, that it was to be seen how far the 
petitioner had any right to be considered 
for selection as Additional Director or 
Director of Health Services. The peti- 
tioner belongs to PCMS II though officiat- 
ing in PCMS I, whereas the respondent 
holds a confirmed post in the selection 
grade in PCMS L These two officers 
could not, therefore, be said to be mem- 
bers of the same class of service, apart 
from the seniority of the petitioner which 
was very low as already stated above, and 
the question arises whether in such cir- 
cumstances, can it be said that the peti- 
tioner has been accorded any discrimina- 
tory treatment by the State Government 
by not considering him for ffiese posts. 
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57. Mr. Anand Swamp referred to a 
demi-official letter in which a reference 
was made to certain complaints of a per- 
sonal nature against respondent No. 2 
which were denied by the said respondent. 
It is on record that instead of any action 
being taken against the respondent, he 
was rather promoted as a Deputy Director 
within a few days of the said letter. It 
was very uncharitable in the absence 
of any data to establish the allegations re- 
garding the personal character of respon- 
dent No. 2, to take notice thereof in deter- 
mining the respective merits of the peti- 
tioner and the respondent, and whether 
Art. 16 of the Constitution of India has 
been violated. The argument of Mr. 
Anand Swarup based on these allegations 
has no merit and must, therefore, be 
straightway rejected. 

58. The State Government in the ex- 
ercise of its executive power under Arti- 
cle 162 of the Constitution of India has a 
right to make appointments to various 
offices and grant promotions from time to 
time as it might think proper. A Govern- 
ment servant holds his office during the 
pleasure of the President or the Governor 
of the State, as the case may be, and the 
only limitations laid down on the exercise 
of that power of the Government are as 
given in Art. 311 of the Constitution or 
Art. 16 thereof. No Government servant 
holding a civil service post under the 
Union or the State can be dismissed or 
removed or reduced in rank except by 
the authority by which he was appointed 
and that too after an enquiry in which 
he has been given a reasonable oppor- 
tunity of being heard in respect of the 
charges against him and when it is pro- 
posed to take some action on the basis of 
that enquiry he has been given a further 
opportunity to make a representation 
against the proposed penalty. Article 16 
forms part of the same code of constitu- 
tional guarantees as given in Arts. 14 and 
15 of the Constitution of India and sup- 
plements them. It is only one of the in- 
stances of the application of the general 
rule of equality so far as services under 
the State or the Union are concerned. 
This guarantee of equality in the absence 
of any statutory rules relating to selection 
to a post by departmental promotion is 
violated only where the appointing autho- 
rity brings in arbitrariness in the exercise 
of its executive power and denies to any 
Individual officer in the same class and 
similarly situated his right to be consi- 
dered for that post; It was observed by 
their Lordships of the Supreme Court 
in All India Station Masters’ and 
Assistant Station Masters’ Association, 
Delhi V. General Manager Central 
Railway, AIR 1960 S.C. 384, that equality 
of opportunity in matters of promotion 
must mean equality as between members 


of the same class of employees and not 
equality between members of separate, in- 
dependent classes. 

59. There is no dispute that Art. 16 (IJ 
of the Constitution guarantees equal op- 
portunity not only in the matter of initial 
appointment to a service,' but also in re- 
gard to future promotions to higher posts, 
but at the same time no civil servant has 
a claim to ask for a selection post as of 
right. It is a prerogative of the compe- 
tent authority to give an officer promotion 
or refuse the same provided it does not 
act in the exercise of its executive power 
in an arbitrary manner. This guarantee 
of equality imder Arts. 14, 15 and 16 of 
the Constitution, as held by their Lord- 
ships of the Supreme Court in Banarsidas’s 
case, AIR 1956 SC 520 (infra) does not 
take away the right of the Government 
to pick and choose proper persons when 
it is intended to fill up a civil post from 
put of a number of officers. 

60, In order to support his contention 

that Art, 16 has been violated in the case 
before us, reliance has been placed by the 
learned counsel for the petitioner on some 
observations made by their Lordships of 
the Supreme Court in AIR 1956 SC 520, 
where the writ petition filed by 

Banarsidas and others under Arti- 
cle 32 of the Constitution com- 

plaining of an infringement of Art. 16 
was dismissed. There, some Patwaris who 
had been working as part-time Govern- 
ment servants in Uttar Pradesh in the Re- 
venue Department, had indulged in acts 
of indiscipline by trying to paralyse the 
Revenue Department and coerce the Gov- 
ernment to accept their demands. These 
Patwaris tendered their re.signations and 
the Government accepted the same re- 
lieving them of their duties soon after 
submission of their resignations. On the 
next day the Government reorganised the 
cadre by creating a new service of 
Lelchpals. but the cadre included all those 
Patwaris whose record of service was 
free from blemishes and had withdrawn 
their resignations. The Government 
rather gave locus paenitentiae to those ex- 
Patwaris who realised their mistake in 
joining the agitation but did not take into 
service in the reorganised cadre those 
Patwaris who had been found guilty of 
lack of sense of discipline. In these cir- 
cumstances, some Patwaris who had pre- 
ferred the writ petition in the Supreme 
Court contended that the direction of the 
State Government that only those ex- 
Patwaris whose resignations had been ac- 
cepted but had an excellent record of ser- 
vice would be absorbed in the new cadre, 
denied to* them equality of opportunity 
and offended against Art. 16. The con- 
tention was repelled it bring held by 
their Lordships that the Government like 
all other employers are entitled to pick 
and choose from amongst a large muribeg 
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of candidates oSering themselves for em- 
ployment under Government and no ques- 
tion of any violation of Article 16 arose. 
It was in this context that an observation 
was made in the judgment that the Gov- 
ernment service bias got to be on a com- 
petitive basis. The expression ’selection 
for appointment in Government service 
has got to be on a competitive basis’ can- 
not be taken out of the context and in- 
terpreted to -mean that whenever a depart- 
mental promotion is to be made, all of- 
ficers in a particular service get a right 
to apply for the selection post and whe- 
ther an application is submitted or not, to 
be considered for the same, even if they 
are not equally situated in the relevant 
cadre. If a competent authority selects 
an officer to a selection post by a depart- 
mental promotion, there is inherent in 
this selection a competition. It is not 
understood how the observation referred 
to above can possibly help the petitioner, 

61. Reference was again made to AIR 
1962 SC 1704, in support of the conten- 
tion that mere seniority does not confer 
a right to be selected to any higher post. 
It is incorrect to say that respondent 
No. 2 has been selected solely on the 
ground of seniority. Seniority-cum-merit 
are relevant considerations to a selection 
post and there is nothing to indicate that 
respondent No. 2 was not possessed of 
merit and he was selected simply because 
he happened to be the senior-most. As 
already stated, merit does not mean mere- 
ly possessing higher educational qualifi- 
cations. 

62. The petitioner also cannot derive 
any help from the observations made by 
their Lordships of the Supreme Court in 
AIR 1962 S.C. 602. The facts of that case 
are distinguishable and there is not in- 
deed a ghost of semblance between the 
facts of that case and the instant one. 
The services of one Krishan Chander 
Nayar, who had been employed ^ on a 
purely temporary basis as a machineman 
In the Central Tractor Organisation, 
which was a temporary one under the 
Ministry of Agriculture, Government of 
India. New Delhi, were terminated in 
terms of his employment on the ground 
that he was no longer required in ' that 
Organisation. The Government while 
terminating his services placed a ban on 
his being ever taken into Government 
service, for which there was obviously no 
justification. The stand taken up by the 
Government in defence of its action was 
that the alleged' ban was purely a depart- 
mental instruction for future guidance 
not intended, in any way, to pfevent the 
petitioner from applying for any post 
under the Government. In spite of denial 
of the Government about the existence of 
any ban their Lordships came to a con- 
elusion that, as a matter of fact, a ban as 


alleged by the petitioner had been im- 
posed and that any application made by 
the petitioner (Krishan Chander Nayar) 
seeking employment under the Govern- 
ment would be treated as a waste paper 
in view of the ban. In these circumstan- 
ces, their Lordships considered the ques- 
tion of the violation of Article 16 and 
made an observation that the funda- 
mental right guaranteed by the said 
Article consisted not only in making an 
application for a post to the Government, 
but the further right to be considered on 
merits for the post for which an applica- 
tion had been made. It was while quash- 
ing the ban that their Lordships of the 
Supreme Court observed that Krishan 
Chander Nayar had a right to make an 
application and to be considered for a 
post. It could not be intended to be laid 
down by their Lordships that in every 
case where a person, whether amilarly 
situated or not and whatever his position 
in any particular service be, has a right 
to make an application for a departmental 
promotion when no applications have 
been invited therefor. The decirion in 
Krishan Chander Nayar’s case, AIR 1962 
S.C. 602, has to be confined to the facts 
of that case. 

63. The learned cotmsel for the peti- 
tioner laid great emphasis in his.submis- 
- sions on some observations made by their 
Lordships of the Supreme Court in AIR 
1966 S.C. 1942. I do not see how this 
authority can be pressed into service by 
the petitioner. The contention was raised 
on behalf of the petitioners there that 
Articles 15 and 16 of the Constitution 
would be violated if the executive were 
held to have the power to make appoint- 
ments and lay down conditions of service 
without making rules in that behalf 
under proviso to Article 309 of the Con- 
stitution. This contention was repelled by 
their Lordships it being held that it is 
not obligatory under proviso to Arti- 
cle 309 of the Constitution to make rules 
of recruitment etc. before the service 
can be constituted or proposed, or created 
or filled,;, and that the State Government 
hasi -executive powers in relation to aU 
matters with respect to which the legis- 
lature of the State has power to make 
laws and entry No. 41 in List n (State 
List) empowers the State legislature to 
make laws with regard to the State public 
services. In that case, advertisement had 
been made and applications invited for 
the recruitment of Assistant Engineers 
in the executive cadre of the Mysore 
Public Worlcs Department. The argument 
of arbitrariness and violation of Articles 15 
and 16 was negatived because the appli- 
cations had been invited giving equal 
opportunity to all citizens duly qualified 
to make applications which were consi- 
dered by the Public Service Commission. 
It is not seriously contended before us 
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that their Lordships have in Nagaraian’s 
case, AIR 1966 S.C. 1942 laid down that 
advertisement for any selection post, 
where departmental promotion is to be 
made in the exercise of the executive 
power of the State, is necessary, and if 
not made, it would amount to denial of 
equality guaranteed by Articles 15 and 16 
of the Constitution, No such contention 
can possibly be advanced with^ reason- 
ableness as inviting of applications by 
advertisement is only one of the mod^ 
of recruitment which would exclude, arbi- 
trariness. There may be appointment 
even without an advertisement and still 
no arbitrariness is brought in It will 
depend on the facts and circumstances of 
ea^ case as to whether a particular ap- 
pointment has been s.o made as to discri- 
minate between two persons similarly 
situated so that it can be said that a dif- 
ferential treatment has been accorded to 
one at the cost of the other. 

64, It is a mistaken approach to think 
that in case of every appointment _ or 
recruitment to a service or promotion, 
the State should first inwte applications. 
My brother Narula, J. has also not gone 
to the extent of holding on the basis of 
Nagarajan’s case, AIR 1966 S.C. 1942 
that inviting of applications was neces- 
sary but all that h^ been observed by 
the learned Judge is that the application 
made in writing by the petitioner should 
have been considered. I do not appreciate 
how it became incumbent on the State 
Government to consider the so-called 
application or representation of the peti- 
tioner simply because on reading an un- 
official news item in the press he submit- 
ted the said representation. If there was 
no obligation on the State Government 
to invite applications when it sought to 
make an appointment to a selection post 
by promotion, there was none to consider 
one made by an over ambitious officer 
like the petitioner who, though not 
equally situated in any manner, thought 
that he was more qualified simply be- 
cause of his having higher educational 
qualifications and on account of his hav- 
ing enjoyed certain temporary advantage 
at one time as DD/RME. The petitioner 
is not even confirmed in PCMS I and 
actually belongs to PCMS IL The two 
classes of PCMS are quite distinct and 
separate from eacffi other, though an 
officer in class II could be promoted to 
class I. The petitioner might have believ- 
ed that he had more merit but the State 
Government considered the claims of all 
those persons whom it thought were 
senior on the teaching side and. better 
qualified and it was only when they 
declined that the post of the Additional 
Director was offered to respondent No. 2. 
There is nothing to indicate that any of 
the senior professors on the teaching side 
had any grievance against the appoint- 


ment of respondent No. 2 as Additional 
Director- It is the petitioner alone, who 
though in no way equated with this res- 
pondent, chose to make an application 
for being appointed to the Selection post. 
The appointment of respondent No. 2 as 
Director was made in the same manner 
as was being done hither-to-before and 
I do not thiiik that any injustice has 
been caused to the petitioner or that his 
fundamental right guaranteed xmder 
Article 16 has in any way, been violated, 

65. For the foregoing reasons the writ 
petition has no merit and agreeing with 
my learned brother Capoor, J., I dismiss 
the same with costs which, therefore 
being two respondents, I assess at 
Rs. 300/-. 

66. ORDER — In accordance with the 
decision of the majority of the Bench, 
the^ writ petition is dismissed with costs, 
which, inasmuch as there are two respon- 
dents. are assessed at Rs. 300/-. 

Petition dismissed. 


Am 1970 Pm.TAB AND HARYANA 137 
(V 57 C 20) 

R. S. NARULA & R. S. SARKARIA JJ. 

Municipal Committee, JuUundur City, 

Appellant v. Shri Romesh Saggi and 
others. Respondents. 

F. A. O. No. 125 of 1963; D/- 11-12- 
1968, from order of Gurdev Singh, J„ 
D/- 31-7-1968. 

(A) Motor Vehicles Act (1939), Ss. 110 
to 110-F — Claim petition under S. 110-C 
— • Judgment of Criminal Court deter- 
mining guilt or innocence of driver is 
not binding on Claims Tribunal — Claims 
Tribunal is "Court” within S. 3, Evidence 
Act — Tribunal raust act judicially and 
must follow principles of natxu-al justice 
— AIR 1968 Punj 4GG, Overruled — (Evi- 
dence Act ^ (1872), Ss. 3, 43) — (Punjab 
Motor Accidents Claims Tribxmal Rides 
(19G4), R. 3) — (Land Acquisition Act 
(1894), S. 18- — District Court acting under 

S. 18 is a Court). 

The judgment of a Criminal Court in 
a prosecution arising out of a motor acci- 
dent, determining the guilt or innocence 
of the driver of the motor vehicle con- 
cerned, is neither conclusive nor binding 
on the Motor Accidents Claims Tribunals, 
dealing with a claim petition imder 
S, 110-C of the Motor Vehicles Act, and 
its findings as to the guilt or otherwise 
of the driver are wholly irrelevant for 
the purpose of the trial on merits of the 
claim petition before the Motor Accidents 
Claims TribunaL Such judgment can, 
however, be relevant only for the pur- 
pose and to the extent specified in S. 43 
of the Evidence Act. AIR 1968 Punj. 466, 
Overruled. (Para 35) 

CM/EM/B39/69/GDR/D ‘ 
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Per Narula, J.: — The Motor Accidents 
Claims Tribunal squarely falls •within 
the definition of "Court” contained in 
S. 3 of the E-vidence Act. The mere use 
of the -word "award” in respect of the 
decisions of the Tribunal does not take 
the case out of the definition of "Court”. 
What is sought to be excluded from fte 
purview of the E'vidence Act by referring 
to "proceedings before an arbitrator” are 
proceedings to which the pro’visions of 
Arbitration Act 1940 apply. The mere 
use of the word "judgment” or the word 
"award’’, both of which expressions have 
been used in connection with the Motor 
Accidents Claims Tribunal in Ss. 110 to 
110-F, does not indicate concluavely as 
to whether a Tribunal is or is not a 
"Court” within the meaning of S. 3 of 
the Evidence Act Case law discussed. 

(Paras 4, 5) 

Even assuming that the Motor Acci- 
dents Claims Tribunal is not a ’Court’ 
within the meaning of S. 3 of the Evi- 
dence Act but is something akin to an 
Arbitrator or a domestic Tribvmal it can- 
not be said that the Motor Accidents 
Claims Tribunal is boimd by the findings 
of fact recorded by a competent Criminal 
Court on the merits of 'the controversy 
relating to the rashness or negligence of 
the driver in a running doivn action. 

(Paras 14, 17) 

Per Sarkaria, J.: — An arbitrator must 
not disregard the crucial rules of e-vidence 
founded on the fimdamental concepts of 
natural justice and public policy. One 
of such concepts is, that an Arbitrator— 
indeed for that matter any judicial Tri- 
bunal — has to determine the facts in 
controversy before him by applying his 
©■wn mind after an independent enquiry 
and investigation. This is the basic func- 
tion of any Judicial TribunaL No Arbi- 
trator or Tribunal, therefore, can be per- 
mitted to abdicate this fimdamental judi- 
cial fimction and accept a readymade 
opinion of a Criminal Court. If he fails 
to make an independent enquiry .and 
contents himself with the foie of a 
rubber-stamp functionary, ^merely accept- 
ing the ipse dixit of the-fUriminal Court, 
such self-effacement ■ on his part, ■will 
amormt to legal misconduct. 

(Para 18) 

All Judicial Tribunals whether ' they 
are or are not Courts •within the defini- 
tion of S. 3 • of the Evidence Act, ^ must 
obseiwe those crucial rules of eiddence 
which are founded on the principles of 
natural justice. The expression "princi- 
ples of natural justice” cannot be reduc- 
ed into any precise, exhaustive and in- 
flexible definition. The question whether 
or not the principles of natural justice 
have been observed in a particular case, 
has to be determined in the light of the 
constitution of the Tribunal, the nature 
and scope of Its duties and the rules laid 
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down by the Legislature to regulate its 
functioning and procedure. In 'this sense, 
such principles must vary. (Para 23) 

Though -the statute is silent on the 
point, it cannot be disputed that the Tri- 
bunal has to determine the ciaims filed 
before it in accordance -with the general 
law of torts. Keeping in -view the statu- 
tory provisions relating to the constitu- 
tion, scope of powers and duties, and pro- 
cedure to be followed by the Tribunal, it 
can safely be said that the fimdamental 
principle underlying S. 43, Evidence Act, 
is to be deemed a principle of natural 
justice, which the Tribunal is bound to 
observe. (Para 24) 

^ In ci^vil actions and criminal prosecu- 
tions arising out of the same motor acci- 
dent involving bodily injury or death, 
the parties may be different, the issues 
may not be identical, the nature of the 
onus may vary and the effect of evidence 
may not be the same It ■will, therefore, 
be opposed to fundamental canons of 
justice and public policy . to treat the 
judgments of the Criminal Court binding 
on a Motor Accidents Claims Tribimal, 
trying a claim arising out of a motor 
accident involving injury or death. The 
judgment of the Criminal Court, can at 
the most, be used only for the purpose 
and to the extent indicated in S. 43 of 
the Evidence Act Case law discussed. 

(Paras 33, 34) 

(B) Tort — Negligence — Distinction 
between civil and criminal negligence — 
Penal Code (1860), Ss. 304-A, 337 — 
Evidence Act (1872), Ss. 101 to 104. 

Per Sarkaria, J.: — The principles of 
liability governing ciidl actions and crimi- 
nal prosecutions based on negligence 
differ in two material aspects. Firstly, In 
a criminal case, such as one under 
S. 304-A or 337 I.P.C., the negligence which 
would justify a conidetion must be culp- 
able or of gross degree and not the negli- 
gence founded on a mere error of judg- 
ment or defect of intelligence, "l^e degree 
of negligence which would justify a con- 
•viction must be something to the danger 
of which, if one drew the accused’s atten- 
•tion, the latter might exclaim T don’t 
care’. It must be something more 'than a 
mere omission or neglect of duty, as for 
Instance, the failure of a Municipal Cor- 
poration, or a Trust to repair a road in 
consequence of which a person using the 
road got accidentally killed. Thus, a law 
distmguiriies between negligence which 
originates a rivil liability and the one on 
which a criminal prosecution can be 
founded. In some cases, the bounds which 
separate a culpable negligence from a 
'cairil’ negligence are blurred or may even 
disappear altogether, but in most cases 
this distinction is (dearly discernible. In 
criminal cxises there must be mens rea 
or guilty mind, Le.. rashness or guilty 
mind of a degree which can. be described 
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as criminal negligence; mere carelessness 
is not enough. (Paras 29, 30) 

Secondly, the principle of avoidance of 
liability when there is contributory negli- 
gence by the injured person is no defence 
in criminal law. But contributory negli- 
gence may be a good defence to a civil 
action. (Para 3) 

Furthermore, the nature of the _ onus, 
the approach to and effect of the evidence 
in a criminal case is materially different 
from that in a civil action. In criminal 
cases, the prosecution must pursue the 
guilt of the accused beyond the utmost 
bounds of doubt, to a point of moral cer- 
tainty. But in civil cases, mere preponder- 
ance of probability may be sufffcient to 
fasten the defendant with liability. The 
reason is not that the Evidence Act pre^ 
cribes different standards of proof in civil 
and criminal cases, but because under that 
Act the burden of proving the guilt of 
the accused beyond all manner of doubt 
always rests on the prosecution and 
never shifts on to the accused. This is 
not so in civil cases. (Paras 31, 32) 
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K. C. Nayyar, for Appellant; H. L, 
Sarin, Senior Advocate, (A. L. Bahl and 
H. S. Awasthy with him), for Respondent 
No. 1; Des Raj Nanda, for Respondent 
No. 3. 

NARULA, J.; — • In this appeal under 
Section 110-D of the Motor Vehicles Act 
(4 of 1939), as subsequently amended by 
Act 100 of 1956, against an award, dated 
March 19, 1963, for Rs, 6,750.46 P. and 
costs, it was argued on behalf of the 
judgment-debtor appellant before Gur- 
dev Singh, J., that the Motor Accidents 
Claims Tribunal had no jurisdiction to 
hold that Raghbir Singh, the driver of 
the alleged offending vehicle was guilty 
of any rash or negligent act as Raghbir 
Singh had already been acquitted by this 
Court on August 14, 1961 (in Criminal 
Revision No. 312 of 1961) of the charge 
of rashness or negligence in respect of 
the same acddent which gave rise to the 
claim under Section 110-A of the Act. In 
view of the conflict of authority on the 
abovesaid point, and the prima facie in- 
clination of the learned Judge not to 
agree with the law laid down by Mahajan, 
J. in Sadhu Singh v. Punjab Roadways, 
Ambala City, 1968-70 Pim. L. R. 39= 
(AIR 1968 Punj. 466), and in view of the 
further fact that this question is likely 
to arise in a large number of cases, the 
learned Single Judge has referred the 
following question for dedrion by a Divi- 
sion Bench: — 

"Whether the judgment of a criminal 
Court in a prosecution arising out of a 
motor acddent, determining tbe guilt or 
Innocence of the driver of the motor vehi- 
cle concerned, is condusive and binding 
upon the Motor Acddents Claims Tribun^ 
dealing with a daim petition under Sec- 
tion 110-C of the Motor Vehides Act. and 
if not, for what purposes and to what ex- 
tent can such a judgment be availed' of 
by the parties concerned.’! . 

2. Sections 110 to 110-F and Sec- 
xion 111-A were added to -the prindpal 
Act of 1939 by the various provisions 
contained in the amending Act 100 of 
1956. Section 110 authorises the State 
Government to constitute one or more 
Motor Acddents Claims Tribunals for tlie 
purpose of adjudicating upon daims for 
compensation in respect of acddents in- 


volving the death of, or bodily injuiy to, 
persons arising out of the use of motor 
vehicles. Section 110-A states that an 
application for compensation aiffsing out 
of an acddent of the nature specifi.ed 
above may be made by the person who 
has sustained the injury or by the legal 
representatives of the deceased where 
death has resulted from the acddent. 
Section 110-B provides that the Claims 
Tribunal shall, after giving the parties an 
opportxinity of being heard, hold ah in- 
quiry into the claim and may make an 
award determining the amount of com- 
pensation which appears to it to be just. 
Section 110-C then provides:-^ 

"(1) In holding any inquiry imder Sec- 
tion 110-B, the Claims Tribtmal may, 
subject to any rules that may be made 
in this behalf, foUow sudi summary pro- 
cedure as it thinks fit 

(2) The Claims Tribunal shall have aH 
the powers of a Civil Court for the pur- 
pose of taMng evidence on oath and of 
enforcing the attendance of witnesses and 
of compelling the discovery and produc- 
tion of documents and material ■ objects 
and for such other purposes as may be 
prescribed; and the Claims Tribunal shall 
be deemed to be a Civil Court for all the 
purposes of Section 195 and Chapter 
XXXV' of the Code of Criminal Proce- 
dure, 1898. 

(3) Subject to any rules that may be 
made in this behalf, the Claims Tribunal 
may. for the purpose of adjudicating 
upon any claim for compensation, clioose 
one or more persons possessing special 
knowledge of any matter relevant to the 
inquiry to assist it in holding &e in- 
quiry.” 

Section 110-D gives a statutory right 
of appeal to a person aggrieved by an 
award of a Claims TribunaL Such an 
appeal lies in cases where the amoimt in 
dispute in appeal is not less than 
Rs. 2,000/-, and is preferable to the High 
Court. Section 110-E relates to recovery 
of money from insurers and Sea 110-F 
bars the jurisdiction of Civil Coiuts to 
entertain any question relating to any 
claim for compensation which may be 
adjudicated upon by the Claims Tribimal, 
and also bars the issue of an Injunction 
in respect of any action taken or to be 
taken before the Claims Tribunal. Sec- 
tion 111-A authorises tlxe State Govern- 
ment to make rules for the purpose of 
carrying into effect the proviaons of Sec- 
tions 110 to llO-E, and in particular such 
rules may provide for, inter alia, the 
pr 9 cedure to be followed by a Claims 
Tribunal in holding an Inquiry under 
Chapter VIII, and the powers vested in 
a Civil Court which may be exerosed by 
a Claims Tribunal, 

3. In exercise of the powers conferred 
by Section 111-A the Runjab Govern- 
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menf has framed the Punjab Motor Acci- 
dents Claims Tribimal Rules, 1964, which 
were published in the Home Transport 
Department of the Punjab Government 
vide notification No. GSR-4/CA4/39/S. HI 
A/65, dated January 5, 1965. Rule 3 pro- 
vides that every application for payment 
of compensation made imder Sec. 110-A 
shall be in the form appended to those 
rules. There are as many as 24 columns 
in the prescribed form. But no informa- 
tion regarding any criminal prosecution 
or a judgment of any criminal Court or 
the result of a- criminal prosecution is 
reqiured to be given in the prescribed 
form. Column 22 headed; "any other in- 
formation that may be necessary or help- 
ful in the disposal of. the daim” but this 
does not by itself indicate that the State 
Government while prescribing a form 
envisaged the furnishing of information 
regarding the result of any criminal pro- 
secution to the Tribunal, Rule 19 states 
that the Claims Tribunal, in passing 
orders shall record concisely in a judg- 
ment the findings on each of the issues 
framed and the reasons for such findings 
and make an award specifying the amount 
of compensation to be paid by the insurer 
and also the person or persons to whom 
compensation shall be paid. Rule 20 states 
that the provisions of Order 5, Rules 9 
to 13 and 15 to 30, Order 9, Order 13, 
Rules 3 to 10, Order 16, Rules 2 to 21, 
Order 17 and Order 23, Rules 1 to 3, of 
the Code of Civil Procedure shall, so far 
as may be apply to proceedings before 
the claims Tribunal. No other rule is 
relevant for answering the question 
which has been referred to us. From a 
survey of the relevant provisions of the 
Act and the Rules, it is clear that the 
Act as wen as the Rules are absolutely 
silent on the question of the applicability 
of any particular ndes of evidence. 

4. So far as the Evidence Act Is con- 
cerned, Section 1 provides that the provi- 
sions of that Act shall extend to the 
whole of India (except the State of 
Jammu and Kashrnir), and the Act applies 
to "all judicial proceedings in or before 
any Court”, but the Act does not apply 
to the proceedings before an arbitrator. 
Expression "Court” for the purposes of 
the Evidence Act is defined in Section 3 
to include "all persons, except arbitra- 
tors, legally authorized to take evidence”. 

Legally authorised to take evidence” 
Would mean the statutory authority to 
take the statement of a witness on oath 
or on solemn affirmation. Sub-section (2) 
of Section 110-C of the Motor Vehicles 
Act specifically states that "the Claims 
Tribunal shall have all the powers of 
a Civil Coiirt for the purpose of taldng 

evidence on oath, ”, The statutory 

provisions contained in sub-section (2) 
Sec^on 110-C of the Motor Vehicles 
Act, therefore, expressly authorise the 


Tribiinal constituted under Section 110 of 
the Act to take- evidence on oath. 

Inasmuch as the Presiding Officer of 
the Tribunal has to be a person, it ap- 
pears to be clear that the Motor Accidents 
Claims Tribunal squarely falls vrithin the 
definition of “Court” contained in Sec- 
tion 3 of the Evidence Act. Once it is 
held that the Tribunal constituted imder' 
Section 110 of the Motor Vehicles Act is 
a “Court”, the major part of the question 
referred to us is answered as Section 43 
of the Evidence Act states that judg- 
ments, orders or decrees other than those 
mentioned in Sections 40, 41 and 42, are 
irrelevant, unless the existence of such 
judgment, order or decree, is a fact in 
issue, or is relevant under some other 
provision of the Evidence Act. It is no- 
body’s case that the judgment of the 
Criminal Court is or could be relevant 
under Section' 40, 41 or 42 of the Evi- 
dence Act in proceedings under Sec- 
tion 110-A of the Motor Vehicles Act. 
Nor is the existence of the judgment or 
orders of the Criminal Court in issue, in 
the claim petition presented imder Sec- 
tion 110-A. It is also not claimed that the 
ffisputed judgment of the Criminal Court 
is in any manner relevant under any 
other provision of the Evidence Act in 
the claim proceedings, 

5. Mr. K. C, Nayyar, the learned 
counsel for the appellant, conceded that 
if it is held that the Motor Accidents 
Claims Tribunal is a “Court” for the pur- 
poses of the Evidence Act, the judgment 
of the Criminal Court will not be 
relevant and the findings contained in the 
said judgment cannot be looked at. or 
considered while deciding the claim pre- 
ferred under Section 110-A of the Motor 
Vehicles Act. He, however, vehemently 
argued that the Tribimal in question is 
not a "Court” within the meaning of Sec- 
tion 3 of the Evidence Act. Two argu- 
ments were advanced in support of this 
contention. It is firstly submitted by Mr. 
Nayyar that Section 110-C leaves the 
summary procedure to be followed by 
the Tribunal to its ovm discretion by stat- 
ing that the Tribunal may follow such 
summary procedure as it thinks fit. He 
then submits that it Is only certain speci- 
fied chapters or provisions of the Code 
of Civil Procedure which have been made 
applicable to the Tribimal and no part of 
Section 110-C applies the Evidence Act to 
proceedings before the Tribunal. 

The appellant does not appear to be 
appreciating the difference between the 
civil procedure by which the claim has 
to be tried as distinguished from the rules 
of evidence which may be applied by a 
Tribunal in disposing of a claim petition. 
Except to the extent to which the provi- 
sions of the Civil Procedure Code have 
been made applicable, the matter of pro- 
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cedure has been left to the discretion ol 
the Claims Tribunal subject to the rules 
that might be framed in that behalf by 
the State Government under S. Hl-A. 
But the question of applicability of the 
Evidence Act depends on the Tribunal 
being a "Court” or not. The reasons for 
which Mr. Nayyar says that the Motor 
Accidents Claims Tribimal is not a 
"Court”, are (i) that in referring to the 
decisions of the Tribunal, the word 
"award” as distinguished from the ex- 
pression "judgment -or decree” has been 
used and (ii) that it has been held by this 
Court that the Tribimal in question is 
not a regular Civil Court. Learned coim- 
sel submits that inasmuch as the Evi- 
dence Act has specifically excluded the 
applicability of its provisions to arbitra- 
tion proceedings, and inasmuch as the 
decision of the Motor Accidents Claims 
Tribunal has been specifically labelled as 
"Award” which expression lias been spe- 
cifically used in respect of the decisions of 
arbitrators, it is clear that the Tribunal 
is not a Court. 

In Fazilka Dabwali Transport Co. 
(Private) Ltd. v. Madan Lai, 1968-70 Pun. 
L. R. 9= (AIR 1968 Punj. 277), it was 
held by a Division Bench, of this Court 
(S. B. Capoor and Shamsher Bahadur, 
JJ.), that neither the Motor Accidents 
Claims Tribunal nor, consequently the 
High Court (exercising its appellate juris- 
diction under the said Act) is strictly 
speaking a Court and that the phraseo- 
logy employed in Section 110-C is itself 
indicative of that intendment. It was held 
that the Claims Tribunal in holding an 
inquiry has been given certain powers of 
Civil Court for certain specified purposes, 
but that the Tribunal cannot be regarded 
as a "Court” strictly speaking and the 
use of the word "award” gives a comple- 
xion of arbitration to its proceedings. 
What the Division Bench of this Court 
was considering in the case of Fazilka 
Dabwali Transport Co.. 1968-70 Pun. L. R. 
9= (AIR 1968 Punj. 277) (supra) was 
whether a person aggrieved by the appel- 
late order of this Court under Sec. 110-D 
of the Motor Vehicles Act has or has not 
a right of appeal under clause 10 of the 
Letters Patent. The contention was nega- 
tived by the Bench on the ground that 
an appeal under clause 10 of the Letters 
Patent lies against a judgment, and that 
expression is defined in Section 2(9) of 
the Code of Civil Procedure to mera" "the 
statement given by the Judge, of the 
grounds of a decree or order.” The 
"Judge” is defined in sub-section (8) of 
Section 2 to mean a presiding officer of a 
Civil Coiurt. It was in this context that 
the learned Judges held that the "Tribu- 
nal” is not a Civil Court. The question 
whether the Motor Accidents Claims Tri- 
bunal is or is not a Court as defined in 
Section 3 of the Evidence Act did not 


arise before the Bench and could not pos- 
sibly have been answered in the case of 
Fazillca Dabwali Transport Co., 70 Pun. 
L. R. 9 = (AIR 1968 Punj. 277). 

■ The statutory definition of Court con- 
tained in Section 3 of the Evidence Act 
is of a comparatively much wider ampli- 
tude than the restricted scope of the ex- 
pression "Civil Court”. Same applies, to 
the decision of the Judicial Commissioner 
of Goa, Daman and Diu in British -India 
Genl. Ins. Co. Ltd., Margao v. Chambi 
Shaikh Abdul Kadar, 1968 A.C.J. 322= 
(AIR 1968 Goa 78). The learned Judicial 
Commissioner held in that case that the 
Claims Tribunal under the Act cannot be 
regarded as a Civil Court for the purpose 
of interference in revision imder Sec- 
tion 115 (c) of the Code of Civil Procedure 
and Section 8(2)(b) (i) of the Goa, Daman 
and Diu (Judicial Commissioner’s Court) 
Regulation, 1963, though the Claims Tri- 
bunal could be regarded as a Tribunal for 
the purposes of supervisory jurisdiction 
vested in the High Court under Article 
227 of the Constitution. As already, point- 
ed out. the question of the Tribunal being 
or not being a "Court” for the puit)ose of 
Evidence Act did not arise before the 
Judicial Commissioner. Mr. Harbans Lai 
Sarin, the learned senior coimsel for res- 
pondent No. 1 referred in this connection 
to certain observations of Dua, J. in Shrf 
Ram Pertap v. General Manager. Punjab 
Roadways, Ambala, 1962-64 Pun. L. R. 
448 = (AIR 1962 Punj 540). The learned 
Judge held in that case that it should be 
borne in mind that the bunch of Sec- 
tions 110 to llO-F of the Motor Vehicles 
Act merely deals with the subject of tlie 
substitution of the Motor Accidents Claims 
Tiibunal in place of a Civil Court for pur- 
poses of adjudicating claims for compen- 
sation in respect of an accident involving 
the death or bodily injuries to persons 
arising out of the use of a Motor Vehicle. 
These observations of a general nature 
cannot, I think, assist us in corning to a 
definite finding on the precise question 
which we are called upon to answer. 

The mere use of the word "award” in 
respect of. the decisions of the Tribunal 
does not in our opinion take the case out 
of the definition of "Court.” There is no 
doubt that the word "award” is usually 
used in respect of decisions of arbitrators, 
but even the decision of a District Court 
in proceedings imder Section 18 of the 
Land Acquisition Act is called an award, 
and it cannot be argued that a District 
Court while decii^g a reference under 
the Land Acquisition Act is not a Court, 
or that such a decision partakes of the 
nature^ of the award of an arbitrator. 
What is sought to be excluded from the 
purview of the Evidence Act by refer- 
ring to "proceedings before an arbitrator” 
axe proceedings to which the provisions 
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of Arbitratioii Act 10 of 1940 apply, 
object is that the arbitrators cannot be tied 
down to the strict rules of evidence. If 
such exclusion had not been specifically 
provided for, an arbitration Tribunal 
would also have been covered by the defi- 
nition of "Court” as an arbitrator is a 
person who is legally authorised to take 
evidence. 

When the learned Judges of the Dm- 
siori Bench of this Court in Fasdlka Dab- 
wali Transport Company’s case, 70 Pun 
LR 9 = (AIR 1968 Punj 277) referred to 
the use of the expression "award” in re- 
lation to the decision of the Tribunal, the 
object was to distinguish it from a judg- 
ment within the meaning of CL 10 of the 
Letters Patent, Otherwise the word 
"judgment” itsdf has been used under 
R. 19 of the Punjab Motor Accidente 
Claims Tribunal Rules, 1964, where it is 
stated that the Claims Tribunal in passing 
orders shall record concisely "in a judg- 
ment” the findings on each of the issues 
framed and the reasons for such findings. 
This clearly shows that the mere use of 
the word "judgment” or the word "award” 
both of which expressions have been used 
in connection with the Motor Accidents 
Claims Tribunal in the abovesaid statutory 
provisions would not indicate conclusively 
as to whether a Tribunal is or- is not a 
"Court” within the meaning of Section 3 
of the Evidence Act Mr. Nayyar points 
out that the 1964 Rules cannot be called 
into aid in deciding this particular case 
as the judgment imder appeal was given 
by the Tribimal on March 19, 1963, and 
the rules in question were framed in 1964. 

I have referred to the Rules merely as 
an aid to construction and not for the 
purpose of finding any fault with the 
judgment of the Tribunal for non-com- 
pliance with any of those Rules. 

6. Coming to the decided cases to 
which reference has been made by the 
learned counsel for the parties, I may 
first mention the judgment of a Division 
Bench of the Chief Court of Punjab, pre- 
pared by Rattigan, J., in Bishen Das v. 
Ram Labhaya, 106 Pun Re 1915= (AIR 
1916 Lah 133). The judgment of the Ses- 
sions Court at Faridkot convicting the 
defendant was ruled out of consideration 
by the District Judge in a claim for com- 
pensation. when the correctness of that 
decision was assailed before the Chief 
Court, Rattigan, J. observed as follows:— 

"We find it unnecessary to deal with the 
question whether the copy of the judg- 
ment was or was not duly certified, as In 
our opinion the . judgment in question 
should not have been received in evidence 
for the purpose of proving that defendants 
ca^ed the death of Ladha Mai, there 
being ample authority for holding that 
the judgment of a Criminal Cotut is in- 
admissible as a piece of evidence in cavil 
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proceedings (see (1868) 10 Suth WR 56, 
(1870) 14 Suth WR 339, (1881) ILR 6 Cal 
247 and (1896) ILR 23 Cal 610) and that 
the facts alleged by the plaintiffs in the 
Civil case must be proved independently 
of that judgment (see (1882) ILR 4 AU 97 
and (1866) 5 Suth WR 26 and (1866) 5 Suth 
WR 27). 

The learned Additional Divisional Judge 
was of opinion that the judgment was re- 
levant under Section 42 as relating to a 
matter of a public nature inasmuch as a 
trial for murder is a matter in which the 
public at large is interested. We cannot 
agree with this construction of Section 42 
or hold that the morbid interest of a sec- 
tion of a public in the details of a miuder 
trial constitutes such triaL *a matter of a 
public natiue’ within the meaning of 
Section 42,” 

7. Mr. Sarin then referred to the Divi- 
sion Bench judgment of the Madras High 
Court in Pedda Venkatapathi v. G. Balappa 
AIR 1933 Mad .429, wherein it was held 
that imder Section 43 of the Eridence 
Act, the judgment of the Criminal Court 
can be used only to establish the fact 
that an acquittal has taken place as a fact 
in issue in the civil suit. The Civil Court 
cannot take into consideration the groimds 
upon which that acquittal was based. It 
was further held that it lies upon the 
Civil Court itself to imdertake an entirdy 
independent inquiry before satisfying it- 
self of the absence of reasonable and pro- 
bable cause, for the alleged malicious pro- 
secution, in a suit for damages on that 
ground. In re, Chakka Jagga Rao, AIR 
1935 Mad 563, it was held that in a civil 
action for assault which is an action in 
tort, the fact that the defendant has been 
convicted or acquitted in a criminal Court 
is relevant only as to the fact of the con- 
viction or acquittal and it is totally irrele- 
vant on the question whether the convic- 
tion or acquittal was right, that is to say, 
whether the assault was or was not in fact 
committed. The learned Judge held that 
the judgment of a Criminal Court is a 
record of the proceeding in that Court, and 
nothing more, and that a Civil Court 
should embark upon an inquiry before it 
on the same facts without being influenced 
in any way whatever by the conclusion at 
which the Criminal Court has arrived. 

A Division Bench of the Patna High 
Court held in Harihar Prasad Singh v. 
Mt. Janak DularL AIR 1941 Pat 118, that 
in a civil suit tiie decirions in criminal 
cases relating to the subject-matter of the 
suit caimot be relied upon. A Full Bench 
of the Lahore High Court while dealing 
with a converse case where a prayer for 
stay of the criminal proceedings on ac- 
count of the subject-matter of the dispute 
being pendente lite in a civil action was 
being pressed, held in B. N. Kashyap v. 
Emperor, AIR 1945 Lah 23 (FB) as 
follows:—" 
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"The fact is that the issues in the two 
cases although based on. the same facts 
(and strictly spealring even partly in the 
two proceedings) are not identical and 
there appears to be no sufficient reason 
for delaying the proceedings in the cri- 
minal Court, wliich, unhampered by the 
Civil Court, is fuHy competent to dedde 
the questions that arise before it for its 
decision and where in the nature of things 
tiiere must be a speedy disposaL” 

The question that had been referred to ffie 
Full Bench was couched in the following 
language: — 

"When there are concurrent proceedings 
covering the same ground before a cri- 
minal Court and a Civil Court, the par- 
ties being substantially the same, would 
the judgment of the Civil Coiurt, if ob- 
tained first, be admissible in evidence 
before the criminal Court in proof or dis- 
proof of the fact on which the prosecution 
is based?” 

The above question was answered by the 
Full Bendi in the negative with the ob- 
servations which have already been 
quoted, 

8. In Ramadhar Chaudhary v. Janld 
Chaudhary, AIR 1956 Pat 49, a Division 
Bench of that Court held that a judgment 
of a Criminal Court is admissible to prove 
only as to who were the parties to the 
dispute and what order had been passed 
in the criminal proceedings, but that the, 
facts stated therein or statements of the 
ewdence of the witaesses examined in the 
criminal case, or tlie findings given by 
the Criminal Court are not .admissible in 
tlie civil proceedings. TheTearned Judges 
held that technic^y the , judgments of 
Criminal Comrts are inadmissible as not 
being between the same parties, the par- 
ties in the criminal proceedings being the 
State on the one hand., and the prisoner 
on tlie other, and in the civil suit tlie pri- 
soner and some third party; and sub- 
stantially because, the issues in a civil 
and criminal proceeding are not the same, 
and the burden of proof rests in each on 
difieirent shoulders. Modi, J. held in 
Onkarmal v. Banwarilal, AIR 1962 Raj 
127, that a judgrnent of acqmttal in a Cri- 
minal Court is irrelevant in a civil suit 
based on the same cause of action, just as 
a judgment of conviction cannot, in ja 
subsequent civil suit, be treated as evi- 
dence of facts on which the conviction is 
based. The learned Judge held that the 
Civil Court must independently of the 
decision of the Criminal Court investigate 
facts and come to its own finding on the 
relevant point. 

9. Mr. Sarin then referred to the judg- 
ment of the Court of Appeal in HoUington 
V, F. Hewthom & Co. Ltd., 1943 (2) Ail 
35. In that case the plaintiffs car 
which was being driven by the son of the 
Plaintiff was involved in an accident wiffi 


the car owned by the • defendant The 
plaintiffs claim for damages to his car 
and for personal injuries sustained by his 
son was allowed. At the trial stage a 
certificate to the effect that the defen- 
dant’s driver had been - convicted for 
driving without due care and attention on 
the same day bn which the accident oc- 
curred was ruled out of consideration. In 
the Appeal Court it was contended tiiat 
the said exclusion of the evidence, con- 
sisting of the certificate was contrary to 
law. It was held by the Court below 
that the certificate of conviction could not 
be tendered in evidence in civil proceed- 
ings, and that the certificate had , been 
rightly rejected by the trial Court It 
was held that in a subsequent dLvil trial, 
the Court should come to a decision on 
the facts before it without regard to the 
proceedings before a criminal Tribunal 
The Court of Appeal held: — 

"The contention that a conviction or 
other judgment ought to be admitted as 
prima facie evidence is usually supported 
on the ground that tlie facts have been in- 
vestigated, and the result of the previous 
investigation is, therefore, at least some 
evidence of the facts that have been 
established thereby. To take the present 
case, it could he said that the cohriction 
shows that -the magistrates were satisfied, 
on the facts before them, that the defen- 
dant ...v.^as guilty of negligent driving. If 
that be so, it. ought to be open to a defen- 
.^ant who had been acquitted to prove it, 
as showing that the Crimioal Coiut was 
not satisfied of his guilt; though the discus- 
sioh. by text-book , writers and in the 
cases eQI turn on the admissibility of con- 
■vfctions, not of acquittals. If a comfiction 
can be admitted, not as an estoppel but 
as prima fade evidence, so ought an 
acquittal and tliis only goes to show that 
the Court trying the dvll action can get 
no real guidance from the former pro- 
ceedings without retrying the criminal 
case. Without dealing with every case 
and text-book that was dted in the argu- 
mmt, we are of opinion that, botii on 
prindple and authority, the conviction was 
rightly rejected.” 

10. In the authoritative pronoimce- 
ment of th^ Lordships of the Supreme 
Court in Anil Behari Ghosh v. Sml Latilm 
Bala Dassi, AIR 1955 SC 566, it was clearly 
hdd in the following passage that the 
High Court could not have assumed on the 
basis of the judgment of comnction in the 
sesrions trial that Charu was the 
murderer, and that the question whether 
Charu was or was not a murderer had to 
be decided on the evidence produced in 
the dvn case: — 

"The learned counsel for the contesting 
respondent suggested that it had not been 
found by the lower Appellate Court as a 
fact upon the^ evidence adduced in this 
case, that Girish was the nearest agnate 
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of the testator or that Charu had murder- 
ed his adoptive father, though these 
matters had been assumed as facts. The 
Courts below have referred to good and 
reliable evidence in support of the finding 
that Girish was the nearest reversioner to 
the estate of the testator. If the will is 
a valid and genuine will, there is intestacy 
in respect of the interest created in favour 
of Charu, if he was the murderer of the 
testator. On this question the Courts 
below have assumed on the basis of the 
judgment of conviction and sentence pas- 
sed by the High Court in the sessions 
trial that Charu was the murderer. Though 
that judgment is relevant only to show 
that there was such a trial resulting in 
the conviction and sentence of Charu to 
transportation for life, it is not evidence 
of the fact that Charu was the murderer. 
That question has to be decided on evi- 
dence.” 

11. The precise question relating to the 
jurisdiction of a Motor Accidents Claims 
Tribunal to take into consideration the 
finding of a Criminal Court recorded in 
its judgment against the accused driver, 
came up for consideration before a Divi- 
sion Bench of the Madras High Court in 
the Inian Mutual General Insurance 
Society Ltd., Madras v, M. Kothandian 
Naidu’ 1966 ACJ 62 (Mad). The Bench 
held that though the driver who had been 
acquitted of the charge vmder Sec. 304-A 
of the Indian Penal Code on having been 
given the benefit of doubt, the fact of his 
acquittal by the Criminal Court was not 
relevant and the judgment of acquittal 
had no direct bearing on the merits of the 
civil action which ought to be decided ex- 
clusively on the facts brought on the re- 
cord of the Motor Accidents Claims Tri- 
bunal 

11-A, Mr. K. C, Nayyar relied on the 
judgment of a Division Bench of the 
Mysore High Court in P. Channappa v. 
Mysore Revenue Appellate Tribunal, 
Bangalore, AIR 1966 Mys 68, for the pro- 
position that the Tribunal was bound by 
the findings of the Criminal Court. In 
P. Channappa’s case the question for deci- 
rion in the writ petition in which the 
judgment was given was whether after the 
decision of the City Magistrate in the 
prosecution case to the efiect that Chan- 
nappa’s stage carriage was not overload- 
^ on the relevant day, the Regional 
Transport Authority could or could not 
su^end the stage carriage permit of the 
v^t petitioner on the groimd that in fact 
his stage carriage was overloaded on the 
relevant day. In other words the question 
^s whether it was open to the State 
ukansport Authority constituted under the 
Motor Vehicles Act to go into the ques- 
tion of the truth or otherwise of the charge 
of overloading for a second time in order 
to reach an independent conclusion on the 
same question of fact contrary to the one 
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reached by the Criminal Court, While 
allowing the writ petition, the Division 
Bench of the Mysore High Court held that 
when a particular charge had been en- 
quired into and found against by a com- 
petent criminal Court, the Regional Trans- 
port Authority, a Tribunal constituted 
imder the Motor Vehicles Act, could not 
again enquire into the same charge so 
long as the acquittal before the Criminal 
Court was not based on any technical 
ground, but on merits. 

The situation with which the Mysore 
High Court was dealing in Charmappa’s 
case, AIR 1966 Mys 68 was entirely dif- 
ferent from the one with which we are 
faced. It was the jurisdiction of the Regio- 
nal Transport Authority and not of the 
Motor Accidents Claims Tribunal which 
was under consideration. Moreover, even 
as matter of public policy, it appears to 
be consistent with the rule of law to hold 
that once a competent Municipal Court, 
be it a Civil Court or . a Criminal Court, 
has come to a definite finding of 
fact on a question on which penalty 
can be imposed by a statutory Tribunal, 
it should not be open to the latter to come 
to an independent finding on the same 
point, which may be inconsistent with the 
finding of the competent Court, That 
principle does not, however, hold good in 
case of a civil action for compensation or 
damages on account of a fatal or bodily in- 
jury. As pointed out by the Patna High 
Court in AIR 1956 Pat 49, the parties in 
a criminal action as distinguished from the 
third party claim in a running down ac- 
tion, are difierent, and the burden of 
proof may lie on the difierent parties, and 
the standard of proof on the central ques- 
tion of negligence or rashness may itself 
differ. Whereas in a Criminal Court the 
burden of proof never shifts from the pro- 
secution, the application of the doctrine 
of res ipsa loquitur in a running down ac- 
tion is well-known. In fact when the 
question of the jurisdiction of the Motor 
Accidents Claims Tribunal to take into 
consideration the judgment of a Criminal 
Court came up before a Division Bench of 
the Mysore High Court itself after the 
decision in Channappa’s case, AIR 1966 
Mys 68 in Seethamma v. Benedict D’Sa, 
1966 ACJ 178 = (AIR 1967 Mys 11), it 
was imequivocally held by the Division 
Bench of the Mysore High Court as 
follows: — 

"At one stage of the argument Mr. 
Simdaraswamy asked us to say that since 
respondent 1 was acquitted by the Magis- 
trate in the prosecution launched against 
him for rash and negligent driving, that 
acquittal to some extent negatives the 
negligence imputed to him. It is ob- 
vious that the order of acquittal upon 
which Mr. Simdaraswamy depends can- 
not be used in that way. We have to found 
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our conclusion as to negligence upon the 
material before us and the purpose for 
which the order of acquittal can be used 
is only to prove that there was an order 
of acquittal and nothing more.” 

In the face of the dibsequent judgment 
of the Mysore High Conrt in Seethamma’s 
case. 1966 ACJ 178 = (AIR 1967 Mys 11) 
(Supra), no reliance can in our opinion be 
placed on the earlier judgment of that 
very Court in P. Channappa’s case, AIR 
1966 Mys 68 for the proposition which is 
now being canvassed before ns by Mr. 
K„ C. Nayyar. Even otherwise, the dis- 
tinction between the two cases is apparent 
as has already been pointed out. 

12. Mr. Nayyar then referred to a Divi- 
sion Bench judgment of the Madras High 
Court in Jerome D’Silva v. Regional 
Transport Authority, South Kanara, .cHR 
1952 Mad 853. That again was a case 
where the allegation against the writ 
petitioner was that his motor vehicle was 
being used for smuggling rice, and on the 
driver of the vehicle having been charged 
by the police under Section 186 of the 
Indian Penal Code, had been discharged 
on the finding that the accusation against 
h^ was groundless and in spite of the 
discharge of the driver by the order of 
the Crin^al Court, dated January 6, 1951, 
the Regional Transport Officer suspended 
the permit of the petitioner by order, 
dated March 3, 1951, on ignoring the find- 
ing of the Criminal Court and coming to 
an independent finding that the smuggled 
rice was being transported in tiie vehicle. 

The writ petition was filed to have 
quashed the abovesaid order of the Re- 
gional Transport Officer as well as the 
order of the Regional Transport Authority 
upholding the same order in appeal on 
March 31, 1951. Subba Rao, J. (as he then 
was), before whom the case came up for 
hearing in the first instance, referred it 
to a larger Bench, It was in the above 
circumstances that the Division Bench of 
the Madras Iffigh Court held that if there 
is a conviction by a competent Criminal 
Court, that would furnish conclusive 
ground for any penal action by the Trans- 
port Authorities, and similarly if the cri- 
minal prosecution ends in a discharge or 
acquittal of the accused and such order 
of the Criminal Court is passed before the 
order of any Road Transport Tribimal 
decides the matter, then the-'.Tribunal has 
no power to go behind the order of the 
competent , Criminal Comt.' The consi- 
derations which weighed with the Madras 
High Court in Jerome D’Silva’s case. AIR 
1952 Mad 853 and ydth the Mysore Court 
in P. Channappa’s case, AIR 1966 Mys 
68 do not appear to be relevant for decid- 
ing the question which has been referred 
to us. . 

13. Th’o^ solitary judgment of a learned 
Single Judge of this Court in 1968-70 Pvm 


LR 39 = (AIR 1968 Punj 466) which no 
doubt supports the contention which is 
being advanced by Mr. K. C. Nayyar is 
based on the judgment of the Madras High 
Court in Jerome D’Silva’s case, AIR 1952 
Mad 853 and that of the Mysore High 
Court in P. Channappa’s case, AIR 1966 
Mys 68. The learned Judge has not given 
any additional reason for holding that the 
Motor Accidents Claims Tribunal is bound 
by the decision of the Criminal Coimt on 
merits as to tiie question of rashness or 
negligence of the driver of the dSending 
vehicle. The judgment of the learned 
Single Judge in Sadhu Singh’s case, 70 
Pun LR 39 = (AIR 1968 Punj 466) does 
not appear to be consistent with the 
trend of judicial authority on the subject 
to which detailed reference has already 
been made, and does not appear to lay 
down good law in the face of the prono- 
imcement of their Lordships of the 
Supreme Court in Anil Behari Ghosh v. 
Smt. Latika Bada Dassi, AIR 1955 SC 566. 

14, Mr. Nayyar’s further argument was 
that it would not be consistent with the 
general juridical principles to allow a 
Tribunal like the Motor Accidents Claims 
Tribunal to sit in judgment over the deci- 
sion on merits of a competent Criminal 
Court. This line of argument is obviously 
based on the assumption that the ' Claims 
'Tribmal is not a "Court” within the mean- 
ing of Section 3 of the Evidence Act. Even 
if we were to assume for the sake of argu- 
ment, though we have held to the con- 
trary, that the Claims Tribunal established 
Tmder Section 110 of the Motor Vehicles 
Act is not a "Court” %vithin the meaning 
of Section 3 of the Evidence Act, we would 
be inclined to hold that nevertheless the 
Tribxmal is not bound by the findings of 
fact recorded by a competent Criminal 
Court on the merits of the controversy re- 
lating to the rashness or negligence of the 
driver in a running down action. 

15. Strength was sought to be derived 
by Mr. Nayyar from the observations of 
the Members of the Judicial Committee 
in Sambasivam v. Public ' Prosecutor, 
federation of Malaya, (1950) AC 458, to 
the following effect; — 

"The effect of a verdict of acquittal 
pronoimced by a competent Court on a 
lawful charge and after a lawful trial is 
not completely stated by saying that the 
person acquitted cannot be tried again for 
the same offence. To that it must be 
added that the verdict is binding and con- 
clusive in all subsequent proceedings be- 
tween the parties to the adjudication. The 
maxim 'Res judicata pro veritate ac- 
cipitur’ is no less applicable to criminal 
than to civil proceedings.” 

It is noteworthy ffiat their Lordships of 
the Privy Council emphasised in the 
above-quoted passage that the verdict of 
the Criminal Coiirt is binding in all sub- 
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sequent proceedings "between the parties 
to the adjudication”, and never stated that 
it is binding on those who were not par- 
ties to the first adjudication. It is nobody’s 
case that Romesh Saggi was a party to 
the criminal case in which Raghbir Singh 
is stated to have been acquitted. The 
parties to ,the case of criminal prosecution 
of Raghbir Singh were the State on the 
one hand and Raghbir Singh on the other. 
Por the same reason, the observations of 
their Lordships of the Supreme Court in 
Pritam Singh v. State of Punjab, AIR 1956 
SC 415, approving of the abovesaid ratio 
of the judgment of the Privy Council in 
a similar case, can be of little assistance 
to Mr, Nayyar’s client. 

16. From whatever angle the matter 
is viewed, we are, therefore, of the opinion 
that the law laid down in Sadhu Singh’s 
case 70 Pun LR 39 = (AIR 1968 Punj 466) 
is not correct, and that the view (on the 
question referred to us) expressed by the 
Division Bench of the Mysore High Court 
in 1966 ACJ 178 = (AIR 1967 Mys 11) 
and by the Division Bench of the Madras 
High Court in the 1966 ACJ 62 = (AIR 
1967 Mad 54) is the correct one. We would, 
therefore, return the following answer to 
the question referred to us: — 

"The judgment of a Criminal Court in 
a prosecution arising out of a motor ac- 
cident, determining the guilt or innocence 
of the driver of the motor vehicle concern- 
ed, is neither conclusive nor binding on 
the Motor Accidents Claims Tribunal, 
dealing with a claim petition under Sec- 
tion 110-C of the Motor Vehicles Act, and 
its findings as to the guilt or otherwise of 
the driver are wholly irrelevant for the 
purpose of the trial on merits of the claim 
petition before the Motor Accidents 
Claims Tribunal. Such judgment can, 
however, be relevant only for the purpose 
and to the extent specified in Section 43 
of the Evidence Act.” 

16-A. With the abovesaid answer, we 
send back this case to the learned Single 
Judge for disposal on merits in accordance 
with law. The costs of this reference 
^all be costs in the appeal. 

17. SARKARIA, J. ; — I entirely agree 
with my learned brother that the answer 
to the question referred to us should be 
in the negative, as proposed. I, however, 
wish to empharise and elaborate a little, 
the alternative aspect of the matter found- 
ed on the assumption — though not our 
finding — ^that the Motor Accidents Claims 
Tribimal is not a 'Court’ within the 
meaning of Section 3 of the Evidence Act, 
but is something akin to an Arbitrator 
or a domestic Tribimal. 

18. In this connection, it may be noted 
that even an arbitrator must not disregard 
the crucial rules of evidence founded on 
the fundamental concepts of natural jus- 
tice and public policy. One of such con- 


cepts is, that an Arbitrator — ^indeed for 
that matter any Judicial Tribunal — ^has to 
determine the facts in controversy before 
him by applying his own mind after an 
independent enquiry and investigation. 
This is the basic function of any Judicial 
Tribunal. No Arbitrator or Tribunal, 
therefore, can be perniitted to abdicate 
this fundamental judicial function and ac- 
cept a ready-made opinion of a criminal 
Court. If he fails to make an independent 
enquiry and contents himself with the 
role of a rubber-stamp functionary, merely 
accepting the ipse dixit of the (Criminal 
Court, such self-effacement on his part, 
in my opinion, wiU amoimt to legal mis- 
conduct. 

19. There is authority for the proposi- 
tion that where the Arbitrator improperly 
admits evidence, which is the crucial evi- 
dence in the case, his award must be set 
aside as vitiated. In Kelantan Govern- 
ment V. Duff Development Co., (1923) AC 
395, it was held that where it appears that 
the Arbitrator has decided on evidence 
which in law was not admissible and 
which is incorporated in the award, there 
is an error of law on the face of the award. 
This principle was adopted in Dutton 
Massey and Co. v. Jamnadas Harparsad, 
AIR i924 Sind 51. Another Sind case 
which is cited in Dutton Massey and Com- 
pany’s case, AIR 1924 Sind 51 is Gunnies 
V. Tulsidas, (Misc. No, 563 of 1921) (Sind) 
wherein the award was attacked on the 
ground of misconduct on the part of the 
Arbitrators in admitting improper evi- 
dence and acting on such evidence in ar- 
riving at their conclusion. 

20. In that case, it was urged that only 
one question as to the construction of a 
particular clause in the contract between 
the parties had been referred to the Arbi- 
trators for their decision, and though the 
Arbitrators were of the opinion that the 
objector was entitled to a decision in his 
favour the Arbitrators had, notwithstand- 
ing the protest of the objector, admitted 
evidence of an alleged custom to vary the 
express terms of the contract and had 
acted on such custom. The award was 
set aside, inter aha, on the ground that 
there was an error apparent on the face 
of the record. Again, in G. P. Gunnies 
& Co. Ltd. V, Amanlal Tulsidas, AIR 1924 
Sind 75, a Full Bench of that Court laid 
down that where the Arbitrators had ad- 
mitted improper evidence and were misled 
by it, they had committed an error of law 
patent on the face of the award and this 
could amoimt to legal misconduct, 

21. To the same effect is the ratio of 
S. Venkatasubbiah v. Kumara Ramiah, 
AIR 1935 Mad 184, and Walford, Baker & 
Co. V. Macfic and Sons, (1915) 113 LT 180. 

22. In Aboobaker Latif v. Reception 
Committee of the 48th Indian National 
Congress, AIR 1937 Bom 410, Wadia, J. of 
the Bombay High Court held that though 



148 P. & H. [Prs. 22-26] JuUundur Mtmicipality v. Komesh Saggi (Sarkaria J.) AJ.R. 


the Evidence Act does not apply to arbi- 
tration, yet the Arbitrator must not dis- 
regard the rules of . evidence _wMch are 
founded on fundamental principles of 
justice and public policy. 

23. The law is well settled that all 
Judicial Tribimals whether they^ are or 
are not Coiirts within the definition of 
Section 3 of the Evidence Act, — ^must ob- 
serve those crucial rules of evidence which 
are founded on the principles of natural- 
justice. Well then, what are the "prin- 
ciples of natural justice” which a domestic 
Tribimal is bound to observe?^ In parti- 
cular, is the principle underlying Sec. 43 
of the Evidence Act one of 'Natural jus- 
tice?” The expression "principles _ of 
natural justice” cannot be reduced into 
any precise, exhaustive and inflexible 
definition. The question whether or not 
the principles of natural justice have been 
observed in a particular case, has to be 
determined in the light of the constitution 
of the Tribunal, the nature and scope of 
its duties and the rules laid down by the 
Legislature to regulate its functioning and 
procedure. In this sense, such principles 
must vary. (In this connection, see the 
observations of the Supreme Court in New 
Prakash Transport Co. Ltd. v. New 
Suwama Transport Co. Ltd., AIR 1957 
SC 232 = 1957 SCR 98). 

24. In the instant case. Section 110-C 
(2) of the Motor Vdiicles Act expressly 
clothes the Motor Accidents Tribtmal with 
aU the powers of a Civil Court for the 
piupose of taking evidence on oath and 
of enforcing the attendance of witnesses, 
etc., and Rule 20 enjoins on it to follow 
many of the material provisions of the 
Code of Civil Procediue. Though the 
statute is silent on ^e point, it cannot be 
disputed that the Tribunal has to deter- 
mine the claims filed before it in accord- 
ance with the general law of torts. 
Keeping in view the statutory provisions 
relating to the constitution, scope of 
powers and duties, and procedure to be 
followed by the Tribtmal. it can safely 
be said that the fundamental principle 
underlying Section 43, Evidence Act, is 
to be deemed a principle of natural jus- 
tice, which the Ikibunal is bound to ob- 
serve. 

25. In the view I take, I am foiled by 
a decision of the House of Lords in Gene- 
ral Medical Council v. Spackman.’ 1943 (2) 
All EE 337. In that case, a registered 
medical practitioner, who was co-respon- 
dent in a divorce suit, was found by the 
Divorce Court to have committed adultery, 
with the respondent therein to whom he 
stood in professional relationship, and a 
decree nisi was pronounced, which was 
afterwards made absolute. The General 
Medical Council gave him notice that a 
meeting of the Council would be held to 
decide whether his name should be re- 


moved from the medical register for "in- 
famous conduct in a professional respect,” 
At the hearing, he desired to call fresh 
evidence on the issue of adultery. The 
Coimdl declined to hear the fresh evi- 
dence, but accepted the decree nisi as 
prima facie proof of adultery, and direct- 
ed that the practitioner’s name .should be 
erased from the register. The Court of 
first instance, by a majority, consisting of 
Viscount Caldecote, C. J. and Humphreys, 
J. held that the Council had made 
’due inquiry’ and in consequence, dis- 
missed the application of the medical prac- 
titioner for a writ of certiorari. Singleton, 
J. was of a different opinion, and consi- 
dered that even when a doctor was ad- 
judged to have been guilty of adultery 
imder a decree of the Divorce Court, the 
Coimdl, if that finding were disputed, 
ought to hear evidence tendered by or 
on behalf of the doctor in an endeavour 
to establish the contrary. In the Court of 
Appeal, Mackinnon, Goddard and Clau- 
son L. JJ., were unanimous in adopting 
the view which had been expressed by 
Singleton J, Maddnnon L. J. held that 
’due enquiry’ involved 'a full and fair 
consideration of - any evidence that the 
accused desires to offer, and, if he tenders 
them, hearing his witnesses.’ With this, the 
other two Lord Justices agreed, and the 
writ of certiorari was granted accord- 
ingly. 

26. The General Medical Coundl ap- 
pealed to the House of Lords, which dis- 
missed the appeal and aflormed the judg- 
ment of the Appeal Court, Oh behalf of 
the Council, it was urged before the House 
of Lords that no injustice had been done, 
and that a lay body like the Council 
could not take a better test of truth or 
falsity on an issue of adultery than the 
decision of a Judge specially delegated by 
the legislature to try that kind of question. 
It w’-as emphasised • that the finding of 
adultery was recorded by a civil coiut 
and_ it was not the decision of a petty 
sessional Magistrate in a criminal matter. 
It was added that the Council did not 
accept without question the verdict of the 
Court in a civil case, but looked at tlie rea- 
sons behind the Judge’s order, and that it 
was entitled to accept the conclusion of 
the Court as final. It was, therefore 
well justified in applying the principle 
that no opportunity ought to be given to 
produce evidence w'hich was reasonably 
available at the time of the trial in the 
cixdl Comt. In short, the Coimcil’s case 
was that it was entitled to treat the con- 
clusion of the Court as to adultery as 
final, unless the new ertdence was not 
so available or imless there was fraud. 
It was further argued that the Court 
should ^ not usurp the functions of the 
domestic Tribunal or dictate its procediue 
Repelling these arguments. Viscount Simon 
L. C. made this iUuminating speech: — 



1970 Jullundur Munidpality v. Romesh Sagdi (Sarkaria J.) [Pr. 26] P. & H. 149 


"Parliament has conferred on the Gene- 
ral Medical Coimcil responsibility for the 
register, and has constituted the council 
a domestic forum to determine whether 
•a case is made out for striking off the list 
a particular name. The gravity to^ the 
doctor concerned of an adverse decision 
by the council needs no emphasis, but the 
responsibilities of the General Medical 
Coundl cannot be measured only by the 
effect of its decision on an individual . .. . 
(After referring to the terms of Section 
29 of the Medical Act, 1958, which gave 
the Council power to erase the name of 
a medical practitioner after "due inquiry” 
if he had been found guilty of infamoi^ 
conduct in any profession^ respect, his 
Lordship proceeded): — 

" It is not disputed that the 

general Medical Council, in exercising this 
jurisdiction, is not a_ judicial body in the 
ordinary sense. It is master of its own 
procedure and is not botmd by strict rules 
of evidence. It is not subject to correc- 
tion by the Courts as long as it complies 
with Section 29 of the Act of 1858. That 
section draws a significant distinction be- 
tween a case in which the impeached practi- 
tioner has been convicted of felony or mis- 
demeanour and a case in which the allega- 
tion of infamous conduct is not connected 
with a criminal conviction. In the former 
case, the decision of the council is pro- 
perly based on the fact of the conviction 

In the latter case, the decision 

of the council, if adverse to the practi- 
tioner, must be arrived at "after due in- 
quiry” and this of coiurse means after due 
inquiry by the council. The question, 
therefore, is whether the council in this 
case can be regarded as having reached 
its adverse decision 'after due inquiry’ 
when it has refused to hear evidence ten- 
dered by the practitioner with a view to 
showing that he has not been guilty of the 
infamous conduct alleged and that the 
finding of Divorce Coiui; against him as 
co-respondent is wrong. 

"It is worth observing that this problem 
does not arise only in connexion with con- 
clusions reached in the Divorce Court. 
The previous decision is not be- 
tween the same parties. There is no ques- 
tion of estoppel or of res judicata. In such 
cases the decision of the Courts may pro- 
vide the council with adequate material 
for its own conclusion if the facts are not 
challenged before it, but, if they are, the 
Council should hear the challenge and 
give such weight to it as the Coimdl 
thinks fit. The same view must, I think, 
be taken if the practitioner challenges the 
correctness of a finding of adultery by the 

Divorce Court So much follows 

from the structure of Section 29 and from 
the necessity, if there is to be "due in- 
quiry”, of giving the accused party a fair 
opportunity of meeting the accusation. 
'Unless Parliament otherwise enacts, the 


duty of considering the defence of a party 
accused, before pronouncing the accused 
to be rightly adjudged guilty, rests on any 
tribunal, whether strictly judicial or not, 
which is given the duty of investigating 
his behaviour and taking disciplinary ac- 
tion against him. The form in which this 
duty is discharged — e.g. whether by hear- 
ing evidence viva voce or otherwise — ^is 
for the rules of the tribunal to decide. 
What matters is that the accused should 
not be condemned without being first given 

a fair chance of exculpation 

In that case. Lord Atkin observed as 
under: 

" It is not disputed that where 

there has been a trial, at least before a 
High Coimt . Judge, the notes of the evi- 
dence at such triad and the judgment of 
the judge may afford prima facie evidence 
in support of the charge,. for the coundl 
are not obliged to hear evidence on oath. 
But the very conception of prima facie 
evidence involves the opportunity of con- 
troverting it, and I entertain no doubt that 
the council are bound, if requested, to hear 
all the evidence that the practitioner 
charged brings before them to refute the 
prima facie case made from the previous 
trial. If this is inconvenient it cannot be 
held. It is much more inconvenient that 
a medical practitioner should be judged 
guilty of an infamous offence by any other 
than the statutory body. Convenience 
and justice are often not on speaking 
terms. Nor do I accept the view put for- 
ward on behalf of the council that they 
are ill-qualified to form an opinion on such 
a charge as the present compared with a 
High Court Judge. I can imagine no tri- 
bunal better qualified to draw deductions 
from the proved conduct between a doctor 
and his female patient than the very ex- 
perienced body of men for instance who 
sat on the present inquiry. 

Some analogy exists, no doubt, between 
the various procedures of this and other 
not strictly judicial bodies, but I cannot 
think that the procedure which may be 
very just in deciding whether to close a 
school or an insanitary house is necessari- 
ly right in deciding a charge of infamous 
conduct against a professional man. I 
would, therefore, demur to any sugges- 
tion that the words of Lord Lorebum 
L. C. in Board of Education v. Bice, 
1911 AC 179, afford a complete guide to 
the General Medical Council in the ex- 
ercise of their duties. As I have said, 
it is not correct that 'they need not ex- 
amine witnesses,’ They must examine 
witnesses if tendered, and their own rules 
rightly provide for this. Further it ap- 
pears to me very doubtful whether it is 
true that "they have no power to adminis- 
ter an oath” 

The question, however, does 

not turn on the judge’s absence of doubt, 
but on whether the members of the coun- 
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dl are themselves convinced of their 
fellow-practitioner’s guilt. I agree witli 
the judgment of Singleton J. and those 
of the Lord Justices, and am of opinion 
that the appeal should be dismissed.”. 

27. Liord Wright, who agreed with 
iViscoimt Simon L.C., observed: — 

" The question of a failure of 

'natural justice’ is what is to be consider- 
ed in this appeal, but, before considering 
the meaning of these words, I must first 
observe that they can in this case be 
properly taken as a description of what 
the council has to do, namely, to make 
"due inquiry”, which imder the statute 
is the governing criterion, that is 'an 
independent inquiry by the council as 
the body responsible for its own deci- 
sion’. 

'Natural justice’ seems to be used in 
contrast with any formal or technical 

rule of law of procedure ” 

(Quoting with approval the words of Sel- 
bome L.C. in Spademan v. Plustead Dis- 
trict Board of Works, (1885) 10 A.C. 229, 
that in the proceedings of the authority, 
'there must be no malversation of any 
kind, and there would be no decision 
within the meaning of the statute if there 
were anything of that sort done contrary 
to the 'essence of justice’. Lord Wright 
continued:) — 

I have italicized (here in ' 
the two phrases which the Earl 
of Selbome seems to me to 
use as meaning what is generally 
meant by 'natural justice’. He adds, that 
'this is a matter not of a kind requiring 
form, not of a Miid requiring litigation at 
all, but requiring only that the parties 
should have an opportrinity of submitting 
to the person by whose dedsion they are 
to be bound such considerations as in 
their judgment ought to be brought be- 
fore him 

(In 1911 AC 179) Lord Lorebum L. C. 
had just expressly observed that the 
board can obtain information in any 
way they think best, always giving fair 
opportunity to those who are parties to 
the controversy for correcting or con- 
tradicting any relevant statement pre- 
judidal to their 'view’. The words fair 
and relevant are to be noted If this 
statement is applicable to an 'administra- 
tive tribunal’, it must, in my opinion, be 
applicable to the proceedixigs of the 
council which may not inaptly be describ- 
ed as a professional tribunal like so many 
other similar professional bodies which 
are invested' by statute for grave reasons 
of public policy with disdplinary powers 
over members of the profession. (After 
discussing some other cases, the speech 
proceeded): — 

In Hex V, Local Government 
Board; Ex parte Arlidge, (1914) 1 K. B. 
160, Hamilton L. J. described the phrase 

contrary to natural justice’ as an expres- 


sion 'sadly laddng in predaon’. So it 
may be, and perhaps it is not desirable 
to attempt to force it into any Procrus- 
tean bed, but the statements which I 
have quoted may, at least, be taken to 
emphasise the essential requirements 
that the tribxmal should be impartial and 
that the medical practitioner who is im- 
pugned should be given a full and fair 
opportunity of being heard. These are 
conditions of the vaJidity of any dedsion 

enundated by the cotmcil If the 

prindples of natural justice are violated 
in respect of any dedsion, it is, indeed 
immaterial whether the same decision 
would have been arrived at in the ab- 
sence of the departure from the essential 
principles of justice. The decision must 
be declared to be no dedsion. 

The legislature has not made 

a decree of the Divorce Court condusive 
on the question of adulterous conduct in 
the same way as it has made a conviction 
of felony or misdemeanour condusive so 
that in such a case aU that the council 
has to dedde on proof of the decree and 
the identity of the party is whether the 
adultery amounts to infamous conduct 
in a professional respect. Parliament, 
when it thinks fit, can dearly and effec- 
tively put on the same footing for the 
purpose of disqualifying the offender as 
a conviction of treason and felony a 
decree of adultery of the Divorce Court 

The proceedings in the Divorce 

Court were an entirely separate proceed- 
ing. The proceedings before the Council 
are fresh proceedings, before a different 
body who are bound to hold a due inquiry 
on their own resTXjnsibility and make 
their own decision on the evidence before 
them.” 

28. It is to be noted that notvdthstand- 
ing the fact that the medical practitioner 
in that case had been guilty of adultery 
by the Divorce Court, be., the High Court 
exerdsing matrimonial jurisdiction, and 
not merely, by a' Criminal Court, it was 
held that failure by the Medical Council 
to make a due inquiry and arrive at a 
decision on their own responsibility, inde- 
pendently of the decision of the IDivorce 
. Court, was vitiated on the ground that 
it amounted to a breach of the prindples 
of natural justice. If I may say so with 
respect, the observations quoted above 
• from General Medical Council’s case, 
1943-2 AIL E. R. 337, apply with greater 
force to the case of a Motor Aeddents 
Claims Tribimal. Whereas the Medical 
Council was required under Section 29 of 
the Medical Act, 1858, only to make a 
'due inquiry’ and thus proceed in a quasi- 
judicial manner, the provisions of Sec- 
tions 110 to 110-F of the Motor Vehicles 
Act and the statutory rules framed under 
Section 111-A of that Act contemplate 
that the proceedings of the Tribunal shall 
be wholly judicial in character. WhilG 
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maTdng an inquiry, it shall, inter alia, 
have the powers of a Civil Court for the 
purpose of taking evidence on oath and 
of enforcing the attendance of witnesses, 
and it is also enjoined (Kule 20) not only 
to follow many of the provisions of the 
Cocle of Civil Procedure, but also _ to 
record concisely in a judgment a finding 
on each of the issues framed and the 
reasons for such finding (Rule -19). 

29. It is important to note in this con- 
nection that the principles cif _ liability 
governing civil actions and criminal pro- 
secutions based on negligence differ in 
two material aspects. Firstly, in a crimi- 
nal case, such as one under Section 304-A 
or 337. Indian Penal Code, the negligence 
which would justify a conviction must 
be culpable or of gross degree and not 
the negligence foxmded on a mere error 
of judgment or defect of intelligence. 

30. "The principle to he observed”, 
said Lord Atkin in Andrews v. Director 
of Public Prosecution, (1937) 2 All. E. R. 
552, "is that cases of ' naanslaughter in 
driving motor cars are but instances of 
a general rule applicable to all charges 
of homicide by negligence. Simple laclt 
of care such as will constitute civil liabi- 
lity is not enough. For purposes of the 
criminal law there are degrees of negli- 
gence, and a very high degree of negli- 
gence is required to be proved before the 
felony is established. Probably, of all 
the epithets that can be applied 'reck- 
less’ most nearly covers the case.” The 
degree of negligence which would justify 
a conviction must be something to the 
danger of which, if one drew the accused’s 
attention, the latter might exclaim 'I don’t 
care’. It must be something more than a 
mere omission or neglect of duty, as for 
instance, the failure of a Municipal Cor- 
poration or a Trust to repair a road in 
consequence of which a person using the 
road got accidentally killed. Thus, a law 
distinguishes between negligence which 
ori)^ates a civil liability and the one on 
which a criminal prosecution can be 
founded. In some cases, the bounds which 
separate a culpable negligence from a 
'dvil’ negligence are blurred or may even 
disappear ^together, but in most cases 
this distinction is clearly discernible. In 
short, in criminal cases there must be 
mens Tea or guilty mind, i.e., rashness or 
guilty mind of a degree which can be 
described as criminal negligence; mere 
carelessness is not enough. 

31. Secondly, the prindple of avoid- 
ance of liability when there is contribu- 
tory negligence by the injiued person is 
no defence in criminal law. . (See Tika 
Ram’s case, AIR 1950 AU 300). But in the 
absence of a statute analogous to the 
English statute, .namely, the Law Reform 
(Contributory Negligence) Act, 1945, in 
India, contributory negligence may be a 
good defence to a ddl action. 


32. Furthermore, the. nature of the 
onus, the approach to and effect of the 
evidence in a criminal case is materially 
different from that in a civil action. In 
c rim i n al cases, the, prosecution must pur- 
sue the guilt of the accused beyond the 
utmost hounds of doubt, to a point of 
moral certainty. But in civil cases, mere 
preponderance of probability may be 
sufficient to fasten the defendant with 
liahiiitv. The reason is not that the Evi- 
dence Act prescribes different standards 
of proof in civil and c rimin al cases, but 
because under that Act the burden of 
proving the guilt of the accused beyond 
all manner of doubt always rests on the 
prosecution and never shifts on to the 
accused, .This is not so in dvil cases. 

33. To sum up, in dvil actions and 
cri m inal prosecutions arising out of the 
same motor accident involving bodily 
injury or death, the parties, may be 
different, the issues may not be identical, 
the nature of the onus may vary and the 
effect of evidence may not he the same. 
It will, therefore, be contrary to all 
fimdamental concepts of natur^ justice 
to treat the findings of tbe Criminal 
Court as binding on the Motor Accidents 
Claims Tribunal, assuming — but not 
holding — that such a Tribunal is not a 
Court as defined in Section 3 of the Evi- 
dence Act, but partakes the character of 
an Arbitrator, with most of the trappings 
of a Coiirt. 

34. It will, therefore, be opposed to 
fundamental canons of justice and public 
policy to treat the judgments of the cri- 
minal Court binding on a Motor Acddents 
Claims Tribunal, trying a daim arising 
out of a motor accident involving injury 
or death. The judgment of the Criminal 
Court, can at the most, be used only for 
the purpose and to the extent indicated 
in Section 43 of the Evidence Act. 

^ 35. For the reasons recorded in our 
separate judgments, we answer the ques- 
tion referred to us in the following man- 
ner, and direct that this appeal wffl now 
go back to the learned Single Judge for 
disposal on merits in accordance with 
law; — 

"The judgment of a Criminal Court «n 
a prosecution arising out of a motor acd- 
dent, determining the guilt or innocence 
of the driver of the motor veMcle con- 
cerned, is ndther condusive nor binding 
on the Motor Acddents Claims Tribunals, 
dealing with a daim petition under Sec- 
tion 110-C of the Motor Vehides Act, and 
its findings as to the. guilt or otherwise of 
the driver are wholly irrelevant for the 
purpose of the trial on merits of the claim 
petition before the Motor Acddents 
Claims Tribunal Sudi judgment can, 
however, be rdevant only for the pur- 
pose and to the extent specified in Sec-' 
tion 43 of the Evidence Act” 
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Costs of this reference shall be costs in 
the appeal. 

Order accordingly. 
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First Appeal No. 456 of 1958, D/- 16-9- 
1968, from decree of Sub-J., 1st Class, 
Rohtak, l3/- 25-8-1958, 

Civil P. C. (1908), Ss. 11, 2(2), O. 23, 

R. 1 — Scope — Mortgagor and mort- 
gagee — Usurious Loans Act (1918), 

S. 3(1) Proviso (ii) (as amended by Pun- 
jab Act, 7 of 1934) — Question of amount 
due from mortgagor in subsequent suit 
for redemption— Question already decided 
in previous suit inter partes — ^Mortgaged 
land not redeemed, nor mortgage fore- 
closed — Question cannot be reopened 
under S. 3 — Expression “any decree of 
a Court” in proviso (ii) to S. 3(1) applies 
to consent decree — (Transfer of Pro- 
perty Act (1882), S. 60) — (Debt Laws — 
Usurious Loans Act (1918), S. 3(1) Pro- 
viso (ii) (as amended by Pxmjab Act 7 of 
1934) ). 

It is only an adjudication of a res 
that operates as a bar on the principles 
of res judicata whether statutory dr con- 
structive. When it is found that there 
has in fact been no adjudication by a 
Court, the provisions of Section 11 of the 
Code of Civil Procedure do not bar the 
trial of the relevant issue. (Para 5) 

In a subsequent suit for redemption of 
mortgaged property the question of the 
amount due from the plaintiff-mortgagor 
to the defendant-mortgagee on the mort- 
gage in suit, which question has alreadf 
been decided by a consent decree in a pre- 
vious redemption suit inter partes, but 
the mortgaged land has not been redeem- 
ed nor the mortgage foreclosed, cannot be 
reopened under Section 3 of the Usurious 
Loans Act as amended by the Punjab 
Relief of Indebtedness Act (7 of 1934), 
The jurisdiction of the Cotirt to reopen' 
or scale down the debt is expressly barred 
by S. 3 of Usurious Loans Act. AlR 1967 
SC 591, Distinguished, AIR-T934 PC 205 
Explained, Case law discussed. 

-V* (Paras 5, 7) 
The expression “aiiy decree of a Court” 
in proviso (ii) to ^b-section (1) of Sec- 
tion 3 of the Usurious Loans Act appbes 
as much to a consent decree as to a decree 
passed in a contested action. This is in 
contradistinction to the provisions or 
principles "of Section 11 of the Code of 
Civil Procedure, which bar the trial oi 

EM/EM/B967/69/SSG/D 


V. GanesH Ram (Narula J.) A.I.R. 

only such an issue which was directly or 
substantially in issue in the previous liti- 
gation and on which the adjudication of 
a competent Court has been super- 
imposed. (Para 5) 

The invoking of the relief under the 
purview of sub-section (1) of Section 3 
of the Usurious Loans Act is subject to 
the second proviso to that sub-section 
and the word "decree” in that proviso 
applies as much to a consent decree 
as to a decree based on ap- 
praisal of evidence by the Court itself. 
A decree based on a compromise is in 
a way passed on the admission of the 
parties on the points in issue and has for 
all practical purposes the same force as 
a decree obtained after contest. Any 
relief granted to the plaintiffs in a sub- 
sequent suit in respect of the mortgage 
money which was payable on the date of 


the previous consent decree, caimot but 
affect the previous decree. (Para 7) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 S.C. 591 (V 54)== 

1964-2 SCR 310, P. Venkata Subba 
Rao V. V. Jagannadha Rao 4, 5 

(1940) AIR 1940 Oudh 273 (V 27) = 

ILR 15 Luck. 545, Darshan Lai v, 
Munnu Singh 6 

(1936) AIR 1936 All. 611 (V 23)=: 

1936 AU LJ . 919, Ibney Hasan 
V. Gulkandi Lai 7 

(1935) AIR 1935 Mad. 909 fV 22)= 

69 Mad. L. J. 401, K. Santamma 
V. Venkataramareddi 3 

(1934) AIR 1934 P.C. 205 (V 21) = 

ILR 56 All, 561, Raghunath Singh 
V. Mt. Hansraj Kunwar 3 

(1925) AIR 1925 P.C. 63 fV 12) = 

ILR 47 All. 250, Mt. Maina BibI 
V. Chaudhri VaMl Ahmed 6 

(1918) AIR 1918 Bom. 1 (V 5) = 

ILR 43 Bom. 334 (FB), Ramji 
Bapuji V. Pandharinath Rayji 6 

(1917) AIR 1917 Lah. 446 (V 4) = 

60 Pun, W. R. 1917, Phula Singh 
V. Bur Chand 6 


Dahp Chand Gupla and J. V. Gupta, 
for Appellants; G. P. Jain with Sarvshri 
Satya Prakash Jain and G. C. Garg, for 
Res 7 X)ndent (No, 1 only), 

^'.E, S, NARULA, J.: — The sole question 
"which calls for decision in this plaintiffs’ 
Regular First Appeal against the judg- 
ment of the Court of Shri Mohan L^ 
Jain, Subordinate Judge, 1st Class, Roh- 
tak, dated August 25, 1958, granting the 
plaintiff-appellants a decree for posses- 
sion of the land in dispute conditional on 
their depositing^ in the Court a sum of 
Rs. 6,000/- mthin six months of the date 
of the decree for redemption of the mort- 
gaged land is — whether in a subsequent 
suit for redemption of mortgaged pro- 
perty the question of the amoimt due 
from the plaintiff-mortgagor to the de- 
fendant-mortgagee on the mortgage in 
suit, which question has already been 
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decided in a previous suit inter partes, 
on the basis of which the mortgaged land 
has not been redeemed nor the mortgage 
foreclosed, can he reopened under Sec- 
tion 3 of the Usurious Loans Act as 
amended by the Pimjab Belief of In- 
debtedness Act (7 of 1934). This question 
has arisen in the case in hand in the fol- 
lowing circumstances; — 

The land in suit was mortgaged with 
possession by one Ganeshi Lai with the 
predecessor-in-interest of defendants Nos. 
2 to 11 for Rs. 4,000/- in the year 1921. 
The usufruct of the land was to be ad- 
Susted against the interest amounting to 
Es. 200/- which amount of interest fell 
due on half of the mortgage money, i.e., 
on Rs. 2,000/-. The remaining mortgage- 
money of Es. 2,000/- was to carry interest 
at Re. 0/7/9 per cent per mensem. After 
the death of the original mortgagee, his 
heirs sold their mortgage rights in favour 
of Ghasi Ram, defendant No. 1, for a sum 
of Es. 3,000/-. The plaintiff-appellants 
(to whom reference will be made in this 
judgment by their title in the trial Court 
as also to the other parties to this litiga- 
tion) who are the heirs of Ganeshi Lai, 
the original mortgagor, obtained on May 
9, 1955, a decree for redemption of the 
land in dispute on payment of Rs. 6,000/- 
to be deposited by them within six 
months of the date of that decree. The 
decree of the competent Civil Court, 
dated May 9, 1955, further provided 

that if the plaintiffs fail to deposit the 
amount within the aforesaid period of 
six months "the mortgage shall continue 
as before.” It is the admitted case of both 
sides that the mortgage amount deter- 
mined by the consent decree of the Civil 
Court in the previous suit was not paid 
by the plaintiffs within the prescribed 
period or indeed at any time thereafter. 
It is also not in dispute that the defen- 
dants took no steps to foreclose the mort- 
gage. 

It was in the abovesmd circumstances 
that the suit from which the present 
appeal has arisen was filed by the plain- 
tiffs on August 5, 1957, claiming a decree 
for possession by redemption of the land 
in dispute without payment of any mort- 
gage money or on payment of the mort- 
gage money which may be fixed according 
to law after taking account of profits 
accruing from the land. The suit was 
resisted by Ghasi Ram defendant No. 1 
alone. Proceedings against other defen- 
dants were ex parte. Defendant No._ 1 
admitted the mortgage as well as its 
terms. He, however, pleaded that the 
claim of the plaintiffs was barred on 
principles of res judicata on account of 
the previous adjudication by a competent 
Civil Court, and on account of the plain- 
tiffs not having redeemed the land on 
making the requisite payment within the 
time allowed by the said previous decrea 


Defendant pleaded that this had resulted 
in automatic foreclosure of the mort- 
gage. In the alternative it was pleaded 
that in any case the plaintiffs could not 
challenge the quantum of the mortgage 
money which they were liable to pay, 
Le., Rs, 6,000/- wbich had been fotmd by 
the Court in the previous suit, and that, 
therefore, the plaintiffs could not call for 
accounts from the defendant. On the 
pleadings of the parties, the trial Court 
framed as many as seven issues out of 
which we are concerned in this appeal 
with issues Nos. 2 and 3 only, which 
were: — 

"2. Whether the suit Is barred by res 
judicata? 

3. Whether the plaintiffs can challenge 
the amount of Rs. 6,000/- as agreed upon 
between the parties in the previous suit?” 

2. By its judgment and decree under 
appeal, the trial Court found issue No. 2 
against the contesting defendant and held 
that the suit for redemption was not 
barred by res judicata, but decided Issue 
No. 3 against the plaintiffs and held that 
the plaintiffs could not ask for the deci- 
sion of the competent Court in the previ- 
ous suit though based on a compromise 
being reopened, as to the amount of mort- 
gage money which the plaintiffs were 
liable to pay for redemption of the land 
in dispute. Not satisfied with the finding 
of the trial Court on issue No, 3, the 
otherwise successful plaintiffs have pre- 
ferred this appeal "to this Court. While 
admitting the appeal on December 1, 
1958, Dua, J. directed on the application 
of the plaintiff-appellants that the sum of 
Es. 6,000/- in question may be deposited 
by them in Court and the mortgagee- 
respondents may be allowed to withdraw 
the amount on furnishing adequate secu- 
rity to the satisfaction of the executing 
Court for restitution of the amount in 
question. We were informed by the learn- 
ed counsel for the contesting parties that 
in pursuance of the abovesaid order, the 
plaintiffs did deposit the requisite amount 
in the trial Court and have in conse- 
quence thereof already obtained actual 
possession of the mortgaged land in full 
satisfaction of the decree under appeal 
subject to the decision of this Court. 

3. Mr. Ganga Parshad Jain, the learn- 
ed counsel for the contesting defendant- 
respondent, did not question the correct- 
ness of the finding of the trial Court on 
issue No. 2 and indeed frankly conceded 
that the subsequent suit of the plaintiffs 
for redemption was not barred. Parties, 
therefore, contested before us only about 
the correctness or otherwise of the find- 
ing of the trial Court on issue No, 3. Mr. 
Daiip Chand Gupta, the learned coimsel 
for the plaintiff-appellants submitted that 
the decree in the previous suit for re- 
demption having been passed on a com- 
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promise between the parties, the Court 
below was bound to ignore the same for 
purposes of the subsequent suit in which 
the whole matter must be held to be 
again open. What the plaintiffs actually 
claim is that the Court is bound to scale 
down the mortgage debt tmder Section 3 
of the Usurious Loans Act and the previ- 
ous decree is no bar to this being done. 
He finther contended that determination 
of the quantum of the mortgage money 
was not a res which had been adjudicated 
upon by the Coiut itself in the previous 
suit, and that what had in fact happened 
was that the trial Court had merely 
superimposed its seal on a mere agree- 
ment between the parties as to the quan- 
tum of the mortgage money. In addition, 
counsel contended that the whole decree 
in the previous suit must be treated as 
one indivisible unit and the moment the 
plaintiffs had not redeemed the mortgage 
within the time allowed by the said 
decree, the whole of the previous decree 
should be deemed to have been washed 
out, and that the present suit should have 
been tried as if no decree at all had been 
passed in the previous suit. 

Counsel firstly referred to the judgment 
of the Privy Coimcil in Raghunath Singh 
V. Mt. Hansraj Kunwar, AIR 1934 P.C. 
205. It was held in that case that tmless 
it could be said that a decree involved a 
decision to the effect that the mortgagor’s 
right to redeem was extinguished, it can- 
not operate by way of res judicata so as 
to preyent the Courts, under Section 11 
of the Code of Civil Procedure, from try- 
ing a second redemption suit. There is 
'no quarrel with the proposition of law 
laid down by the Privy Coimcil in 
Raghunath Singh’s case, AIR 1934 PC 
205 (supra), and as already observed, 
learned counsel for the contesting defen- 
dant did not for a moment assail the pro- 
position of law laid down by the Judicial 
Comnaittee of the Privy Council. No ques- 
tion as to the reopening of the determi- 
nation of the. Court in the previous suit 
as to the quantum of mortgage money 
arose in the case of Raghunath Singh, 
AIR 1934 P.C. 205. Reference was then 
made to the judgment of a learned Single 
Judge of the Madras High Court in K. 
Santamma v. K. R. Venkatarama Reddi, 
AIR 1935 Mad. 909, wherein it was held 
that with respect to the application of 
Order 23. Rule 1 of the Code of Civil 
Procedure, a suit for partition should be 
treated differently, and a subsequent suit 
for partition of the same property involv- 
ed in the previous suit is not barred 
under Order 23, Rule 1 by the dismissal 
of the previous suit even though no per- 
mission to institute a fresh suit was ob- 
tained when the previous suit was dis- 
missed on the ground of compromise, the 
reason being that the right to bring a 
suit lor partition unlike other suits is a 
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continuing right, and as soon as the de- 
fendant failed. to carry out the compro- 
mise, "the parties are relegated to their 
rights as they existed prior to the com- 
promise,” 

Though the main question decided by 
Madhavan Nair, J. in Keesari Santamma’s 
case, AJR 1935 Mad. 909 (supra) is not 
in dispute in the appeal before us. Mr. 
Dalip Chand Gupta has laid great stress 
on the observation of the learned Judge 
to the effect that in case of non-carrying 
out of the compromise what happens is 
that "the parties are relegated to their 
rights as they existed prior to the com- 
promise”, From the abovesaid expression 
used by the Madras High Court in its 
judgment in the case of Keesari Sant- 
amma, AIR 1935 Mad. 909, cmmsel 
wants , to spell out that the result of not 
redeeming ihe land in dispute by the 
plaintiffs in execution of or in pursuance 
of the decree in the previous suit is that 
the parties before us are also relegated 
to their rights as they existed prior to the 
compromise which would mean that the 
compromise as well as the decree passed 
thereon have to be completely ignored 
and that this would result in the deter- 
mination of the mortgage money in the 
previous suit being deemed to be non- 
existent. We do not find any force in this 
contention of the learned coimsel. The 
only aspect of the case with which the 
Madras High Court was concerned was 
as to the maintainability of the subse- 
quent suit for partition. No question of 
detail such as the one involved in issue 
No. 3 before us was mooted before the 
Madras High Court. 

The observation to which reference has 
been made by Mr. Dalip Chand Gupta 
was made only for the purpose of em- 
phasising that the second suit would not 
be barred by the partition suit having 
been dismissed on the allegation that It 
had been adjusted. The Madras Iffigh 
Court held that the parties had been rele- 
gated to their rights which existed prior 
to the compromise and that giving effect 
to the said principle would result in the 
finding that the subsequent suit was main- 
t^able. All that was held was that the 
dismissal of the previous suit in the case 
before the Madras Court could not ope- 
rate as a bar to the plaintiffs’ suit. The 
ratio of the judgment in Keesari Sant- 
amma’s case, AIR 1935 Mad. 909, does 
not appear to advance the contention of 
Mr. Dalip Chand Gupta at aU. 

4. Reliance was lastly placed by Mr. 
Gupta on the authoritative pronounce- 
ment of their Iiordships of the Supreme 
Court in P. Venkata Subba Rao v. V. 
Jagannadha Rao, (1964) 2 S.C.R. 310“ 
(AIR 1967 S.C. 591). The fate of the case 
before the Supreme Cotirt depended 
upon the scope and true construction of 
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Section 19 of the Madras Agriculturists 
Belief Act (4 of 1938) as amended by Sec- 
tion 16(ii) of the Madras Agriculturists 
Belief (Amendment) Act (23 of 1948). 
Sub-section (1) of Section 19 of the 1938 
Madras Act, inter alia, provided that 
where a Court has passed a decree before 
the coming into force of that Act for the 
repayment of a debt against an agricul- 
turist, the Court shall, on an application 
of the iudgment-debtor, apply the provi- 
sions of that Act to such decree and not- 
withstanding anything contained in the 
Code of Civil Procedure, amend the 
decree accordingly or enter satisfaction 
thereof as the case may be. Sub-section 
(2) of Section 19 makes the provisions of 
sub-section (1) applicable even to those 
cases where the decree has been passed 
by a Court in respect of a debt payable 
on the date of commencement of the Act 
after sudh commencement. Section 16 of 
the Amending Act of 1948 states that the 
amendments made by the said 1948 Act 
p baP apply to the following sets of pro- 
ceedings, namely: — 

(i) all suits and proceedings instituted 
after the commencement of this Act; 

(ii) all suits and proceedings institute 
before the commencement of this Act, in 
which no decree or order has been passed, 
or in which the decree or order passed has 

•'not become final, before such commence- 
ment; 

(iii) all suits and proceedings in which 
the decree or order passed has not been 
executed or satisfied in full before the 
commencement of this Act. 

The relevant substantive provisions of 
the Madras Act entitle the judgment- 
debtors against whom decrees covered by 
Section 16 have been passed to apply for 
their being scaled down. One of the ques- 
tions which arose for decision before the 
Supreme Court tmder the above provi- 
sions was whether a compromise decree 
passed in a suit instituted before the 
commencement of the Act falls within 
clause (ii) or clause (iii) of Section 16 of 
the Amending Act. The Supreme Court 
held: — • 

"There, being no distinction between 
decrees passed after contest and decrees 
passed on compromise, the words 'in 
which the decree or order passed has not 
become final’ in clause (ii) of Section 16, 
cannot be held to refer to a compromise 
decree but to decrees which are final 
such as final decrees for foreclosure, etc., 
in suits on mortgages," 

Their Lordships held on the facts of 
the case before them that it was govern- 
ed by clause (iii) of Section 16 read with 
sub-section (2) of Section 19 of the prin- 
cipal Act and the judgment-debtors were, 
therefore, entitled to broach the question 
of the scaling down of the decree once 
again. In the portion of the judgment on 


which Mr. Gupta has relied, it was ob- 
served by the Supreme Court that though 
the - conduct of the judgment-debtor in 
omitting to press the claim for reduction 
of the amoimt of the claim on the first 
occasion was significant, it did not consti- 
tute res judicata either statutory or con- 
structive. It was in that context that the 
Supreme Court observed that the com- 
promise decree was not a decision by the 
.Court, but was the acceptance by the 
Court of something to which the parties 
had agreed, and that a compromise decree 
merely sets the seal of the Court on the 
agreement of the parties. On that basis it 
was held that the Court while passing the 
compromise decree at the earlier stage 
had not decided anything, and that it was 
only a decision by the Court which could 
be res judicata, whether statutory imder 
Section 11 of the Code of Civil Procedure 
or constructive as a matter of public 
policy. 

Their Lordships of the Supreme Court 
refused to look into the evidence to show 
that the judgment-debtor had actually 
paid two sums under the consent decree 
because no plea of estoppel by conduct 
had been raised or tried in that case. The 
contention of Mr. Gupta was that a iudg- 
ment-debtor is doubtlessly not entitled 
to invoke the provisions of Section 3 of 
the Usurious Loans Act (10 of 1918) as 
amended by Section 5 of the Punjab Be- 
lief of Indebtedness Act (7 of 1934), in a 
case where the grant of relief under that 
provision would affect any decree of a 
Court, but that the earlier consent decree 
cannot in the light of the observations 
made in the judgment of the Supreme- 
Court in Pulavarthi Venkata Subba Rao’s 
case, 1964-2 SCR 310 = (AIR 1967 SC 591) 
(supra), be called a decree of a Court. In 
order to appreciate this argument of the 
learned counsel, it is necessary to take 
notice at this stage of the relevant part of 
Section 3 of the Usurious Loans Act as 
amended by Punjab Act 7 of 1934. The 
relevant extract from the section is quot- 
ed below: — 

"(1) Notwithstanding anything £n the 
Usury Laws Repeal Act, 1855, where, in 
any suit to which this Act applies, whe- 
ther heard ex parte or otherwise, the 
Court has reason to believe, — 

(a) that the interest is excessive; and 

(b) that the transaction was, as be- 
tween the parties thereto, substantially 
unfair, the Court may exercise all or any 
of the following powers, namely, may, — 

(i) re-open the transaction, take an 
account between the parties, and relieve 
the debtor of all liability in respect of 
any excessive interest; 

fii) notwithstanding any agreement, 
purporting to close previous dealings and 
to create a new obligation, re-open any 
account already taken between them and 
relieve the debtor of all liability in res- 
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pact of any excessive interest, and if any- 
thing has been paid or allowed in account 
in respect of such liability, order the 
creditor to repay any sum which it con- 
siders to be repayable in respect thereof; 


X 

X 

X 

X 

X 

X 

X 

X 

X 


Provided that, in the exercise of these 
powers, the Court shall not — 

(i) XXX 

X • x X 

(ii) Do anything which affects any 

decree of a Court. 

XXX 

XXX 

X X x” 

5. A mere perusal of the above quoted 
provision makes it plain that the ratio 
of the judgment of the Supreme Court in 
Pulavarthi Venlcata Subba Rao’s case, 
1964-2 SCR 310= (AIR 1967 SC 591), has 
no application to the matter before us. 
It is only an adjudication of a res that 
operates as a bar on the principles of res 
judicata whether statutory or construc- 
tive. When it is found that there has in 
fact been no adjudication by a Court, the 
provisions of Section 11 of the Code of 
Civil Procedure do not bar the trial of 
the relevant issue. In the present case, 
however, the appellants must fail, not 
because of the ordinary principles of res 
judicata, but because of the fact that the 
jurisdiction of the Court to reopen or 
scale down the debt is expressly barred 
by the very provision which the appd- 
lants seek to invoke for getting the rele- 
vant relief. What the relevant part of 
Section 3 of the Usurious Loans Act says 
is that the Court shall not reopen any 
transaction or grant any relief under sub- 
section (1) of Section 3 where bv doing 
so "any decree of a Court" is affected. 

The expression "any decree of a Court” 
in proviso (ii) to sub-section (1) of Sec- 
tion 3 of the Usurious Loans Act applies, 
in my opinion, as much to_ a consent 
decree as to a decree passed in a contest- 
ed action. This is in contradistinction to 
the provisions or principles of Section 11 
of the Code of Civil Procedure, which bar 
the trial of only such an issue which was 
directly or substantially in issue in the 
previous litigation and on which the ad- 
judication of a competent Court has 
been superimposed. The answer to the 
question whether the appellants in the 
present case can escape the bar of the 
second proviso to sub-section (1) of Sec- 
tion 3 depends upon the answer to the 
simple question — "whether the grant of 
any relief resulting in the reduction of 
the sum of Rs.. ,6.000/- payable under the 
previous decree would or would not affect 
the prewous decree.” To ask that ques- 
tion is to answer it. An answer to the 
above question in the negative appears 
to me to be an impossibility. In the 
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Supreme Court case the relevant provi- 
sions of the Madras Act clearly provided 
for the scaling down of decretd debts. 
There is no jurisdiction in the Civil 
Courts in Punjab to scale down any debt 
xmder Section 3 of the Usurious Loans 
Act as amended by the 1934 Punjab Act, 
except in the circumstances mentioned In 
Section 3 itselt 

No reference is bamg made by me Sh 
this connection to the various sections 
contained in Part IV of the 1934 Punjab 
Act as subsequently amended relating to 
proceedings before Debt Conciliation 
Boards as the same are not relevant for 
purposes of deciding ’ this appeal. The 
relief available in the Civil Courts of 
Punjab under Section 3 of the Usurious 
Loans Act is subject to proviso (i) and 
proviso (ii) to sub-section (1) of that sec- 
tion. This case falls squarely within pro- 
viso (ii). Nor do we find any force in the 
contention of Mr. Gupta to the effect 
that the non-payment of the mortgage 
money by the plaintiffs within six monliis 
of the previous decree made the decree 
non-existent for purposes of tiie second 
proviso to sub-section (1) of Section 3 of 
the Usurious Loans Act. The rdevant 
proviso does not say that it is only an 
executable decree the effecting of which 
would bar the availability of relief under 
the purview of sub-section (1) of that 
section. The effecting of any decree of a 
Court is prohibited by the proviso. 

6. Mr. Ganga Parshad Jain, the learn- 
ed counsel for the contesting defendant, 
referred us to a Division Bench judgment 
of the Oudh Chief Court in Darshan Lai 
V. Munnu Singh, AIR 1940 Oudh ^ 273, 
wherein it has been held that the former 
decree operates as res judicata on the 
question of amount due on the mortgage 
and that the purchaser of tlie equity of 
redemption is entitled to redeem on pay- 
ment of the amount determined by tlie 
former decree. The -question whether the 
former decree was a consent decree or 
one obtained after contest did not arise in 
Darshan Lai’s case, AIR 1940 Oudh 273 
(supra). Reliance was then placed on be- 
half of the defendant on the judgment of 
a Division Bench of the Lahore High 
Court in Phula Singh v. Bur Chand, AIR 
1917 Lah. 446. This case was really follow- 
ed by the Oudh Coxut. 

In the Lahore case it was held that 
the question of the amoimt due on the 
mortgage in question was res judicata by 
reason of the decree in the previous suit. 
A Full Bench of the Bombay High Court 
held in Ramji Bapuji v. Pandharinatli 
Ravji, ILR 43 Bom. 334= (AIR 1918 Bom. 
1) (FB), (per Scott, C. J.) that "a second 
redemption suit must recognise the bind- 
ing effect of the previous redemption de- 
cree nisi in so far as it settles the accounts 
up to the date of that decree, and the 
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duty of the Court in the second suit 
" would be limited to the ascertainment of 
the amount due at the date of the second 
suit or decree and to give such conse- 
quential relief as the law permits,” In 
Mt. Maina Bibi v. Chaudhri Vakil Ahmad, 
AIR 1925 P.C. 63 (at page 68), it was held 
that the question of the amount of the 
dower debt and that of the rate of interest 
which had been decided in the earlier suit 
could not be reopened in the second suit, 
and that it was only the amount subse- 
quent to the date of the previous decree 
which could be gone into at the later 
stage. It was observed by the Privy Coun- 
cil that the non-fulfilment of the condi- 
tion attached to the decree in the earlier 
suit only extinguished the right of the 
plaintiffs to the inheritance of, or, their 
rights to recover possession of the lands 
at some future time. 

7. Mr. Ganga Parshad Jain lastly re- 
ferred to the Division Bench judgment of 
Harries and Ganga Nath, JJ,, in Ibney 
Hasm V. Gulkan^ Lai, AIR 1936 All. 6li. 
In that case it was held that where It is 
not possible for the High Court to reduce 
the interest without affecting a decree 
previously passed by a Court of compe- 
tent jurisdiction, it cannot exerdse the 
powers given by Section 3 of the Usurious 
Loans Act. It was dedded by the AUaha- 
bad High Court that the Cburt in exer- 
dsing its powers under Section 3 of the 
Usurious Loans Act must not do anything 
which affects any decree whether such 
decree be inter partes or not. Once the 
distinction pointed out by the Allahabad 
High Court is recognised, it becomes clear 
that the law laid down by the Supreme 
Court in connection with the application 
of the principles of res judicata is not 
at all relevant for determining the ques- 
tion of application of the second proviso 
to sub-section (1) of Section 3 of the 
Usurious Loans Act. Relief under the 
purview of sub-section (1) of Section 3 
cannot be granted even in a case where 
some decree not inter partes is likely to 
be affected. A consent decree which is 
inter partes cannot certainly be placed at 
any lower pedestal than a decree which 
is not even inter partes. As already stated 
it is not necessarily an adjudication _ of 
the Court itself in a contested action 
which creates the har under the second 
proviso. It is the possibility of affectmg 
any decree of any competent Court which 
creates the relevant bar. 

We are, therefore, unable to find any 
fault with the ultimate decision of the 
trial Court on issue No. 3. It is unneces- 
sary to deal with the reasoning on which 
the trial Court based its finding on that 
issue. We woidd, therefore, hold that -the 
invoking of the relief under the purview 
of sub-section (1) of Section 3 of the 
Usurious Loans Act is subject to the 
second proviso to that sub-section and 


that the word "decree” in that proviso ap- 
plies as much to a consent decree as to 
a decree based on appraisal of evidence 
by the Court itself, A decree based on a 
compromise is in a way passed on the 
admission of the parties on the points hi 
issue and has for all practical purposes 
the same force as a decree obtained after 
contest. In the circumstances of this case 
any relief granted to the appellants in 
respect of the mortgage money which was 
payable on the date of the previous con- 
sent decree, cannot but affect the said 
previous decree, 

8. No other pomt havmg been argued 
before us in this case, the appeed of the 
plaintiffs fails and is accordingly dismiss- 
ed with costs, 

9. S. B. CAPOOB, J; I agree. 

Appeal dismissed. 
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FULL BENCH 

D. K. MAHAJAN, SHAMSHER 

BAHADUR AND R. S. NARULA, JJ, 

Kanianwali Co-operative Farming So- 
dety at Kanianwali through its Secretary 
Kanwal Krishan and others, Petitioners V. 
State of Pimjab through the Secy, to the 
Punjab Govt, in the Rev. Dept, Civil 
Secretariat, Chandigarh and others, Res- 
pondents, 

Civil Writ No, 621 of 1968, D/- 30-4- 
1969. 

(A) Punjab Security of Land Tenures 
'Act (10 of 1953) as amended by Punjab 
Security of Land Tenures (Amendment 
and Validation) Act (14 of 1962), S. 19-B 
*— Section has retrospective effect and 
operates from the date it was enacted — 
1967 Lah. LT 155 and 1969 Pun LJ 1, 
Overruled. 

per Majority (Mahajan J. contra). The 
retrospective amendment of S. 19-B with 
effect from July 10, 1958, makes the pro- 
visions of that section subject to S. iO-A 
of the Act right from the first day when 
S, 19-B was enacted; 

At no time was Section 19-B Indepen- 
dent of and not subject to the provisions 
of Section 10-A; 

The expression "this Act” in S. 19-B 
(unamended as well as amended) has 
reference to the principal Act of 1953, 
and not to any subsequent amending 
legislation. (Para 44) 

The controversy about the decision of 
1962-64 Pun. L. R. 331 being correct or 
not is wholly irrelevant in the changed 
legislative field because of the unamend- 
ed Section 19-B being deemed to have 
never existed and t he pended S. 19-B 

FM/FM/C439/69/RGD/P ,, 
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being treated as the only section which 
came into force and continues to apply to 
the category of acquisitions mentioned 
therein. (Para 44) 

The law laid down in Bhagat Gk)bind 
Singh’s case, AIR 1963 Punj. 319, as well 
as in the State of Punjab v. Shamsher 
Singh, 1966-68 Pun. L. R.- 41 and also in 
the Letters Patent judgment in the State 
of Punjab v. Bhalle Ram, 1963 Pun. L. J. 
65, is correct and imexceptionable. 

(Para 44) 

The observations in the judgment of the 
Single Judge in Gurcharan Singh v. State 
of Punjab, 1967 Lalx L. T. 155, which go 
contrary to the dedsion of the earlier 
Division Bench in the case of the State of 
Punjab V. Bhalle Ram, 1963 Pun. L. J. 
65, were not quite correct. For the same 
reason dedsion in Smt. Atma De%n v. 
State of Punjab. 1969 Pun LJ 1 on the 
point now in issue (which was based on 
the earlier Single Bench judgment in case 
of Gurcharan Singh, 1967 Lah LT 155) 
was also not correct. (Para 44) 

Any land which is once included in the 
surplus area of a big land-owner never 
ceases to be surplus and is never taken 
out of the pale of the area which is liable 
to be utilised under Section 10-A (a) ex- 
cept in the cases of acquisition by the 
State or acquisition by inheritance refer- 
red to in the Act (Para 44) 

The purpose of enacting Section 19-B 
was to take over the surplus area of those 
who became big land-owners after April 
15. 1953, by acquiring more lands from 
other land-owners (otherwise than by 
inheritance subject to Section 10-B) and 
not to reduce the surplus area of those 
who were big land-ovners on April 15, 
1953. (Para 44) 

Bhalle Ram’s case, 1962-64 Pun. L. R. 
331 is overruled not only by subsequent 
amendment of the Act but also by 1963 
Pun. L. J. 65, (Para 32) 

(B) Civil P. C. (1908), Preamble — 
Interpretation of Statutes — Harmonious 
construction. 

Per Shamsher Bdiadur, J. ; — Words 
in a statute have to be given thdr 
plain meaning and eve:^ eSort has 
to be made by Courts to ^ve a harmoni- 
ous construction to the various provisions 
even if some seeming contradiction is in- 
volved. If a workable^ construction could 
be evolved by retaining each word • in 
the relevant prowsion, such a construc- 
tion has to be preferred to the one which 
would involve the deletion of some of its 
clauses or the re-writing of its profusions. 
Any construction of a statute which 
defeats its object is neither permissible 
nor legitimate. (Paras 29, 31) 

Cases Referred: Chronological Paras 

(1969) 1969 Cur LJ 1 = 1989 Pun 
U 11 (SC), Axjah Singh v. State 
of Punjab 15, 37 


(1969) 1969 Pun LJ 1, Smt. Atma 
Devi v. State of Punjab 5. SO, 44 

a967) 1967 Lah LT 155 = 1967 Pun 
LJ 193, Gurcharan Singh v. State 
of Punjab 5, 30, 44 

(1967) 1967 Cur LJ 804 = 1967 Pun 
LJ 307, Hans Raj v. State of 
Punjab 3, 27. 31, 42, 44 

(1966) AIR 1966 SC 1869 (V 53) == 
1966-68 Pun LR 300. Bhagwan 
Das V. State of Punjab 27 

(1966) 1966-68 Pun LR 41 = 1965 
Cur LJ 891, State of Punjab v. 
Shamsher Singh 3, 31, 42, 44 

(1963) AIR 1963 Punj 319 (V 50) = 
1963-65 Pun LR 105 = 1963 Cur 
LJ 22, Bhagat Gobind Singh v. 
Punjab State 3. 5, 26. 31, 42, 44 

(1963) 1963 Pun LJ 65, State of 
Punjab V. BhaUe Ram 3, 25, 42, 44 
(1962) 1962-64 Pun LR 331 == 1963 
Cur LJ 89, Bhalla Ram v. State 
of Pimjab 2. 3, 5. 7, 10, 14, 

15, 19, 21, 25, 26, 
27, 33, 36, 40. 41, 

42 43 dj. 

(1961) Civil Writ Ho. 486 of 1961 = 


ILR (1962) 1 Punj 585, Smja v. 
Financial Commr. Pimjab S3 

(1961) a\dl Writ No. 1051 of 1960= 

ILR (1962) 1 Punj 811, Jagan 
Nath V. State of Pimjab 33 

(1960) AIR 1960 SC 1080 (V 47) = 

(1960) 3 SCR 887, Kavalappaxa 
Kottarathil Kochuni v. State of ,• 
Madras and Kerala S3 

(1953) AIR, 1953 SC 244 (V 40) = 

1953 Cri LJ 1094, State of Bom- 
bay V. Pandurang Vinayak 41 

0952) 1952 AC 109 = 1951-2 All 
ER 587, East End Dwellings Co. 

Ltd. V. Finsbury Borou^ 

Council 41 


D. S. Nehra with klr. B. S. Bajwa, for 
Petitioners; A. S. Sarhadi, Senior Advo- 
cate with N. S. Bhatia, for Advocate 
General, Punjab, for Respondents. 

hlAHAJAN J. : — This Full Bench has 
been constituted in order to resolve the 
conflict that has arisen in ibis Court as 
to whether the provisions of the Punjab 
Security of Land Tenures (Amendment 
and Validation) Act 1962 (Ad. No. 14 of 
1962) are retrospective or prospective? 
One set of decisions has given retrospec- 
tivity to all the proviaons of this Act in- 
cluding Section 19-B: whereas the other 
set of decisions has merely given Sec- 
tion 19-B. as amended by this -Act a pro- 
spective eSect 

2. In Bhalle Ram v. State of Punjab, 
1962-64 Pun LR 331, it was dedd- 
ed by me that transfers made before 
the 30th of July. 1958. of the surplus area 
by a land-owner cannot he ignored vis-a- 
vis the transferee: and such transfer has 
to be taken into contideration, so far ss 
the transferee is concerned to fiind od 
whether the land with the transferee is ia 
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excess of the permissible area after taking 
into consideration the land already held 
by him. In other words, after adding the 
land obtained by the transfer to the land 
already held by the transferee, it has to 
be determined under Section 19-B, whe- 
ther there is any surplus land in the hands 
of the transferee. 

3. In the wake of Bhalle Ram’s ded- 
sion, 1962-64 Pun LR 331 the Legislature 
stepped in and enacted the Punjab Se- 
curity of Land Tenures (Amendment 
and Validation) Act, 1962 (Act No. 14 of 
1962). The Letters Patent Bench reversed 
Bhalle Ram’s dedsion 1962-64 Pun 
LR 331 in view of the amendment. The 
dedsion of the Letters Patent Bench is 
reported as State of Punjab v. Bhalle Ram 
1963 P. L. J. 65. This dedsion of the 
Letters Patent Bench did not take into 
consideration the provisions of Sec. 1(2) 
of Act No. 14 of 1962, according to which 
Section 19-B, as amended, was to take 
effect from the 30th of July, 1958. It was 
also not urged before the Letters Patent 
Bench that Bhalle Ram’s decision 1962-64 
Pun LR 331 could not be reversed because 
Sec. 19-B was not retrospective. In short, 
the question of retrospectivity of S. 19-B 
was not considered by the Letters Patent 
Bench. The decisions, which are in line 
with the dedsion of the Letters Patent 
Bench in Bhalle Ram’s case, 1963 Pun LJ 
65 are: — 

(1) Bhagat Gobind Singh v. Pimjab 
State. 1963-65 PLR 105 = 1963 Cur LJ 22 
« (AIR 1963 Punj 319); 

(2) State of Pimjab v. Shamsher Singh, 
1966-68 Pun LR 41; 

(3) Hans Raj v- State of Punjab, 1967 
Cur LJ 804 (P & H). 

4. None of these dedsions notices Sec- 
tion 1 (2) of Act 14 of 1962, which brought 
into operation Section 19-B, as amended, 
with effect from the 30th of July, 1958. 

5. The matter again cropped up in 
Gurcharan Singh v. State of Punjab, 1967 
Lah LT 155; and in that case, I came to 
the conclusion that the position, as pre- 
vailed when Bhalle Ram’s case, 1962-64 
Pun LR 331 was dedded, continued to 
prevail up to the 30th of July, 1958, as was 
dear from Section 1 (2) of Act No. 14 of 
1962, read with Section 6 of that Act. 
This view found favour with Narula, J. 
in Smt. Atma Devi v. State of Punjab, 
1969 Pun LJ 1. The Letters Patent Bench 
dedsion as well as the dedsion in Bhagat 
Gobind Singh’s case, 1963-65 Pun LR 105 
= (AIR 1963 Punj 319) were brought to 
the notice of the learned Judge; and the 
learned Judge was of the view that in 
spite of the Letters Patent Bench ded- 
sion and Bhagat Gobind Singh’s dedsion, 
1963-65 Pun LR 105 == (AIR 1963 Punj 
319) the rule in Bhalle Ram’s case, 1962- 
64 Pun LR 331 still held the field, as held 
by me in Gurcharan Singh’s case, 1967 
Lah LT 155. 


6. Therefore, it is clear from what has 
been stated above that the short con- 
troversy that we are called upon to resolve 
is. whether the amendment of Sec. 19-B 
by Act No. 14 of 1962, operates from 
the 30th of July, 1958, or it has retrospec- 
tive effect and would operate from the 
commencement of the parent Act, that is, 
Punjab Security of Land Tenures Act, 
1953 (Act No. 10 of 1953)? 

7. The previous history of the legisla- 
tion along with its relevant amendments 
was noticed by me in detail in Bhalle 
Ram’s case, 1962-64 Pun LR 331; and for 
facility, of reference, I merely reproduce 
the relevant part of that dedsion: — 

" In order to appredate the 

contention of the learned counsel for the 
parties, it is essential to go through from 
the very start into the relevant provisions 
of the various Acts that have held the field 
from time to time. The first Act that was 
enacted in this behalf is the Punjab 
Tenants (Security of Tenures) Act, 1950 
(Act No. 22 of 1950) which came into force 
on the 6th November, 1950. The permis- 
sible area in this Act" was kept at 100 
standard acres and the provisions as to 
transfers are dealt with in Sections 10, 11 
and 12 and are in these terms: — 

'10. Effect of Transfer; — Subject to the 
provisions of Sections 11 and 12, and save 
in the case of lands acquired xmder any 
law for the time being in force, every 
transfer or other di^osition of land, whe- 
ther by act of parties or by operation of 
law or by or in execution of a decree, 
unless didy completed or deemed to have 
been completed before the 1st May, 1950, 
shall be void and unenforceable in so far 
as it tends to reduce or has the effect of 
redudng the minimum period of tenancy 
hereinafter specified. 

11. Saving of Bona fide sale: — Noth- 
ing contained in Section 10 shall apply 
to a sale made, or intended to be made, 
in good faith and any tenant of the land 
which is the subject matter of such sale 
shall, unless the unexpired period of his 
tenancy fixed by or under the provisions 
of this Act is accepted by the vendee, be 
liable to ejectment under the provisions 
of the Punjab Tenancy Act, 1887 (16 of 
1887), as if he were a tenant from year to 
yean 

Provided that, where the tenant is hot 
accepted by the vendee, the tenant shall, 
subject to the rights of other pre-emp- 
tors as provided in the Punjab Pre-emp- 
tion Act, 1913, be entitled to pre-empt the 
sale in the maimer prescribed therein, 
and Section 15 of the said Act shall be 
deemed to be amended accordingly. 

This Act was amended by the Punjab 
Tenants (Security of Tenures) Amendment 
Act, 1951 (President’s Act 5 of 1951). So 
far as the present controversy is concern- 
ed, no change was made in the 1950 Act 
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by this amendment. The 1950 Act was re- 
pealed by the Act and the Act came into 
force on the 15th April, 1953, S. 2 is the 
definition section, and it is only necessary 
to notice the definitions of the phrases 
'land-owners’, 'permissible area’, 'reserved 
area’, 'surplus area’; and these definitions 
are as imder: — 

'2. In this Act, unless the context other- 
wise require (1) 'land-owner’ means a 
person defined as such in the Punjab Land 
Bevenue Act, 1887 (Act 17 of 1887), and 
shall include an 'allottee’ and 'lessee’ as 
defined in Cls. fb) and (c) respectively, of 
Section 2 of the East Punjab Displaced 
Persons (Land Eesettlement) Act, 1949 
(Act 36 of 1949), hereinafter referred to as 
the Eesettlement Act.’ 

Explanation: — In respect of land mort- 
gaged with possession, the mortgagee shall 
be deemed to be the land-owner, 

(The definition of the 'land-owner’ in 
the Punjab Land Revenue Act is in these 
terms; — 

' 'land-owner’ does not include a tenant 
or an assignee of land revenue, but does 
include a person to whom a holding has 
been transferred, or an estate or holding 
has been let in farm, tmder this Act for 
the recovery of an arrear of land-revenue 
or of a sum recoverable as such an arrear 
and every other person not hereinbefore 
in this clause mentioned who is in posses- 
sion of an estate or any share or portion 
thereof, or in the enjoyment of any part 
of the profits of an estate.’) 

( 2 ) * * . * * - * * 

(3) 'Permissible area’ in relation to a 
land-owner or a tenant means thirty 
standard acres and where such thirty 
standard acres on being converted into 
ordinary acres exceed sixty acres, such 
sixty acres; 

Provided that — 

(i) no area under an orchard at the com- 
mencement of this Act, shall be taken 
into account in computing the permissi- 
ble area; 

(ii) * * * * 

(4) 'Reserved area’ means the area law- 
fully reserved under the Punjab Tenants 
(Security of Tenmres) Act, 1950 (Act 22 
of 1950), as amended by President’s Act 
of 1951 hereinafter referred to as the 
'1950 Act’ or imder this Act. 

(5) * » * * 

(5-a) 'Surplus area’, means the area 
other than the reserved area, and, where, 
no area has been reserved, the area in 
excess of the permissible area selected as 
prescribed; but it will not include a ten- 
ant’s permissible area: 

Provided that it will include the reserve 
area, or part thereof, where such area or 
part has not been brought under self- 
cultivation within six months of reserving 
the same or getting possession thereof 
after ejecting a tenant from it, whichever 


is later, or if the land-owner admits a 
new tenant, within three years of the 
expiry of the said sbc months.’ - 

■The other provisions which require 
notice in connection . with the present 
controversy are Sections 6, iO-A and 16 
and are in these terms: — 

'6, For the purposes of determining 
imder. this Act the area owned by a land- 
owner, all transfers of land except bona 
fide sales or mortgages with possession, 
or transfers resulting from inheritance 
made after the 15th August, 1947 and 
before the commencement of this Act, 
shall be ignored. 

10-A(a) The State Government or any 
officer empowered by it in this behalf, 
shall be competent to utilize any surplus 
area for the resettlement of tenants eject- 
ed, or to be ejected, under Cl. (i) of sub- 
section (1) of S. 9. 

(b) Notwithstanding anything contained 
in any other law for the time being in 
force, no transfer or other disposition of 
land which is comprised in a surplus area 
at the commencjment of this Act, shall 
affect the utilization thereof in Cl, (a). 

Explanation: — Such utilization of any 
surplus area will not affect the right of 
the land-owner to receive rent from the 
tenant so settled. 

16. — Save in the case of land acquired 
by the State Government imder any law 
for the time being in force, or by an heir 
by inheritance, no transfer or other dis- 
position of land ‘effected after the' 1st 
February, 1955 shall -affect the rights of 
the tenant thereon under this Act.’ 

The Act was again amended by the 
Punjab Security of Tenures (Amendment) 
Act 57 of 1953, but so far- as the pro-vi- 
sions concerning the present controversy 
are concerned no change was made. The 
next amendment of the Act was made by 
the Punjab Security of Land Tenures 
(Amendment) Act, 1955 (Act No. 11 of 
1955). Sub-section (3) of S. 2 was replaced 
by the folio-wing sub-section: — 

'(3) 'Permissible area’ in relation to a 
land-owner or a tenant, means thirty stan- 
dard acres and where such thirty standard 
acres on being converted into ordinary 
acres exceed sixty acres, such sixty acres: 

Provided that: — 

(i) no area under an orchard at the 
commencement of this Act. shall be taken 

-into account in computing the permissible 
area; 

(ii) for a displaced person — 

(a) who has been allotted land in excess 
of fifty standard acres, the permis- 

. sible area shall be fifty standard 
acres or one hundred ordinary acres, 
as the case may be, 

(b) who has been allotted land in excess 
of thirty standard acres but less 
thin fifty standard acres, the per- 
missible area shall be equal to his 
allotted area. 
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(c) who has been allotted land less than 
thirty standard acres, _ the permis- 
sible area shall be thirty standard 
acres, including any other land or 
part thereof, if any, that he owns 
in addition, and so also sub-sec- 
tion 5 (a) of S. 2 as under : — 

'f5-a) . 'Surplus Area’ means the area 
other than the reserved area, and, where 
no area has been reserved, the area in 
excess of the permissible area selected as 
prescribed; but it will not include a ten- 
ant’s permissible area: 

Provided that it will include the reserv- 
ed area, or part thereof, where such area 
or part has not been brought xmder self- 
cultivation within six months of reserving 
the same or getting possession thereof 
after ejecting a tenant from it, whichever, 
is later, or if the land-owner admits a new 
tenant, within three years of the expiry 
of the said six months.’ 

Section 16 was also substituted by the 
following section: — 

"16. — Save in the case of land acquired 
by the State Government xinder any law 
for the time being in force, or by an heir 
by inheritance, no transfer or other dis- 
position of land effected 'after the ist 
February, 1955, shall affect the rights of 
the tenant thereon under this Act’. ” 

8. The next amendment of the Act 
came into force in the year 1957 by the 
Punjab Security of Land Tenures (Am- 
endment) Act, 1957, (Punjab Act No. 46 
of 1957). Certain changes were made in 
Section 2 (5-a) by section of the amending 
Act with the result that Section 2 (5-a) 
after the amendment stands thus: — 

'2 (5-a) 'Surplus area’ means the area 
other than the reserved area, and, where 
no area has been reserved, the area in 
excess of the permissible area selected 
under Section 5-B or the area which is 
deemed to be surplus area under sub-sec- 
tion (1) of S. 5-C, but it will not include 
a tenant’s permissible area: 

Provided that it will include the reserv- 
ed area, or part thereof, where such area 
or part has not been brought under self- 
cultivation within six months of reserving 
the same or getting possession thereof 
after ejecting a tenant from it, whichever 
is later, or if the land-owner admits a 
new tenant, within three years of the 
expiry of the said six months.’ 

9. The last amendment is by the Pun- 
jab Security of Land Tenures (Amendment) 
Act. 1959 (Punjab Act No. 4 of 1959). Sec- 
tion 10-A was amended by Section 2 of 
the amending Act and new Sections 19-A 
and _ 19-B were inserted. The amended 
Section 10-A and Ss. 19-A and 19-B are 
in these terms; — 

'10-A. (a) The State Government or any 
officer empowered by it in this behalf, 
shall be competent to utilise any surplus 
area for the resettlement of tenants ej- 
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ected, or to be ejected tmder Cl. (i) of 
sub-section (1) of S. 9. 

(b) Notwithstanding anything contained 
in any other law for the time being in 
force, and save in the case of land acquir- 
ed by the State Government under any 
law for the time being in force or by an 
heir by inheritance no transfer or other 
disposition of land which is comprised in 
a surplus area at the commencement of 
this Act, shall affect the utilization thereof 
in Cl. (a). 

Explanation:— Such utilization of any 
surplus area will not affect the right of 
the land owner to receive rent from the 
tenant , so settled. 

19-A.(1) Notwithstanding anything to 
the contrary in any law, custom, usage, 
contract or agreement from and after the 
commencement of the Punjab Security of 
Land Tenures (Amendment) Ordinance, 
1958, no person whether, as land-owner, 
or tenant, shall acquire or possess by 
transfer, exchange, lease, agreement or 
settlement any land, which with or with- 
out the land already owned or held by 
him, shall in the aggregate exceed the 
permissible area: 

Provided that nothing in this section 
shall apply to lands belonging to register- 
ed co-operative societies formed for pur- 
poses of co-operative farming, if the land 
owned by an individual member of the 
society does not exceed the permissible 
area. 

(2) Any transfer, exchange, lease, agree- 
ment or settlement made in contravention 
of the provisions of sub-section (1) shall 
be null and void. 

'19-B(1) If, after the commencement of 
this Act, any person whether as land- 
owner or tenant, acquires by inheritance 
or bequest or gift from a person to whom 
he is an heir any land or if after the 
commencement of this Act and before the 
30th July, 1958, any person has acquired 
by transfer, exchange, lease, agreement or 
settlement any land, which, with or 
without the lands already owned or held 
by him, exceeds in the aggregate the per- 
missible area, then he shall, within the 
period prescribed, furnish to the Collector, 
a return in the prescribed form and 
manner giving the particulars of all lands 
and selecting the land not exceeding in the 
aggregate the permissible area wMch he 
desires to retain and if the land of such 
person is situated in more than one patwar 
circle, he shall also furnish a declaration 
required by Section 5-A. 

(2) If he fails to furnish the return and 
select his land within the prescribed 
period, then the Collector may, in respect 
of him, obtain the information required 
to be shown in the return through such 
agency as he may deem fit. 

(3) If such person fails to furnish the 
declaration, the provisions of Section 5-C 
shall apply. 
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(4) The excess land of such person shall 
be at the disposal of the State Govern- 
ment for utilization as surplus area under 
Cl. (a) of Section 10-A or for such other 
purposes as the State Government may by 
notification direct.’ 

It may be mentioned that this Act was 
enacted in pursuance of the Punjab Secu- 
rity of Land Tenures (Amendment) Ordi- 
nance, 1958 (Punjab Ordinance No. 6 of 
1958) which was repealed by the Amend- 
ing Act No. 4 of 1959. 

It is in the light of these provisions re- 
lating to sales that the respective argu- 
ments of the parties have to be examined 


10. As already said, in the wake of 
Bhalle Ram’s decision, 1962-64 Pun LR 


331, the Legislature stepped in and enact- 
ed the Punjab Security of Land Tenures 
(Amendment and Validation) Act (No. 14 
of 1962). Section 1 (2) is as follows; — 

"1(2):— Clause (a) of S. 2, S. 4, S, 5, 
S. 7 and S. 10 shall be deemed to have 
come into force on the 15th day of April, 
1953, Cl. (b) of Section 2 and S. 6 shall 
be deemed to have come into force on 
the 30th day of July, 1958, and the re- 
maining provisions of this Act shall come 
into force at once." 

Sections 2 (5-a), 10-A and 19-B were am- 
ended and some other new sections were 
added. The amended sections along with 
the relevant new provisions are set out 
below: — 


OLD SECTIONS 


NEW SECTIONS 


2(5-a) — 'Surplus Area’ means the 
area other than the reserved area, 
and, where no area has been re- 
served, the area in excess of the 
permissible area selected under 
Section 5-B or the area which is 
deemed to be surplus area under 
sub-section (1) of S. 5-C, but it 
will not include a tenant’s per- 
missible area: 

Provided that it will include the 
reserved area, or part thereof 
where such area or part has not 
been brought under self-cultiva- 
tion within six months of reserv- 
ing the same or getting posses- 
sion thereof after ejecting a ten- 
ant from it, whichever is later, 
or if the land-owner admits a 
new tenant, within three _ years 
of the expiry of the said six 
months. 

# w 

10-A. (a) ’The State Government 
or any officer empowered by it in 
this behalf, shall be competent to 
utilize any surplus area for the 
resettlement of tenants ejected, or 
to be ejected tmder CL (i) of sub- 
section (1) of S. 9. 

(b) Notwithstanding anything 
contained in any other law for the 
time being in force, and save in 
the case of land acquired by the 
State Govenunent imder any law 
for the time being in force or by 
' ■ an heir by inheritance no trans- 
fer or other disposition of land 
which is comprised in a smplus 
area at the commencement of 
this Act, shall affect the utiliza- 
tion thereof in CL (a). 

Explanation; — Such utilization 
of any surplus area will not af- 
fect the right of the land owner 


2(5-a) 'Surplus Area’ means the 
area other than the reserved area, 
and where, no area has been re- 
served, the area in excess of the 
permissible area selected imder 
Section 5-B or the area which is 
deemed to be surplus area under 
sub-section (1) of S. 5-C and in- 
cludes the area in excess of the 
permissible area selected under 
Section 19-B; but it \vill not in- 
clude a tenant’s permissible area: 
Provided that it will include the 
reserved area, or part thereof, 
where such area or part has not 
been brought under self-cultiva- 
tion within six months of reserv- 
ing the same or getting posses- 
tion thereof after ejecting a ten- 
ant from it, whichever is later, 
or if the land-owner admits a new 
tenant, within three years of .the 
expiry of the said six months., 

» » * ft 

10-A (a) The State Government or 
any officer empowered by it in 
this behalf, shall be competent to 
utilize any surplus area for the 
resettlement of tenants ejected, 
or to be ejected, under CL (i) of 
sub-section (1) of S. 9. 

(b) Notwithstanding anything 
contained in any other law for the 
time being in force and save in 
the case of land acquired by the 
State Government imder any law 
for the time being in force or by 
an heir by inheritance, no trans- 
fer or other disposition of land 
which is comprised in surplus 
area at the commencement of tins 
Act, shall affect the utilization^ 
thereof in CL (a). 

Explanation; — Such utilization of 
any surplus area will not affect 
the right of the land-owner to 




397a 


K. C. F. Society v. State (FBI 
OLD SECTIONS 


lo receive rent from the tenanB 
60 settled. 

» !!: » Se. 

19-B (1) If, after the commence- 
ment of this Act, any person 
whether as land-owner or tenant, 
acquires by inheritance or be- 
quest or gift' from a person to 
whom he is an heir any land or 
if after the commencement of this 
Act and before the 30th July, 
1958, any person has acquired by, 
transfer, exchange, lease, agree- 
ment or settlement any land, 
which, with or without the land 
already owned or held by him, 
exceeds in the aggregate the per- 
missible area, then he shall,, 
within the period prescribed, 
furnish to the Collector, a return 
in the prescribed form and 
manner giving the particulars 
of all lands and selecting the land 
not exceeding in the aggregate 
the permissible area_ which he 
desires to retain and if the land 
of such person is situated in more 
than one patwar circle, he shall 
also furnish a declaration requir-r 
ed by Section 5-A. 

(2) If he fails to furnish the re- 
turn and select his land within 
the prescribed period, then the 
Collector may, in respect of him, 
obtain the information required 
to be shown in the return 
through such agency as he may 
deem fit. 

(3) If such person fails to fumisH 
the declaration, the provisions of 
S. 5-C shall apply. 

(4) The excess land of such per- 
son shall be at the disposal of the 
State Government for utilization 
as surplus area under Cl. (a) of 
Section 10-A or for such other 
purposes as the State Goyem- 
ment may by notification direct. 
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NEW SECTIONS 

receive rent from the tenant so 
settled. 

(c) For the piirpose of determin- 
ing the surplus area of any per- 
son under this section, any judg- 
ment. decree or order of a Coiirt 
or other authority obtained after 
the commencement of this Act 
and having the effect of diminish- 
ing the area of such person which 
could have been declared as sur- 
plus area shall be ignored. 
a9-B — Subject to the provisions 
of Section 10-A, if after the com- 
mencement of this Act, any per- 
son, whether as land-owner 
or tenant, acquires by inheritance 
or by bequest or gift from a per- 
son to whom he is an heir any 
land, or if after the commence- 
ment of this Act and before the 
30th July, 1958, any person has 
acqiured by transfer, exchange, 
lease, agreement or settlement 
any land, or if, after such com- 
mencement any person acquires 
in any other manner any land, 
which, with or without the lands 
already owned or held by 
hhn, exceeds in the aggregate the 
permissible area, then he shall, 
within the period prescribed 
furnish to the Collector, a return 
in the prescribed form and 
manner giving the particulars of 
all lands and selecting the land 
not exceeding in the aggregate the 
permissible area which he desires 
to retain, and if the land of sudi 
person is situated in more than 
one patwar circle, he shall also 
•furnish a declaration reqtiired by 
Section 5-A. 

(2) If he fails to furnish the re- 
turn and select his land within 
the prescribed period, then the 
Collector may in respect of him 
obtain the information required to 
be shown in the return through 
such agency as he may deem fit 
and select the land for him in the 
manner specified in sub-sec, (2) 
of Section 5-B. 

(3) If such person fails to furnish 
the declaration, the provisions of 
Section 5-C shall apply. 

(4) Ihe excess land of such person 
shall be at the disposal of the 
State Government for utilization 
as surplus area tmder Cl. fa) of 
Section 10-A or for such other 
purposes as the State Govern- 
ment may by notification direct. 

» » * ' 


11. A new S. 19-F has been added by "19-F — For the removal of doubts K 

Act No. 14 of 1962, which reads as tmder:. is hereby declared 
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fa) that the State Government or any 
officer empowered in this behalf shall be 
competent and shall be deemed always 
to have been competent, to determine in 
the prescribed manner the surplus area 
referred to in Section 10-A of a land- 
owner out of the lands owned by such 
land-owner immediately before the com- 
mencement of this Act; and 

(b) that 'for evaluating the land of anv 
person at any time under this Act, the 
land owned by him immediately before 
the commencement of this Act, or the 
land acquired by him after such com- 
mencement by inheritance or by bequest 
or gift from a person to whom he is an 
heir, shall always be evaluated for con- 
verting into standard acres as if the eva- 
luation was being made on the date of 
such commencement, and that the land 
acquired by him after such commence- 
ment in any other manner shall always 
be evaluated for converting into standard 
acres as if the evaluation was being made 
on the date of such acquisition.” 

Section 10 of Act No. XIV of 1962 pro- 
vided that "Section 10-A of the Princi- 
pal Act, as amended by this Act, and 
Clause (5-a) of Section 2 of the Princi- 
pal Act shall always be demed to have 
been inserted in the Principal Act on the 
15th day of April, 1953.” 

12. Thus the position, that emerges 
after the amendment of the Parent Act 
(Act No. X of 1953) by the Amending and 
Validation Act (Act No. XIV of 1962) 
along with the amendments, that have 
been made from time to time between the 
dates of the passing of these two Acts, Is 
as follows: 

13. Whatever area is over and above the 
reserved area or the permissible area of a 
land owner, as on 15th of April, 1953, will 
be the surplus area, provided on that area, 
there are no tenants within their permis- 
sible area. In other words if on the sur- 
plus land, there are tenants and their 
holdings do not exceed the tenant’s per- 
missible area, as defined in Section 2 (3) 
of the Parent Act, the so-called surplus 
area will not be surplus. It will only be 
surplus if, on the relevant date, it is in 
excess of the reserved or permissible area 
of the owner and there are no tenants on 
the same up to the extent of the permis- 
sible area of the tenants. According to 
Section 10-A, the State Government or 
any officer empowered by it in this be- 
half could utilize the surplus area for the 
resettlement of elected tenants or tenants 
that might be ejected under Section 9 
fl) (i) of the Act. 

Sub-section (b) of Section 10-A pro- 
vides as follows: — 

"10-A (b) — Notwithstanding anything 
contained in any other law for the time 
being in force and save in the case of 
land acquired by the State Government 
under any law for the time being in force 


or by an heir by. inheritance no transfer 
or other disposition of land which is com- 
prised in surplus area at the commence- 
ment of this Act, shall aSect the utiliza- 
tion thereof in clause (a). 

EXPLANATION:— Such utilization of 
any surplus area will not affect the right 
of the land-owner to receive rent from 
the tenant so settled.” 

All transfers and dispositions of land 
comprised in the surplus area, as on 15th 
of April, 1953, will not affect its utiliza- 
tion for resettlement of tenants e.iected 
imder Section 9(l)(i). If the matter stood 
here, there would be no difficulty. 

But the amended Section 19-B provides 
Shat — 

"Subject to the provMons of Sec- 
tion 10-A if after the commencement of 
this Act,, any person, whether as land- 
owner or tenant, acquires by inheritance 
or by bequest or gift from a person to 
whom he is an heir, any land, or if after 
the commencement of this Act and before 
the 30th July, 1958, any person has ac- 
quired by transfer, exchange, lease, 
agreement or settlement any land, or if, 
after such commencement, any person 
acquires in any other manner any land, 
which, with or without the lands already 
owned or held by him, exceeds in the 
aggregate the permissible area, then he 
shall, within the period prescribed, fur- 
nish to the Collector, a return in the 
prescribed form x x x x 

giving the particulars of all lands and 
selecting the land not exceeding in the 
aggregate the permissible area which he 
desires to retain x x x ” 

Sub-section (4) provides that — ■ 

"The excess land of such person shall 
be at the disposal of the State Govern- 
ment for utilization as surplus area under 
clause (a) of Section 10-A x x 

X x”. 

14. It is common ground that after the 
coming into force of Section 19-B, that 
is, with effect from the 30th of July, 1958, 
a transferee of a surplus area cannot 
change its character merely because he 
was holding land far below his reserved 
area or permissible area. It is also not 
disputed that the transfer of surplus area 
is not void unless the area obtained by 
transfer coupled with the area already 
held in the hands of the transferee ex- 
ceeds the reserved area or the permissible 
area. The only question, which has been 
debated and which requires to be settled 
is, what is the position qua the surplus 
land transferred between the 15th of ; 
April, 1953, and the 30th of July, 1958, 1 

in the hands of a transferee when the 
land transferred and the land already 
held by the transferee do not exceed the 
reserved area or the permissible area in 
the hands of the transferee. According to 
Bhalle Ram’s decision, 1962-64 Pun. L. R- 
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331, the surplus land, after transfer in 
the hands of transferee, will cease to be 
surplus unless it is in excess of the re- 
served area or permissible area in the 
hands of the transferee. It is also plain 
that the Amending and Validation Act 
No. XIV of 1962 was enacted to do away 
with the import of that decision. The only 
question is, whether the Legislature did 
away with the same with effect from the 
15th of April, 1953 or the 30th of July, 
1958. The very fact, that the ^ amended 
Section 19-B was made operative from 
the 30th of July, 1958, shows that the 
Legislature never intended to make this 
provision retrospective. It was specifically 
held in Bhalle Ram’s case, 1962-64 Pun. 
L. R. 331, that Section 19-B overrides 
Section 10-A because both the provisions 
could not stand together. What was sur- 
plus under Section 10-A could cease to be 
surplus xmder Section 19-B by' reason of 
transfer of land, the validity of which 
was not impaired by law. The transfers 
were not to affect the utilization of the 
surplus. But by reason of Section i9-B, 
that surplus, on transfer, would become 
the reserved or permissible area of the 
transferee and would thus cease to be 
the surplus area because, otherwise, a 
curious result wiU follow, namely, that 
the same land, though the surplus area 
of the transferor, would not be the sur- 
plus area of the transferee after a trans- 
fer, inasmuch as, the same is not render- 
ed void by any provisions of the Act. 
■What I have said above finds further sup- 
port from the definition of the surplus 
area. Only that area is surplus, which is 
in excess of the reserved or permissible 
area and vis-a-vis the transferee, the 
surplus of the transferor may cease to be 
surplus at all. If the intention of the 
Legislature was to take away the benefit 
conferred on the transferees by Bhalle 
Ram’s case, 1962-64 Pun. L. R. 331, re- 
trospectively, Section 19-B livould have 
been given effect like Sections 10-A and 
2(5-a) with effect from the 15th of April, 
1953. But that was not done and, in my 
opinion, advisedly. The Legislature did 
not want to unsettle the settled transac- 
tions. 

15. Mr. A. S. SarhadJ, learned counsel 
for the State, drew our attention to the 
objects and reasons leading to the enact- 
ment of Act XIV of 1962. No reference 
can be made to the Objects and Reasons of 
the enactment because the rule of con- 
struction is that the intention of the 
Legislature has to be gathered from the 
plain and express language of the statute. 
It is only, where the language is not 
plain or express that aid may be derived 
from the Objects and Reasons for its inter- 
pretation. The decision in Bhalle Ram’s 
case, 1962-64 Pun. L. R. 331, was before 
the Legislature when it enacted Act 
No, XIV of 1962, and advisedly made Sec- 


tion 19-B operative from the 30th of July, 
•1958, thus indicating that they did not 
want to take away the effect of that deci- 
sion prior to the 30th of July, 1958. There 
seems to be no escape from this conclu- 
sion. Reference may also be made to the 
observations of the Supreme Court in 
Arjan Singh v. State of Punjab, 1969 Cur, 
L, J. 1 (SC). Hegde, J., who spoke for the 
Court, observed: — 

* It is a well settled rule of law 
that no provision in a statute should be 
given, retrospective effect unless the legis- 
lature by express terms or by necessary 
implication has made it retrospective and 
that where a provision is made retrospec- 
tive, care should be taken not to extend 
its retrospective effect beyond what was 
intended.” 

16. No explanation has been offered 
by the learned counsel for the State, why 
the Legislature made the amended Sec- 
tion 19-B operative with effect from the 
30th of July, 1958, 

17. After giving the matter my care- 
ful consideration, it appears to me that 
transfers of land, which is surplus in the 
hands of an owner, are not only valid; 
but the surplus area will cease to be sur- 
plus in the hands of the transferee if m 
the aggregate the area already held by 
the transferee and the area acquired by 
him on transfer does not exceed his per- 
missible or reserved area and whatever is 
in excess of his permissible and reserved 
area will be the surplus area. This will 
only hold good vis-a-vis transfers effect- 
ed up to the 30th of July, 1958. All trans- 
fers thereafter would not have this result 
because the transfer being subject to 
Section 10-A will not be taken into 
account tmder Section 19-B. This section 
after amendment opens with the phrase — 

"Subject to the provisions of Sec- 
tion 10-A * '*■” 

18. I now proceed to state the facts 
of the present petition: Hakam Singh, 
respondent No. 5, owned 348 Acres 7 Ka- 
nals, 10 Marlas of land. This land was 
under the cultivation of petitioners Nos. 

2 to 7, Kartar Singh and others. On the 
14th of May, 1955, Hakam Singh gifted 
the land in dispute to petitioners Nos. 2 
to 7. Thereafter, mutations were entered 
and sanctioned. As Hakam Singh had 
not reserved his area, proceedings were 
taken for declaration of the surplus area. 
On the 5th of April, 1966, the Revenue 
Assistant, as Collector, declared 288 Acres 
7 Kanals 10 Marlas as surplus leaving an 
area of 60 acres as the permissible area 
xmder Section 5-B. Against this decision, 
an appeal was taken to the Commissioner 
and it was contended that petitioners Nos. 

2 to 7 were the tenants prior to the 15th 
of April, 1953; and as such, any land 
which' is over and above the reserved or 
permissible area and on which tenants are 
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settled would not be surplus area in view 
of the definition of 'surplus area’ in Sec- 
tion 2(5-a). It was also urged that the 
transfer being prior to the 30th of July, 
1958, and the area in the hands of the 
transferee including the lands held by 
them not being in excess of their reserved 
or permissible area, the area in dispute 
could not be declared as 'surplus area’. 
On the 6th of March, 1967, the Commis- 
sioner rejected the appeal. The Commis- 
sioner held that the donees petitioners 
Nos. 2 to 7 were not tenants though they 
were in cultivating possession as the sons 
of the donor. The contention, that the 
area ceased to be reserved area by reason 
of the transfers, was also negatived. The 
case was remanded for the decision of 
certain matters which had not been 
decided. A revision was preferred against 
this order to the Financial Commissioner; 
but with no effect. This led to the present 
petition under Article 226 of the Consti- 
tution of India; and the only contention 
that has been urged before us, is that the 
transfers being to persons not holding 
land in excess of the reserved or permis- 
sible area, the surplus land in their hands 
would cease to be surplus because in their 
hands it is within the reserved or the 
permissible area. 

19. In view of my decision, that Sec- 
tion 19-B is not retrospective and Bhalle 
Ram’s deciaon, 1962-64 Pun. L. R. 331, 
holds the field with regard to the trans- 
fers effected prior to 'the 30th of July, 
1958, this petition must succeed. The peti- 
tion is accordingly allowed; and the order 
of the Financial Commissioner, the Com- 
missioner and the Collector declaring the 
land in dispute to be surplus area is 
quashed. But in the circumstances of the 
case, there will be no order as to costs. 

20. SHAMSHER BAHADUR, J.;— ^ 
The provisions of the Pimjab Security of 
Land Tenures Act, 1953, as it stood 
amended by the Punjab Security of Land 
Tenures (Amendment & Validation) Act, 
1962, which have been set out in the 
judgment of my learned brother, Mahajan 
J., are designed, as stated in the preamble 
itself "to provide for the security of land 
tenure and other incidental matters.” 
Besides providing for security of .land 
tenure, the scheme of the legislation 
makes it clear that tenants from reserved 
or permissible areas are liable to eject- 
ment. The small landowner thus is as 
much a subject of protection as a tenant 
of a landowner whose holdings exceed the 

V. permissible area. The concept of 'permis- 
sible area’ is applicable both to landlords 
and tenants. Tenants, who are liable to 
be evicted or have in fact been ejected 
under Section 9, are to be resettled and 
indeed, it is provided in Section 9-A that 
even a tenant who is liable to be ejected 
under clause (i) of sub-section (1) of Sec- 


tion 9 shall not be dispossessed of his 
tenancy unless he is accommodated on a 
surplus area. The' concept of 'surplus 
area’ is the kernel of the legislation, and 
the Legislature obviously ' intended the 
creation of such areas for the purpose of 
resettlement of tenants who are liable to 
be ejected or in fact have been ejected. 

21. It is in furtherance of this central 
idea of resettlement of tenants that Sec- 
tion 10-A has been enacted. I need not 
advert again to clauses (a), (b) and (c) of 
this section, the last one of which was 
inserted by the Punjab Security of Land 
Tenimes (Amendment and Validation) 
Act, Punjab Act 14 of 1962 (also referred 
to as the Amending Act 14 of 1962). 
Clause (c) of Section 10-A .says that any 
judgment, decree or order of a court or 
other authority, obtained by a person and 
having the- effect of diminishing the hold- 
ing of the area of such person which 
could have been declared su^lus', shall 
be ignored. The various provisions Intro- 
duced by Amending Act 14 of 1962 were 
given retroactive operation by the Act 
and as it has been contended strenuously 
that the judgments which have either re- 
versed the decision in Bhalle Ram’s case, 
1962-64 Pun. L. R. 331, or have not fol- 
lowed it. have omitted to take account of 
this provision, it is well to set it out 
again. Sub-section (2) of Section 1 of the 
Amending Act says that — 

"Clause (a) of Section 2. Section 4, Sec- 
tion 5, Section 7 and Section 10 shall be 
deemed to have come into force on the 

15th day of April, 1953 and Section 6 

shall be deemed to have come into force 
on 30th day of July, 1958, ”. 

We are not concerned with clause (a) 
of Section 2, which relates to the explana- 
tion added in regard to lands allotted to 
displaced persons. Section 4 of the Amend- 
ing Act is now clause (c) of Section 10-A, 
to which reference has been made. Sec- 
tion 5 of the Amending Act contains the 
newly inserted Section 10-B, which says 
that in case where succession has opened 
after the surplus area or any part thereof 
has been utilised under clause (a) of Sec- 
tion -lO-A, the saving provision in favour 
of an heir by inheritance imder clause (b) 
of Section lO-A shall have no effect in 
respect of the area which has actually 
been utilised; and lastly. Section 10 which 
is to take effect from ISth April, 1953, is 
the overall deeming provision which is in 
these temas: — 

"Section 10-A of the principal Act, as 
amended by this Act, and clause (5-a) of 
Section 2 of the principal Act, shall al- ) 
ways be deemed to have been inserted in 1 
the principal Act on the 15th day of 
Aprff, 1953.” 

22. Could there be a clearer intention 
of the Legislature that the provision for 
utilisation introduced in clause (c) of Sec- 
tion 10-A was positively, to take effect 
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from the 15th day of April, 1953? In other 
words, any judgment, decree or order of 
a Court or other authority tending to 
scale down the possible surplus^ area ef 
a landowner • shall be ignored right back 
from 15th of April, 1953. It is well to em- 
phasise again that sub-section (5-a) of 
Section 2 inserted by Punjab Act No. 11 
of 1955, defining the 'surplus area’, was 
also deemed to have - taken effect from 
15th April, 1953. Now, the closing _wor(^ 
inserted by Pimjab Act 14 of 1962 in this 
sub-section (5-a) which defines 'surplus 
area’ are to this effect: — 

" and includes the area in excess 

of the permissible area selected under 
Section 19-B ” 

The area selected as_ permissible area 
under Section 19-B, inserted by Punjab 
Act 4 of 1959 and amended by Act 14 of 
1962, has not been made sacrosanct ^d is 
made expressly subject to the provisions 
of Section 10-A, which includes clause (c). 

23. The matter does not end here. 
Even sub-section (4) of Section 19-B (Sec- 
tion 6 of the Amending Act 14 of 1962) 
which no doubt under sub-section (2) of 
Section 1 of the Amending Act 14 of 1962, 
has to take effect from 30th July, 1953, 
says that; — 

"The excess land of such person shall 
be at the disposal of the State Govern- 
ment for utilisation as surplus area under 
clause (a) of Section 10-A or for such 
other purpose as the State Government 
may by notification direct.’’ 

24. This brings us to the consideration 
whether Section 19-B can operate as an 
integral piece of legislation independently 
of Section 10-A. Sub-section (2) of Sec- 
tion 1 of the Amending Act 14 of 1962 
says that Section 6 "shall be deemed to 
have come into force on the 30th day of 
July, 1958”. As amended by Act 14 of 
1962, Section 19-B says that: — 

" if after the commencement of this 

Act, any person,, whether as landowner or 
tenant, acquires by ‘inheritance or by be- 
quest or gift from a person to whom he 
is an heir any land, or if after the com- 
mencement of this Act and before >he 
30th July, 1958, any person has acquired 
by transfer, exchange, lease, agreement or 

settlement any land which, with or 

without the lands already owned or held 
by him, exceeds in the aggregate the per- 
missible area, then he shall, furnish 

to the Collector, a return in the prescnb- 
ed form and manner giving the particu- 
lars of all lands and selecting the land 
not exceeding in the aggregate the per- 
missible area which he desires to retain 


25. It is sought to be argued that 
transfers effected before 30th July, 1953, 
even though having the effect of dirninish- 
ing the surplus area shall be taken into 
reckoning and not ignored. The section is 
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preceded by the non obstante clause 
"subject to the provisions of Sec. 10-A” 
whose plain meaning is that the over- 
riding authority of the State Government 
to utilise the land as surplus will remain 
unaffected. What is saved by Sec, 19-B 
read with sub-section (2) of Section 1 
of the Amending Act 14 of 1962 is the 
actual transfer. Words in a statute have 
to be given their plain meaning and every 
effort has to be made by Courts to give a 
harmonious construction to the various 
provisions even if some seeming contra- 
diction is involved. If a workable con- 
struction could be evolved by retaining 
each word in the relevant provision, such 
a construction has to be preferred to the 
one which would involve the deletion of 
some of its clauses or the re-writing of 
its provisions. The matter seems to me 
to be obvious as the Amending legislation 
(Act 14 of 1962) which gives retroactive 
operation to Section 10-A was enacted to 
meet the situation which had been creat- 
ed by Bhalle Ram’s case, 1962-64 Pun. 
L. R. 331. The Letters Patent Bench of 
Dulat and Grover JJ. in 1963 Pun. L. L 
65, while overruling the decision of 
Mahajan J., made this observation to- 
wards the end: — 

"It is clear now from the amendments 
that the surplus area in connection with 
any landowner is to be determined on 
the basis of that landowner’s holding as 
it existed on the 15th April, 1953, and the 
land, which is in fact surplus at that 
time, will remain surplus irrespective of 
any transfer made by the landowner sub- 
sequently.” 

"What warrant is there to say that the 
Letters Patent Bench had not considered 
the effect of sub-section (2) of Section 1 
of the Amending Act 14 of 1962 which 
said that while the amended Sec. 10-A 
would come into force from 15th April, 
1953, the amended Section 19-B would 
come into force on 30th July, 1958? It 
seems to me that the comprilsive obliga- 
tion behind Sections 4 and 10 of the Act 
14 of 1962 being made operative with 
effect from 15th April, 1953, renders the 
position taken on behalf of the petitioners 
utterly untenable. The amended Sec- 
tion 10-A is expressly stated to be deem- 
ed "to have been inserted in the principal 
Act on the 15th day of April, 1953”. 

26, In 1963-65 Pun. L. R. 105 = (AIR 
1983 Punj. 319), which is a judgment of 
Mehar Singh, J. (as the Hon’ble the Chief 
Justice then was) and myself, it is stated 
at page 124 that: — 

"In Section 19-B, before its amendment 
by Punjab Act 14 of 1962, provision was 
made for furnishing of declaration under 
Section 5-A by a person acquiring land 
so as to determine his surplus area and in. 
(1962) 64 Pun. L. R. 331, Mahajan J. held 
that according to Section 19-B the area 
acquired by the transferees including the 
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area held by them is to be taken into 
account for the purpose of finding the 
surplus area in their hands ... In the 
wake of this dedsion Section 19-B has 
been amended by Punjab Act 14 of 1962 
by adding in the beginning of sub-sec- 
tion (1) of it these words — 'subject to 
the provisions oi Section 10-A’ which 
means that the position has now been 
clarified that land in the hands of a trans- 
feree does not cease to be available for 
utilisation under Section 10-A.” 

Section 19-B having been specifically 
made subject to the provisions of Sec- 
tion 10-A, cannot protect a Court decree 
or order which has been obtained after 
the 15th April, 1953, although it had bean 
passed before the 30th of July, 1958 in 
so far as the utilisation of the land as 
surplus area is concerned. Any construc- 
tion of a statute which defeats its object 
is neither permissible nor legitimate. 

27. In another Bench decision in 
Hans Raj v. State of Punjab, 1967 Cur. L. 
J. (P. & H.) 804, I said, and Narula J. 
concurred with me that a judgment, 
decree or order of a court obtained after 
15th April, 1953, would not affect the 
declaration of the surplus area which has 
to be determined according to the hold- 
ing of a person on the date of the com- 
mencement of the Act, i.e., 15th April, 
1953. Reference was made to the Supreme 
Court dedsion in Bhagwan Das v. State 
of Punjab, 1966-68 Pun. L. R. 300 = (AIR 
1966 S.C. 1869), where it was observed 
that "the scheme of the Punjab Security 
of Land Tenures Act appears to be that 
the entire land held by the landowner 
in the State of Punjab on the date of 
the commencement of the Act must be 
evaluated on that date and the status of 
the landowner and his surplus area, if 
any, must be then ascertained.” Their 
Lordships of the Supreme Court ^ had 
given consideration to all the provisions 
of the Act and it is impossible to spell 
out the contention which is now brought 
in the limelight that the earlier Bench 
decisions of this Court failed to take ac- 
count of the provisions of sub-section (2). 
of Section 1 of the Amending Act 14 of 
1962. In my view, the situation has not 
changed to require any reconsideration. 
I am, therefore, unable to agree with 
Mahajan J. that the dedsion in Bhalle 
Ram’s case, 1962-64-Pun. L. R. ,331, still 
holds the field. On the contrary Bhalle 
Ram’s case, 1962-64 Pun. L. R. 331, was 
overruled not only by statute in express 
terms but also by Division Bench judg- 
ments of this Court. 

28. In my view, the petition ought to 
be dismissed and the order of the Finan- 
dal Commissioner upholding the orders 
of the Commissioner and the Collector 
maintained. 

29. R. S. NARULA, J.;— Having had 
the advantage of perusing the learned 


5udgments prepared by my Lords Maha- 
jan and Shamsher Bahadur JJ., I would 
prefer to record my decision in this case 
as well as the reasons which have im- 
pelled me to reach that conclusion in my 
own words, 

30. Out of llis total holding of 348 
Acres, 7 Kanals and 10 Marlas of land 
(valued at 160 Standard Acres and 13| 
Units) in village Kanianwali, tahsil Mukt- 
sar, district Ferozepore, Hakam Singh 
respondent No. 5 (without reserving any 
area for self-cultivation) gifted the land 
in dispute in May, 1955, to his sons peti- 
tioners Nos. 2 and 3, their respective 
wives, petitioners Nos. 4 and 5, and to 
the respective daughters of his two sons 
who are petitioners 6 and 7, Mutation in 
respect of the said gifts was duly entered 
and sanctioned on May 14, 1955. By his 
order, dated April 5, 1966, the Collector 
(Agrarian), Ferozepore, ignored those 
transfers in exercise of the power con- 
ferred on him under Section 10-A (b) of 
the Punjab Security of Land Tenures 
Act, 1953, as subsequently amended, and 
declared 288 Acres, 7 Kanals and 10 Mar- 
las of Hakam Singh's original holding 
(including the land in dispute) as his sur- 
plus area. The Collector’s order to ignore 
the transfers having been upheld right 
up to the Financial Commissioner, the 
transferees have, in this petition under 
Articles 226 and 227 of the Constitution 
sought, inter alia, a decision to the effect 
that the said transfer could not be ignored 
as Sections .10-A (b) and (c) did not apply 
to transfers effected between April 15, 
1953, and July 30, 1958, as held in 1967 
Lah. L. T. 155, and . 1969 Pun. L. J, 1. 

31. On the other hand, the learned 
counsel, -for the respondents have pressed 
for the abovesaid contention of the peti- 
tioners being repelled on the authority 
of the Division Bench judgments of this 
Court in: — 

(i) 1963-65 Pun, L. R, 105= (AIR 1963 
Punj. 319); 

(ii) 1966-68 Pun. L. R. 41, and 

(iii) 1967 Cur. L. J, 804 (P. & H.). 

As the two sets of decisions on the ques- 
tion of the applicability of Section 10-A 
to transfers effected between April 15, 
1953 and July 30, 1958, were not reconcil- 
able this petition at the time of its ad- 
mission on February 16, 1968, was direct- 
ed by the Motion Bench to be placed 
before my Lord, the Chief Justice for 
its being heard by a FuU Bench. 

32. Though all the relevant provisions’ 
of law have been set out by my learned 
brother Mahajan, J., I ydll' briefly indi- 
cate the chronological order in which 
those provisions .were enacted and then 
refer to the resultant situation. The 
Punjab Tenants (Security of Tenure) Act 
(22 of 1950), as amended by the Punjab 
Tenants (Security of Tenure) Amendment 
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Act, 1951 (President’s Act 5 of 1951) was 
repealed and replaced by the Puniab 
Security of Land Tenures Act (10 of 1953) 
(hereinafter called the principal Act), on 
and with effect from April 15, 1953. The 
Prevention of Ejectment (Temporary 
Powers) Ordinance, 1952, had by then 
already expired by efflux of time. The 
concept of "surplus area” was introduc- 
ed for the firts time into the principal Act 
by the Punjab Security of Land Tenures 
(Amendment) Act (11 of 1955) (herein- 
after referred to as the 1955 Act), which 
came into force on May 26, 1955. One of 
the specffied objects of enacting the 1955 
Act was "to introduce the new concept 
of ’surplus area’ and its utilisation by the 
State Government for the resettlement 
of ejected tenants”. ’ Another objective 
of the said enactment was "to prevent 
sales and other dispositions of land ad- 
versely affecting the continuance of 
tenancies and the extent of available 
surplus area.” The amendment made in 
the definition of "permissible area” by 
Section 3 of the 1955 Act is not material 
for our purposes. Area other than the 
reserved area and where no area had 
been reserved, the area in excess of the 
permissible area selected as prescribed 
(excluding a tenant’s permissible area) 
was defined as the "surplus area” in 
clause (5-a) added to Section 2 of the 
prinicpal Act by Section 3 of the 1955 
Act. Sections lO-A (a) and (b) were in- 
serted into the principal Act by Section 8 
of the 1955 Act, in the following terms: — 

"10-A. (a) The State Government, or 
any officer empowered by it in this be- 
half, shall be competent to utilize any 
surplus area for the resettlement of 
tenants ejected, or to be ejected, under 
clause (i) of sub-section (1) of Section 9, 

(b) Notwithstanding anything contain- 
ed in any other law for the time being in 
force, no transfer or other disposition of 
land which is comprised in a surplus area 
at the commencement of this Act, shall 
affect the utilization thereof in clause (a). 
Explanation. — Such utilization of any 
surplus area will not affect the right of 
the landowner to receive rent from the 
tenant so settled.” 

Sections 5-A to 5-C were then intro- 
duced into the principal Act by Section 3 
of the Punjab Security of Land Tenures 
(Amendment) Act (46 of 1957), requiring 
every land-owner or tenant, who _ owns 
or holds land in excess of the permissible 
area to furnish a declaration supported 
hy affidavit in respect of the land owned 
or held by him, and permitting the land- 
owner who might not have exercised his 
right of reservation to select his permis- 
sible area and to intimate the selection to 
the prescribed authority; and further pro- 
viding for the consequences and penalties 
of non-compliance with the furnishing of 
the declaration and making the selection. 


The definition of "surplus area” as con- 
tained in Section 2 (5-a) of the principal 
Act was amended so as to substitute the 
expression "as prescribed” by the words 
"imder Section 5-B or the area which is 
deemed to be surplus area imder sub- 
section (1) of Section 5-C”. Next came, 
the Punjab Security of Land Tenures 
(Amendment) Ordinance No. 6 of 1958, 
promulgated by the Governor of Punjab 
on July 30. 1958. The date of promulga- 
tion of this Ordinance has to be borne in 
mind as it has a special significance for 
the purpose of dealing with the some- 
what vexed question on which my learned 
brothers have not been able to agree. 
The Ordinance amended clause (b) of 
Section 10-A, of the prinicpal Act so as 
to save from its operation land acquired 
by the State Government imder any law 
for the time being in force and land ac- 
quired by an heir by inheritance. Para- 
graph 4 of the Ordinance introduced into 
the prinicpal Act Sections 19-A to 19-D. 
Section 19-B(1) as enacted under the 
Ordinance reads as follows: — 

"If, after the commencement of this 
Act. any person, whether as land-owner 
or tenant, acquires by inheritance or be- 
quest or gift from a person to whom he 
is an heir any land which, with or with- 
out the lands already owned or held by 
him, exceeds in the aggregate the permis- 
sible area, then he shall, within the 
period prescribed, furnish to the Collector 
a return in the prescribed form and man- 
ner giving the particulars of all lands 
and selecting the land not exceeding in 
the aggregate the permissible area which 
he desires to retain, and if the land of 
such person is situated in more than one 
Patwar circle, he shall also furnish a 
declaration required by Section 5-A.” 

Sub-section (4) of Section 19-B was in 
the following terms; — 

"The excess land of such person shall 
be at the disposal of the State Govern- 
ment for utilization as surplus area 
under clause (a) of Section 10-A or for 
such other purposes as the State Govern- 
ment may by notification direct.” 

The circumstances which led the 
Governor to promulgate the Ordinance 
can be gathered from the objects and 
reasons of the Punjab Security of Land 
Tenures (Amendment) Act (4 of 1959), 
which replaced the Ordinance on Janu- 
ary 19, 1959. One of the said objects was 
’’to prohibit further acquisition of land 
in excess of the permissible area by in- 
heritance, transfer, exchange, lease, 
agreement, or settlement”. The relevant 
provisions of the 1959 Act were practical- 
ly the same as those of the 1958 Ordi- 
nance. Section 19-B (1) as originally 
introduced into the principal Act by the 
Ordinance was slightly amended by the 
1959 Act and then read as follows; — 



A.I.R. 


170 P. & H. [Prs. 32-33] K. C. P. Society v. State (FB) (Narula J.) 


"If, after the commencement of this 
Act, any person, whether as landowner or 
tenant, acquires by inheritance or be- 
quest or gift from a person to whom he is 
an heir any land or if after the com- 
mencement of this Act and before the 
30th July, 1958, any person has acquired 
by transfer, exchange, lease, agreement or 
settlement any land, which, with or with- 
out the lands already owned or held by 
him, exceeds in the aggregate the permis- 
sible area, then he shall, within the period 
prescribed, furnish to the Collector, a 
return in the prescribed form and manner 
giving the particulars of all lands and 
selecting the land not exceeding in the 
aggregate the permissible area which he 
desires to retain, and if the land of such 
person is situated in more than one 
Patwar circle, he shall also furnish a 
declaration required by Section 5-A,” 

Section 5 of the 1959 Act by which the 
Ordinance was repealed provided that 
notwithstanding such repeal, anything 
done or any action taken under the Ordi- 
nance shall be deemed to have been done 
or taken under the 1959 Act as if the Act 
had commenced on the 30th day of July, 
1958, 

33. At the time when Bhalle Ram’s 
case, 1962-64 Pun. L. R. 331, was decided 
on December 5, 1961, Section 19-B(1) and 
Section 19-B(4) were in the same form 
as have been quoted above and as had 
been introduced into the principal Act by 
the 1959 Act. The basis of the judgment 
of my learned Brother Mahajan, J. in 
Bhalle Ram’s case, 1962-64 Pun. L. R. 
331, was that Section 19-B had impliedly 
repealed Section 10-A in so far as acqui- 
sitions covered by Section 19-B were con- 
cerned. After preferring an appeal against 
the Single Bench judgment in Bhalle 
Ram’s case, 1962-64 Pun. L. R. 331, and 
before the decision of the Letters Patent 
Appeal, the State Legislature passed the 
Punjab Security of Land Tenures 
(Amendment and Validation) Act, 1962 
(Act 14 of 1962) (hereinafter called the 
1962 Act). It has been authoritatively held 
by their Lordships of the Supreme Court 
in Kavalappara Kottarathil Kochuni V. 
States of Madras' & Kerala, AIR 1960 SC 
1080, that Statement of Objects and Rea- 
sons for passing a law may be referred 
to for the purpose of ascertaining the 
conditions prevailing at the time the Bill 
was introduced and the purpose for which 
the amendment introduced by. the Bill in 
the previous Act was made. The purpose 
for which the BUI leading to the passing 
of the 1962 Act was introduced into the 
Legislature can be gathered from the 
objects of the same. The relevant extracts 
from the "Objects” are given below: — 

• "Some of the recent judicial pro- 
nouncements have the effect of defeating 
the objectives with which the Punjab 


Security of Land Tenures Act, 1953, was 
enacted and amended from time to time. 

In another Civil Writ No. 1342 of 1960 re: 
Bhalle 'Ram v. State of Punjab, 1962-64 
Pun. L. R. 331, the High Court has inter- 
preted Section 19-B as if it impliedly re- 
pealed Section lO-A(b) in respect of the 
transfers from the surplus area made 
between 15th April, 1953, and 30th July, 
1958, and as if such transfers could not be 
ignored under Section lO-A(b) 'for the 
purpose of computing the surplus area. 
The view taken by the High Court would 
considerably diminish the surplus area 
of a land-owner as available on 15th 
AprU, 1953. Section 19-B was never enact- 
ed with that object. The purpose of enact- 
ing Section 19-B was to take over the 
surplus area of those who became big 
landowners after 15th April, 1953, by 
acquiring more . lands and not to reduce 
the surplus area of those who were big 
land-owners on 15th April, 1953,” 

Accordingly clauses 3, 6 and 7 of the BUI 
seek to neutralise the effect of the afore- 
said decisioirs. Clause 11 provides for the 
validation of certain orders made under 
the parent Act notwithstanding the deci- 
sion first mentioned.” 

Clauses 3. 6 and 7 of the Bill ultimately 
became Sections 3, 6 and 7 of the 1962 
Act. Whereas Section 3 was intended to 
neutralise the effect of a Division Bench 
judgment of this Court in Jagan Nath v. 
State of Punjab, Civil Writ No. 1051 of 
1960 (Punj.), and Section 7 was intended 
to neutralise the effect of the judgment 
of this Court in Surja v. Financial Com- 
missioner, Punjab and others. Civil Writ 
No. 486 of 1961 (Punj.), Section 6 was 
expressly enacted "to neutralise the 
effect” of the judgment of this Court 
in Balle Ram’s case, 1962-64 Pun. L. R. 
331. The object of introducing clause (c) 
into Section 10-A by clause (4) of the 
Bill which led to the passing of the 1962 
Act was to provide that the decrees 
which had been obtained by interested 
persons being relations etc. for the dimi- 
nishing of the surplus area should be 
ignored in computing the surplus area. 
Different dates of coming into force of 
different provisions were prescribed by 
sub-section (2) of Section 1. As explained 
in a later part of this judgment, the fix- 
ing of different dates was not a matter 
of whim, but had to be done on a scienti- 
fic basis in order to achieve the objectives 
of the amendments which were sought to 
be made by this Act. Clause (c) which 
was introduced into Section 10-A of the 
principal Act in the following words by 
Section 4 of the 1962 Act was given 
retrospective effect from the 15th day of 
April, 1953: 

"For the purposes of determining the 
surplus area of any person xmder this 
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section, any judgment, decree or order of 
a Court or other authority, obtained after 
the commencement of this Act and having 
the effect of diminishing the area of such 
person which could have been declared 
as his surplus area shall be ignored,” 

Clause (a) of Section 2 whereby an ex- 
planation was added to clause. (3) of Sec- 
tion 2 of the prinicpal Act defining "per- 
missible area” was likewise deemed to 
have come into force on April 15, 1953. 
Sections 5 and 7 of the 1962 Act by which 
Sections 10-B, and 19-E and 19-F were 
introduced into the prinicpal Act were 
likewise given retrospective effect from 
April 15. 1953. On the other hand the only 
two provisions of the 1962 Act which 
were deemed to have come into force on 
the 30th day -of July, 1958, were Sec- 
tions 2(b) and 6. Under Section 2(b), the 
following words and figures were added 
to the definition of "surplus area” as 
contained in clause (5-a) of Section 2 of 
the principal Act, as amended by the 
1955 Act:— 

"and includes the area in excess of the 
permissible area selected under Sec- 
tion 19-B.” 

Section 6 of the 1962 Act is the crucial 
section which amended Section 19-B in 
the following manner: — 

"In Section 19-B of the principal Act, — 
(1) in sub-section (1), for the words 'if, 
after the commencement of this Act, any 
person whether as land-owner or tenant 
acquires by inheritance or bequest or 
gift from a person to whom he is an heir 
any land or if after the commencement of 
this Act and before the 30th July, 1958, 
any person has acquired by transfer, ex- 
change, lease, agreement or settlement 
any land’, the following words shall be 
substituted, namely: — 

'Subject to the provisions of S. 10-A, 
if after the commencement of this Act, 
any person, whether as land-owner or 
tenant, acquires by inheritance or by be- 
quest or gift from a person to whom he 
is an heir any land, or, if after the com- 
mencement of this Act, and before the 
30th July, 1958, any person has acquired 
by transfer, exchange, lease, agreement 
or settlement any land, or if, after such 
commencement, any person acquires In 
any other maimer land,’ and 

(2) in sub-section (2), the words 'and 
select the land for him in the manner 
specified in sub-section (2) of Sec. 5-B’ 
shall be added at the end.” ' 

34. Section 19-B(1) as amended by the 
above-quoted provisions of Section 6 of 
the 1962 Act is in the following terms: — 
"Subiect to the provisions of Sec. 10-A, 
if after the commencement of this Act, 
any person, whether as land-owner or 
tenant, acauires by inheritance or by be- 
quest or gift from a person to whom he is 
an heir any land, or if after the com- 
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mencement of this Act and before the 
30th July, 1958, any person has acquired 
by transfer, exchange, lease, agreement 
or settlement, any person acquires in any 
other manner any land, which with or 
without the lands already owned or held 
by him, exceeds in the aggregate the per- 
missible area, then he shall, within the 
period prescribed, furnish, to the Collec- 
tor, a return in the prescribed form and 
manner ^ying the particulars of all lands 
and selecting the land not exceeding in 
the aggregate the permissible area which 
he' desires to retain, and if the land of 
such person is situated in more than one 
Patwar circle, he shall also furnish a 
declaration required by Section 5-A”. 

35. The material points of difference 
between the unamended Section 19-B(1) 
as introduced by the 1959 Act on the one 
hand, and the said provision as amended 
by the 1962 Act on the other, are these: — 

(i) In the unamended Section it was 
not stated that it was subject to Sec- 
tion 10-A. It was so stated in the amend- 
ed section; 

(ii) In the _ unamended section only 
three categories of acquisition by transfer 
were mentioned, viz: — 

(a) acquisition by inheritance after the 
commencement of the Act; 

(b) acquisition after the commence- 
ment of the Act by bequest or gift from 
a person to whom the person acquiring is 
an heir; and 

(c) acquisition "after the commence- 
ment of this Act” and before the 30th 
of July, 1958, by transfer, exchange, lease, 
agreement or settlement. 

In the amended section four kinds of 
acquisition of land are referred to. In 
addition to the three kinds of acquisition 
imder the unamended section, the follow- 
ing fourth category was added: — 

(d) acquisition "after such commence- 
ment” (i.e. after the commencement of 
the Act) by any person in any other 
manner. 

Since the , counsel for both sides laid 
so much emphasis on the effect of amend- 
ing Section 19-B with effect from July 
30, 1958, in contradistinction to the re- 
trospective effect given to the addition 
made in Section 10-A from April 15, 1953, 
by the specific provisions of Section 1(2) 
of the 1962 Act, it appears to be appro- 
priate to deal with that argument at this 
very stage straightway. The submission 
of the learned counsel for the petitioners 
to the effect that if the acquisitions during 
the period April 15, 1953, to July 30, 1958, 
referred to in Section 19-B were also 
required to be made subject to Sec- 
tion 10-A. the Legislature would have 
given effect to the amendment of Sec- 
tion 19-B from April 15, 1953, appears to 
me to be wholly fallacious. It would be 
remembered that Section 19-B saw the 
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iight of the day for the first time on July 
,30. 1958, when the Governor’s Ordinance 
was promulgated. To imagine that an 
amendment to Section 19-B could be 
made efiective from a date prior to the 
one on which the principal section itself 
came into force is, in my opinion, illogi- 
cal. If Section 19-B had been amended 
with effect from April 15, 1953, the 

amendment contained in the words . of 
Section 6 of the 1962 Act would have 
hung in the air as the principal provision 
into which the amendment had to be 
introduced was not in existence at any 
time before July 30, 1958. In these cir- 
cumstances there appears to me to be no 
answer to the proposition that the maxi- 
mum possible retrospective effect that 
could have been given by the Legislature 
to the amendment of Section 19-B was 
from the date of the introduction of the 
principal provision and that was July 30, 
1958; and this is what the Legislature did. 
The effect of amending Section 19-B in 
1962 with effect from July 30, 1958, is 
that for aU legal and practical pimposes 
all concerned must forget that the un- 
amended Section 19-B was ever introduc- 
ed by the 1958 Ordinance and was ever 
on the statute book or in existence. On 
the contrary the deeming provisions of 
Section 1(2) of the 1962 Act read with 
Section 5(2) of the 1959 Act result in 
Section 19-B as amended in 1962 being 
deemed to have been on the statute book 
as we now find it right from Jiily 30, 
1958. In other words, we have to assume 
in the circumstances described above that 
the 1958 Ordinance introduced into the 
principal Act Section 19-B as we find it 
after its amendment in 1962. In this con- 
nection it is, significant to notice (as al- 
ready pointed out) that retrospective 
effect from July 30, 1958, has been given 
only to those amendments effected by the 
1962 Act which seek to amend the provi- 
sions which had been inserted into the 
principal Act only on Jiily 30, 1958, for 
the first time by the Governor’s Ordi- 
nance. 

36. The inference at which I have 
arrived by the above process of reasoning 
leads to the corollary that- we must for- 
get once for all the decision given by this 
Court in Bhalle Ram’s case, 1962-64 Pim. 
L.R. 331, as the provision of law on which 
the said decision was given is now deem- 
ed to have never existed. I say that, the 
original provision never ' existed because 
that is the effect of a deeming provision 
which has replaced an old one from the 
date of mception of the original section. 
The necessary consequence is that we 
camot think of Section 19-B having ever 
existed without the clause "subject to the 
provisions of Section 10-A’’, and we are 
compelled to assume by legal fiction that 
Section 19-B(1) has always been subject 
to and never independent of Sec. iO-A. 


This conclusion appears to me to be 
absolutely inescapable. 

37. The next _ important question 
which needs consideration in this respect 
is as to what is the meaning of the ex- 
pression "after the commencement of this 
Act’’ used in Section 19-B. In other words, 
the_ question is, which is the enactment to 
which reference is made by the expres- i 
sion "this Act’’ in Section 19-B(1). Learn- 
ed counsel for the petitioner placed reli- 
ance on certain observations of Hegde 
J. in the judgment of their Lordships of 
the Supreme Court in 1969 Cur. L. J. 1 
(SC), for contending that the expression 
"after the commencement of this Act’’ in 
Section 19-B(1) means "after the com- 
mencement of the 1959 Act’’, i.e., during 
the period commencing January 19, 1959. 
This, in my opinion, is the second fallacy 
in the way of thinking of the petitioners. 

In the case of Arjan Singh, 1969 Cur, L. 

J._l (SC), the Supreme Court was dealing 
with the question of the date of the com- 
ing into force of Section 32-KK of the 
Pepsu Tenancy and Agricultural Lands 
Act, 1955. In that connection it was ob- 
served that on a reading of the, various 
provisions of the Pepsu Tenancy and 
Agricultural Lands (Amendment and 
Validation) Act, 1962, it appeared to the 
Supreme Court, that the Legislature in- 
tended that Section 7 of that Act which 
introduced into the principal Act Sec- 
tion 32-KK should be deemed to have , 
come into force on 30th October, 1956. 
Hegde, J. observed: — 

"Evidently the draftsman when he 
drafted Section 7 of the Act had in his 
mind the Amendment Act and not the 
principal Act. The words 'this Act’ in 
Section 7 of the Amendment Act (Sec- 
tion 32-KK of the principal Act) in our- 
-opinion were intended to refer to the 
Amendment Act and not to the principal 
Act.’’ 

His Lordship made it dear beyond any 
doubt that it_ is true that ordinarily when 
a section is incorporated into the princi- 
pal Act by means_ of an amendment refer- 
ence in that section to "this Act” means 
the principal Act, and that it was only in 
view of the particular significance of sub- 
section (2) of Section 1 of the Amendment 
Act of 1962 in the Pepsu Act that the 
construction placed on the particular ex- 
pression in Arjan Singh’s case, 1969 Cur. 

L. J. 1 (SC) had become permissible. The 
learned Judge further observed that 
every statute had to be construed as a 
whole and the construction given should 
be a harmonious one. After carefully con- 
sidering the matter, I am firmly of the 
opinion that the meaning to be assigned 
to the expression "this Act” in Sec. 19-B 
(1) of the 1953 Act is the one which, ac- 
cording to the ratio of the judgment of 
the Supreme Court, has to be ordinarily 


1970 K. C, F. Society v. State (FB) 

resorted to, and that this is not an excep- 
tional case where “this Act” can possibly 
mean any of the amending Acts, There 
are reasons, more than one, for taking 
this view. The first and foremost _ thing 
that has prevailed with me in this con- 
nection is that whereas it was permissible 
in the case of the Pepsu Act to construe 
"this Act” as the 1956 amending Act, it 
is not possible to do so in the present case 
for the simple reason that Section 19-B 
Was for the first time introduced into the 
principal Act by the Governor’s Ordi- 
nance of 1958, and even at that time the 
expression used in Section 19-B was 
"this Act”, The use of the said expression 
in. the section as introduced by the Ordi- 
nance is wholly inconsistent with the pos- 
sibility of construing "this Act” in Sec- 
tion 19-B as having relation to the Gover- 
nor’s Ordinance by which it was intro- 
duced. If the expression in Section 19-B 
(1) as introduced by the Ort^ance had 
been "this Ordinance”, the thing would 
have been eaually clear on the other side. 
The judgment of the Supreme Court in 
the case of Arjan Singh, 1967 Cur, L. J. 1 
(SC), is, therefore, of no avail to the peti- 
tioners. 

38. The only choice which is left to us 
to construe the expression "this Act” 
occurring in Section 19-B (1) is either to 
relate it to the 1953 Act or the 1959 Act, 
or the 1962 Act, The question of relating 
it to any of the amending Acts which 
came into existence after the Ordinance 
does not arise as the very same expression 
existed in the provision referred to in 
paragraph 4 of the Ordinance itself. The 
expression "this Act”, must, therefore, in 
my opinion, relate to the principal Act of 
1953, and cannot possibly be related to 
any other enactment, 

39. What follows from the above con- 
clusions is that Section 10-A applies to 
all acqiusitions by transfer after April 
15, 1953, and not only to those which 
were effected after July 30, 1958. Once 
it is held, as I have held above, that Sec- 
tion 19-B(1) is deemed to have been sub- 
ject to Section 10-A from the ve^ first 
day the provision came into existence, 
and at no time independent of Sec. 10-A, 
and further that the acquisitions after 
the coming into force of the Act have re- 
ference to acquisitions after April 15, 
1953, the petitioners cannot possibly suc- 
ceed on the argument with which I am 
dealing at the moment. 

40. The validity of the four arguments 
of the learned counsel for the petitioners 
which appear to have appealed to my 
Lord Mahajan, J. may now be tested. The 
first refers to the importance of the date 
July 30, 1958, being specified in sub-sec- 
tion (2) of Section 1 of the 1962 Act as 
the date from which Section 19-B was 
deemed to have been in existence in its 
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amended form. This argument was notic- 
ed in all the three forms in which it was 
pressed by Mr. Nehra in the judgment of 
my learned brother Mahajan, J. in the 
following words: — 

fi) "The very fact, that the amended 
Section 19-B was made operative from 
the 30th of July, 1958, shows that the 
Legislature never intended to make this 
provision retrospective.” 

(ii) “If the intention of the Legislature 
was to take away the benefit conferred on 
the transferees by Bhalle Ram’s case 1962- 
64 Pun LR 331 retrospectively. Section 
19-B would have been given effect like 
Sections 10-A and 2 (5-a) with effect from 
the 15th of April, 1953. . But that was not 
done and, in my opinion, advisedly. The 
Legislature did not want to unsettle thes 
settled transactions.” 

(iff) "No explanation has been offered 
by the learned counsel for the State, why 
the Legislature made the amended Sec- 
tion 19-B operative with effect from thq 
30th of July, 1958.” 

41. It is indeed true and equally un- 
fortunate that the learned counsel for the 
State could not offer any explanation as 
to why the Legislature had made amend- 
ed Section 19-B operative with effect from 
the 30th of July, 1958, and not from April 
15, 1953, But I have already given ela- 
borate reasons for the Legislature having 
done so. So far’ as the intention of the 
Legislature to take away the benefit con- 
ferred on the transferees by Bhalle Ram’s 
case, 1962-64 Pun LR 331 retrospectively 
is concerned, it appears to me that the 
specified objects of enacting Section 6 of 
the 1962 Act as contained in the relevant 
extracts from the "Objects and Reasons” 
of the Bill which led to the passing of that 
Act (quoted verbatim in an earlier part of 
this judgment) furnish complete answer to 
the said argument of Mr. Nehra, The ex- 
press object of enacting Section 6 of the 
1962 Act whereby Section 19-B of the 
principal Act was made subject to Sec- 
tion 10-A was to neutralise completely the 
effect of the judgment of this Court in 
Bhalle Ram’s case, 1962-64 Pun LR 331 
and no exception appears to have been 
made in leaving any category of cases 
which could be governed by the judgment 
in Bhalle Ram’s case, 1962-64 Pun LR 331 
unaffected. Moreover, as already observ- 
ed by me, the judgment of this Court in 
Bhalle Ram’s case, 1962-64 Pun LR 331 
can no more be looked into for determining 
the controversy before us as the imamend- 
ed Section 19-B in respect of which the 
judgment was given is deemed to have 
never been in existence. The following 
observations of Lord Asquith of Bishop- 
stone in the judgment of the House of 
Lords in East End Dwellings Co. Ltd. v, 
Finsbury Borough Council, 1952 AC 109 
(at page 132) are apt in this connection:—? 
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"If you are bidden to treat an imaginary 
state of affairs as real, you must surely, 
unless prohibited from doing so, also 
imagine as real the consequences and inci- 
dents which, if the putative state of af- 
fairs had in fact existed, must inevitably 
have flowed from or accompanied it.” 

The above mentioned dictum of the 
House of Lords was approved by their 
Lordships of the Supreme Court in State 
of Bombay v. Pandurang Vinayak, AIB 
1953 SC 244. Mehar Chand Mahajan, J., 
who wrote the .iudgment of the Supreme 
Court held in that case as below; — 

"When a statute enacts that something 
shall be deemed to have been done, which 
in fact and truth was not done, the Court 
is entitled and bound to ascertain for 
what purposes and between what persons 
the statutory fiction is to be resorted to 
and full effect must be given to the statu- 
tory fiction and it should be carried to its 
logical conclusions.” 

Therefore, extending the deeming provi- 
sion contained in the 1962 Amending Act 
to its logical conclusion and giving full 
effect thereto, we have to decide this case 
on the assumption that the unamended 
Section 19-B had never seen the light of 
the day and that Section 19-B had from 
its very inception been subject to the pro- 
visions of Section 10-A. In my opinion, 
the intention of the Legislature to imsettle 
the settled transactions like the one in 
Bhalle Ram’s case, 1962-64 Pun LR 331 is 
manifest from the scheme of the amending 
Act. 

42. While allowing the appeal of the 
State against the decision of my Lord 

As in the Act 

"After the commencement of this 

Act and before the 30th July, 

1958.” 

This exposes the fallacy in this argument 
of learned counsel. I am, therefore, of the 
opinion that each of the three arguments 
of Mr. Nehra on which my Lord Mahajan, 
J. has based his judgment is not free from 
one or the other infirmity. 

43. There are certain additional con- 
siderations for holding that if Bhalle Ram’s 
case, 1962-64 Pun LR 331 were to be 
decided today, that is at any time after the 
original Section 19-B had been sviped out 
and replaced by the amended Section 19-B, 
the correct decision would have been the 
one which was arrived, at -by the Letters 
Patent Bench on May 7, 1963. Firstly, the 

' amendment made by- Section 2 (b) of the 
1962 Act in Section 2 (5-a) of the principal 
Act contains a reference to Section 19-B 
and the said amendment has been enforc- 
ed from July 30, 1958, by sub-section (2) 
of S. 1 of the 1962 Act. Though Sec. 6 
and Section 2 (b) stand on the same foot- 
ing, so far as retrospective effect given to 
them by Section 1 (2) is concerned, a clear 


Mahajan, J. in Bhalle Ram’s case, 1962-64 
Pun LR 331, it was observed in 1963 Pxm 
LJ 65, by Dulat, J. (who prepared the 
iudgment of the Division Bench and with 
whom Grover, J. concurred): — 

"It is clear now from the amendments 
that the surplus area in connection witli 
any land-owner is to be determined on the 
basis of that land-owner’s holding as it 
existed on the 15th April, 1953, and the 
land, which is in fact surplus at that time, 
will remain surplus irrespective of any 
transfer made by the land-owner sub- 
sequently. In these circumstances and in 
view of the express amendments of the 
Punjab Security of Land Tenures Act, the 
decision arrived at by the learned Single 
Judge in this case cannot stand.” 

So far as the interpretation of the expres- 
sion "this Act” in Section 19-B (1) is 
concerned, what appears to have appealed 
to Letters Patent Bench in BhaUe Ram’s 
case, 1963 Pun LJ 65 was that the ex- 
pression referred to the principal Act of 
1953. It is in the same sense that this 
expression appears to have been implied- 
ly construed in the cases of (1) Bhagat 
Gobind Singh, 1963-65 Ptm LR 105 = (AIR 
1963 Punj 319) (supra), (2) Shamsher 
Singh, 1966-68 Pun LR 41 (supra), and 
(3) Hans Raj, 1967 Cur. L. J. 304 (Supra). 
The meaning which counsel for the peti- 
tioner wants to assign to the expression 
"commencement of this Act” in Section 
i9-B (1) is July 30, 1958, that is, the date 
of the Ordinance. If this interpretation 
were to be correct, the relevant part of 
Section 19-B (1) would read as follows:— 

As sought to be interpreted 
by counsel 

''After July 30, 1958, and before 

the 30th July, 1958.” 

distinction about the date from which the 
relevant amendment introduced by those 
sections become effective has been brought 
about by Sec. 10-A of the 1962 which is 
in the following terms: — 

"Section 10-A of the Principal Act, as 
amended by this Act, and Cl. (5-a) of Sec- 
tion 2 of the principal Act, shall always be 
deemed to have been inserted in the prin- 
pal Act on the 15th day of April, 1953.” 

■The language of the abovequoted provi- 
sion leaves no doubt in my mind that the 
Legislature expressly made Section 10-A 
of the principal Act, as amended by the 
1962 Act, effective from April 15, 1953, 
as it is rtated in the said provision that 
the amended Section 10-A shall always 
be_ deemed to have been inserted in the 
principal Act on the date of its inception. 
Secondly sub-section (4) of S. 19-B which 
provides that excess land of the persons 
referred to in sub-section (1) shall be at 
the disposal of the State Government for 
utilisation as surplus area xmder CL (a) 



1970 K. C. F. Society v. State (FB) 

of Section 10-A, necessarily refers to all 
the categories of persons acquiring land 
to whom reference is made in sub-sec. (1) 
of Section 19-B, including^ persons who 
had acquired land after April 15, 1953, but 
before July 30, 1958, Thirdly, Cl. (b) of 
Section 19-F which provides, inter alia, 
that the land acquired by inheritance eta 
after the coming into force of the Act 
shall be evaluated for converting into 
Standard Acres as if the evaluation was 
being made on the date of such commence- 
ment (April 15, 1953), would be meaning- 
less if Section 19-B (1) were not to be 
subject to Section 10-A right from 15-4- 
1953. It is also significant that Sec. 19-F 
starts with- the phrase, "for the removal 
of doubts it is hereby declared. ” Fomthly 
and lastly, I think that construing Sec- 
tion 19-B (1) in, the manner in which Mr, 
Nehra wants us to construe it would be 
cutting at the very texture of the whole 
Act and interfering with the scheme of 
this branch of legislation. According to 
my reading of Section 19-B, it was never 
intended to impinge on the scope of Sec- 
tion 10-A, but was merely intended to 
enlarge the scope of the scheme and m- 
tention behind Section 10-A. Lands which 
had become the surplus area of any land- 
owner, would never cease_ to be surplus 
area except in the two contingencies speci- 
fically mentioned in the Act, i.e., in the 
case of acquisition by the State Govern- 
ment or in the case of acquisition by in- 
heritance (subject to Section 10-B). The 
language of Section 19-B shows that the 
purpose of enacting it was to take over 
the surplus area of those who become big 
land-owners after April 15, 1953, by 

acquiring additional lands and not to re- 
duce the surplus area of those who were 
big land-owners on April 15, 1953. Once 
Section 19-B is read in that light, it ap- 
pears to become simpler to resolve the 
controversy which has been raging about 
its meaning for quite some time. It is ap- 
parent that a transferee of a siuplus area 
after the enactment of Section 19-B, that 
is after July 30, 1958, cannot transform 
the same into his permissible area merely 
because his original holding, if any. plus 
the acquired area, would not exceed the 
permissible area. It is noteworthy that 
sub-sections (1) and (2) of Section 19-A 
make the acquisition of any area exceed- 
ing one’s permissible area after the com- 
ing into force of the 1953 Act, void, and 
of no effect. There is, therefore, no justir 
fication for taking out of the purview of 
Section 10-A, the acquisitions made be- 
tween April 15, 1953, and July 30, 1958. 

44. I would, therefore, hold: — 

(i) that the retrospective amendment of 
Section 19-B with effect from July 30, 
1958, malces the provisions of that section 
subject to Section 10-A of the Act right 
from the first day when Section 19-B was 
enacted; 
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(ii) that at no time was Section 19-B in- 
dependent of and not subject to the pro- 
visions of Section 10-A; 

(iii) that the expression "this Act” in 
Section 19-B (unamended as well as am- 
ended) has reference to the principal Act 
of 1953, and not to any subsequent am- 
ending legislation; 

(iv) that the controversy about the deci- 
sion of this Court in Bhalle Ram’s case,' 
1962-64 Pun LR 331 being correct or not. 
is wholly irrelevant in the changed legis-j 
lative field because of the unamended; 
Section 19-B being deemed to have neverj 
existed and the amended Section 19-B: 
being treated as the only section whichj 
came into force and continues to apply to| 
the category of acquisitions mentioned' 
therein; • 

(v) that the law laid down by this Court 
in Bhagat Gobind Singh’s case, 1963-65 
Pun LR 105= (AIR 1963 Punj 319) (Supra) 
as well as in 1966-68 Pun LR 41 (Supra), 
and in the judgment of 1967 Cur LJ 804 
(P & H) (Supra) and also in the Letters 
Patent judgment in 1963 Pun LJ 65 
(Supra), is correct and imexceptionable; 

(vi) that, with the greatest respect to 
my Lord Mahajan, J„ the observations in 
the judgment of the learned Single Judge 
in 1967 Lah LT 155 (Supra) which go con- 
trary to the decision of the earlier Divi- 
sion Bench in the case of 1963 Pun LJ 
65 (Supra), were not quite correct. For 
the same reason my decision in 1969 Pun 
LJ 1 (Supra) on the point now in issue 
(which was based on the earlier Single 
Bench judgment in the case of 1967 Lah. 
L. T. 155 with which I was bound) was 
also not correct; 

(vii) that the making of the amendment 
to Section 19-B retrospective with effect 
from July 30, 1958, only, has no effect on 
the material question, and that any land 
which is once included in the surplus area 
of a big land-owner never ceases to be 
surplus and is never taken out of the pale 
of the area which is liable to be utilised 
xmder Section 10-A (a) except in the cases 
of acquisition by the State or acquisition 
by inheritance referred to in the Act; and 

(vui) that the purpose of enacting Sec- 
tion 19-B was to take over the surplus 
area of those who became big land-owners 
after April 15, 1953, by acquiring more 
lands from other land-owners (otherwise 
than by inheritance subject to Sec. 10-B) 
and not to reduce the surplus area of those 
who were big land-owners on April 15, 
1953. 

The only other point which was argued 
at some length by Mr. D. S. Nehra related 
to petitioner No. 1. His contention was 
that petitioner No. 1 being a co-operative 
society was exempt from the operation of 
the principal Act, and inasmuch as the dis- 
puted surplus area of respondent No. 5 
was in the cultivation of petitioner No. 1 
co-operative society, no part of it could 
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be made available for utilisation imder 
Section 10-A (a). This argument _ was, 
however, dropp^ by Mr. Nehra in the 
middle wlien he was faced with the am- 
endment of the principal Act relating to 
the original exemption in favour of co- 
operative societies. 

For the foraging reasons, I agree with 
my Lord Shamsher Bahadur, J., that the 
petitioners cannot succeed. I would ac- 
cordingly dismiss this writ petition with 
costs. 

ORDER OF THE COURT 

45. In accordance with the opinion of 
the majority this writ petition fails and is 
dismissed with costs. 

Petition dismissed. 


AIR 1970 PUNJAB & HARYANA 176 
(V 57 C 23) 

P. C. PANDIT AND H. R. SODHI, JJ. 

Kewal Krishan, Appellant v. SMv 
Kumar and others, Respondents. 

Civil Misc. No. 317-C of 1968, in First 
Appeal No. 296 of 1967. D/-25-3-1969. 

Civil P. C. (1908), Ss. 96 (3), 151, 152, 
O. 47, R. 1 — Consent decree — Setting 
aside of, on ground that consent is ob- 
tained by coercion — Proper remedy is 
to file separate suit — Appeal, application 
for review or application under S. 151 or 
S. 152 is not sustainable. AIR 1952 All 
29 & AIR 1929 Oudh 385 (FB) & (1884) 
ILR 10 Cal 612 & AIR 1926 Cal 512 & 
(1903) ILR 30 Cal 613 & (1912) ILR 36 
Bom 77 & AIR 1933 Bom 205, Dissented 
from. 

In order to set aside a consent decree 
on the ground that the consent was ob- 
tained by coercion, the proper remedy is 
to file a separate suit and_ not an appeal or 
an application for review against that 
decree or an application under Section 151 
or Section 152 of the Code. (1884) ILR 
10 Cal 612 & AIR 1926 Cal 512 & (1903) 
ILR 30 Cal 613 & (1912) ILR 36 Bom 77 
& AIR 1933 Bom 205, Dissented from. 

The rule contained in Section 96 (3) of 
the Civil P. C. is based on the principle 
that a person who gives his consent to a 
decree being passed against him, is later on 
estopped from challenging the same. 
Therefore, once a decree is passed with 
the consent of parties and the decree ex 
facie shows that both the parties had con- 
sented to it, no appeal can lie against such 
decree on the groimd that the consent to 
such decree was not free and was obtain- 
ed by fraud, misrepresentation, coercion, 
undue influence etc. (Para 9) 

If one of the parties to the litigation as- 
serts before the appellate Court that his 
consent to the decree was not free and 
it was obtained under coercion, the ap- 
pellate Court obviously cannot decide the 
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dispute on the materials before it unless it 
allows both the parties to adduce addi- 
tional evidence to prove that fact. Such 
a procedure is not covered by O. 41, R. 27 
which is the only provision under which 
additional evidence is produced before the 
appellate Court. Such evidence can be 
adduced properly in a separate suit filed 
for that purpose. AIR 1952 AU 29 & AIR 
1929 Oudh 385 (FB), Dissented from. Case 
law discussed. (Para 9) 

The aggrieved party cannot also avail of 
remedy of review under 0. 47, R. 1. Though 
the rule states after ^covery of new 
matter or mistake or error apparent on the 
face of the record "any other sufficient 
reason” also as a ground for seeking re- 
view, these words are taken to mean a 
reason which is sufficient on grounds 
analogous to the other groimds in the 
rule. The party, therefore, cannot employ 
the procedure of review for making out 
a contentious case of fraud on this ground. 
Section 152 also cannot be availed of for 
seeing the relief as it is confined to 
clerical or arithmetical mistakes and to an 
accidental slip or omission only. Further, 
as the relief can be obtained in a separate 
suit, there is no justification in invoking 
Section 151 at all, AIR 1922 PC 112, Rel. 
on. (Para 16) 

Cases Referred: Chronological Paras 

(1966) 1966 Cur LJ 91 (Punj), 
Mohinder Singh v. Smt. Rajinder 
Kaur 23 

(1954) AIR 1954 Punj 259 (V 41) == 

56 Pun LR 440, Amarnath Radha 
Ram v. Sm. Malan 18 

(1952) AIR 1952 All 29 (V 39) = 

ILR (1953) 2 AH 544, Jagdish 
Narain v. Rasul Ahmad 24, 25 

(1936) AIR 1936 Mad 385 (V 23) = 

70 Mad LJ 400, Ramanarayana 
Rao v. Ram Krishna Rao 19 

(1936) AIR 1936 Rang 389 (V 23) = 

164 Ind Cas 785, U Po Htu v, Ma 
Than Yin 17 

(1933) AIR 1933 Bom 205 (V 20) = 

ILR 57 Bom 206, Onkar Bhagwan 
V. Gamna Lakhaji & Co. . 10, 19 

(1932) AIR 1932 PC 251 (V 19) = 

64 Mad LJ 84, Zahirul-Said Alvi 
V. Lachmi Narayan 13 

(1931) AIR 1931 PC 107 (V 18) = 

27 Nag LR 139, Zahirul-Said Alvi 
V. Lachhmi Narayan 13 

(1929) AIR 1929 Cal 470 (V 16) = 

ILR 57 Cal 154, J. C. Galstaim v. 
Pramatha Nath 16 

(1929) AIR 1929 Oudh 385 (V 16) = 

ILR 4 Luck 562 (FB), Mohammad 
Raza V. Ram Saroop 26 

(1926) AIR 1926 Cal 512 (V 13) = . 

91 Ind Cas 620, Madhusudan 
Chakravarti v. Satish Chandra 
Nag 10 

(1925) Appeal No. 34 of 1923, D/- 
29-7-1925, (Punj & Har) 21 
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(1922) AIR 1922 PC 112 (V 9) = 

ILR 3 Lah 127, Chhajju Ram v. 

Neki 11. 16 

(1912) ILR 36 Bom 77 = 13 Bom 
LR 573, Fatmabai v. Sonabai 10 

(1903) ILR 30 Cal 613 = 7 Cal WN 
419, Rakhal Moni Dassi v. 

Adwyta Prosad Roy 10 

(1884) ILR 10 Cal 612, Aushootosh 
Chandra v. Tara Prasanna , 10 

H. S. Guiral, for Appellant; H. L, Sarin 
Sr. Advocate with A. L. Bahl and H. S. 
Awasthy, for Respondent No. 1. 

P. C. PANDIT, J. Mahant Shiv 
Kumar brought a suit against Mahant 
Kewal Krishan and Mahant Ram Sarup 
for partition of a house situate in Batala, 
District Gurdaspur. During the trial of 
the suit, a compromise was effected be- 
tween the parties on 24th of October, 1967. 
Mahant Shiv Kumar plaintiff and his 
counsel made a statement to the effect 
that the case had been compromised. The 
plaintiff agreed to pay Rs. 500 to Mahant 
Kewal Krishan by 3rd of November, ip67, 
a preliminary decree to that effect might 
be passed in his favour and the parties 
be ordered to bear their own costs. On 
that very date, the statement of Mahant 
Kewal Krishan and his counsel was also 
recorded. The defendant stated that he 
had heard the statement made by the 
plaintiff and a preliminary decree be made 
in accordance therewith. The Subordinate 
Judge, who was trying the case, then at 
that very time passed the following orden 

"In view of the terms of the compromise 
set out in the statements of the parties, 
recorded today, the plaintiff is granted a 
preliminary decree on the basis of com- 
promise for the partition of the suit pro- 
perty according to the shares specified in 
the plaint on payment of a sum of Rs. 500 
to Kewal Krishan defendant on or before 
3-11-1967. In case, the plaintiff does not 
pay the stipulated amount to Kewal 
Krishan defendant or deposits the same in 
the Court for payment by the due date, 
the suit of the plaintiff shall stand dismis- 
sed.” The above order was followed by a 
preliminary decree. Against this decree, 
Mahant Kewal Krishan has filed the pre- 
sent appeal in this Court. 

2. On 28th of November, 1967, the 
following order was passed on this ap- 
peal: — 

"Notice. D. B. Print record. Stay the 
passing of the final decree ad interim. 
Notice as to this also for a very early 
date." 

3. On 5th of February, 1968, an ap- 
plication (Civil Miscellaneous No. 317/Cof 
1968) under Section 151 of the Code of 
Civil Procedure was filed on behalf of 
Mahant Sliiv Kumar respondent alleging 
that the appellant who had got only about 
l/9th share in the property in dispute, had 
filed the appeal against the consent decree 
dated the 24th of October, 1967, mainly 
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with the object of prolonging the proceed- 
ings pending in the trial Court for the 
passing of the final decree, so that he 
might retain his possession over a much 
larger portion of the house in dispute than 
the one that fell to his share. The appeal 
was liable to be dismissed on the sole 
ground that it was not competent in view 
of the provisions of Section 96 (3) of the 
Code of Civil Procedure. It was prayed 
that the question of the maintainability 
of the appeal be decided in the first in- 
stance before the printing of the record of 
the case. 

4. Notice of this application was given 
to the counsel for the appellant and this 
matter has now been placed before us. 

5. Learned counsel for Mahant Shiv 
Kumar, respondent has relied on the pro- 
visions of Section 96 (3) of the Code of 
Civil Procedure which lay down that no 
appeal shall lie from a decree passed by 
the Court with the consent of parties. 
From the statements made by the respon- 
dent Mahant Shiv Kumar and the appel- 
lant Mahant Kewal Krishan and the order 
passed by the Court below, it is apparent 
that the matter had been compromised be- 
tween them and on the basis of the same, 
a preliminary decree was passed by the 
trial Judge. According to Section 96 (3) 
of the Code of Civil Procedure, no appeal 
would lie against a decree passed by the 
Court with the consent of parties. 

6. Learned counsel for the appellant, 
on the other hand, raised two submissions 
before us. In the first place, he contend- 
ed that according to the statements made 
by the parties, it appeared that the plain- 
tiff wanted a decree for an injunction to 
be passed in his favour, while he Court 
below granted a preliminary decree for 
the partition of the house in dispute. Con- 
sequently, according to the learned coun- 
sel, the decree and the judgment of the 
Court below were not in accordance with 
the statements of the parties as recorded. 

7. There is no substance in this sub- 
mission. Learned counsel is not quite 
correct when he says that the plaintiff 
mentioned in his statement that a decree 
for injunction might be passed in his 
favour. He desired that a preliminary 
decree be made in his favour. Natural- 
ly, when a co-owner files a suit for parti- 
tion of some joint property, he would like 
a preliminary decree to be passed and not 
a decree for an injimction. This is pre- 
cisely what happened in the instant case. 
The plaintiff prayed that a preliminary 
decree be made in his favour on the basis 
of the compromise arrived at between the 
parties. After recording their statements, 
the said prayer was granted by the Court 
below. 

8. It was then submitted that the ap- 
pellant never agreed to enter into any 
compromise with Mahant Shiv Kumar. 
The Court below, without obtaining the 
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free consent of the appellant, proceeded 
to dispose of the suit by forcing the ap- 
pellant to sign the proceedings, which he 
was not willing to do. He never consented 
to the passing of the decree on payment 
of Rs. 500 only to him, when he was claim- 
ing that he had spent Rs. 6,000 on the 
house in question. 

9. Section 96 (3) of the Code of Civil 
Procediu-e says that no appeal shall lie 
from a decree passed by the Court with 
the consent of parties. The rule emmciat- 
ed in this sub-section seems to have been 
based on the principle that a person, who 
gives his consent to a decree being passed 
against him, is later on estopped from 
challenging the same. Disputes between 
parties are either settled on the merits or 
on their consent. If the latter course is ad- 
opted then the parties are not allowed to 
challenge the decrees passed with their 
consent. In order to attract the provi- 
sions of this sub-section, it is, however, 
necessary that the decree ex facie must 
show that it was passed with the consent 
of both the parties to the suit. If that is 
not done, there is likelihood of a con- 
troversy arising before the appellate Court 
as to whether the decree passed by the 
Court below was with the consent of the 
parties or not, and for that purpose the 
appellant Court may have to either itself 
decide or ask the Court below to deter- 
mine that matter after taking evidence. 
.With a view to obviate this difficulty, it 
is, therefore, required that the decree 
'under appeal itself must show that both 
jthe parties had agreed to it. 

In a case like the present, when one of 
the parties to the litigation asserts before 
the appellate Court that his consent to 
the decree under appeal was not free, and 
it was obtained under coercion and he was 
not a willing party to the adjustment of 
the suit, the appellate Court obviously 
cannot decide the dispute raised by hina 
on the material before it. For the dis- 
posal of that allegation, the appellate 
Court may have to permit the appellant 
to lead evidence in support thereof and, 
similarly, the respondent wiU also then 
have to he given an opportunity to rebut 
the evidence so produced. Such a pro- 
cedure, in my opinion, will not be covered 
by Order 41 rule 27 of the Code of Civil 
Procedure, which is the only provision 
under which additional evidence is pro- 
duced before the appellate Court, ha 
order to meet such a situation, the Legisla- 
ture had, therefore, provided that no 
appeal would lie from a decree passed by 
the Court with the consent of parties. 
That, however, does not mean that the 
aggrieved party is left without a remedy. 
He can get rid of a consent decree on any 
of the groimds which renders an agree- 
ment ineffective, namely, fraud, misre- 
presentation, coercion, undue influence etc. 
This, in my opinion, can be done by bring- 
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ing a regular suit where these matters 
would be thoroughly gone into after both 
the parties have led evidence thereon. 
The allegations made to raise issues which 
are entirely different from those in the 
main suit, and, being serious in nature, 
can be examined in a separate suit. 

10. I am aware of the fact that cer- 
tain authorities (see in this connection 
Aushootosh Chandra y. Tara Prasanna 
Roy, (1884) ILR 10 Cal 612, Rakhal Moni 
Dassi V. Adwyta Prosad Roy, (1903) ILR 
30 Cal 613, Madhusudan Chakravarti v. 
Satishchandra Nag, AIR 1926 Cal 512; 
Fatmabai v. Sonahai, (1912) ILR 36 Bom 
77, and Onkar Bhagwan v. Gamna Lak- 
haji & Co. AIR 1933 Bom 205, have also 
laid down that, apart from a- separate 
suit, the aggrieved party can also file a 
review application or an application under 
Section 151 or 152 of the Code of Civil 
Procedure, for the purpose before the 
Court that passed the decree, 

11. In my opinion, the appellant can- 
not avail of those provisions. There is no 
ground for him for filing a review applica- 
tion, as the case would not he covered by 
the provisions of Order 47 rule 1, Code 
of Civil Procedure. He cannot say that 
he has discovered a new and important 
matter or evidence which, after the exer- 
cise of due diligence, was not within his 
knowledge or could not be produced by 
him at the time when the decree was 
passed. He cannot also urge that there 
was some mistake or error apparent on 
the face of the record which calls for re- 
view of the decree. As regards the third 
ground mentioned in O. 47, R. 1, C. P. C, 
namely, "for any other sufficient reason”, 
it has been held by the Privy Cormcil in 
Chhajiu Ram v. NeM, AIR 1922 PC 112, 
that this expression should be interpreted 
as meaning a reason sufficient on grounds 
at least analogous to those specified im- 
mediately previously. This ground also 
would, therefore, be not available to the 
aggrieved party. The case is not covered 
by the provisions of Section 152 of the 
Code of Civil Procedure as well, because 
there was neither any clerical or arith- 
metical error nor any error arising from 
any accidental slip or omission in the 
decree. It would also not he proper to 
invoke the provisions of Section 151, 
Civil P. C., because the appellant could 
adequately get his grievances redressed by 
instituting a separate suit. 

12. Coming to the decided cases on 
this subject, it is pointless to make a re- 
ference to a large number of them. I 
shall refer to a few. 

13. First of all, there is the deci- 
sion of the Privy Coimcil in Zahirul-Smd 
Alvi V. Lachhmi Narayan, AIR 1932 
PC 251, where in the case of a con- 
sent decree, it refused to entertain an 
appeal or to consider the sufficiency or 
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otherwise of the consent, as, according to 
it, the decree could only be set aside by 
substantive proceedings appropriate to 
that particular remedy. It may be men- 
tioned that when this very case came be- 
fore the Privy Council in the first instance, 
and that also is reported in AIR 1931 PC 
107, it was urged before it that there, had 
in fact been no consent to the decree, and, 
consequently, their Lordships of the Privy 
Council called for a report from the Court 
of the Judicial Commissioner of the Cen- 
tral Provinces, being the Court which pro- 
nounced the decree in question, asking it 
to inform them whether dr not the decree 
was in fact made by consent. Subsequent- 
ly, when the requisite report was sent to 
the Privy Council to the effect that the 
decree appealed from was made with the 
consent of the parties, the appeal was held 
to be incompetent. 

14. Learned counsel for the appellant 
submitted that since it was argued before 
the Privy Council that consent, as a matter 
of fact, had not been given, the Privy 
Council thereupon remitted the case to 
the Court below to verify that fact and 
then send its report. His argument was 
that in the instant case also, the appellant 
was contending that he had not given his 
free consent to the compromise in ques- 
tion and he was forced to do so by the 
Court below. For determining that 
matter, this Court should send the case 
back to the trial Court for giving a finding 
on this question, as was done by the 
Privy Council. In this cormection, it 
could be pertinent to mention that the 
Privy Council had to call for a report 
from the Judicial Commissioner, because 
the decree in that case did not make 
reference to any consent of the parties. 
An application also was made before the 
Privy Council, supported by an affidavit, 
that there had in fact been no consent 
to the judgment under appeal. After 
referring to the judgment in some detail, 
their Lordships observed — 

"Under ordinary circumstances, their 
Lordships would not hesitate to take the 
statements contained in this judgment as 
correct, and would refuse summarily 
such an application as is now made to 
them. But the circumstances in the pre- 
sent case are peculiar.” 

After making reference to certain pro- 
ceedings, they further observed — 

"The record discloses nothing except 
the judgment set out above of 2ist Octo- 
ber. A formal decree of the same date 
was drawn up in the ordinary course 
which recites only the hearing of 5th 
October, makes no reference at all to the 
13th or to anj- consent of parties, but 
proceeds to set aside the decree of the 
lower Court and in lieu thereof passes 
a decree in conformity with the effective 
terms of the judgment,” 


Then again, they observed — 

"Under these circumstances, which 
their Lordships have characterised not 
without reason as peculiar, it is impossi- 
ble for them to accept without further 
question the affirmation by the judgment 
of the Judicial Commissioners that the 
decree they were about to pass was a 
decree by consent of parties. If it was 
so in fact, it clearly could not be challeng- 
ed by way of appeal, and the certificate 
should have been refused.” 

Later on, in this very judgment, it was 
held: 

"Their Lordships feel no doubt that 
where a decree, or any part of a decree, 
is passed by consent of parties, it should 
always so appear on the face of the 
decree when drawn up.” 

15. In the instant case, however, the 
decree itself shows that it had been 
passed on the basis of a compromise, 
which was effective between the parties. 
That being so, according to the Privy 
Council decision, quoted above, no appeal 
is competent against such a decree. If 
the appellant says that his consent had 
been obtained by coercion and it was 
not a free consent, then the only remedy 
available to him is to get this decree set 
aside by means of a regular suit. 

16. Then there is the decision of Ran- 
kin C. J. and Ghose J. in J. C. Galstaun 
V. Pramatha Nath Roy, AIR 1929 Cal 
470. There, it was held — 

"Now, it appears to me that if a party 
desires to have a consent decree amended 
or vacated upon the ground that it was 
fraudulently procured, his proper course 
and indeed his only course, is to proceed 
by separate suit for the purpose. The 
matter is certainly grave enough to de- 
serve a separate suit. The questions 
which have to be decided are entirely 
different from those at issue in the origi- 
nal suit. The relief sought is a very 
well recognised form of relief appropriate 
to a suit. In English practice it is old 
law that a fresh action is necessary to 
set aside a consent decree upon the 
ground of fraud and that such relief is 
not properly sought in an action of re- 
view. It appears to me that Section 152 
of the Code which is confined to clerical 
or arithmetical mistakes and to an acci- 
dental slip or omission, is based upon 
this general principle, and that Sec. 151 
is in way intended as a violation of 
that principle. If the relief can be pro- 
perly obtained in a separate suit, it does 
not appear that there is any justification 
for invoking Section 151 at all.” 

Later on, in this very judgment it was 
observed — 

"Now, I desire to say that in my opi- 
nion, it is not competent under Order 47 
to obtain a review of a consent decree on 
the groimd that the consent decree was 
obtained by fraud. It appears to me 
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that before such a doctrine can be taken 
as authorised by the Code, it is very 
necessary to lay one’s finger upon some 
enactment which is clearly intended to 
make so large and inconvenient an excep- 
tion to Ihe general principles which 
govern this matter. Eiole 1, Order 47, 
after speaking of a case where a party 
has discovered new and important matter 
which was not within his knowledge or 
could not be produced by him at the 
time when the decree was passed and of 
mistake or error apparent on the face 
of the record, introduces the words "or 
for any other sufficient reason.” In AIE 
1922 P.C. 112, the Judicial Committee 
had occasion to point out that these words 
were not unlimited and must be t^en to 
point to a reason which is sufficient on 
grounds at least analogous to those 
mentioned in the rule. It appears to 
me that if mistake or error is piima facie 
intended to be beyond the scope of the 
rule unless the mistake or error _ be 
apparent on the face of the record, it is 
curious to say the least of it, that a party 
should employ this procedure for the 
purpose of making out a contentious case 
of fraud.” 

17. In U Po Htu V. Ma Than Yin, AIE 
1936 Eang. 389, it was held that a review 
of a consent decree on the groimd that 
it was obtained by fraud, or by mistake, 
cannot be had, and the consent decree 
can be set aside only by means of a sepa- 
rate suit, 

18. Learned counsel for the appellant, 
in the first instance, referred to a Bench 
decision of this Court in Amamath Eadha 
Earn V. 3mt. Malan w/o. L. Earn Chand, 
AIE 1954 Punj. 259. In that case, a suit 
was compromised in the trial Court. At 
first, two counsel representing aU the 
defendants made a statement and then, 
in the presence of the plaintiff, her coun- 
sel stated that he was in agreement with 
the statements of the two counsel for the 
defendants and prayed that orders might 
be passed accordingly. The plaintiff’s 
thumb impression as well as the signature 
of her counsel were obtained on the 
statement. As one of the defendants 
was a minor, the sanction of the Court 
was obtained to the compromise as being 
in the interests of the minor. The Court 
then passed an order giving effect to the 
compromise based on the statements of 
the parties. Thereafter, the plaintiff 
filed an appeal imder Order 43, Eiile l(m) 
of the Code of Civil Procedure in this 
Court, against the order recording the 
compromise saying inter alia that she 
had been tricked into the compromise, 
the terms of which had not been explain- 
ed to her. This appeal came up for hear- 
ing before a Single Judge of this Court 
and one of the objections raised was that 
no appeal lay against the order of the 
lower Court. This objection was repelled 
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by the learned Single Judge and against 
that decision, a Letters Patent Appeal 
was filed, which was being disposed of 
by the Division Bench in question. While 
accepting the appeal and holding that the 
learned^ Single Judge was in error in 
overruling that objection, Falshaw, J., 
with whom G. D. Elhosla J. concurred, 
observed: 

"Apart from any authorities it seems to 
me to be clearly implied by the provi- 
sions of Order 43, Eule l(m) which gives 
the right of appeal against an order imder 
Eule 3 of Order 23 recording or refusing 
to record an agreement, compromise or 
satisfaction, that an appealable order 
xmder Order 23, Eule 3, must be done in 
which there has been a contest between 
the parties in the trial Court regarding 
whether the parties had settled their dif- 
ferences, and if a compromise has been 
recorded without any such contest, the 
proper remedy of the aggrieved party is 
to approach the Court and allege, as for 
instance in the present case, that the com- 
promise was consented to because its 
terms had not been properly explained or 
understood, and if the Court then refuses 
to take any_ action and maintains its 
order recording the compromise it seems 
to me that^ the only remedy to the party 
concerned is to ch^enge the compromise 
by means of a separate suit.” 

It is pertinent to mention that this was 
not a case of an appeal against a consent 
decree under Section 96(3) of the Code 
of Civil Procedure. It was an appeal 
rmder Order 43, Eule l(m) of the Code 
against an oider recording a compromise 
under Eule 3 of Order 23 of the Code of 
Civil Procedure. Order 43, Eule l(m) 
specifically says that an appeal would lie 
from an order under Eule 3 of Order 23, 
recording or refusing to record an agree- 
ment, coaipxomise or satisfaction. On 
the other hand, Section 96(3) of the Code 
clearly bars an appeal against a consent 
decree. 

19. During the course of this judg- 
ment, Falshaw J. observed that, in any 
case, he preferred the reasoning of 
Murphy and Nanavati JJ. in AIE 1933 
Bom. 205, to that of Wadsworth J. in 
Eamanarayana Eao v. Eamkrishna Eao, 
AIR 1936 Mad. 385. Falshaw J. had also 
given the following observations of the 
Bombay Dirision Bench: — 

"No appeal lay against an order record- 
ing a compromise where there was no 
contest at the time between the parties 
regarding the recording of the compro- 
mise, the proper remedy of the aggrieved 
party being either to appeal against the 
decree pa-ssed on the compromise or to 
reopen the matter in the trial Court either 
by way of review or otherwise.” 

20. On the strength of the remarks of 
Falshaw J. learned coimsel for the appel- 
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lant submitted that the Division Bench 
of this Court was of the view that an 
appeal was competent against a decree 
passed on I he basis of a compromise even 
when there .was no contest at the time 
between the parties regarding the record- 
ing of the compromise. 

21. In the first place, the aforesaid 
Division Bench was not dealing with a 
case of an appeal against a decree based 
on the consent of the parties under Sec- 
tion 96(3) of the Code of Civil Procedure. 
Secondly, the Division Bench of the Bona- 
bay High Court, the reasoning of which 
was preferred by Falshaw J. to that of 
the learned Single Judge of the Madras 
High Court, had not held that an appeal 
was competent against a decree passed in 
terms of the compromise where there 
had been no contest in the Court below 
regarding the recording of the compro- 
mise. They had, as a matter of fact, fol- 
lowed an earlier decision of the Division 
Bench of that Court in Appeal No. 34 of 
1923, D/- 29th July, 1925 (Punj. & Har.), 
by Macleod C. J. and Madgaykar J. With 
regard to that earlier decision, Mmphy 
J. observed — 

“The ratio decidendi of that case, which 
binds us, is that where there has been no 
contest in the Court below, but an appli- 
cation for compromise has been put in 
and recorded and a decree passed in its 
terms, no appeal lies, either against the 
decree itself, an appeal therefrom being 
barred under Section 96(3), or against 
the order under Order 43, Rule l(m), 
since there are no materials for an ad- 
judication. What the learned Chief Justice 
meant was that before there can be an 
appeal under Order 43, Rule l(m), there 
must have been some contest in the ori- 
ginal Court, a contest which might be 
brought about, conceivably by one 
party alleging that there was a compro- 
mise and the other not, or, where the 
circumstances are similar to those in the 
present case, where one, of the parties is 
disowning the authority of his agent or 
pleaded to compromise for him, either 
by an application for a review, or under 
Section 151, Civil Procedure Code, which 
would open the whole matter and allow 
an adjudication from which an appeal 
might lie. A direct appeal was not possi- 
ble on the facts in that case, and in the 
present one as there was and is no mate- 
rial before the Court on which a decision 
can be come to. The ruling is of a Divi- 
sion Bench and binds us.” 

22. So it would be seen that the ear- 
lier Division Bench had clearly laid down 
that an appeal against such a decree was 
barred under Section 96(3), Code of Civil 
Procedure. It is true that during the 
course of the judgment, Murphy J. did 
observe that the proper course in a case 
where the order for making a decree was 


passed practically simultaneously with 
the one recording the compromise, and 
where the compromise was challenged on 
the ground that none had really been 
arrived at, would be to challenge the 
decree, either by an appeal or by an 
application for review, or one under Sec- 
tion 151, Code of Civil Procedure in the 
original Court, when the matter could be 
gone into on the merits. But the learned 
Judge had also observed that it was not 
necessar.y to decide that point, because 
that appeal v/as concluded by the previ- 
ous decision of the Division Bench of that 
Court. Following that ruling, they had 
held that no appeal was competent against 
the order recording the compromise. 

23. Counsel then relied on a decision 
of A. N. Grover J. in Mohinder Singh v. 
Smt. _ Rajinder Kaur, 1966 Cur. L, J. 91 
(Punj.). In that case, the learned Judge 
merely followed the Division Bench 
authority in Amamath Radha Ram’s case, 
by which he was bound. 

24. Reference was then made by the 
learned counsel to a Bench decision of 
the Allahabad High Court in Jagdish 
Narain v. Rasul Ahmad, AIR 1952 All. 29, 
where it was held: — 

“When the consent upon the basis of 
which a decree has been passed by the 
Court is itself challenged in the Court of 
appeal, it cannot be taken for granted 
that the decree was a consent decree. A 
consent decree must mean a decree valid- 
ly consented to either by the party him- 
self or by his duly authorised agent. If 
the question raised is that the agent who 
consented to the decree was not duly 
authorised, the question has to be decided 
and it cannot be prejudged by holding 
that because on the face of it there was 
a consent decree, no appeal lies to the 
appellate Court.” 

25. In this case, the counsel had enter- 
ed into a corapromise "without any autho- 
rity from his client and it was held that 
such a compromise was unlawful. The 
High Court of Allahabad has held in 
some cases that an appeal lies against a 
consent decree when the compromise on 
which it IS based, is attacked as unlawful, 
as for example, when a compromise is 
entered into on behalf of a minor without 
leave of the Court under Order 32, R. 7 
of the Code of Civil Procedure or without 
sanction of the Central Board, which is 
required under Section 51 of the U. P. 
Muslim Waqf Act, 1936, or when a com- 
promise is entered into by a counsel 
without authority. If the learned Judges 
in Jagdish Narain’s case, AIR 1952 All. 
29, intended to hold that an appeal lay 
against a consent decree on the ground 
that the consent of the aggrieved party 
was obtained by fraud or coercion, then 
I am, I say so with great respect not in- 
clined to agree with their view. 
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26. Counsel then relied on ^ a Full 
Bench decision of the Oudh Chief Court 
in Mohammad Raza v. Ram Saroop, AIR 
1929 Oudh 385 (FB). One of the two ques- 
tions referred to the Full Bench for deci- 
sion in that case was: 

"Is it open to a party to a suit to appeal 
from the decree passed in the suit on the 
basis of a compromise purporting to be 
on his Dehalf when the person verifying 
or admitting the said compromise had no 
authority to enter into it on his behalf?” 

27. Stuart C. J.,- with whom Raza J. 
concurred, arswered that question in the 
affirmative, but, I say so with respect, 
without giving any reason therefor. 
Wazir Hasan J., however, observed as 
under: — 

"On the first of these questions the 
argiunent of the learned counsel for the 
applicant is that having regard to the 
provisions of sub-section (3), Section 96, 
Civil Procedmre Code, an appeal from 
the decree passed in this case being a 
decree with the consent of the parlies 
was excluded by those provisions. The 
argument in answer is that having regard 
to the facts which exist behind the decree 
and the circumstances in which it came 
to be passed the decree in question in this 
case must be treated as a decree not 
passed with the consent of the parties. 
Speaking for myself I am inclined to 
accept the argument advanced on behalf 
of the applicant. It is admitted that tlie 
decree on the face of it is a decree passed 
with the consent of the parties. It is true 
that if we are to enter into the merits of 
the circumstances in which the decree in 
question came to be passed it might be 
found that the decree is a nullity; but I 
should thinlc that the proper procediue 
for discovering the ntdlity or otherwise 
will be to initiate proceedings under Sec- 
tion 151 or by way of review of judg- 
ment. Bat if the decree ex facie is a 
consent decree' it seems to me that an 
appeal is barred. It appears to me to be 
wholly immaterial as to whether the 
decree can be shown by proof of circum- 
stances aliunde to be not a consent decree. 
But when it is shown, it is only then that 
it would cease to be a decree without 
consent. The present proceedings are 
clearly intended to bring about the last 
mentioned result. The proceedings may 
fail or may succeed. If they succeed the 
decree wiU only then cease to be a con- 
sent decree. 

In the present case, however, it is not 
necessary for me to commit myself defi- 
nitely to the view stated above. I will 
assume in answering the first question 
that an appeal could be preferred and 
would, therefore, answer that question in 
the affirmative.” 

28. It would, therefore, be seen that 
57azir Hasan J. was of the view that if 


the decree ex facie was a consent decree, 
an appeal against it was barred. The 
other two Judges did not give any reasons 
for their decision. 

29. In view of what I have said above, 
I would hold that the decree passed by 
the Court below in the instant case, being 
based on a compromise arrived at with 
the consent of the parties, is not appeal- 
able under Section 96(3) of the Code of 
Civil Procedure. The appeal filed by 
Mahant Kewal Krishan was, therefore, 
not competent. The same is, accordingly, 
dismissed on that ground. Hie parties are, 
however, left to bear their own costs. 

30. H. R. SODm, J. : I agree. 

Appeal dismissed. 
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— Registration Act (1908), S. 60 — Regis- 
tered Will — • Certified copy i of Will — 
Admissible in evidence. 

The certificate issued by the Registrar 
is to some extent an evidence of the exe- 
cution of the document and the admission 
of signature before the Registrar by the 
executant can form an evidence of the 
execution of the document. The execution 
of the Will can also be proved, by approv- 
ed circumstantial evidence. Case law dis- 
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S. 14 — Will — Public trust created by 
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J. N. Kaushal with Harbhagwan Singh 
and Ashok Ehan, for Appellants; K. C. 
Puri with S. K. Goyal and H. C. Garg, 
for Respondent No. 1; Suraj Parkash,'for 
Respondent No. 2; Harbans Lai, for Res- 
pondent No. 4. 

JUDGIVIENT: — Bishan Dass Chela 

Kaul Dass and Brahm Parkash Chela 


Tara Dass brought a suit tmder Sec. 92 
of the Code of Civil Procedure against 
Mahant Tara Dass and others for declara- 
tion that the alienation made by Tara 
Dass, defendant No, 1, by way of gift in 
favour of Arjan Muni, defendant No. 2, 
of the whole land in village Sibian 
through Mutation No. 3987 dated 22-5- 
1954 was illegal being beyond his powers 
and was against the purpose of the religi- 
ous trust of which Tara Dass defendant 
was the trustee and was, therefore, void 
The plaintiSs also prayed for declaration 
that the alienation of 96 bighas & 9 biswas 
of land described in the heading of 
the plaint made by defendant No. 2, 
Arjan Muni, in favour of Gurbux Singh 
and others by a registered sale deed dated 
22-5-1958 for Rs, 20,000/- was beyond the 
powers of defendant No. 2 and was with- 
out legal necessity and consideration and 
was, therefore, void 

The plaintiffs also prayed for the re- 
moval of Shri Tara Dass, defendant No. 1, 
from the Mahantship of the Dera Udasian 
Sibian on the ground that the alienations 
in dispute were acts of mismanagement. 
The plaintiffs further prayed for posses- 
sion of the property including the land 
sold to Gurbux Singh and others. This 
suit had been filed after obtaining the 
consent in writing of the Advocate Gene- 
ral. On 7-8-1962, the suit was decreed by 
the trial Court in terms of the prayers 
made in the plaint except that the decree 
for possession was not granted. The 
defendants filed an appeal which was 
heard by Shri Surinder Singh, Additional 
District Judge, Bhatinda and was dismiss- 
ed by his order dated 25-10-1963. This 
regular second appeal is directed against 
the decree passed by the learned Addi- 
tional District Judge, Bhatinda. 

2. The facts are that there is a Dera 
of Udasi Sadhus in village Sibian which 
was founded by Bawa Amar Dass, grand 
Guru of Bawa Hira Dass for a religious 
public purpose. Initially only 12 Gham- 
aons of land belonged to the Dera but later 
on Mahant Hira Dass acquired further 
land for the Dera and dedicated the entire 
property as a public trust property for reli- 
gious purposes. There was also some land 
acquired in village Kotra and by his will 
dated Har 18. 1988 Bk. =Ist July, 1931 
A.D. registered on the next day, he 
demised the property of the Dera situate 
at village. Kotra in favour of his first 
Chela Roop Ram giving him all the rights 
of a proprietor without any restriction as 
to alienation etc. There is no dispute 
about this land in this suit. The land 
situate in village Sibian was given to 
Mahant Tara Dass who was the second 
Chela of Mahant Hira Dass for the pur- 
poses of management and carrying out the 
objects of the Dera. By this will, Mahant 
Tara Dass was appointed Mahant of the 
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Dera after the testator on the basis of his 
ability and learning and because he was 
fully conversant with the customs and 
rituals of the Bhek (sect); he was directed 
to manage all the property for the benefit 
and improvement of the Dera and he was 
not entitled to sell the Dera property for 
personal use. 

The property could be alienated only 
for the benefit of the _Dera and any sale 
in contravention of this direction '^as to 
be void. In case Tara Dass became a per- 
son of bad character, the respectables of 
the Panchayat were given the right to 
remove him from Mahantship and to ap- 
point Kaul Dass in his place. After the 
death of Hira Dass, Tara Dass came into 
possession of the property and through 
Mutation No. 3987 dated 22-5-1964 he 
gifted the whole of the land of the Dera 
Sibian measuring 244 bighas & 10 biswas 
to ids Chela Arjan Muni, defendant 
No. 2, wliich was contrary to the direc- 
tions given in the will of Hira Dass. Arjan 
Muni in turn sold 96 bighas and 6 biswas 
of land out of the above land to Gurbux 
Singh and Jang Singh, sons of Hardit 
Singh (one half) and Gurbachan Singh 
and Gurbux Singh, sons of Bhag Singh 
(the other half) for Rs. 20,000/- by means 
of a registered sale deed dated 22-5-1958. 
This sale by Arjan Muni, according to 
the plaintiffs, was void and did not ^ect 
the rights of the Dera. 

3. The defendants resisted the svut 
and stated that no will had been execut- 
ed by Mahant Hira Dass nor did Bawa 
Amar Dass found any Dera for religious 
or other purposes nor did_ Hira Dass create 
any religious trust by virtue of his will: 
Tara Dass had got the land from Hira 
Dass as a Chela and he had the right to 
make a gift thereof to Arjan Muni who 
in turn was within his rights to sell it to 
Gurbux Singh and others and, as such, 
the sale in favom: of Gurbux Singh and 
others was valid. 

4. On the pleadings of the parties, fol- 
lowing issues were framed by the learn- 
ed trial Court: — 

(1) Whether Bishan Dass is the Chela 
of Kaul Dass and Brahm Parkash Chela 
of Tara Dass? O.P. 

(2) Whether Dera Udasian In village 
Sibian was founded by Bawa Amar Dass, 
grand Guru of Hira Dass, for a religious 
purpose? O.P. 

(3) Whether initially only 12 Ghamaons 
of land was the property of the said 

''x Dera? O.P. 

(4) Whether Mahant Hira Dass, guru of 
defendant No. 1,, acquired land in village 
Sibian, Kotra and in tehsil Qasur for the 
purpose of Dera as religious trust pro- 
perty? O.P. 

(5) Whether property at wUage Bam- 
biha was allotted in lieu of property left 
in tehsil Qasur? O.P. 


(6) Whether Bawa Hira Dass created a 
religious trust in respect of his entire pro- 
perty? O.P. 

(7) Whether Hira Dass on 18-3-1988 
Bk. made a will of his property except 
the property in village Kotra in favour of 
defendant Ho. 1 with a condition that the 
property would remain as a trust pro- 
perty and that Tara Dass would have no 
power to alienate the same? O.P. 

(8) Whether Tara Dass was appointed 
trustee of the said property? O.P. 

(9) Whether Tara Dass was the owner 
of land measuring 244 bighas and 10 biswas 
situated in the area of village Sibian 
and as such the gift of the same made 
by him in favour of Arjan Mmii defen- 
dant was valid? O.D. 

(10) Whether the alienation of land 
measuring 96 bighas and 6 biswas out of 
the said land made by Arjan Muni in 
favour of defendant No. 3 was void and 
as such is liable to be set aside? O.D. 

(11) Whether Mahant Tara Dass was 
guilty of nusmanagement and liable to 
be removed from the Mahantship of the 
said Dera? O.P. 

(12) Whether the plaintiffs are entitled 
to get possession of the said land alienated 
in favour of defendant No. 3? O.P, 

(13) Whether the plaintiffs are grand 
chelas of Mahant Hira Dass and members 
of the Bhek and as such are entitled to 
sue in a representative capacity? O.P. 

(14) Whether the suit is within time? 
O.P. 

(15) Whether the suit is properly valu- 
ed for the purpose of court-fee? O. P. 

(16) Whether the plaintiffs should have 
mentioned m their plaint the property of 
the said Dera from which Mahant Tara 
Dass is sought to be removed as a 
Mahant? If so, what is its effect? O.D. 

(16-A) Whether the suit under Sec. 92 
of the Code of Civil Procedure is not 
maintainable against the alienees of the 
suit property? O.D. No. 3. 

(17) Relief. 

The learned trial Court decided all the 
issues except Nos. 5, 12 and 16-A in 
favour of the plaintiffs and as a conse- 
quence thereof, decreed the suit as pray- 
ed for except as regards the restoration 
of the possession of the suit land. 

5. In appeal, before the learned Addi- 
tional District Judge, the foUowing three 
points were argued by the learned coun- 
sel for the defendants-appellants; — 

(1) The copy of the will (P. 2) is not 
admissible in evidence without proper 
proof of tire execution of the original 
will; 

(2) E^en if the execution of the tvill 
(P. 2) is proved, there is no public trust 
created by the said deed; and 

(3) Tara Dass was fully competent to 
gift the property in dispute to Arjan 
Muni and hence the sale by the latter was 
valid. 
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The learned lower appellate Court after 
an exhaustive study of the case law held 
that the copy of the will Exhibit B. 2 
b pi'nFf a copy obtained from the office of 
the Sub-Re^trar was admissible in evi- 
dence without proving the execution of 
its original; that the trust in question was 
a public, religious and a charitable trust 
and not a private one and Mahant Tara 
Bass was not competent to gift the land 
of the Dera in favour of Arjan Muni. As 
a necessary corollary the sale of the land 
made by Arjan Muni in favour of Gurbnx ■ 
Singh and others was held to be void and 
inefective. 

6. In appeal before me, Shri Jagan 
Nath Kaushal, the learned counsel for 
the appellants, has argued the same three 
points. For point No. (1), the learned 
counsel has relied upon Sections 63, 85, 

67, 68 and 72 of the Evidence Act and has 
emphasised that the secondary evidence 
can be given of the existence, condition or 
contents of a document in the cases men- 
tioned in Section 65 of the Evidence Act 
and that the proof of the execution of the 
original document is not dispensed with. 
The counsel submits that the secondary 
evidence cannot be placed on a higher 
footing than primary evidence in which 
case the original document, if produced, 
has to be proved by evidence by callir:g 
the scribe, the executant or the attesting 
witnesses thereof or by any other mode 
prescribed by the law. According to the 
learned counsel it is only under Sec- 
tion 90 of the Evidence Act that the proof 
of the execution of the original document ' 
purporting or proved to be 30 years old 
which is produced from any custody 
which the Court in the particular case 
considers proper, the due execution of 
the dociunent is presumed and in no other 
case. The learned counsel has cited judg- 
ments of various High Courts which I 
proceed to notice. 

7. The first judgment cited by tlie 
learned counsel is that of Shadi Lai, C. J. 
and Fforde, J. in Chuha Mai v. Rahim 
Bakhsh, AIR 1924 Lah. 303, in which it 
was observed as imder; — 

"There is, however, no evidence tu 
prove the execution of the original sale 
deed of which P. 5 is a copy. It is tuged 
that the plaintiff could not prove the exe- 
cution of a document which was not pro- 
duced before the Court, but we do not 
think that the difficulty, if any, should 
relieve the party from the duty whicli 
the law casts upon him. The scribe, to 
whose evidence our attention has been in- 
vited, only states that the original deed 
might have been executed by Matu, but 
that ambiguous statement cannot be treat- 
ed as proof of the execution of the docu- 
ment.” 

The sale-deed in this case does not appear 
to have been a registered document. 
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8. Reference is then made to the 
judgment of Dalai, J., in Sheikh Karim- 
ullah V. Gudar Koeri, AIR 1925 All. 56, 
in which the learned Judge held that: — 

"a certified copy is sufficient secondary 
evidence under Section 63 of the exist- 
ence, conditions and contents of the deed 
but not of its execution, which must be 
proved as required imder Section 68.” 
The document in this case also appears 
to have been not registered. 

9. The next case relied upon by the 
learned counsel is the judgment of 
Chaturvedi, J., in Brajraj Singh y, 
Yogendrapal Singh, AIR 1952 Madh. Bha. 
146, in which it was held that: — 

"a copy of a will is not a sufficient evi- 
dence of the fact of adoption recited in 
the will. It is necessary for a party to 
prove the execution of the original A 
certified copy is sufficient secondary evi- 
dence under Section 63 of the existence, 
conditions and contents of the deed but 
not of its execution which must be prov- 
ed as required imder Section 68 of the 
Evidence Act and that the evidence of the 
scribe or of an attesting witness was 
necessary for proving the will and this 
evidence has been lacking in this case.” 

10. In Gulab Chand v. Sheo Karan 
Lall Seth, AIR 1964 Pat. 45, a Division 
Bench of the Patna High Court held that 
the secondary evidence should be given 
to prove the existence, condition or con- 
tents of a document and nothing more 
beyond that. If a document is alleged to 
have been signed by any person, the 
signature must be proved to be in the 
handwriting of that person. 

11. These cases do not relate to copies 
of registered documents obtained from 
the office of the Sub-Registrar or Regis- 
trar under the Indian Registration Act 
and, therefore, are not of any help to the 
learned counsel for the appellants. Ee 
has, however, cited some judgments relat- 
ing to registered documents, first of which 
is the judgment of Jai Lai, J., in Kartar 
Singh V. Didar Singh, AIR 1934 Lah. 282. 
in which the learned Judge observed as 
under: — 

"The proviso (to Section 68 of the 
Indian Evidenec Act) recently added 
makes it unnecessary to call an attesting 
witness in the case of such a document, 
except a will, if the document is register- 
ed unless its execution is ei^ressly demed 
by the pei.son by whom if purports to 
have been executed. From this the coun- 
sel asks me to infer that according to law 
as it now exists it is not necessary to 
Prove by any evidence the execution of a 
registered document. I cannot accede to 
this suggestion. Section 68 merely pro- 
vides a special rule relating to the proof 
of documents required to be attested. 
This proviso, therefore, is merely an ex- 
ception to that specif rule. It is not 
intended to override the general provi- 
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sions of the law as to the proof of docu- 
ments relied upon by the parties.” 

Ibis case related to the original sale-deed 
and does not take into consideration the 
provisions of Section 60(2) of the Indian 
Registration Act and is, therefore, of xio 
help. 

12. The next case relied upon by the 
learned counsel is a Division Bench 
judgment of Madras High Court fSubba 
Rao and Panchapakesa Ayyar JJ.) m 
Gadey Venkata Ratnam v. Gadey Sita- 
ramayya, AIR 1950 Mad. 634 and he has 
drawn my attention to para 6 of the^ judg- 
ment in which it was held that in view of 
the decision of the Privy Council in 
Basant Singh v. Brijraj Saran Singh, AIR 
1935 P.C. 132, "the view express^ by tliis 
Court in Subrahmanya Somayajulu v. Y. 
Seethayya, AIR 1923 Mad. 1 (FB), that 
the presumption under Section 90. Evi- 
dence Act, with regard to documents 30 
years old arises in the case_ of copies as 
well as originals, and that if a copy is 
proved to be a true copy a presumption 
may be made of the genuineness of the 
original it.self, is no longer good ''aw, 
though Mr. Somasimdaram argues lliat 
it is good law. It follows that the defen- 
dant must prove the execution of the 
original will by Venkataratnam in some 
way known to law, at least by approved 
circumstantial evidence”. The learned 
counsel in that case had contended that 
the lower Court had erred in presuming 
the execution of the original will by 
Venkataratnam in a sound and disposing 
state of mind from the production of a 
copy Exhibit D. 8 more than 30 years old. 

13. The next case relied upon by the 
learned counsel is Ketharaju Rajeshwail 
V. Kanthamraju Varalakshmamma, AIR 
1964 Andh. Pra. 284, the head-note of 
which is as under: — 

"Mere production of a certified copy of 
a document more than thirty years old 
is not sufficient to raise a presumption 
tmder Section 90 of the Evidence Act re- 
garding its genuineness or execution 
although the certified copy may be used 
to prove the contents of the document. 

Where the document is registered then 
although its mere registration may not 
by itself constitute sufficient proof of the 
execution of the document, in view of 
Sections 57 and 60 of the Registration Act 
the certified copy and the certificate hsu- 
ed by the Regi^rar, would constitute 
sufficient evidence to prove the concents 
of the document 'and be also to some ex- 
tent an evidence of the execution of the 
document’. It may be that proof of ad- 
mission of execution before the Registrar 
may not satisfy completely the require- 
ments of Section 67 of the Evidence 'ict 
which requires that the signature of the 
executant must be proved to be in his 
handwriting. 'But it cannot be argued 
that admission of signature before the 
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Registrar cannot in any case form an evi- 
dence of the execution of the document’. 
If apart .from the admission incorporated 
in the certificate of the Re^strar under 
Section 50(2) of the Registration ^ct, 
there is other evidence to corroborate the 
admission, the execution of the document 
can be considered as proved.” 

The sentences underlined (here m 
’ ’) by me clearly show that 
the certificate issued by the 

Registrar is to some extent an evidence 
of the execution of the document and that 
the admission of signature before tlie 
Registrar bv the executant can form an 
evidence of the execution of the docu- 
ment. This judgment, therefore, does not 
help the learned counsel for toe appel- 
lants. 

14. The judgment of G. C. Das, J., in 
Subudhi Padhan v, Raghu Bhuvan, AIR 
1962 Orissa 40, has then been referred to 
by the learned counsel in which Ihe 
learned Judge observed as imder in 
para 8 of the report: — 

"By reason of the admission made by 
the first defendant of the genuineness of 
the certified copy within the meaning of 
Section 65(b) of the Evidence Act, tlie 
certified copy became admissible in evi- 
dence tmder Section 65, By reason of Sec- 
tion 57(5) of the Reg^tration Act, the 
said copy becomes admissible for the pur- 
pose of proving the contents of the ongi- 
nal document itself. The certified copy is 
also admissible under Sec. 65 (e) of the 
, Evidence Act. Secondary evidence may be 
given if the original is a public document 
within the meaning of Section 74. The 
definition of a public . document under 
Section 74 takes in public records kept in 
any State of private documents. The 
Registrar’s office certainly keeps a public 
record of all sale-deeds registered in that 
office. Section 76 enables an officer hav- 
ing the custody of a pubhc document io 
give a certified copy. The certified copy is 
therefore admissible under Section 65(e) 
and (f) of the Evidence Act. The certified 
copy is therefore secondary evidence of 
the public lecord of the mortgage deed 
kept in the Registrar’s office. 

Again by, invoking Section 57(5) the 
said copy becomes admissible for the pur- 
pose of proving the contents of the origi- 
nal document. The certified copy of ^e 
suit mortgage deed is admissible in evi- 
dence. But this will not dispense with tiie 
proof of the execution of the same. 
Assuming this decision to be correct, 
which I have no doubt that it is so, the 
certified copy of the mortgage-bond dated 
March 26, 3907 may be admissible in evi- 
dence as secondary evidence but that 
does not di.'-'pense with the proof of actual 
execution.” 

Reliance in that case was placed on a 
judgment of the Andhra Pradesh High 
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Court in the case of Padmanabhach.ui 
Annam raju Sitapathirao, (1954) 2 Mad. 
L. J. (Andhra) 75. 

15. The learned counsel _ has ihen 
brought to my notice a Division Bench 
judgment of the Bombay High Court 
(Gajendragadkar and Shah, JJ.) in KasM- 
bai Martand v. Vinayak Ganesh, AIR 1958 
Bom. 65, in which it was held that a copy 
of a document of mortgage which has 
been admitted under Section _ 65 of the 
Evidence Act as secondary evidence and 
is produced from proper custody and is 
over thirty years old, the signatures 
authenticating the copy may be presumed 
to be geniiine tmder Section 90. Even so, 

. under Section 90, when a cony is produc- 
ed, the presumption cannot be made that 
the signature, handwriting, execution or 
attestation of the original do client were 
in order. This part of the decision of the 
learned Judges does not concern us but 
their Lordships in para 7 of the report 
held as imden — 

"In the case of a certified copy of a 
registered document, however, the party 
would be justified in contending that 
tmder the provisions of Section 60, sub- 
section (2), Registration Act, it would be 
competent to the Court to hold that the 
execution of the document had been ad- 
mitted by the executant before the Sub- 
Registrar. That is the endorsement, which 
the certified copy produced bears and the 
said endorsement must be given its due 
legal effect having regard to the provi- 
sions of S. 60, sub-section (2).” 

This observation of the learned Judges 
goes against the contention of the learned 
cormsel for the appellants and helps the 
other side. 

16. The last authority relied upon by 
the learned counsel is Naresh Chandra 
Bose V. State of West Bengal, AIR 1955 
Cal. 398, in which it was held that by 
simply producing the registers of the 
Registration Office without calling for the 
original documents from the custody of 
the persons in whose favour they are 
executed, the documents cannot be admit- 
ted in evidence and that the signatures of 
the executant of the document must be 
proved. Mere production of a docume.it 
is not by itself sufficient proof of its exe- 
cution and unless there is formal proof of 
its execution, its admission in evidence 
is improper and illegal. 

17. It will be observed that in some of 
the judgments cited by the learned coun- 
sel for the appellants, it has been held 
that the certificate of the Registrar, on 
a registered deed is some proof of execu- 
tion of the document and it caimot be said 
that by the certificate of the Registrar, 
the document cannot be said to have been 
proved at all. There are tivo Division 
Bench judgments of this Court which are 
directly against the contention of the 


learned counsel for the appellants. The 
first is the judgment of Bishan Nania 
and Chopra, JJ. in Mehtab Singh v. 
Amrik Singh, ILR (1957) Punj. 418= 
(AIR 1957 Punj. 146), and the relevant 
observations which are at pages 422-423 
(of ILR Punj) = (at p. 148 of AIR) are 
as under; — 

"I shall first deal with the point relating 
to the execution of the will of 1901. The 
original will has not been produced. The 
lower appellate Court has held that it 
was in possession of Mst. Bhagwani and is 
being withheld by the plaintiff, and that 
in any case it is lost and, therefore, 
secondary evidence is admissible. The 
learned counsel for the appellant has not 
contested the correctness of this finding. 
The defendants have produced a certified 
copy of the will which was obtained from 
the Registration Office. This will is more 
than 30 years old but production nf a 
copy cannot be considered to be sufficient 
to justify the presumption of due execu- 
tion of the original will under the provi- 
sions of Section 90, Indian Evidence Act 
(AIR 1935 PC 132). It is, therefore, neces- 
sary to see in the present case if there « 
any evidence on the record to justify the 
lower Courts’ finding that the execution 
of the original will has been proved. The 
copy produced is a certified copy of the 
original will. It has been product by the 
registration clerk from his office. It 
bears the endorsement of the Sub-Regis- 
trar which records that Jawahar Singh, 
whom he personally knew, admitted be- 
fore him that he had written and com- 
pleted the will and that the thumb mark- 
ed it in his presence. This endorsement 
under Section 60 of the Registration Act 
is admissible for the purposes of proving 
that the executant admitted the execution 
of the will that was produced before him 
The will was made about 50 years ago 
and I would consider this endorsement as 
sufficinent evidence in support of the 
finding that Jawahar Singh in fact exe- 
cuted it. In this case, however, there is 
the statement of Bishan Das, Sub-Regis- 
trar who has deposed in Court that he 
had made the endorsement on the will, 
and that he knew Jawahar Singh previ- 
ously who had admitted its execution be- 
fore him. He has also stated on oath that. 
Jawahar Singh was in a disposing mind 
and the will had been read out to him. 
This evidence to my mind conclusively 
proves execution of the will and dispos- 
ing mind of the testator. The lower Courts 
have also come to the same conclusion. 
The will is a natural one and is attested 
by two witnesses. There is nothing suspi- 
cious about it. It has been acted upon and 
the widows took possession of the pro- 
perty in accordance with the directions 
given in the will It was only in 1937 that 
Mst. Bhagwan Kaur decided to ignore it. 

I am, therefore, dear in my mind that 
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Jawahai* Singh did in fact execute the 
will and got it registered in 1901.” 

It is true that in this case Bishan Das, 
Sub-Registrar had been produced as a 
witness and he deposed that the certificate 
made by him was correct. 

18. The second judgment is by Daya 
Krishan Mahaian and Prem Chand Pandit, 
JJ., in Arya Pritinidhi Sabha, Punjab v. 
Dev Raj, ILR (1962) 2 P.unj. 915 = (AIR 
1963 Punj. 20,8), in which after consider- 
ing the case-law on the subject, the learn- 
ed Judges held; — 

"So far as the execution of the original 
will is concerned, it is proved by the 
endorsement of the Registrar. That 
endorsement leaves no manner of doubt 
that the will was executed by Girdhari 
Lai to whom it was read over and who 
admitted its contents to be correct. There- 
fore, a certified copy of that will would 
be admissible in evidence in view of the 
fact that the original is not forthcoming 
and is being withheld by the respon- 
dents”. 

19. The learned counsel for the res- 
pondents has also relied upon the follow- 
ing observations of the Privy Cotmcil in 
M. Ihtishan Ali v. Jamna Prasad, AIR 
1922 PC 56 at page 58: — 

"It is, no doubt, not very likely that 
such a deed would be lost, but in ordi- 
nary cases, if the witness in whose cus- 
tody the deed should be, deposed to its 
loss, unless there is some motive suggest- 
ed for his being untruthful, his evidence 
would be accepted as sufficient to let in 
secondary evidence of the deed, ^d if in 
addition he was not cross-examined, this 
result would follow all the more. There 
is no doubt that the deed was execiited, 
for it was registered, and registered in a 
regular way. and it is the duty of the 
registrar, before registering, to examine 
the grantor, or some one who, he is satis- 
fied, is the proper representative of the 
grantor, before he allows the deed to be 
registered .” 

From this observation of their Lord- 
ships of the Privy Council, the learned 
counsel submits that in the instant case, 
the will was duly registered by the Regis- 
trar and it should be held that it was 
duly registered by that officer after satis- 
fying himself that the person presenting 
and admitting its execution was the per- 
son who had executed it. 

20. The next case relied upon by the 
learned counsel for the respondents is the 
Division Bench judgment ;of Lahore High 
Court (Fforde and Bhide, JJ.) in Piara v. 
■■ Fattu, AIR 1929 Lah 711, the head-note 
of which states; — 

"The'-registration. of- a document is a 
solemn act to -be fiDefformed in the pre- 
sence of a competent official appointed to 
act as Registrar, whose duty it is to attend 
to the parties during the registration and 
see that the proper persons are present. 
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are competent to act, and are identified to 
his satisfaction; and all things done be- 
fore him in his official capacity and veri- 
fied by his signature will be presumed to 
be done duly and in order. Therefore the 
certificate endorsed on the sale deed by 
the Registering officer under Section 60 
is a relevant piece of evidence for proving 
its execution.” 

In view of this decision, the learned coun- 
sel submits that the certificate by the 
Registering Officer is a relevant piece of 
evidence for proving the execution of the 
will in the instant case. 

21. Lokur, J. in Pandappa Mahaling- 
appa V. Shivalingappa Murteppa, AIR 
1946 Bom. 193, held: — 

"It is true that when a certified copy 
is allowed to be produced imder Sec- 
tion 65, no presumption can be drawn 
under Section 90 as to the genuineness or 
execution of the original and the Court 
should not admit a document merely on 
the ground that it is a certified copy of a 
document more than thirty years old 
and should call for proof of the execution 
of the document. But when the document 
is registered, such proof is to be foimd in 
the certified copy itself. The deed being 
registered, the certified copy bears the 
necessary endorsements of the Sub-Regis- 
trar before whom the executant acknow- 
ledged the execution and was duly identi- 
fied. Sections 58, 59 and 60, Registration 
Act, provide that the facts mentioned in 
the endorsements may be proved by those 
endorsements, provided the provisions of 
Section 60 have been complied with. 

Hence, where a registered mortgage- 
deed more than thirty years old is lost, 
the certified copy produced xmder Sec- 
tion 65 is admissible in evidence.” 

22. A Division Bench of the Mysore 
High Court (Balakrishnaiya and Mal- 
lappa, JJ.) in Hutchegowda v. Chennige- 
gowda, AIR 1953 Mys. 49, held after cfis- 
cussing the case-law that evidence that 
a document was duly registered is some 
evidence oJt its execution by the . person 
by whom it purports to have been execut- 
ed and that the lower appellate Court 
Was right in regarding the copies of the 
two registered documents as some evi- 
dence of the genuineness of their origi- 
nals. 

23. The last judgment to be noticed is 
by Govinda Menon, J., in Karuppanna 
Gounder v. Kolandaswami Gotmder, AIR 
1954 Mad. 486, the head-note of which is 
in these words:— 

"When once the case for the introduc- 
Kon of secondary evidence is made out, 
certified copy got from the Registrar's 
office can be admitted under Section 57, 
sub-section (5) of the Registration Act, 
without other proof than the Registrar’s 
certificate of the correctness of the copy 
and shall be taken as a true copy. As the 
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certified copy obtained from a Registrar’s 
office is admissible under Section 57 (5), 
Registration, Act, for the purpose _ of 
proving the contents of the original 
documents, the mere production of such 
copy, without any further oral evidence 
to support it, would be enough to show 
what the original document contained.” 

24. The judgments relied upon by the 
learned counsel for the respondents cer- 
tainly support his contention that there 
was no necessity to produce any evidence 
to prove the execution of the will by 
Mahant Hira Dass and that the certificate 
of the Registering Officer on the will was 
sufficient proof of the execution of the 
will and its contents. The learned counsel 
for the respondents has then submitted 
that Bihan Dass, appellant, appeared as 
P.W. 6 and stated in his examination-in- 
chief that Mahant Hira Dass executed a 
will in favour of Tara Dass and through 
that wni, Tara Dass had been made the 
Manager of the property. The witness 
stated that he was living in those days in 
the Dera. In cross-examination, he stated 
that Hira Dass had acquired all the pro- 
perty for the purposes of the Dera and 
the portion of the will (P. 2) marked ‘A’ 
to 'A’ had been correctly recorded. This 
evidence of P.W, 6 proves the execution 
of the will, copy of which is Exhibit P. 2. 
Tara Dass, defendant, came in the wit- 
ness-box as D. W. 8 and stated that he 
had got the land from his Guru, Hira 
Dass and that he did not know whether 
Hira Dass had executed any will in his 
favour. He then denied that Hira Dass 
had executed any will in his favour and 
stated that Hira Dass had given him this 
property in the capacity of a Chela. He 
had mortgaged a part of it because he 
needed money for the purposes of the 
Dera. 

Apart from the evidence of Bishan 
Dass, there is circumstantial evidence to 
show that the will, copy of which is Exhi- 
bit P. 2, had been executed by Mahant 
Hira Dass. It had been held in AIR 1950 
Mad. 634, that the execution of the origi- 
nal will can also be proved by approved 
circumstantial evidence. The strong cir- 
cumstances leading to the conclusion in 
favour of the execution of the will are 
first that Roop Ram took possession of 
the land in village Kotra as a full owner 
without any restriction on his right to 
alienate which was only in accordance 
with the will. The second circumstance is 
that Tara Dass mortgaged a part of the 
land for the purposes of the Dera and the 
third circumstance is that his assertion 
that Hira Dass had given him land as a 
Chela is not proved by any evidence of 
mutation etc. If Hira Dass had given him 
the land as a Chela in his life-time. Tara 
Dass would certainly have completed his 
title by some deed or mutation recorded 


in the revenue records. No such evidence 
has been produced. 

25. For the reasons given above, I 
hold that the copy of the will (Exhibit 
P. 2) has been properly admitted into 
evidence. 

26. On the second point, the contents 
of the wlU make it abimdantly clear that 
Hira Dass had created a public trust for 
religious purposes with regard to the 
property in dispute. The Dera had been 
founded by Bawa Amar Dass, and Tara 
Dass had been made .the Manager of the 
Dera along with its properties for carry- 
mg out the objects of the Dera and effect- 
ing improvements therein. He had been 
selected because of his ability and learn- 
ing and in addition because he was prac-i 
tising as a Hakim. The land which had 
been given to Roop Bam in village Kotra 
had been given in full ownership whereas 
the land in village Sibian was only put 
imder management of Mahant Tara Dass 
and the Panchayat was given the right to 
remove him and appoint Kaul Dass in 
case he became a bad character. He could 
not alienate the property of the Dera 
except for the purposes of the Dera itself. 
It is thus clear that a public trust for 
religious purposes had been created by 
this will by Mahant Hira Dass. The 
second point is also decided against the 
defendants-appellants, 

27. In view of the contents of the will,! 
the third point has also to be decided 
against the defendants-appellants. Accord- 
ing to the will, Tara Dass was not com- 
petent to alienate the property of the 
trust except for the purposes of the trust 
and he could certaiiily not make a gift 
thereof in favour of his Chela Arjan 
Muni. 

28. For the reasons given above, this 
appeal fails and is dismissed with costs. 

Appeal dismissed. 
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FULL BENCH 

D. K.' MAHAJAN, SHAMSHER 
BAHADUR & R. S. NARULA, JJ. 

_ Ad Lai Shiv Lai and another. Peti- 
tioners V. State of Punjab and others. 
Respondents. 

Civil Writ No. 516 of 1965, D/- 27-2- 

1969. 

(A) Panchayats — Punjab Panchayat 
Samitis and Zilla Parishads Act (3 of 
1961), S. 5(2) (cc) — Co-option under — 
Not automatic — It has to he done in 
meeting convened imder R. 3(1) read 
with R. 4-A of Panchayat Samitis (Co- 
option of Members) Rules, 1961: AIR 
1966 Punj 274, Approved — (Point conced- 
ed.) (Para 3) 
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(B) Panchayats — Punjab Panchayat 

Samitis and Zilla Parishads Act (3 of 
1961), S. 16 read with Rr. 3 and 4-A of 
Panchayat Samitis (Co-option of Mem- 
bers) Rules, 1961 — Convening meeting 
for purpose of co-option — Requirement 
of five days notice is mandatory — Lots 
drawn by Returning Officer in a meeting 
convened without giving five days notice 
— Deputy Commissioner after noticing 
defect reconvened a meeting but instead 
of drawing lots as required under R. 4-A 
approving lots already drawn by Return- 
ing Officer, with consent of candidates — 
Held, co-option in this manner was pa- 
tently illegal and had to be set aside — 
Jurisdiction could not be conferred by 
mere consent where it does not exist in 
law. (Paras 4 and 5) 

(C) Constitution of India, Art. 226 — 

Election case — Co-option of two mem- 
bers to Block Samiti found to be illegal — 
Petitioner praying that Court should also 
declare elections of Chairman and Vice- 
Chairman of Block Samiti as well as 
election of representatives of Samiti to 
Zilla Parishad as illegal — Petitioner was 
not contesting any of those elections — 
Held, no further relief as prayed for 
could be granted and that it would also 
be improper to interfere with those elec- 
tions after expiry of more than four 
years. (Para 6) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Punj. 274 (V 53)=. 

67 Pun. L. R. 1238, Charan Dass 
Dogra V. Punjab State 2, 3 

H. S. Wasu, (Sr.) with B. S. Wasu and 
L. S. Wasu, for Petitioner; B. S. Dhillon, 
for Advocate General (Punjab) with B. S. 
Shant (for Nos. 1 to 4), H. L. Sarin (Sr.) 
•with A. L. Bahl, H. S. Awasthy and B. S. 
Malik (for Nos. 5, 10 & 11), for Respon- 
dents. 

ORDER OF REFERENCE 

R. S. NARULA & D. K. MAHAJAN, 
JJ.: — The co-option of respondents Nos. 9 
to 14 as members of the Panchayat Samiti 
Khuian Sarwar, has been questioned by 
the petitioners in this case. • Petitioner 
No. 1 claims to have been elected as a 
primary member of the said Panchayat 
Samiti. Petitioner No; 2 was a Harijan 
and had contested the election, but was 
bracketed with respondents Nos. 10 and 
11, each of which three candidates secur- 
ed two votes. None of them was elected 
in the straight contest on the 22nd of 
January, 1965. Just after the result of 
the election of the primary members was 
declared, the Returning Officer proceeded 
to decide as to which of the three Harijan 
members who had contested the election, 
but had not been elected, were entitled to 
be co-opted under Section 5(2) (cc) of 
the Punjab Panchayat Samitis and ZiUa 
Parishads Act (3 of 1961) (hereinafter 
caUed the Act). At the meeting of the 


V. State (FB) (Narula J.) A.I.E. 

Samiti convened under Section 16 of the 
Act for co-opting the other members on 
February 16, 1965, an objection was rais- 
ed to the manner in which new ballot 
papers had been prepared by the Presid- 
ing Officer, The objection was turned 
down by the ■written order of the Presid- 
ing Officer (Annexure 'A’). This related 
to the co-option of respondents Nos. 9 
and 12 to 14 only. 

2. Mr. Hamam Singh Wasu, the learn- 

ed counsel for the petitioners has con- 
■tended that the Returning Officer had no 
jurisdiction to draw the lots between the 
three Harijan members, that is, petitioner 
No. 2 and respondents Nos. 10 and 11, so 
as to decide as to which two out of them 
were entitled to be co-opted. He has also 
argued that according to the law laid 
down by a Di'vision Bench of this Court 
in Charan Dass Dogra v. Punjab State, 
(1965) 67 Pun. L. R. 1238= (AIR 1966 

Punj, 274), the co-option under clause (cc) 
of sub-section (2) of Section 5 of the Act 
is not automatic in any circumstances and 
has to be done in a meeting convened 
under Rule 3(1) read ■with Rule 4-A of 
the Panchayat Samitis (Co-option of 
Members) Rules, 1961. The learned Advo- 
cate General contests this proposition and 
has submitted that the earlier Di^vision 
Bench judgment of this Court needs re- 
consideration. We are bound by the DM- 
sion Bench judgment and since its cor- 
rectness is doubted, it would be appro- 
priate that the whole case is heard by a 
larger Bench. It is, therefore, directed 
that the papers of this case may be placed 
before my Lord, the Chief Justice for 
constituting a Full Bench to hear this 
petition, and to decide the matter. At 
the request of the learned counsel for 
the petitioners, it is directed that the case 
may be fixed before the Full Bench as 
early as possible. 

JUDGMENT OF THE FULL BENCH. 

3. _ R. S. NARULA, J.: — The facts 
leading to the filing of this writ petition 
have been narrated in requisite detail in 
the order of reference made by the Dm- 
sion Bench on February 14, 1967, which 
may be read as a part of 
this judgment. This reference was 
necessitated by vehement arguments 
addressed before the Di^vision Bench by 
Mr. J. N. Kaushal, the then Advocate- 
General for the State of Punjab, asking 
the Bench to reconsider the decision of an 
earlier Di^vision Bench of this Court (Dua, 
J. and myselfV in (1965) 67 Pun. L. R. 
1238= (AIR 1966 Punj. 274). At the hear- 
ing of the writ petition before us today 
Mr. B. S. Dhillon, the learned Additional 
Advocate-General for the State of Pun- 
jab, as well as Mr. Harbans Lai Sarin, 
learned counsel for respondents Nos. 5, 
10 and 11, have unequivocally stated that 
they cannot find any fault ■with the ear- 
lier Di^vision Bench judgment of this 
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Court in the case of Charan Dass Dogra, 
(1965) 67 Pun. L. B. 1238 = (AIR 1966 

Punj. 274) (supra) and conceded that the 
said case was correctly decided. We ac- 
cordingly hold that Charan Dass -Dogra’s 
case, (1965) 67 Pun. L. R. 1238= (AIR 1966 
Punj. 274) lays down correct law. 

4. This petition under Artides 226 and 
227 of the Constitution relates to the co- 
option of Harijan members to the Block 
Samiti in question. Sub-section (2) of Sec- 
tion 5 of the Punjab Panchayat Samitis 
and Zilla Parishads Act (3 of 1961) (here- 
inafter called the Act) provides that 
where a Panchayat Samiti is to be con- 
stituted for a block, it shall consist of 
primary members to be elected in the 
manner prescribed by the provisions con- 
tained in clause (a) of sub-section (2) of 
Section 5. Clause (a) states that sixteen 
members have to be elected by the Pan- 
ches and Sarpanches, two members have 
to be elected as representatives of the 
Co-operative Societies, and one member 
has to lie elected as representing the 
Market Committees in the block. Cl. (b) 
of sub-section (2) deals with Associate 
Members with whom we are not concern- 
ed in this case. Sub-clause (ii) of clause (c) 
states: — 

"Co-opted Members, to be co-opted in 
accordance with the provisions of Sec- 
iton 16, comprising— 


(ii) four persons belonging to Schedul- 
ed Castes and Scheduled Tribes, if no 
such person is selected under clause (a): 

Provided that if only one, two or three 
persons are elected under clause (a), then 
three, two or one such person respectively 
shall be co-opted.” 

By Section 2 of the Punjab Panchayat 
Samitis and Zila Parishads (Amendment) 
Act, 1964, the following was added as 
clause (cc): — 

"After the first general election of pri- 
mary members of Panchayat Samitis is 
held. Co-opted Members to be co-opted 
in the following manner, notwithstanding 
anything contained in clause (c) or Sec- 
tion 16, comprising — 

(i) 


(ii) four persons belonging to Schedul- 
ed Castes and Scheduled Tribes securing 
in the election under sub-clause (i) of 
clause (a) the highest number of votes 
amongst candidates of those Castes and 
Tribes, where no such person is elected 
under clause (a): 

Provided that if only one, two or three 
such persons are elected trader clause (a), 
then three, two or one such person, res- 
pectively, securing in the election under 
sub-clause (i) of clause (a) the highest 
number of votes amongst candidates of 
those Castes and Tribes, shall be co- 
opted: 
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Provided further that where no such 
person or less than four such persons con- 
tested the election, then four such per- 
sons or the requisite number of such per- 
sons, as the case may be, shall be co- 
opted in accordance with the provisions 
of Section 16,” 

Section 16 of the Act states: — 

"The Deputy Commissioner concerned, 
or any gazetted officer appointed by him 
ip this behalf, not below the rank of an 
Extra Assistant Commissioner, shall, as 
soon as possible after notification of elec- 
tion of Primary Members, call a meeting 
of such Members in the manner prescrib- 
ed for the purpose of co-opting Members 
required by clause (c) of sub-section (1) 
of Section 5 and clauses (c) and (cc) of 
sub-section (2) of that section. The afore- 
said officer shall preside at such meeting.” 
It is apparent from the provisions of Sec- 
tion 16: — 

(1) that proceedings for co-option under 
that section cannot be taken in hand 
before the notification of the election of 
Primary Members: 

(ii) that such co-option as is referred 
to in Section 16 has to be made only in 
a meeting of the Primary Members, and 

(iii) the meeting in which Members 
have to be co-opted has to be called in 
the maimer prescribed for the purpose of 
holding such a meeting, i.e., it has to be 
called by the Deputy Commissioner con- 
cerned or by any gazetted officer appoint- 
ed by him in that behalf and as provided 
in the rules framed trader the Act. 

Rule 3 of the Panchayat Samitis (Co- 
option of Members) Rules, 1961 is in the 
following terms: — 

"(1) After a notification of election of 
Primary Members of a Panchayat Samiti 
has been issued the Deputy Commissioner 
or any Gazetted Officer appointed by him 
in this behalf, not below the rank of 
Eictra Assistant Commissioner (herein- 
after referred to as 'Presiding Officeri), 
shall convene a meeting of these mem- 
bers at the office of the Panchayat Samiti 
or at such other place as he may deter- 
mine in this behalf for the purpose of co- 
opting members as required by clauses (c) 
and (cc) of sub-section (2) of Section 5. 
Such meeting shall be convened after 
giving five days clear notice to the Mem- 
bers. 

(2) The notice referred to in sub- 
rule (1) shall state — 

(i) the date, time and place of meeting; 

(ii) the number of women, elected as 
Primary Members, and the number, if 
any, of women to be co-opted; and 

(iii) the number of persons belonging 
to Scheduled Castes and Scheduled Tribes 
elected as Primary Members and the 
number, if any, of such persons to be co- 
opted.” 

The abovequoted rule adds to the three 
requirements of Section 16 already enu- 
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merated above a fourth one as a sub- 
requirement trader item (iii).- A valid 
meeting called by the competent autho- 
rity for purposes of co-option has to be 
convened only after giving five days 
clear notice to the Members, 

5. What happened in the instant case 
is not in dispute. The election of Primary 
Members was concluded on January 22, 
1965. Immediately after the result of the 
election of Primary Members was declar- 
ed, the Returning Officer there and. then 
took up the matter of co-option without 
having been delegated the authority of 
•file Deputy Conunissioner to convene a 
meeting for that purpose and without 
giving any five days notice of the meeting 
to the Members and without even holding 
a formal meeting for that purpose 
drew lots between petitioner No. 2 on 
the one hand and respondents Nos. 10 
and 11 on the other. All the said three 
parties to this case had contested the 
election for Primary membership, but 
had not been dedared successful and had 
polled an equal number of votes. This 
was clearly in violation of all the manda- 
tory requirements of Section 16 and R. 3. 
In the written statement of the Return- 
ing Officer (Shri Dhyan Singh respondent 
No. 2), it has been stated by him in this 
behalf as below: — 

"It is admitted that at the time of 
counting votes on January 22, 1965, it 
was found that three Depressed Class 
candidates received equal niunber of 
votes while only two were to be co-opted. 
However, the co-option was not reqxiired 
to be done by me. I did this because all 
the candidates had approached^ me to 
draw out two names by lots which 'was 
done publicly. Two out of these three 
candidates received the benefit and all 
the three signed on a paper that they 
agreed with the lots drawn. However, aU 
this was done on pressure from all sides 
which is regretted.” 

The legality and the manner in which 
the co-option was done in this case has, 
therefore, not been supported even by 
the Returning Officer. When this defect 
came to the notice of the Deputy Com- 
missioner, he called a meeting of the 
Primary Members for February 3, 1965, 
but instead of drawing lots as required 
by Rule 4-A which is in the following 
terms, the Presiding Officer of the meet- 
ing merely approved of the lots that had 
already been drawn by the Returning 
Officer on January 22, 1965: — 

"Notwithstanding anything contained 
in Rule 4, no quorum shall be necessary 
for the purpose of co-opting members 
unedr clause (cc) of sub-section (2) of 
of Section 5 from amongst women or per- 
sons belonging to Scheduled Castes and 
Scheduled Tribes, securing the highest 
number of votes, and their names shall 
be determined and declared by the Pre- 
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siding Officer in the presence of Mem- 
bers, if any, attending the meeting con- 
vened under Rule 3: 

Provided that if on accoimt of equality 
of votes secured by women candidates or 
those belonging to Scheduled Castes and 
Scheduled Tribes, as the case may be, it 
caimot be determined as to who amongst 
them is or are to be co-opted, the matter 
shall be decided by the Presiding Officer 
in the presence of Members, if any, by 
drawing lots and the candidate or candi- 
dates, whose name or names is or are 
drawn first shall be declared to have been 
duly co-opted.” 

Mr. Sarin contends that since respon- 
dent No. 2 drew the lots with the consent 
of petitioner No. 2^ he cannot impugn the 
action of the Returning Officer and of the 
Deputy Commissioner though, he con- 
cedes that, it is impossible to support the 
same in law. It is settled law that juris- 
diction carmot be conferred by mere con- 
sent where it does not exist in law. In 
these circumstances, the co-option of res- 
pondents Nos. 10 and 11 is patently ille- 
gal and has to be set aside. 

6, Learned coimsel for the petitioners 
next contended that as a necessary conse- 
quence of our decision on the first point, 
we should further hold that the elections 
of the Chairman and Vice-Chairman of 
the Block Samiti as well as the election 
of the representatives of the Samiti to 
the Zila Parishad were illegal as two per- 
sons not entitled to participate therein 
had voted in those elections. Petitioner 
No. 1 contends that he intended to stand 
for all those offices, but could not do so. 
Iffiere is no force in this contention. The 
fact remains that petitioner No. 1 never 
stood for the election to any of those 
offices. Even if he had been a candidate 
at one or more of those elections, he has 
to show in order to succeed that respon- 
dents Nos. 10 and 11 had voted against 
him in the relevant election and that if 
only one of them was there and petitioner 
No. 2 had been there in place of the 
other one of them, this would have made 
material difference in the result of the 
concerned election. No such allegation 
has been made in this petition. We are, 
therefore, unable to entertain the prayer 
for any further relief being granted in 
this case. Even otherwise, we are inclin- 
ed to think that in view of the discretion 
vested in us by Article 226 of the Consti- 
tution, it would be improper to interfere 
with those elections at this stage after 
the expiry of more than four years. The 
co-option of respondents Nos. 10 and 11 
being wholly illegal, we proceed to set 
it aside. 

7. For the reasons already recorded, 
this writ petition is allowed with costs to 
the extent that co-option of respondents 
Nos. 10 and 11 made by the Returning 



1970 Ram Kixmar v. State (Bhandari C. J.) [Prs. 17-21] Raj. 65 


secution to establish that a person who 
strikes another with a deadly weapon was 
incapable of knowing the nature of the act 
or of knowing that what he was -doing was 
either wrong or contrary to law.” 

But in that very case their Lordships have 
pointed out that it is for the prosecution to 
prove beyond reasonable doubt that the ac- 
cused had committed the offence with the 
requisite mens rea and that if upon the 
evidence adduced in the case whether by the 
rosecution or by the accused a reasonable 
oubt is created in the mind of the Court as 
regards one or more of the ingredients of 
the offence including mens rea of the ac- 
cused, he would be entitled to be acquitted. 

18. Learned Additional Government Ad- 
vocate has further rehed on the _ following 
observations in Director of Public Prosecu- 
tions V. Smith, 1961 AG 290 (331) : 

“Another criticism of the summing up and 
one which found favour in the Court of 
Criminal Appeal concerned the manner in 
which the trial Judge dealt with the pre- 
sumption that a man intends the natural and 

S robable consequences of his acts. I will cite 
le passage again: “the intention with which 
a man did something can usually be deter- 
mined by a jury only by inference from the 
surrounding circumstances including the pre- 
sumption of law that a man intends the 
natural and probable consequences of his 
acts.” It is said that the reference to t^ 
being a presumption of law without explam- 
ing mat it was rebuttable amounted to a mis- 
direction. Whether the presumption is one 
of law or of fact or, as has been said, of 
common sense, matters not for tbL purpose. 
The real question is whether the jury should 
have been told that it was rebutoble. In 
truth, however, as I see it, this is merely 
another way of applying the test of the rea- 
sonable man. Provided that the presumption 
is appHed, once the accused’s Imowledge of 
the circumstances and the nature of his acts 
has been ascertained, the only thing that 
could rebut the presumption would be proof 
of incapacity to form an intent, insanity or 
diminished responsibility. In the present case, 
therefore, there was no need to explain to 
the imv that the presumption was rebut- 
table.” 

19. This case has been the subject-matter 
of great controversy and so far as we are 
concerned, it may he stated that in this very 
passage it has been mentioned in unmistak- 
able terms that the presumption arising that 
a man intends the natural and probable con- 
sequences of his act is rebutt^le. In order 
to put the law beyond any controversy in 
En^and, the Parliament enacted section 8 
Criminal Justice Act, 1967 which runs as 
follows : 

“A Court or jmy, in determining whether 
a person has committed an offence, — 

(a) shall not be boimd in law to infer 
that he intended or foresaw a result 
of his actions by reason only of its being 
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a natural and probable consequence of those 
actions; but, 

(b) shall decide whether he did intend or 
foresee that result by reference to all the 
evidence, drawing such inferences from the 
evidence as appears proper in the circum- 
stances.” 

The effect of this new section Is that there 
is no room for doubt to interpret Smith’s case 
in the light that the presumption that a 
person intends the natural consequences of 
his act will be irrebuttable. Now, under the 
English Law, the subjective intent to cause 
grievous bodily harm must be proved thou^ 
it may be inferred taking into accoimt the 
totality of all the circumstances pert ainin g 
to the case. 

20. Under the Indian law, it has been 
enacted in Section 300 that “culpable homi- 
cide is murder, if the act by which the death 
is caused is done with the intention of 
causing bodily injury to any person and the 
bodily injury intended to be inflicted is suffi- 
cient in the ordinary course of nature to 
cause death.” In one way this provision 
makes the presumption that a person intends 
the natural and probable consequence of his 
act irrebuttable to the extent that if it is 

roved that the particular injury intended to 
e inflicted by the accused turned out objec- 
tively to be sufficient in the ordinary course 
of nature to cause death, the accused cannot 
plead that he had not the intention of caus- 
ing a bodily injury sufficient in the ordinary 
course of nature to cause death. The sub- 
jective test is confined to proving that the 
accused intended to cause such bodily injury 
as was likely to cause death and it is not 
necessary that it must further be proved by 
the prosecution that the accused intended to 
inflict bodily injury sufficient in the ordinary 
course of nature to cause death. It is suffi- 
cient if it is proved that the particular bodily 
im’ury was sufficient in the ordinary course 
of nature to cause death for holding the ac- 
cused guilty for the offence of murder. This 
law has been clarified in Vursa Singh v. State 
of Punjab, AIR 1958 SC 465, Ancffi v. State 
of Rajasthan, AIR 1966 SC 148, and Harjin- 
der Sin^ v. Delhi Administration, AIR 1968 
SG 867. Apart from this, there is no differ- 
ence between the Indian law and English 
law as clarified by the Criminal Justice Act, 
1967, on this point. 

21. It is, however, urged before us that 
at least in the case of gunfire it was for the 
accused to explain that he was acting with- 
out any intention to cause such bodily injury 
as was likely to cause death and that in the 
absence of any plea or explanation, the pre- 
sumption has remained uruebutted. It is 
further pointed out that in this case Ram 
Kumar appellant took up the defence that 
he acted under intoxication of liquor which 
w^ forcibly administered to him, and that 
diis defence has been rdected by the trial 
Court We accept that the trial Coiut was 
right in rejectinjg this plea. But we are of 
the view that if the circumstances of the 
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case otherwise show that the prosecution 
has failed to prove that the accused had 
the requisite intention required to be proved 
under Sections 299 and 300 I. P. C. we can. 
rely on those circumstances in spite of the 
fact that he had not taken that plea or had 
not offered an explanation suggesting such 
defence. In this connection we may quote 
the following passage from the speech of 
Viscount Simon L. C. in Mancini v. Director 
of PubHc Prosecutions, 1942 AC 1 (7) : 

"Although the appellants case at the trial 
was in sufctance that he had been compelled 
to use his weapon in necessary self-defence 
— a defence which, if it had been accepted 
by the jury, would have resulted in his com- 
plete acquittal — ^it was imdoubtedlv the duty 
of the Judge, in summing up to the jury, to 
deal adequately with any other view of the 
facts which might reasonably arise out of the 
evidence given, and which would reduce 
the crime from murder to manslaughter. The 
fact tliat a defending counsel does not 
stress an alternative case before the jury 
(which he may well feel it difficult to do 
without prejudicing the main defence) does 
not reheve the Judge from the duty of 
directing the jury to consider tire alternative 
if there is material before the jury which 
would justify a direction that they should 
consider it. Thus, in Rex v. Hopper, (1915) 
2 KB 431, at a trial for murder the prisoner’s 
counsel relied substantially on the defence 
tliat the killing was accidental, but Lord 
Reading C. J., in delivering the judgment of 
the Court of Criminal Appeal, said: ‘We do 
not assent to the suggestion that as the de- 
fence throughout the trial was accident, the 
Judge was justified in not putting the ques- 
tion as to manslaughter. Whatever the line 
of defence adopted by counsel at the trial 
of a prisoner, we are of opinion that it is for 
the Judge to put such questions as appear 
to bun properly to arise upon the evidence, 
even although counsel may not have raised 
some question himself. In this case it may 
be that the difficulty of presenting the alter- 
native defences of accident and manslaugh- 
ter may have actuated counsel in saying very 
little about manslaughter, but if we come to 
the conclusion, as we do, that there was 
some evidence — we say no more than that — 
upon which a' question ought to have been 
left to the jury as to the crime being man- 
slaughter omy, we think that this verdict of 
murder cannot stand’,” 

22. Judged in the light of the aforesaid 
observations, we are or the view that in 
spite of the fact that the accused has not 
taken any definite plea of accident and that 
he has not explained why he fired the gun 
at the deceased, we may minutely examine 
all the circumstances on record and see 
whether the facts and circumstances pointed 
out that the appellant must have intended 
to cause the death of Yuvrajsingh or to cause 
such bodily injury to him as was likely to 
cause his deam. The circumstances of the 
case appear to us not to impute such inten- 


tion to the appellant for the following rea- 
sons ; 

(1) That the appellant Ramkumar and the 
deceased Yuvrajsingh had gone for a picnic 
party to the tank at Sakatpur and whatever 
they did there all shows that they were 
engaged in merry making. They drank liquor 
and took their meals. 

(2) The appellant had not taken any 
weapon with him as it is the prosecution 
evidence that the gun belonged to Ramsingh 
who had taken it with him. . 

(3) It is in the evidence of Mst. Kishni 
that the gun was used hy Ramsin^ for) 
shooting at sparrows before the incident. 

(4) No motive or enmity has been provodf 
by the prosecution which may have actuat-l 
ed the appellant to commit the crime. 

(5) The shooting was performed in broad 
day light without any attempt to hide it and 
is consistent with the fact that the appel- 
lant may have tried to handle the loaded gun 
recklessly. 

23. We are, therefore, not inclined to 
draw the inference that the appellant had 
either tlie intention of killing the deceased 
or that he had the intention of causing him 
such bodily injury as was likely to cause his 
death. 

24. Even if we rule out any such inten- 
tion on the part of the appellant, there is no 
room for doubt that the appellant m^t haver 
had the Icnowledge that he was doing anj 
act which was likely to cause the death.) 
There can be no doubt that Ihe gun when 
the appellant took it from Ramsingh was 
loaded and that he must have had the know- 
ledge that if he pressed the trigger of such 
a gun aiming in the direction of the deceiv- 
ed, it was likely to cause his death. The dis- 
tance from which the gun was fired was not 
more than 5 feet from the deceased accord- 
ing to the medical evidence and even if we 
do not impute to the appellant the know- 
ledge that nis act was so imrriinently danger- 
ous that it must in all probabilily cause 
death or such bodily injury as was likely to 
cause death, yet we must impute to the ac- 
cused the knowledge that he was doing an 
act with the knowledge that he was likely 
by such act to cause death. We are, there- 
fore, of the view that the appellant’s convic- 
tion under Section 302 of the Indian Penal 
Code be set aside and he be convicted under 
Section 304 Part 2 of the Indian Penal Code. 

25. We therefore set aside his conviction 
under Section 302 I. P, C. as also the 
sentence of imprisonment for fife and instead! 
convict him under Section 304 Part 2 of the 
Indian Penal Code and sentence him toi 
five years’ rigorous imprisonment. 

Order accordingly^ 
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AIR 1970 RAJASTHAN 67 (V 57 C 12) 
JAGAT NARAYAN, J. 

Smt. Daya Bai, Petitioner v. Badri 
Narain, Respondent. 

Civil Revn. No. 157 of 1968, D/- 17-1- 
1969, against order of Addl. Munsif No. 1, 
Jodhpur, D/- 16-10-1967. 

Debt Laws Rajasthan Relief of 

Agricultural Indebtedness Act (28 of 1957), 
Sections 5 (1) (i), 6, 16 and 21 — Applica- 
bility — Pending suit for recovery of money, 
application under Section 6 fied — Ap- 
plication not admitted — However, notices 
issued to creditors to decide question of its 
admission — Pending such application Civil 
Court ordering suit to abate holding that 
such application should be deemed to 
have been admitted Order wrong — 

(Civil P. C. (1908), O. 4, R. 1 (i) ). 

Where an application under Section 6 of 
the Rajasthan Relief of Agricultural In- 
debtedness Act filed pending a suit for re- 
covery of money is not admitted but notices 
are issued to creditors to decide the ques- 
tion of its admission, and pending such 
application, the Civfi. Court orders the suit 
to abate holding that such application 
should be deemecT to have been admitted, 
that order is wrong. (Paras 3, and 4) 

It is clear from Section 5 (1) (i) that 
before a suit can be abated, the applica- 
tion vmder Section 6 should not only have 
been made but should have been admitted 
and should be pending. There is a distinc- 
tion between the maldng of the applica- 
tion and its admission. As soon as an 
application is made it has to be registered 
but its registration does not mean it has 
been admitted. Section 16 shows that the 
procedure to be followed in the case ot an 
application to the Debt Relief Court is not 
exactly tiie same as the procedure followed 
by a Civil Court when a plaint is filed. In 
the case ot a suit instituted on a plaint there 
is no question of not admitting the suit. 
When the Debt Relief Court expressly 
declines to admit the application under Sec- 
tion 6, and issues notices to creditors to 
decide the question of its admission, the 
order of tire Civil Court abating the suit 
holding that that application should be 
deemed to have been admitted is erroneous. 
Further, xmder Section 21, the jurisdiction 
of tlie Civil Court is barred in respect of 
any matter pending before the Debt Relief 
Court. When notices are issued to credi- 
tors to decide the admissibility of the appli- 
cation under Section 6, the matter pending 
before the Debt Relief Court is only whe- 
ther that application should be admitted. 
The jurisdiction of the Civil Comt in such 
a case therefore, is not barred. (Para 4) 

It will however, be open to the defendant- 
applicant to apply tor stay of the Civil 
Court proceedings till his application before 
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the Debt Relief Court is admitted or dis- 
missed. (Para 5) 

Pan Raj Bhansali, for Petitionerj S. . N. 
Chhangani, for Respondent. 

ORDER : — This is a revision applica- 
tion by the plaintiff against, an order of 
Additional Mtmsif No. 1, Jodhpur, abating 
her suit for recovery of money pending 
before him. 

2. During the pendency of the suit the 
defendant filed an application in the Debt 
Relief Court under Section 6 of the 
Rajasthan Relief of Agricultural Indebted- 
ness Act, 1957. That application was not 
admitted, but notices were issued to the 
creditors to show cause why it should not be 
admitted. The question as to whether or 
not the defendant is a debtor wit hin the 
meaning of the Act is pending investiga- 
tion before the Debt Relief Comt. During 
the pendency of that application the defen- 
dant filed an application before the Civil 
Court pu^orting to be under Section 21 of 
the Act in which a prayer was made that 
the plaintiff be asked to prosecute her 
remedy before the Debt Relief Court as 
the Civil Court had ceased to have any 
jurisdiction. 

3. On , this application the learned 
Additional Munsif abated the suit holding 
that because the appfication of the defen- 
dant under Section 6 has been registered 
and notices have been issued to the credi- 
tors, it should be deemed to have been 
admitted. This order is clearly erroneous. 
Section 5 (1) (i) lays down that the Court 
shall abate the suit if it is satisfied that an 
application to the Debt Rehef Court imder 
Section 6 has been made and admitted and 
is pending. It is clear from the wordings 
of this provision that before a suit can be 
abated the application should not only have 
been made but should have been admitted 
and should be pending. It is also clear that 
the Legislatme has drawn a distinction 
between the making of appfication and 
admission of it. As soon as an appfication 
is made it has to be registered and the fact 
that it has been registered does not mean 
that it has been ac&iitted. Section 16 of 
the Act nms as follows : — 

“ ‘Application of Civil Court procedme to 
Debt Relief Court’ — The Debt Relief 
Court, in regard to proceedings tmder this 
Act ‘shall so far as practicable’ have the 
same powers and shall foUow the same pro- 
cedme as it would have and follows S it 
were a Comt of original civil jurisdiction.” 

(Underlining (here into ‘ *) is mine.) 

4. The imderfined words go to show 
that the procedme to be followed in the 
case of an appfication tmder the Debt 
Relief Court is not exactly the same as the 
procedme to be followed by a Civil Comt 
when a plaint is filed. In the case ot a 
suit instituted on a plaint there is no ques- 
tion of not admitting the suit. In the pre- 
sent case the Debt Relief Court has ex-' 
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ressly declined to admit the application, 
ut has issued notices to the creditors to 
decide the question whether or not it 
should be admitted. The order abating the 
suit is therefore, erroneous. Section 21 lays 
doMTi that the jurisdiction of the Ciw 
Court is barred in respect of any matter 
pending before the D^t Relief Court. At 
present the matter pending before the 
Debt Rehef Court is only whether the 
apphcation of the defendant should be 
admitted. The jurisdiction of the Civil 
Court is therefore, not barred. 

5. It will however, be open to the 
defendant to make an apphcation for stay- 
ing proceedings in the Civil Court till 1^ 
apphcation before the Debt Rehef Court is 
either admitted or dismissed. 

6. The revision apphcation is according- 
ly allowed and the order of the trial Comt 
abating the suit is set aside. In the cir- 
cumstances of the case, I leave the parties 
to bear their o^vn costs. 

Petition allowecL 
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■ JAGAT NARAYAN J. 

Sita Ram and others, Appehants v. 
Govind, Respondent. 

Civil Misc. Appeal No. 14 of 1967, 
D/- 21-1-1969, against order of DisL J., 
Bharatpm:, D/- 23-12-1986. 

Limitation Act (1908), Article 139 — 
Apphcabihty — Suit for arrears of rent and 
eviction — Suit more than 12 years alter 
expiry of lease — Tenant holding over ana 
asserting hostile title — No rent ever paid 
by tenant — Mere demand of rent by land- 
lord is no renewal of lease ivithin the 
meaning of Section 116 Transfer of Property 
Act — Suit is barred under Article 139. 
(Transfer of Property Act (1882), Sec- 
tion 116.) 

Where a suit for arrears of rent and 
eviction is filed more than 12 years after 
the expiry of the lease and the tenant, hold- 
ing over, asserts a hostile title and has not 
ever paid any rent, mere demand of rent 
by the landlord is no renewal of the lease 
within the meaning of Section 116 of the 
Transfer of Property Act. The suit is 
barred under Article 139 of the Limitation 
Act. (Paras 8 and 10) 

From Section 116 of the Transfer of 
Property Act, it is clear that once a lease is 
determined a fresh tenancy can be created 
only by a bilateral agreement between the 
person in possession and the owner ot the 
property. No fresh tenancy can be created 
merely by the tenant, whose lease is deter- 
mined, continuing in possession. Such 
possession is wrongful and it becomes right- 
ful by fresh contract of tenancy between 

CM/FM/B289/69/JRM /B 


the parties. This contract may be express 
or implied. In an express contract the 
parties settle all &e terms, the rate of rent, 
the lease period and whether the tenancy 
is yearly or monthly or otlierwise. Sec- 
tion 116 of Transfer of Property Act deals 
xvith cases of imphed contract in which the 
tenant holding over makes an implied olfer 
for renewal of the tenancy and the landlord 
accepts it imphedly. An instance of such 
implied contract, given in the section, is 
where the tenant holding over tenders the 
rent and the landlord accepts it. 

(Para 7) 

There can thus be no renewal of a 
tenancy rmder Section 116 of the Transfer 
of Property Act by the unilateral act of the 
landlord in demanding rent from the tenant 
holding over or where the person in posses- 
sion does not pay the rent and asserts a title 
hostile to the landlord. (Para 8) 

As such, when a suit for arrears of rent 
and eviction is filed more than 12 years 
after the expiry of the lease and the tenant 
holding over, asserts a hostile title and 
has not ever paid any rent, the suit is 
barred imder Article 139. It wall be within 
limitation only when the rent had been 
recovered any time within the 12 years of 
the institution of the suit. 

(Paras 10 and 11) 

H. P. Gupta, for Appellants^ Shiikrishna 
Mai Lodha, for Respondent, 

JUDGMENT: This is an appeal by the 
defendants against an order of the District 
Judge, Bharatoxur, remanding the suit imder 
Order 41, Rule Civil P, C. after reversing 
the findhig of the trial Court on the ques- 
tion of limitation. 

3. Govind plaintiff filed the present suit 
on 8-4-63 against the 4 defendants for &e 
recovery of arrears of rent and for eviction 
on the grounds of default and personal 
necessity in respect of a building containing 
two shops and an upper storey. The build- 
ing was originally ovmed by Ram Gopal 
father of Silaram and Radhey Shyam defen- 
dants and grand-father of Kishori Shyam and 
Ram Babu defendants. Ram Gopal executed 
a sale-deed of this property in favour of 
Ratanlal. on 30-1-1933. 

On the same date Ram Gopal executed a 
rent-note in favour of Ratanlm taking the 
property on lease for a period of 3 years. 
This rent-note was not registered. On 19-9-38 
Ratanlal sold the building to Gy'asi. Ram 
father of the present plaintiff. The case in 
the plaint is Aat Ram Gopal used to pay 
rent to Ratanlal after he had sold the pro- 
perty to the latter and to Gyasi Ram mter 
Ratanlal had sold it. It was alleged- that 
rent was paid upto 30-11-60 regularly but 
that it was not paid from 1-12-60. The suit 
was brought for the recovery of arrears of 
rent from 1-12-60 to 31-3-63. 

3. The suit was contested by the defen- 
dants who alleged that the sme-deed in 
favour of Ratanlal was fictitious and was 
executed to save the property from credi- 



1970 Sita Ram v, Govind (Jagat Narayan J.) [Prs. S-10] Raj. 69 


tors, that Ratanlal was a friend of Ram 
Gopal, that no rent was over paid to Ratan- 
lal or to Gyasi Ram or to Gyasi Ram's sons 
and mand-sons. It was admitted that Ram 
Gopal executed a rent-note in favour of 
Ratanlal. But it was alleged that the rent- 
note was also fictitious and was executed 
in order to make it appear that the sale-deed 
was genuine. It was asserted that Ram Gopal 
continued to be in possession of the pro- 
erty as owner and whenever rent was 
emanded from Ram Gopal or his sons by 
Gyasi Ram the latter was told that Ram 
Gopal was the owner of the property and 
he had no right to recover any rent. The 
trial Court framed the following issues: 
fll Is the suit within limitation? 

(2) Whether the suit premises are with 
the defendants on lease on a monthly rent 
of Rs. 10? 

(3) Whether the plaintiff is entitled to re- 
cover rent for 28 months from 1-12-60 to 
81-3-63 at Rs. 10 per month from the defen- 
dants? 

(4) Is the plaintiff entitled to evict the 
defendants from the suit premises? 

Both- parties produced evidence on the 
whole case pleaded by them in the plaint 
and the written statement respectively. All 
the pleas raised in the pleadtogs will be 
taken to be covered by the above issues and 
a decision shall have to be given ■under the 
above 4 issues of aU the pleas. 

4. The trial Court assumed that Ram 
Gopal became the tenant of Ratanlal by 
executing a rent-note in his favour. No deci- 
sion was given by it on the plea that the 
sale-deed as well as the rent-note in favour 
of Ratanlal were fictitious. On the assump- 
tion that Ram Gopal had become the tenant 
of Ratanlal by executing the rent-note for 
a period of 3 years it hmd that the suit was 
barred by limitation under Article 139 of 
old Limitation Act on the expiry of the 
period of 12 years from the date of the ex- 
piry of the tenancy under the rent-note. It 
repelled the contention of the plaintiff that 
merely by a demand of rent on the part of 
the plaintiff there was a renewal of the lease 
within the meaning of Section 116 of the 
Transfer of Property Act on the expiry of 
the period of tenancy. 

5. The appellate Court was ■under the 
impression, that by admitting the execution 
of a rent-note the defendants had admitted 
that Ram Gopal was a tenant of Ratanlal 
and his successors. This was erroneous as the 
case of the defendants was that the rent- 
note as well as the sale-deed w’ere both ficti- 
tious, They did not admit that Ram Gopal 
w'as ever the tenant of Ratanlal or Gyasi- 
ram. 

6. Further the appellate Court held tirat 
as Ram Gopal and his sons remained in 
possession of the premises after the deter- 
mination of the lease and rent was demanded 
from them there w'as a renewal of the 
tenancy under Section 116 of the Transfer 
of Property Act and the suit of the plaintiff 


could not be barred under Article 139 of 
the old Limitation Act. This finding is also 
erroneous. Section 116 of the Transfer of 
Property Act runs as follows : 

“If a lessee or ■under-lessee of property 
remains in possession thereof after the deter- 
mination or the lease granted to the lessee, 
and the lessor or his legal representative 
accepts rent from the lessee or xmder-lessee, 
or otherwise assents to his continuing in 
possession, the lease is, in the absence of 
an agreement to the contraiy, renewed from 
year to year, or from month to month, ac- 
cording to the purpose for which the pro- 
perty is leased, as specified in Section 106.” 

7. What the section contemplates is that 
from the side of the person in possession 
there should be an offer of continuing- in 
possession as tenant and the landlord should 
assent to it by accepting rent from him or 
otherwise. Once the lease is determined a 
fresh tenancy can only be created by a 
bilateral agreement between the person in 
possession and the o^wner of the premises. 
No fresh tenancy can be creatpd merely by 
the tenant, whose lease is determiued, con- 
tinuing in possession. Such possession is 
■wron^ul. It becomes rightful if there is a 
fresh contract of tenancy between the paf- 
ties. This contract may be express or impli- 
ed. 

In an express contract of lease the parties 
settle all the terms of it — the rate of rent, 
the period of lease and whether the tenancy 
is yearly or monthly or otherwise. Sec. 116 
deals with cases of an implied contract in 
which the tenant holding over makes an 
implied offer for the renewal of the tenancy 
and the landlord accepts it impliedly. It lays 
down that in such a case in the absence of 
an agreement to the contrary the lease will 
be renewed from year to year or trom 
month to month according to the piupose 
for which the property is leased as specified 
m Section 106. One instance of how the 
implied contract may take place has been 
given in the section. That is a case wfiere 
the tenant holding over tenders rent and 
the landlord accepts it, 

8. It ■will thus be seen that there can be 
no renewal of the contract of tenancy imder 
Section 116 ot the Transfer of Property Act 
by the unilateral Act of the landlord in 
demanding rent from the tenant holding 
over. There can be no renewal under this 
section where the person in possession does 
not pay rent and asserts a title hostile to the 
landlord. 

9. I would like to mention here that in 
a case governed by the Rajasthan Premises 
(Control of Rent and E^viction) Act a tenant 
becomes a statutory tenant on the determina- 
tion of his contractual lease and tliis statu- 
tory tenancy is neither heritable nor trans- 
ferable. 

10. The trial Court disbelieved the evi- 
dence of the plaintiff and his witnesses thnt 
rent was ever paid bv Ram Gopal or the 
defendants to Ratanlal or to plaintiff's frth e r 
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or to the plaintiff. On this finding the suit 
was rightly dismissed as being barred by 
limitation tmder Article 139. 

11. The suit can only be held \rithin 
limitation under Article " 139 i£ there is a 
finding that rent was recovered from the 
defendants at any time within 12 ye^s _ of 
the institution of the suit. No such finding 
was recorded by the learned District Judge. 

12. The appeal is accordingly ^ allowed 
and the order of remand is set aside. The 
appeal is remanded to the Court of the Dis- 
trict Judge, Bharatpiu, for decision of the 
question of hmitation in the light of die 
^servations made above. 

13. As the entire evidence on all the 
issues had been recorded the learned District 

J udge should have decided all the issues 
limself instead of remanding the case to the 
trial Court. 

14. The costs of this appeal shall abide 
the final result of the suit. 

Appeal allowed. 


AIR 1970 RAJASTHAN 70 (V 57 C 14); 

D. M. BHANDARI, C. J, AND 
V. P. TYAGI, J. 

Purshottamdass Bangur, Applicant v. Com- 
missioner of Income-Tax, Rajasthan, Jaipur, 
Respondent. 

Income-Tax Ref. No. 34 of 1966, D/-31- 
1-1969. 

Finance Act (1957), S. 2 (3) (a) and (1) (a) 
— “Income-tax” — Meaning — Income-tax 
on dividend income for 1957-58 assessment 
year calculated under Section 2 (3) (a) — 
Special surcharge under Section 2 (1) (a) 
levied on that income-tax — Levy correct. 

Where income-tax ou dividend income for 
1957-58 assessment year is calculated under 
Sec. 2 (3) (a) of the Finance Act, 1957 and 
a specim surcharge under Sec. 2 (1) (a) is 
levied on that income-tax, the levy is correct. 

(Para 6) 

Under the scheme of S. 2 (1), the income- 
tax on dividend income shall be charged in 
accordance with Section 2 (3) (a) because 
it is that sub-clause that is attracted. It is 
then that the amoimt of income-tax shall bo 
increased by a surcharge and special sur- 
charge in the manner provided, in Sec. 2 (1), 
This scheme of Section 2 (1) and its langu- 
age leave no room for doubt that the term 
“income-tax” as used in it arid in Section 2 
(3) (a) is used in a limited sense denoting the 
income-tax simpliciter and it does not include 
the surcharge or the special surcharge. There- 
fore it cannot' he said that the special sur- 
charge as prescribed by the Act cannot be 
added to , uie amount of income-tax deter- 
mined under Section 2 (3) (a). 

(Para 5) 

Thus, when the income-tax on dividend in- 
come for 1957-58 assessment year is cal- 


culated under Sec. 2 (3) (a) and the special 
surcharge under Sec. 2 (1) (a) is imposed 
on that iricome-tax, the imposition is cor- 
rect. (Para 6) 

Dr. D. Pal and S, L. Chowdhari, for Ap- 
plicant; S. C. Bhandari, for Respondent 

ORDER ; This is a reference under Sec- 
tion 66 (1) of the Radian Income-Tax Act 
1922 (hereinafter called die Act) made by 
Ihe Income-Tax Appellate Tribunal, Delhi 
Bench “B’ and it arises out of the following 
circumstances : 

2. The assessee in this case has been 
assessed as an individual. The assessment 
year concerned is 1957-58 for which the rele- 
vant previous year is the financial year end- 
ing on 31st of March, 1957. The assessee 
had varioxis sources of income out of which 
one source was the income from dividends. 
The Income-tax Officer, Special Investiga- 
tion Circle Jaipmr, while assessing the in- 
come of the assessee increased the income- 
tax on dividend income which was omdoubt- 
edly included in the unearned income by 
15 per cent to compute the amoimt of spe- 
cial surcharge as per the .Finance Act, 1957. 
The assessee challenged the assessment order 
by filing an appeal before the Appellate 
Assistant Commissioner of Income-Tax, ‘A’ 
range, Jaipur, on various grounds, but this 
question that special surcharge at the rate 
of 15 per cent could not be imposed on 
his dividend income was not raised in lhat 
appeal by the assessee. 

It was for the first time that an objection 
was taken by the assessee before the Income- 
Tax Appellate Tribunal, Delhi Bench ‘B’ 
that the special surcharge on unearned in- 
come at Ihe rate of 15 per cent as provided 
by the Finance Act of 1957 could not be 
imposed on the dividend income of the as- 
sessee for that year because of the provisions 
of Section 2 (3) (a) of the Finance Act, 1957, 
which _ provides that the income-tax on divi- 
dend income could be calculated as per the 
rates under operation of the F^inance Act, 
1956. The Tribunal did not see any merit in 
the contention raised by the assessee and, 
therefore, it dismissed this ground. On an. 
application filed by the assessee under Sec- 
tion 66 of the Act, the Income-Tax Appel- 
"late Tribunal came to the conclusion that a 
question of law arises from its order in In- 
come-Tax Appeal No. 6347 of 1964-65 filed 
by the assessee against the assessment for 
the assessment year 1957-58 and referred 
the following question to this Court imder 
Section 66 (1) of the Act: 

"Whether on the facts and in the circum- 
^nces of the case surcharge was a separate 
item of taxation different from income-tax 
and therefore the special surcharge imposed 
as per Finance Act, 1957 was leviable on 
income from dividends in spite of the provi- 
sions contained in clause (^, sub-section (3) 
of Section 2 of this Finance Act to the effect 
that income-tax on income firom dividends 
would be charged for 1957-58 assessment 
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year at the rate prescribed by the Indian 
Finance Act, 1956?” 

3. Dr. Pal appearing on behalf of the 
assessee urged that uncler the scheme of the 
Indian Income-tax Act, 1922, no other tax 
except the income-tax could be charged from 
the assessee and the surcharge or special 
surcha^e as provided by the Finance Act 
of 1957 is included in the term “income-tax". 
He also urged that the mode for computmg 
income-tax on dividend income is given in 
Section 2 (3) (a) of the Finance Act of 1957, 
according to ivhich the income-tax on divi- 
dend income can be computed by applying 
the rate or rates applicable xmder the opera- 
tion of the Finance Act of 1956, and, there- 
fore, according to him, the assessing autho- 
rity could -not have charged special sur- 
charge at the rate of 15 per cent as provid- 
ed by the Finance Act No. 2 of 1957 as 
that rate cotdd not be made applicable for 
computing income-tax on the dividend in- 
come of the assessee. He, therefore, mged 
Aat the income-tax authorities under the 
Act were not empowered to levy a special 
surcharge for which there was no provision 
made in the Finance Act of 1956. 

4. Mr. Bhandari, appearing on behalf of 
the Department, on the other hand, argued 
that income-tax on the income accrued to 
the assessee in the accounting year 1956-57 
could be calculated as per the provisions of 
the Finance Act of 1957 which provides 
under clause (a) of sub-section (3) of Sec- 
tion 2 that the income-tax on dividend in- 
come shall be computed by applying the 
rate or rates applicAle under the operation 
of the Finance Act of 1956, but his conten- 
tion is that the term “income-tax” as used 
in clause (a) of sub-section (3) does not in- 
clude the amount of surcharge or special 
surcharge, and it simply requires that the 
tax on the dividend income shall be cal- 
culated at the rate or rates applicable under 
the operation of Finance Act, 1956 (No. 18 
of 1956), and then that amount of tax on 
income shall be increased for the purposes 
of levying the special surcharge on un- 
earned income by 15 per cent under the 
provisions of S. 2 (1) (a) of the Finance 
Act 1957 (Act No. 2 of 1957). 

He mrged that simply because the income- 
tax on the dividend income of the assessee 
is to be computed with reference to the rate 
or rates applicable under the operation of 
the Finance Act of 1956 it does not mean 
that the dividend income shall escape the 
levy of a special surcharge which is requir- 
ed to be imposed under Section 2 (1) (a) 
of the Finance Act, 1957 read with the First 
Schedule appended to that Act which pres- 
cribes the rate for the special smcharge on 
unearned income. 

5. There is no controversy on this point 
between the parties that the amoimt ot sur- 
charge or special surcharge is the part of 
income-tax calculated imder the provisions 
of the Finance Act No. 2 of 1957. Special 
surcharge has been for the first time levied 


by the Parliament in 1957 on imeamed 
income at 15 per cent and the income deriv- 
ed from dividend undoubtedly falls within 
the term “rmeamed income”. The contro- 
versy that has been raised before us centres 
round the interpretation of the words “in- 
come-tax” as used in clause (a) of sub-sec- 
tion (3) of Section 2. This controversy can 
be resolved by taking the scheme of the 
Finance Act into consideration as a whole. 

Sub-section (1) of Section 2 of this Act 
provides that subject to the provisions of 
sub-sections (2), (3), (4) and (5) for the year 
beginning on the 1st day of April, 1957, in- 
come-tax shall be charged at the rates speci- 
fied in Part I of the First Schediile, and, in 
the cases to which Paragraphs A, B and G 
of that Part apply, shall be increased by a 
surcharge for the purposes of the Union arid 
a special surcharge on unearned income. 
This language of sub-section (1) makes it 
clear that the term “income-tax” as used in 
this sub-section does not include the amount 
of surcharge or special surcharge because 
the requirement of this sub-section (1) is 
that income-tax shall be charged at the rates 
specified in Part I and then n Paragraphs A, 
B and C of that Part apply to a case then 
that amount of income-tax shall be increas- 
ed by a smrcharge for the purposes ot the 
Union and a special surcharge on unearned 
income. 

In our opinion, the term “income-tax" has 
been used in sub-sec. (3) (a) of the Finance 
Act, 1957 in that linrited sense in which it 
has been used in sub-section (1), and while 
computmg the amount of income-tax on 
dividend income under clause (a) of sub- 
section (3) of Section 2 of the Finance Act 
of 1957 by applying the rate or rates appli- 
cable under the operation of the Finance 
Act, 1956 it is the amount of income-tax 
simpliciter which is determined and which 
does not include the amount either of sur- 
charge or special surcharge. Under the 
scheme of Siib-section (1) of Section 2 of the 
Finance Act, 1957^ the income-tax shall be 
charged on the dividend income in accord- 
ance with the provisions of sub-section (3) 
of that section because for calculating the 
income-tax on dividend income the provi- 
sions of sub-section (3) are attracted and it 
is then that the amount of income-tax so 
calculated shall be increased by a surcharge/ 
for the purposes of the Union and a special 
smchage on unearned income calculated in) 
either case in the manner provided therein. 

This scheme of sub-section (1) of Sec. 2 
of the Finance Act of 1957 leaves no room 
for doubt that while applying the provisions 
of clause (a) of sub-section (3) of Section 2 
of that Act on dividend income which makes 
the rate or rates imder the operation of the 
Finance Act, 1956, applicable to calculate 
the amount of income-tax on dividend in- 
come, the amount of income-tax so calculat- 
ed would not in'clude the amount ot sur- 
charge or special surcharge. In order to com- 
pute the aggregate income-tax which in- 
cludes the surcharge or fecial surcharge, 
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the amount of income-tax as found out under 
Section 2 (3) (a) on dividend income shall 
be increased by 5 per cent to determine the 
amount of surcharge and then by 15 per 
cent to calculate the special surcharge as 
per the requirements of Section 2 (1) (a) of 
1957 Act. 

In this view of the provisions of the 
Finance Act, 1957, it is difficult to accept 
this contention of Dr. Pal that the income- 
tax on the dividend income could be deter- 
mined only under clause (a) of sub-sec. (3) 
of Section 2 of the Finance Act of 1957. by 
applying the rate or rates applicable rmder 
the Finance Act, 1956, and special surcharge 
as prescribed under 1957j Act could not be 
added to the amoimt of income-tax as the 
Finance Act of 1956 does not make any 
provision' for the levy of special surcharge. 
As we are of opinion that the term “income- 
tax” as used in sub-sec. (3) (a) of Section 2 
of the Finance Act, 1957, does not include 
the amount of surcharge for the Union and 
also the amount of special siucharge as pres- 
cribed under tibie head “surcharges on in- 
come-tax” in the First Schedule of the 
Finance Act of 195.7, the argument of learn- 
ed counsel for the assessee loses all its 
force. We are definitely of opinion that 
words "income-tax” as used in Section 2 (3) 
(a) of the Finance Act, 1957 simply connote 
that amount of tax on dividend income 
which does not include the surcharge or 
special surcharge. 

6. It may also be observed that (lie levy 
of a special surcharge was for the first time 
provided by the Finance Act, 1957 and "it 
is contended by Mr. Bhandari that the pro- 
vision was made by Parliament to meet the 
financial exigencies of that particular -year 
and it was laid down that special surcharge 
should be realised on all lands of unearned 
income in that financial year. This argument 
of Mr. Bhandari cannot be said to be devoid 
of any force because we find in the scheme 
of sub-section (1) of Section 2 of 1957 Act 
tiiat the Legislature while imposing a ^ecial 
surcharge for the year 1957-58 specifically 
provided that subject to the provisions of 
sub-sections (2), (3), (4) and (5) for the year 
beginning on tihe 1st day of April, 1957, 
income-tax shall be, charged at the rates 
specified in Part I of the First Schedule of 
that Act and in the cases to which Para- 

a hs A, B and C of that Schedule apply, 
be increased by a surcharge for pur- 
poses of the Union and a specim surcharge 
on unearned income . calculated in either 
case in the manner provided in the Sche- 
dule. 

It is not disputed that in the case of the 
N, assessee Paragraph A of the First Schedule 
■of the Finance Act, 1957 applies. Under this 
' • vfision of Sec. 2 '(1') (a; of the Finance 
Act which is made subject to sub-section (3) 
of that section, the assessee is entitled to 
claim that the income-tax on his- dividend 
income should be calculated by applying the 
rate or rates as prescribed in the Finance 


Act, 1955 but he cannot claim that the 
amount of income-tax so determined should 
not be increased by five per cent to add the 
surcharge and by fifteen per cent to add 
special siucharge calculated in the manner 
provided under the heading “surcharges on 
income-tax” in the First Schedule of the 
Finance Act, 1957. In our opinion, the as- 
sessing authority has rightly imposed spe- 
cial surcharge on the dividend income ot the 
assessee in this case. 

7. For the reasons given above, the ques- 
tion referred to us is replied in the ' affirma- 
tive. 

Reference answered. 


AIR 1970 RAJASTHAN 72 (V 57 C 15) 
P. N. SmNGHAL, J. 

Maharaja Bhagwatsingh of Udaipur, Ap- 
pellant V. Maharana Bhopal Electric Supply 
Co. Ltd. and another. Respondents. 

Second Appeal No. 707 of 1960, D/-2-12- 
1968, against decree of Dist. J., Udaipur, 
D/-9-8-1960. 

(A) Electricity (Supply) Act (1948), Seci 
tions 57, 23 and Sch. 6 — Object — Conces- 
sional supply made to consumer by electri- 
city company under an agreement — 
licence tmder Section 3 of Electricity Act^ 
1910 granted to that company — Such agree- 
ment made part of that licence — Under 
EleeWeity (Supply) Act, 1948, Government 
appointing Rating Committee ■ — Committee 
recommending withdrawal of such conces- 
sional supply — > Government accepting that 
recommendation — Discontinuance of such 
concessional supply correct — (Electricity 
Act (1910), S. 3). 

Where an agreement for concessional 
supply to a consumer by an electricity com- 
pany is made part of the licence granted to 
that company under Sec. 3 of the Electri- 
city Act, 1910, but a Eatiag Committee, 
subsequently appointed by the Government 
under Sec. 57 of the Electricity (Simply) 
Act 1948, recommends the withdrawal of 
such concessional supply and the Govern- 
ment accepts the recommendation, the dis- 
continuance of such concessional supply is 
correct. (Paras 16 and 17) 

In such a case, it follows that S. 5,7 ap- 
plies to the licensee-company. It is there- 
fore the duty of the hcensee to adjust the 
rates by periodical revision in accordance 
with the procedure under that section. 

(Para 11) 

Undue preference and discrimination are 
not permissible in fixing the tariff for supply 
of electricity. When the Rating Committee, 
takes notice of the fact that Sie Act does 
not contemplate any free supply of energy 
and in view of Section 23 bases its recom- 
mendations on new rates on the withdrawal 
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of the concessional supply made to the 
consumer imder the agreement, there can be 
no doubt that it is justified in taking such a 
view. (Para 13) 

When in accepting the Rating Committee’s 
report the Government clearly accepts the 
recommendation for the abolition of the 
concession, and makes its order in accordance 
with Section 57 (2) (c), such an order is 
final and binding on all concerned and no 
grievance can be made if the hcensee-com- 
pany refuses to continue the concessional 
supply. The object of the Act and its Sche- 
dule 6 is to statutorily rationalise and regu- 
late the rates for the supply of energy,^ in 
the interests of the public and electrical 
development. Therefore it cannot be said 
that such hcence providing for the conces- 
sional supply to that consumer should con- 
tinue despite the order made in accordance 
with Section 57. Discontinuance of such 
concessional supply is thus correct. (1915) 1 
Ch 124 and (1940) 1 Ch 180 and AIR 1966 
SC 80, FoU. (Paras 14, 16 and 17) 

(B) Electricity (Supply) Act (1948), S. 57 
(2) (c) — New rates fixed on recommenda- 
tions of Rating Committee — Retrospective 
effect for such rates not permissible. 

New rates fixed on the recommendations 
of a Rating Committee caimot be made ap- 
plicable with retrospective effect in view 
of Section 57 . (2) (c) of the Electricity (Sup- 
ply) Act. Thus when the report of the Rating 
Committee is published on 26-9-1953, the 
new rates cannot be made effective earlier 
than two montlis thereafter so that a custo- 
mer will be liable to pay according to the 
revised rates after the expiry of two months 
from the date of publication of that report. 
That is such a report cannot be made ap- 
phcable from 1-7-1953. (Para 17) 

Cases Referred; Chronolo^cal Paras 

(1966) AIR 1966 SC 30 (V 53) = 

1965-3 SCR 818, Poona Electric 
Supply Co., Ltd., Bombay V. Commr. 
of Income Tax Bombay City 1, Bom- 
bay 

(1940) 1940-1 Ch 180 = 109 LJ Ch 
56, Attorney General v. Wimbledon 
Corporation 

(1915) 1915-1 Ch 124 = 84 LJ Ch 
131, Attorney General v. Long 
Eaton Urban Dist, Council 13 

M. B. L. Bhargava, for Appellant; C. L. 
Agarwal, for Respondent No. 1; A. R. Mehta 
Dy. G. A., for Respondent No. 2. 

JUDGMENT : As both the Courte below 
have dismissed the suit of the plaintiff, he 
has preferred the present second appeal 
which arises from the appellate jud^ent 
and decree of the District Judge of Udaipur 
dated August 9, 1960, in the following cir- 
cumstances. 

2. The plaintiff is the ruler of the former 
Udaipiur State. He raised the present suit on 
ApriT 14, 1955, with the allegation that the 
Maharana Bhopal Electric Supply Company 
Limited, Udaipur, Defendant No 1 (herein- 
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after referred to as ‘the Company’) was con- 
stituted in 1950 to generate and supply 
electricity, which was the responsibility of 
the firm of Messrs. Bhandari Iron and Steel 
Company. The Company has been discharg- 
ing that responsibility. It was pleaded in 
paragraph 6 that an agreement was. made 
vrith the aforesaid firm of Messrs. Bhandari 
Iron and Steel Company on October 10/11, 
1946 (Ex. 11) according to which electricity 
was to be supphed to the Maharana on the 
following condition: 

“Free power to palaces up to a ma ximum 
of 2000 units per month. For power consum- 
ed above these units, concession rates will 
be charged which should not exceed fiJFty 
per cent of the general rates for lights, fans 
and power respectively.” 

According to the plaintiff, this agreement 
was accepted as binding by the Company 
when it was formed by the owners of Messrs. 
Bhandari Iron and Steel Company. There- 
after the former State of Mewar merged into 
the former United State of Rajasthan and 
ihat Government reiterated the aforesaid con- 
dition of the agreement dated October 10/ 
11, 1946 in the document dated December 
81, 1948. This was in fact notified in the 
form of a licence which was issued in favour 
of the Company by the successor State of 
Rajasthan on Aumst 26, 1950. The plaintiff 
further pleaded mat the Company supplied 
electricity to him from 1946 up to February 
1954 in accordance with the aoove mention- 
ed agreement, but that it wrote to the plain- 
tiff’s Master of Household on February 10, 
1954 that if the plaintiff did not pay ttie 
biH which, according to the plaintiff, was not 
in conformity with the terms of the agree- 
ment, up to February 13, 1954, the Com- 
pany would stop the supply of electricity. 

The supply was in fact disconnected on 
March 4, 1954 and it was not resumed in 
spite of all efforts of the plaintiff. The Com- 
pany however re-started the supply from 
April 2, 1955 on a temporary basis but as 
the plaintiff apprehended that it would be 
discontinued in a few days, he instituted 
the present suit alleging that as he himself 
had not committed a breach of the agree- 
ment with the Company and was always pre- 
pared to make the payment in accordance 
with it, a decree may be passed granting an 
injunction against the Company tiiat it shall 
continue to make the supply of electricity 
in accordance ■with the agreements , dated 
October 10/11, 1946 and December 31, 
1948, and that the supply ■will not be dis- 
connected as long as the plaintiff continued 
to pay for it in accordance with those agree- 
ments. ^ 

3. The Company filed a written^ state- 
ment and admitted that an agn^meht was 
made earlier, but pleaded' chat the plaintiff 
was not a party to it and was not entitled 
to the rights and the benefits thereof. Fur- 
ther, it ]^eaded that the agreement had be- 
come nugatory. The Company also pleaded 
that the jfiidian Electricity (Supply) Act came 
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into force in Rajasthan with effect from April 
1, 1951, so that Section 57 and Schedules VI 
and Vn thereof became parts of the licence 
of the Company. On this basis it was stated 
^at the Rajasthan. Government appointed a 
Rating Committee to fix a proper rate for 
the supply of electricity for the consumers 
living in Udaipur city, and that the Govern- 
ment thereafter determined the new rates 
for the supply of electricity in accordance 
with the recommendations of that committee, 
and the concession received by the plaintiff 
earlier came to an end as it was illegal. 

It was therefore pleaded that the bill 
which had been prepared for the period 
after July 1, 1953 was in accordance with 
the rates fixed by the State Government 
and that the plaintiff’s electric supply con- 
nection was disconnected because it was 
not paid in full. It was also pleaded that 
any contract, or licence, or instrument 
which contravened the provisions ot the 
Electricity (Supply) Act, was void. So also, 
it was pleaded tliat the Rajasthan State had 
terminated the earlier concession and made 
a new agreement with the Company and it 
was not open to the plaintiff to challenge 
it. 

4. The State of Rajasthan filed a sepa- 
rate written statement in which the pl^- 
tiff’s claim was denied and it was pleaded 
that he had no right to enforce the agree- 
ment. It was also pleaded that while an 
agreement was made on December 31, 1948, 
it made it quite clear that the expression 
“Government of United State of Rajasthan 
at udaipur” and the word “Government" 
shall include their successors in office, 
administrators and assims, and it was there- 
fore, contended that the State of Rajasthan 
was entitled to all the rights and advantages 
then accruing to the Government ot the 
United State of Rajasthan at Udaipur. In 
this connection it was also pleaded that on 
the date on which the agreement was made, 
the Maharana of Udaipur was the Rajpra- 
mukh of the United State of Rajasthan and 
that the agreement was made “ for the bene- 
fit of its own Head.” 

It was therefore, contended that on ac- 
count of the constitutional ‘ changes, the 
State of Rajasthan was entitled to demand 
2,000 units of electric energy from the 
Company for the bona fide use of its public 
offices and officers, while the plaintiff was 
not entitled to any such advantage because 
he was ho longer the Head of the State. 

5. Issues were framed on the questions 
whether the plaintiff was entitled to enforce 
the 'above-mentioned terms for the supply 
of free ^‘and concessional electricity and 
whether flieNagreement which incorporated 
that term bec^ne "vtiicr'after the enforce- 
ment of Electric!^ (Supply) Act with effect 
from April 1, 19ol. Issues were also fram- 
ed on the questions whether the plaintiff 
was entitled to enforce the terms ot the 
agreement even though he was not the “head 


of the State” and there was no privity of 
contract between him and the defendants. 

6. The trial Court, as has been stated, 
dismissed the suit and as its judgment has 
been confirmed on appeal by the learned 
District Judge as aforesaid, the plaintiff has 
filed the present second appeaL 

7. It may be mentioned here that when 
the case came up for hearing on April 27, 
1967, it was reported that Parts ‘B’, ‘C’, and 
T5’ of the file of the trial Court had been 
weeded out, so that only part ‘A’ was avail- 
able. An order was, therefore, made direct- 
ing the parties to take steps for the recon- 
stitution of the record. It is admitted that 
the record has been reconstituted with the 
consent of the learned counsel for the par- 
ties. As a result of the reconstitution, ex- 
hibits 1 to 8 and 11 to 15 have been placed 
on the record and the learned counsel are 
in agreement that all these documents may 
be read in evidence along with the follow- 
ing gazette notifications and that the case 
may be decided on their basis, — 

1. Commerce & Industries Department 
notification No. F. 8 (201) C. I./M.. P./50, 
dated August 21, 1950, appearing in the 
State gazette. Part I, dated August 26, 
1950; 

2. Public Works Department notification 

No. F. (149) P. W. E. M./51, dated Septem- 
ber 14, 1953, appearing in Part I of the 

State gazette dated September 26, 1953; 

8. Public Works Department notification 
No. F. 6 (149) P. W. E. M./51, dated 
October 24, 1953, spearing in Part I of the 
State gazette, datea October 31, 1953. 

8. It is clear from the pleadings that one 
of the important points in controvert 
between the parties was whether the plaintiff 
was entitled to enforce the terms mentioned 
in the initial agreement dated October 10/11, 
1946, in spite_of the above-mentioned order 
dated October 24, 1953 of the State Govern- 
ment to the contrary, notified in Notification 
No. F. 6 (149) P. W. E. M./51, dated 
October 24, 1953. This was the subject 
matter of Issue No. 1. As I shall present- 
ly show, the fate of the case depends upon 
the finding on this issue. 

9. It is admitted that the original agree- 
ment (Ex. 11) dated October 10/11, 1946 
was re-iterated in the letter (Ex. 1) of the 
Director of Industries and Supplies of the 
former United State of Rajasthan, Udaipur, 
dated October 22, 1948 inasmuch as the 
Director took notice of the clause provid- 
ing for the free and concessional supply of 
electricity to the palaces of His Highness 
the Maharana ot udaipur. It is also ad- 
mitted that the State executed an agreement, 
with the Gompany on December 31, 1948 
on the lines of the original agreement 
Ex. 11, dated October 10/11, 1946. This 
agreement is on the record as Annexure 2 
or the State Government’s letter Ex. 8. 
Further, it is admitted that ultimately & 
hcenco was issued to the Company and it 
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was notified under notification No. F. (201) 
C. 1. M. P./50, dated August 26, 1950. 

A perusal of the notification shows that 
the licence was issued on the lines of the 
agreement dated December. 31, 1948 and 
tms was specifically stated to be so while 
defining the term “agreement” in clause . 2 
(7) of the licence. It was further stated in 
clause 11 that the Hcence would be subject 
to the terms and conditions of the said 
agreement. It is therefore, • quite apparent 
that clause 6 of agreement Ex. 11 which 
provided for the free and concessional 
supply of electricity to the Maharana, 
became a part of the licence issued to the 
Company. The plaintiff specifically plead- 
ed in paragraph 8 of the ^aint that this 
was so, and both the defendants took the 
same stand. There can therefore, be no 
doubt that the initial agreement Ex. 11 or 
the subsequent agreement Ex. 3 merged in 
the licence, and this is the case ot the 
parties also. ' 

10. The question then is whether the 
clause providieg for free and concessional 
supply of electricity to the Maharana, con- 
tinued to be in force on the date of the 
suit. It may be mentioned that it was 
clearly stated in the licence that it had 
been granted to the Company by the State 
Government under the Indian Electricity 
Act, 1910, as applied to the United State of 
Rajasthan by the United State of Rajasthan 
Electricity Ordinance, 1948. Further, it 
was stated in the interpretation clause of 
the licence that the expression “Act” in the 
licence shall mean “the Indian Electricity 
Act, 1910 as applied to the United State of 
Rajasthan.” The licence of the Company 
was, therefore, for aU practical purposes, a 
licence under Section 3 of the Indian 
Electricity Act, 1910. It could therefore, 
be revoked or amended only in accordance 
with the provisions of Section 4 of that Act 
as it was then in force. 

It has however, been clearly admitted by 
all the learned counsel that the licence was 
not revoked or amended rmder that section. 
Besides, it is also admitted by the learned 
cormsel that the Indian Electricity (Supply) 
Act, 1948 came into force in Rajasthan in 
the meantime and that it was under the 
provisions of that Act that the Government 
appointed a Eating Committee which gave 
its report Ex. 2 on which the Government 
made the order dated October 24, 1953 
referred to above. 

11. When these are the admitted facts, 
it would follow that Section 57 of the Indian 
Electricity (Supply) Act applied to the 
licence of the Company for sub-section (1) 
of that section made the following provi- 
sion: — 

"57. Licensees’ charges to consumers. — 
(1) The provisions of the Sixth Schedule 
and the Table appended to the Seventh 
Schedule shall be deemed to be incorporat- 
^ in the licence of every licensee, not be- 
ing a local authority, from the date of the 


commencement of the licensee's next 
succeeding year of account, and from such 
date the licensee shall comply therewith 
accordingly and any provisions ot such 
licence or of the Indian Electricity Act, 1910 
(IX of 1910), or any other law, agreement 
or instrument applicable to the licensee 
shall, in relation to the licensee, be void 
and of no effect in so far as they are in- 
consistent with the provisions of the section 
and the said Schedule and Table,” 

The Sixth Schedule of the Indian Electri- 
city (Supply) Act provides the financial 
principles on which the rates of a licensee 
are to be adjusted for the sale of the electri- 
city, According to it the rates have to be 
so adjusted by periodical revision so that 
the clear profit of the licensee in any year 
may not, as far as possible, exceed the 
amormt of “reasonable return”. The ex- 
pression “reasonable return” has been 
difined in the Schedule which provided for 
its calculation and the determination of the 
rates for the sale of electricity by every’ 
licensee. It therefore, became the duty of 
the licensee to adjust the rates by periodi- 
cal revision in accordance with tire proce- 
dure laid down by Section 57 of the Lidian 
Electricity (Supply) Act, 

12. The Company actually applied for a 
revision of the rates. It is not in dispute 
tiiat on May 12, 1953 the Company appli- 
ed to the State Government for revision and 
removal of the concession in favour ot the 
Maharana of Udaipur. The State Govern- 
ment accordingly appointed a Rating Com- 
mittee under Section 57 of the Indian 
Electricity (Supply) Act by a notification 
published dated June 21 , 1952 and the 
terms of reference of the committee were, 
as follows, — 

“To examine the charges of the said 
company for the supply of electric energy 
and to recommend thereon to the said 
Government separately for the period com- 
mencing on the 1st February, 1951, and 
ending on the 30th June, 1952, and for 
the period commencing on the 1st Tulv. 
1952 onwards.” 

The Eating Committee went into the matter 
and its report has been published in notifi- 
cation No.F. (149) P. W. E. M./51, dated 
September 14, 1953, appearing in Part I 
of the State Gazette dated September 26, 
1953. The Committee took into considera- 
tion the existing agreement with the Com- 
pany and before recommending the rates 
for different classes of consumers, it consi- 
dered it necessaiy to examine the conces- 
sional charges which were made by the 
Company in favour of the Maharana of 
Udaipur under the agreement dated Decem- 
ber 31, 1948. It reached the conclusion, 
inter ah'a, that the Electricily Act did not 
contemplate any free supply of energy and 
recommended, as follows, — 

“The Electricity Act does . not con- 
template any free supply of energy and now 
when the rates of supply of energy to the 
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gazette dated October 31, 1953. It vras 
clearly stated in the notffication that His 
Highness the RajpramuMi had approved the 
rates for the supply of electricity as recom- 
mended by the Eating Committee. The noti- 
fication mentioned the rates, and it is signi- 
ficant that it did not provide for the supply 
of electricity to anyone free of charge, or 
at half the rate, so that the earlier provision 
regarding' the supply of electricity free of 
charge and at concessional rate to the Maha- 
rana of Udaipmr ceased to be applicable on 
the enforcement of the new rates under the 
orders of tihe State Government. 

As has been stated, it was an intrinsic 
part of the report of the Eating Committee 
that the concession admissible to the Maha- 
rana of Udaipur should be cancelled and that 
the general rates of supply to the consu- 
mers should be applicable to his palaces be- 
cause, in the opinion ^of the Eating Com- 
mittee, it would be “unfair to place the 
extra burden of this concession on the gene- 
ral body of consruners.” In accepting the 
Rating Committee’s report the Government, 
therefore, undoubtedly accepted this recom- 
mendation for the abohtion of the conces- 
sion. ‘ 

15. It appears however that the Maha- 
rana felt aggrieved by the decision of the 
State Government on the report of the 
Rating Committee and his Master of House- 
hold made a representation to the State Gov- 
ernment that the concession regarding the 
supply of electricity to His Highness was a 
“privilege” granted in His Highness's favour, 
which was maintained in the covenant and 
safeguarded in the Constitution. As will ap- 

§ ear from the State Government's order 
ated November 19, 1953 (Ex. 15), it con- 
sulted the Law Department and took the 
view that, under the law. His Highn ess could 
not ‘Taenefit tmder the licence” and that the 
concession was revocable. It was further 
stated in that document that in the private 
property settlement the concession of free 
electricity was not agreed upon in the case 
of the ruler of Udaipur. AH concerned were 
therefore informed that the Government had 
ordered that the Company could not be com- 
pelled to continue me concession of free 
supply of 2,000 units of electricity per 
mensem to the ruler of Udaipur if the Com- 
pany did not find it economical and that the 
Company was free to discontinue the con- 
cession or reduce it after negotiation ■with 
the ruler. 

16. It therefore appears that the State] 
Government adhered to its order which was 
notified rmder notification No. F. 6 (149) 
P. AV. E. M./51, dated October 24, 1953, 
and saw no reason to re'vise it. The order ofi 
die State Government ha-ving been made ini 
accordance with the provisions of Section 57 1 
^) (c) of the Electricity (Supply) Act, it was 
final and binding on all concerned and no 
grievance can be made if the Company has 
refused to continue the free or cbncessionalj 
supply of electricity to the disadvantage of 


consuners are being re'vised in conformity 
\vith the Act it would be unfair to place 
die extra bruden of this concession on the 
general body of consumers. We consider 
this concession as one of the causes of 
losses to the licensee and the concession, if 
continued, can only be made by propor- 
tiohai increase in me rates to be charged 
from the general body of consumers lor 
which we Snd no justification. If there is any 
implied agreement between the Government 
and H. H. the Mabarana in regard to the 
supply of free energy to the palaces, as 
part of then maintenance, it is for the Gov- 
ernment to consider the way out of the diffi- 
culty but the consumers of the licensee can- 
not be unfairly burdened on that account. 
We would, therefore, recommend the con- 
cession should be cancelled and the general 
rates of supply to the consumers should be 
applicable to the palaces also.” 

On the basis of this recommendation, the 
Eating Committee went on to consider what 
would be the “reasonable return” to the 
Company in accordance wth the considera- 
tions and the criteria laid do-wn in the Indian 
Electricity (Supply) Act and made its recom- 
mendation for the revised charges for the 
sale of electricity by the Company. 

13. It is therefore clear that the Rating 
Committee based its reconunendation regard- 
ling the new rates on the ■withdrawal of the 
concessional rate in favour of the Maharana 
of Udaipur and, as has been stated, in reach- 
ing that conclusion the Rating Committee 
took notice of the fact that the Electricity 
Act did not contemplate any free supply of 
energy. It has not been disputed that the 
Committee formed this ■view on accoimt of 
the pro^visions of Section 23 of the Indian 
jElectricity Act which pro^vddes that a licensee 
shall not, in makiim any agreement for the 
supply of energy, “show undue preference 
jto any person”. It is in fact fairly well settl- 
ed that ■undue preference and discrimination 
is not permissible in fixing the tariff for the 
supply of electricity so that those concerned 
cannot show undue preference to any person 
or exercise tmdue discrimination against any 
[person. 

A similar pro^vision existed in the Electric 
ladling Act, 1882 in Endand and it was 
held in Attomey-General v. Long Eaton 
Urban District Coimdl, 1915-1 Ch 124, that 
any differentiation in the rales of supplj' was 
a breach of that provision. A similar ■view 
ihas been taken in Attomey-General v. 
|Wimbledon Corporation, 1940-1 Ch 180. 
There can therefore be no doubt that ffie 
Rating Committee was justified in taking a 
similar view. 

14. The report of the Rating Committee 
went to the State Government and, as has 
been stated, it was notified in the State 
Gazette dated September 26, 1953. The 
State Government thereupon made an order 
which was notified in notification No. F. 6 
(1^) P. E. M./51, dated October 24, 
1953, which appeared in Part of the State 
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the Maharana. It is well settled that the 
object of the Electricity (Supply) Act and o£ 
the Sixth Schedule thereto is to statutorily 
rationalise and regulate the rates chargeable 
for the energy , supplied, in the interest of 
the public and for elecbical development, as 
has been held by their Lordships of the 
Supreme Court in Poona Electric Supply 
Co. Ltd., Bombay v. Commissioner oi In- 
come Tax Bombay City I, Bombay, AIR 
1966 SC 30, and there is no force in the 
argument that the licence which was publish- 
ed on August 26, 1950 providing for the free 
and a concessional rate of supply of electri- 
city to the Maharana of UcMpur should 
contihue to prevail in spite or the order 
made in accordance witih Section 57 of the 
Electricity (Supply) Act 

17. In the view I have taken, there is no 
force in tie claim of the p laintiff in the 
present suit except that there is justilication 
for the submission that the new rates Hxed 
by the State Government on the recom- 
mendation of the Rating Committee could not 
be made applicable with retrospective effect 
from July L 1953 in view of the provisions 
of Section 57 (2) (c) of the Electricity (Sup- 
ply) Act. The State C^vemment made its 
order on the approved rates recommended 
by^the Rating Committee on October 24, 
1953 and, in accordance with the provisions 
of the section, the effective date could not 
be earlier than two months after the date 
.of publication of the report. As the report 
was published on September 26, 1953, the 
new charges could not be effective earlier 
than two months thereafter so that the plain- 
tiff will be liable to pay according to the 
revised rates after the expiry of the period 
of two months from the date of publication 
of the report While therefore the appeal 
fails and is dismissed, it is clarified that the 
revised rates would be payable from the 
date mentioned above. In all the circmn- 
stances of the case, I do not think it is 
necessary to make any order as to the costs. 

Appeal dismissed. 
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Rajeshwar Dayal and another. Petitioners 
V. Padam Kumar Kothari and others. Respon- 
dents, 

, Civil Revn. Nos. 469 of 1967 and 152 of 
1968, D/-2-12-1968, against orders of Mun- 
sif, Jaipur City West D/-4-8-1967 and Addl. 
Munsif No. 2, Jaipur, D/-1S-1-1968, respec- 
tively. 

CivU P. c. (1908), Ss. 153, 151 and 115 
jc) and O. 6, R. 17 — Amendment of plaint 
long after institution of suit to include cause 
of action not accrued on date of suit — 
Power of Court — Governing conditions — 

K^1/JM/C608/69/JRM/P. 
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Eviction suits instituted on ground of per- 
sonal necessity — Default in payment of 
rent by tenant thereafter — Application to 
.amend plaint for inclusion of such ground 
made at belated stage — Amendment of 

S int if aHowed, amounts to material irregu- 
ty^ — (Houses and Rents — Rajast&n 
Premises (Control of Rent and Eviction) Act 
(17 of 1950) (as amended by Act 12 of 
1965), S. 13 (1), (a)). 

It is clear from Section 153 and O, 6, 
Rule 17 that the power of the Court to allow 
an amendment is circumscribed by the words 
“as may be necessary for the purpose of 
determining the real question in controversy 
between the parties”. An amendment cannot 
be allowed if it is not necessary for such a 
purpose. (Para 6) 

The plaintiff can be allowed to add a re- 
lief not claimed originally where it is shown 
that the original relief claimed has, by rea- 
son of subsequent change of circumstance 
become inappropriate. (Para 7). 

But the Comt has no power either under 
Section 153 or under Order 6, Rule 17 to 
allow an amendment of tihe plaint to in- 
clude a cause of action which had not ac- 
crued on the date of institution of the suit. 

(Para 9)' 

However, in exceptional circumstances the 
Court may allow such an amendment under 
Section 151 provided the four conditions, 
that there is no change of jurisdiction; that 
the application is not greatly belated; that 
no fresh enquiry on facts is necessary and 
that the opposite party will not be deprived 
of any defence v^ch will be open to Min 
if a fresh suit on the new cause of action 
were to be brou^t, are satisfied. 

(Paras 14 and 10) 
Where in an eviction suit filed on 24-1- 
1966 on groimd of personal necessity, 
though the rent is alleged to have been 
defaulted on 24-5-1966, an application to 
amend the plaint on ground of such default 
is made on 8-4-1967 and in another similar 
suit, filed in 1960, such an amendment appli- 
cation is made in 1967 in respect of a de- 
fault alleged to have been committed in 
1962 and in both the cases the fact of such 
default is seriously disputed, there is no 
special circumstance justifying the exercise 
of the inherent power of the Court to allow 
those applications. Further, both those ap- 
plications are belated. Therefore, the Court 
commits a material irregularity vritMn the 
meaning of Section 115 (c) in such cases in 
allowing those applications. AIR 1926 Mad 
6, followed in AIR 1959 Andh Pra 9, Foil.; 
(1932) 1 KB 254 referring to (1877) 5 Ch 
D 713 and (1932) 1 KB 423, Bel. on; Rea- 
sons given in Ci\m Revn. No. 191 of 1966, 
D/-16-10-1968 (Raj) and Civil Revn. No. 113 
of 1967, D/-18-10-1968 (Raj), Held wrong. 
AIR 1922 PC 249 and AIR 1945 PC 62 and 
AIR 1950 PC 68 and AIR 1957 SC 363, Fol- 
lowing (1909) ILR 83 Bom 644 and AIR 
1965 Andh Pra 98 and HR. (1953) 3 Raj 
868, Ref. (Para 16) 
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Cases Referred; Chronological Paras 

(1968) Civil Revn. No. 113 of 1967, 

‘ D/- 18-10-1968 (Raj), Umardeen v. 

Chhagan Lai HS 

(1968) Civil Revn. No. 191 of 1966, 

D/- 16-10-1968 (Raj), Gopichand y. 

Khel Shankar 3.5 

(1965) AIR 1965 Andh Pra 98 
' (V 52) = ILR (1963) Andli Pra 931, 

P. Manga Rao v. C. Kishan Rao 12, 14 
(1959) AIR 1959 Andh Pra 9 

' (V 46) = ILR (1958) Andh Pra 
509, Al. N. Shah v. Annapumanuna 11', 

14 

(1957) AIR 1957 SC 363 (V 44) = 

' 1957 SCR 595, P. H. Patil v. K. S. 

Patil y 

(1953) ILR (1953) 3 Raj 866, Ram 

Dayal v. Maji Devdiji or Riyan 13, 14 
(1950) AIR 1950 PC 68 (V 37) .= 

77 Ind App 15, Kanda v. Waghu 9 

(1945) AIR 1945 PC 62 (V 32) = 

72 Ind App 114, Doorga Prosad v. 

Secy, of State 9, 13 

(19321 1932-1 KB 254, Eshelby v. 

Federated Emropean Bank Ltd. 9, 11, 

14 

;(1932) 1932-1 KB 423 = 101 LJ KB 
245, Eshelby v. Federated European 
Baidc Ltd. 9 

(1926) AIR 1926 Mad 6 (V 13) = 49 
Mad LJ 479, Appalasuri v. Kan- 
namma Nayuralu 10, 11, 14 

(1922) AIR 1922 PC 249 (V 9) = 

ILR 48 Cal 832, Ma Shwe Mya y. 

Maung Mo Hnaung 9 

(1913) 1 Ir R 48, Creed v. Creed 9 

(1909) ILR 33 Bom 644 = 11 Bom 
LR 1042, Kisandas Rupchand v. 
Rachappa Vithoba 9 

(1886) 2 TLR 410, Tottanham Local 
Board of Health v. Lea Conservancy 
Board 9 

(1877) 5 Ch D 713 = 46 LJ Ch 311', 
Original Hartlepool Collieries Co. 

V. Gibb 0 

(1866-67) 11 Moo Ind App 7 = 6 
Suth WR 57 (PC), Esnenchimder 
Singh V. Shamachum Bhutto 9 


D. P. Gupta and H. C. Rastogi for Peti- 
tioner (in C. R. No. 469 of 1967) and for 
Respondent (in G. R. No. 152 of 1968); 
N. M. Kasliwal, for Respondent (in C. R 
No. 469 of 1967); Hastiinal, for Petitioner 
(in C. R. No. 152 of 1968). 

ORDER ; In these two revision applica- 
tions the question which arises for considera- 
tion is whether the Court committed a mate- 
rial irregularity within the meaning of Sec- 
tion 115 (c) in allowing an amendment of 
the plaint long after the institution of the 
suit so as to include a cause of action which 
had not accrued to the plaintiff on the date 
of the institution of the suits. 

2. Civil Revision No. 469 of 1967 arises 
out of a suit for eviction filed by the plain- 
tiff on 24-1-66 on the ground of sub-letting 
and personal necessity. On 3-4-67 the plain- 
tiff moved an application for amendment of 
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the plaint so as to include another ground 
for eviction which was not available to him 
when the suit was filed. The tenancy of the 
defendant is a monthly one commencing 
from the 25th of the Endish calendar month. 
In his amendment ^plication the plaintiff 
alleged that the defendant had paid rent 
upto 24-11-65, but neither paid nor tendered 
it thereafter so that on 25-5-66 i. e. after the 
institution of the present suit he has be-, 
come entitled to evict the defendant on the 
ground set forth in Section 13 (1) (a) of the 
Rajasthan Premises (Control of Rent and 
Eviction) Act 1950 as amended by Act 
No. 12 of 1965 published in the Rajasthan 
Gazette dated 9-6-65. This application was 
opposed by the defendant on various 

E inds. It was asserted that the defendant 
tendered rent to the plaintiff, but he had 
refused to accept it. On 3-5-67 Ke made a 
deposit of the rent due upto 24-4-67 under 
Section 19-A. It was contended that a cause 
of action which had not accrued to the 
plaintiff on the date of the institution of the 
suit could not be added by way of amend- 
ment. The trial Court however allowed the 
amendment by the following order: 

“After careful consideration of legal im- 
plication I allow this application for amend- 
ing the plaint. If the plaintiff cannot succeed 
on account of subsequent defaults, that will 
be seen only during the trial of the said case 
and not in this application for amendment” 

3. In Civil Revision No. 152 of 1968 the 
present suit was instituted on 8-7-60 for the 
eviction of the defendant from a shop on 
the ground of personal necessity. .Jssu^ 
were framed on 9-2-61 and the entire evi- 
dence adduced on behalf of the plaintiff was 
recorded by 7-2-62. On 13-4-6.7 the stat^ 
ment of the defendant was recorded and his 
evidence was going on when an application 
for amendment of the plaint was made on 
19-12-67. It was alleged in this application 
that the defendant had paid rent upto 80-9- 
62 but had not paid rent thereafter and on 
account of his failure to pay the rent after 
80-9-62 he bad become liable to ejectment 
on the ground mentioned in Section 13 (1) 
(a). A prayer was made to allow an amend- 
ment of the plaint so as to add thii; ground 
of eviction \^ch had accrued to the plain- 
tiff after the institution of the suit. The 
plaintiff instituted a separate suit for the 
recovery of arrears of rent from the defen- 
dant from 1-10-62 to 31-12-65 which is pend- 
ing, but in that smt no prayer for eviction 
on the ground of default was made. 

4. The application for amendment was 
opposed on the ground that the plaint could 
not be amended so as to include a cause of 
action which had- not accrued to the plain- 
tiff on the date of the suit. It was asserted 
that the General Watch Company was tbe 
tenant and not the defendant and that rent 
had been tendered in the name of General 
Watch Company but the plaintiff had re- 
fused to accept it. The learned Additional 



1970 Bajesliwar Dayal v. P. K. Kothaii (Jagat Narayan J.) [Prs. 4-9] Raj. 79 


Munsif No. 2 Jaipur allowed the amendment 
without giving any reasons. 

5. The contention on behalf of the ap- 
plicants in these two revision applications is 
that the Court has no power either under 
Section 153 or Order 6, Rule 17, Civil P. C. 
to allow an amendment of the plaint so as 
to include a cause of action which had not 
accrued on the date of the suit. These two 
provisions of law are reproduced below ; 

“Section 153. The Court may at any time, 
and on such terms as to costs or otherwise 
as it may think fit, amend any defect or 
error in any proceeding in a suit, and all 
necessary amendments shall be made for the 
purpose of determining the real question or 
issue raised by or depending on such pro- 
ceeding.” 

“O. 6, R. 17. The Court may at any stage 
of the proceedings allow either party to alter 
or amend his pleadings in such manner and 
on such terms as may be just, and all such 
amendments shall be made as may be neces- 
sary for the purpose of determining the real 
questions in controversy between the par- 
ties.” 

6. It will thus be seen that the power of 
the Comt to allow amendment is circum- 
scribed by the words "as may be necessary 
for tie purpose of determining the red 
question in controversy between the parties.” 
An amendment cannot be allowed if it is 
not necessary for such a purpose. 

7. There is no reported case of the Privy 
Council of the Supreme Court in which an 
amendment was allowed so as to enable the 

E laintiff to include a cause of action which 
ad not accrued to him on the date of the 
suit. I may mention here that the plaintijE 
can be allowed to claim a relief not claimed 
originally where it is shown that the original 
relief claimed has, by reason of subsequent 
change of circumstances, become inappro- 
priate. 

8. The following decisions of the Privy 
Council are helpful in determining the limite 
of the power of the Court to allow amend- 
ment or the pleadings: 

9. In Ma Shwe Mya v. Matmg Mo 
Hnarmg, AIR 1922 PC ^9, the plaintiff sued 
in 1913 for specific performance of the 
verbal agreement made in 1912 by the defen- 
dant with him for transfer of certain land 
for oil wells in place of the first agreement 
of 1903 and when the Court found 
the verbal agreement not proved, 
the_ plaintiff applied to amend the 
pwint by claiming damages for breach 
of the contract of 1903. It was held that 
the amendment, could not be allowed as it 
was not open to the Court to permit a new 
c^e to be made out.. After quoting Sec- 
tmn 153 and Order 6, Rule 1.7 their Lord- 
sni^s observed : 

, ^^e real question in controversy between 
the parties in these proceedings was the 
®5^tence and the character of an agreement 
^eged to have been made in 1912 for the 
dehvexy of certain sites of oil wells speci- 


fied and identified by the numbers- stated in 
the plaint, which could only have been 
dehvered in respect of that subsequent 
bargain. When once that contract has been 
negatived, to permit the plaintiff to set up 
and establish another and an independent 
contract altogether would, in their Lordships’ 

S ion, be to go outside the provisions esta- 
ed by the Code of Civil Procedure, to 
which reference has been made. It would bo 
a regrettable tiung if, when in fact the 
whole of a controversy between two parties 
was properly open, rimd rules prevent its 
determination, but in this case their Lord- 
ships think that the rules do have that opera- 
tion and that it was not open to the Court 
to permit a new case to be made.” 

In Doorga Prosad v. Secretary of State, 
AIR 1945 PC 62, the suit was filed on 1.7th 
February, 1934 and the relief claimed was 
(1) a declaration that the certificate lodged 
by the defendant before the Certificate Offi- 
cer, Howrah, on 1st April 1933, was illegal 
and void and inoperative; (2) an injunction 
restraining the defendant from enforcing or 
attempting to enforce the said illegal certi- 
ficate; (3) an account of all monies realised 
by the defendant imder the said illegal certi- 
ficate and refund thereof to the plaintiff and 
(4) release from civil prison. No claim was 
made for the modification of the amount 
alleged to be due on the certificate if valid. 
Such a claim was however made before their 
Lordships of the Privy Council in appeal. 
Their Lordships however declined to enter- 
tain it. It was observed : 

"The only question which arises in the 
appeal is whether a certificate dated 1st 
April, 1933, issued under the provisions of 
the Bengal Public Demands Recovery Act^ 
1913, is a valid certificate. The appellant in 
his case claims further that the certificate, 
if originally valid, became imenforceable by 
reason of matters which occurred after the 
filing of the suit; but their Lordships are of 
opinion that the relief claimed in this suit 
must be confined to matters existing at the 
date when the suit was instituted.” 

In Kanda v. Waghu, AIR 1950 PC 68, 
the plaintiff brought a suit challenging the 
validity of a deed of gift relating to land 
executed on 17th December, 1938 by defen- 
dant No. 1, widow of one Amira, in favour of 
her daughter’s son, defendant No. 2, on the 
ground that the land was ancestral and the 
gift was contrary to custom. The Subordinate 
Judge who tried the suit held that the 
plaintiff had failed to prove -the custom alleg- 
ed by which a widow could not give her 
deceased husband’s property to her daugh- 
ter’s son and that the land was not ances- 
tral. In accordance with these conclusions he 
dismissed the suit with costs. The appellants 
appealed to the' District Judge who agreed 
\vith the findings that the land was not 
ancestral but he held that the parties were 
governed by custom in the matter of aliena- 
tion and he sent the case back to the trial 
Court for decision of a further issue which 
he framed in these words ; 
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“The land in suit having been found to be 
non-ancestral, do the collaterals exclude the 
dau^ters son according to the custom of 
the parties and is the gift, therefore, in- 
validr , 

This issue did not arise on the pleadings. 
Both sides appealed to the Hi^ Court which 
held that the District Judge had erred in 
framing a new case for the appellants. In 
their appeal to the Privy Council the plain- 
tiffs asked for leave to amend the plaint in 
order to cover the new issue. This was re- 
fused with the following observations : 

“As already indicated the question em- 
bodied in the additional issue was not raised 
in the pleadings. The appellants founded 
their claim on the ground that the land was 
ancestral and it was on that ground that 
they challenged the right of the widow to 
make the gift. Not once during the proceed- 
ings in the trial Court did they suggest that 
even if the land was found to be non-ances- 
tral, the widow would still be incompetent 
to dispose of it. In Eshenchunder Singh v. 
Shamachum Bhutto, (1866-67) 11 Moo Ind 
App 7 at p. 20 (PC), Lord Westbury des- 
cribed it as an absolute necessity that the 
determination in a cause should be foimd- 
ed upon a case to be found in the pleadings 
or involved in or consistent wi& the case 
thereby made. The course decided upon by 
the learned District Judge offended against 
this principle, and their Lordships consider 
that ne was rightly overruled. 

In asking the Board to allow the plaint 
to be amended at this stage attention has 
been drawn to the provisions of Section 153 
and O. 6, Rule 17, Civil P. C. The powers 
of amendment conferred by the Code are 
very wide, but they must be exercised in 
accordance with legal principles, and their 
Lordships cannot allow an amendment 
which would involve the setting up of a new 
case. The judgment of Lord Buclonaster in 
AIR 1922 PC 249, is directly in point. It 
was there held that it was not open to a 
Comi: under Section 153 and O, 6, R. 17, 
to allow an amendment which altered the 
real matter in controversy between the par- 
ties.” 

In P. H. Patil V. K. S. PatQ, AIR 1957 
SC 363, their Lordships of the Supreme 
Court quoted with approval the following 
passage from the judgment of Batchelor J. 
in Kisandas Rupchand v. Rachappa Vithoba, 
(1909) ILR 83 Bom 644 at pp. 649-650, 

“All amendments ou^t to be allowed 
which satisfy the two conditions (1) of not 
working injustice to the other side and (2) 
of being necessary for the prnpose of deter- 
^ minin g the real questions in controversy be- 

tween the parties but I refrain from 

citing further authorities as, in my opinion, 
they all lay down precisely ihe same 
doctrine. That doctrine, as I understand it^ 
is that amendment should he refused only 
where the other party cannot be placed in 
the same position as if the pleadhig had 
been ori^ally correct, but the amendment 
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would cause him an injmy which could not 
he compensated in costs. It is merely a 
particular case of this general rule . that 
where a plaintiff seeks to amend by setting 
up a fresh claim in respect of a cause ot 
action which since the institution of the suit 
had become barred by limitation, the amend- 
ment must be refused; to allow it would be 
to cause the defendant an injury which could 
not be compensated in costs by depriving 
him of a good defence to the claim. The 
ultimate test therefore still remains the same; 
can the amendment be allowed without in- 
justice to the other side, or can it not?” 
and observed in paragraph 11 of the A.I.R. 
report (1957 SC 363)— 

“The same principles, we hold, should ap- 
ply in the present case. The amendments do 
not really introduce a new case, and the ap- 
plication filed by the airohcant himself show- 
ed that he was not taken by surprise; nor 
did he have to meet a new claim set up for 
the first time after the expiry of the period 
of limitation,” 

Section 153 and Order 6, R. 17 of the 
Code of Civil Procedure are based' on O, 28, 
Rules 1 and 12 of the Rules of the Supreme 
Court of England are as follows : 

R. 1 “The Court or a Judge may, at any 
stage of the proceedings, allow either party 
to alter or amend his indorsement or plead- 
ings, in such manner and on such terms as 
may be just, and all such amendments shall 
be made as may be necessary for the pur- 
pose of determining the real questions in 
controversy between the parties.” 

R. 12. "The Court or a Judge may at any 
time, and on such terms as to costs or other- 
wise as the Court or Judge may think just, 
amend any defect or error in- any proceed- 
ings, and all necessary amendments shall be 
made for the purpose of determining the 
real question or- issue raised by or depend- 
ing on the proceeding.” 

In Eshelby v. Federated European Bank 
Ltd,, 1932-1 KB 254, Swift J., explained as 
to what was meant by the words “for the 
pmpose of determining the real, question or 
issue raised by or depending on the proceed- 
ings” as follows : — 

“In some cases neither party has very 
clear and definite view of the real position 
until the ■witnesses have been examined and 
cross-examined, and documents have been 
criticized in open Court. If the true points 
at issue are to be determined, and real justice 
to be done, the pleadings should not be 
too rigidly adhered to and the Court should 
make such amendments as are necessary in 
the proceedings for the real rights of the 
parties to be determined.” 

In the above case a sum of £1500 was 
payable in 4 instalments £375 on Oct. 22, 
1930 and £375 on January 15, 1931 and 
the other two instalments at subsequent 
dates. The plaintiff issued the writ on 28- 
11-30. The action came on for trial before 
an official referee on March 16, 1931. After 
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West Bengal, while the remaining Assis- 
tants stand on a par with Lower Division 
Assistants in West Bengal. As already 
pointed out, due to -paucity of chances 
for promotion, the Tripura Administra- 
tion Pay Committee suggested that 25% 
of the posts of the Assistants should be 
reserved for selection grade with higher 
pay and that the selection grade might 
be given to the Assistants on the basis of 
seniority-cum-merit. Vide page 20 of the 
report. Accordingly, the Administration 
of Tripura issued certain instructions 
regarding the manner in which the 25% 
of the posts of the Assistants should be 
selected for the selection grade. Vide 
Exts. B-5 and B-6. According to the res- 
pondents, the respondents 4 to 20 and 
some others were appointed in the selec- 
tion grade after they passed the tests and 
after the departmental promotion com- 
mittee selected them. The rulings relied 
on by the respondents’ counsel are more 
to the point in question whether such a 
reservation could be made and whether 
recruitment to the selection grade could 
be made under executive instructions on 
the basis of merit-cum-seniority. No em- 
ployee has any right to promotion as a 
matter of right and the Government can 
determine the suitability of a person for 
promotion. Vide Rudraradhya v. State of 
Mysore, AIR 1961 Mys 247. The High 
Court, Calcutta v. Amal Kumar, AIR 1962 
SC 1704, M. A. Moqeem v. State of 
Mysore, AIR 1963 Mys 219 and Arun 
Kumar Bhattacharjee v. State of 
West Bengal, AIR 1968 Cal 35. Also, 
it is clear that the Government 
can appoint a Committee like the de- 
partmental promotion committee as in 
the present case for obtaining its views 
about the candidates who are eligible to 
be promoted. Vide K. N. Thankam v. 
State of Kerala, AIR 1965 Ker 233. It 
was held in that case that it was open 
to the Government to seek the advice_ of 
an expert body in the matter of selection 
to a post, that the said power is inherent 
in the executive power of the Govern- 
ment and that it is not necessary that 
there should be any statutory provision 
or rules under Article 309 of the Consti- 
tution to enable the Government to 
declare a post a selection post. 

In two rulings the Supreme Court held 
that in the matters of appointment and 
promotion no rules regarding the same 
need be shown before the Government 
exercises its executive powers. In B. N. 
Nagarajan v. State of Mysore, AIR 1966 
SC 1942, n.ile 3 of the Mysore State Civil 
Services (General Recruitment) Rules of 
1957 contained the words "shall be as set 
forth in the rules of recruitment of such 
service specially made in _ that behalf”. 
It w'as held that rule 3 did not imply 
that, till the rules were made in that 
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behalf, no recruitment could be made to 
any service, that it was not obligatory 
under the proviso to Article 309 of the 
Constitution to make rules of recruitment 
before a service could be constituted ora 
post created or filled up, that the State 
Government had executive power in rela- 
tion to all matters, with respect to which 
the Legislature of the State had power 
to make laws and that, therefore, there 
is nothing in the terms of Article 309 of 
the Constitution which abridges the power 
of the executive to act tmder Article 162 
of the Constitution without a law. It was 
further held that the rules usually take 
a long time to make, that various autho- 
rities have to be consulted and that it 
could not have been the intention of 
Rule 3 to halt the working of the public 
departments till the rules were framed. 
It was also pointed out that if the Gov- 
ernment advertised the appointments and 
the conditions of service of the appoint- 
ments and made a selection, after adver- 
tisement, there would be no breach of 
Article 15 or Article 16 of the Constitu- 
tion, because everybody, who was eligible 
in view of the conditions of service 
would be entitled to be considered by the 
State. 

Sant Ram Sharma v. State of Rajas- 
than, AIR 1967 SC 1910 is more to the 
point. The Supreme Court held that 
promotion to selection grade posts dti 
Indian Police Service) was not automatic 
on the basis of ranking in gradation list, 
that promotion was primarily based 
on merit and not on seniority alone and 
that it could not be said that till the 
statutory rules governing promotion to 
the selection grade posts were framed 
the Government could not issue adminis- 
trative instructions regarding the princi- 
ples to be followed and that, if the 
cases of all the eligible candidates were 
considered before appointment to such 
posts, there would be no violation of 
Articles 14 and 16 of the Constitution. 

17. It is also clear from the rulings, 
of the Supreme Court that persons doing 
the same kind of work are not bound to 
get the same scales of pay and that in 
one cadre there can be different scales 
of pay. In Kishori Mohanlal v. Union 
of India, AIR 1962 SC 1139 it was held 
that the abstract doctrine of equal pay 
for equal work has nothing to do with 
Article 14 of the Constitution and that 
it could not be said to be violated where 
the pay scales of Class I and Class II 
Income-tax officers are different, though 
they do the same kind of work. 

In State of Punjab v. Joginder Singh, 
AIR 1963 SC 913 it was held that it can- 
not be contended that the State cannot 
constitute two services consisting of em- 
ployees doing the same work but -with 
different sc^es of pay or subject to 
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different conditions of service and that 
constitution of such services is not viola- 
tive of Article 14 of the Constitution. It 
was also held that the proposition Arti- 
cle 14 requires that equal work must 
receive equal pay or that if there is 
equality in pay and work there have to 
he equal conditions of service is unten- 
able and that the Government which is 
carrying on the administration has neces- 
sarily to have a choice in the constitu- 
tion of the services to man the adminis- 
tration and that the limitations imposed 
by the Constitution are not such as to 
preclude the creation of such services. 

The latest decision of the Supreme 
Court in State of Mysore v. Narasinga 
Rao, AIR 1968 SC 349 has very material 
bearing on the question at issue. The 
Mysore State created two separate pay 
scales for matriculates and non-matricu- 
lates in the same category of tracers. It 
was held that Article 14 does not forbid 
reasonable classification for the purposes 
of legislation. When any impugned rule 
or statutory provision is assailed on the 
ground that it contravenes Article 14, its 
validity can be sustained if two tests are 
satisfied. The first test is that the classi- 
fication on which it is founded must be 
based on an intelligible differentia which 
distinguishes persons or things grouped 
together from others left out of the 
group; and the second test is that the 
differentia in question must have a 
reasonable relation to the object sought 
to be achieved by the rule or statutory 
provision in question. Article 16 is only 
an instance of the application of the gen^ 
ral rule of equality laid down in Arti- 
cle 14 and it should be construed as such. 
Hence, there is no denial of equality of 
opportunity unless the person, who com- 
plains of discrimination, is equally situat- 
ed with the person or persons who are 
alleged to have been favoured. Article 
16 (1) does not bar a reasonable classifi- 
cation of employees or reasonable tests 
for their selection. The provisions of 
Article 14 or Article 16 do not exclude 
the laying down of selective tests, nor 
do they preclude the Government from 
laying down qualifications for the post 
in question. Such qualifications need 
not be only technical, but they can also 
be general qualifications relating to the 
'suitability of the candidate for public 
service as such. It was, therefore, held 
that the classification of two grades of 
tracers — one for Matriculate tracers with 
■' higher pay scale and the other for non- 
Matriculate tracers with a lower pay 
scale was not violative of Article 14 or 
Article 16 of the Constitution. 

18. In ' the present .case, therefore, 
creation of 25% of "selection grade” 
pbsts out of the Assistants amounted to 
creation of "Upper Division Assistants” 


corresponding to West Bengal Secretariat 
and the remaining 75% of the Assistants 
would correspond to Lower Division 
Assistants in West Bengal. Sn, in effect 
the order of the Government of India as 
per Ext. A-l was brought into force by 
creating tv/o separate divisions among 
the Assistants. The Government would 
have been well advised if they separat- 
ed 25% posts out of 101 posts of the 
Assistants and designated them as "Upper 
Division Assistants” carrying higher 
scale of pay. The Government should 
have made a separate classification in 
serial no. 7 in schedule I of Tripura Em- 
ployees’ (Revision of Pay and Allow- 
ances) Rules of 1963 by separating Upper 
Division Assistants from Lower Division 
Assistants and mentioning the number of 
their posts and their separate scales of 
pay instead of creating a confusion by 
adding ■ "25 % of the posts” with a sepa- 
rate scale of pay. But, this is not vio- 
lative of the provisions of Articles 14 and 
15 of the Constitution of India. As al- 
ready pointed out, the Government of 
the Union Territory has the executive 
power to lay down separately the prin- 
ciples for the selection of the Assistants 
for the selection grade posts and these 
instructions are found in Exts. B-5 and 
B'6. So, that portion of classification as 
"25% of the posts” in serial no. 7 in 
schedule I of the Tripura Employees’ 
(Revision of Pay and Allowances) Rules 
of 1963 cannot be struck down on the 
ground that the said rules themselves do 
not indicate the method in which the 
"25 % of the posts” should be filled up. 

19. The further contention of the 
learned counsel for the petitioners that 
either all the Assistants should be given 
the same scale of pay namely, Rs. 150- 
250/- or, preferably, the selection grade 
scale of pay of Rs. 225-475/- by deleting 
the expression "for 25% of posts” from 
Col. 4 of serial No. 7 in schedule I of 
Tripura Employees Revision of Pay & 
Allowances Rules of 1963 does not arise. 
No doubt, under the doctrine of sever- 
ability a rule, which is invalid, can be 
separated and the rule which is valid can 
be upheld. Vide M/s. Jalan Trading Co. 
Private Ltd. v. Mill Mazdoor Sabha. AIR 
1967 SC 691, Gulabbhai Vallabbhai v. 
Union of India, AIR 1967 SC 1110, and 
State of Madhya Pradesh v. Ranojirao 
Shinde, AIR 1968 SC 1053. But, this ques- 
tion does not arise in view of my finding 
that the separation of 25 % of the posts to- 
wards the selection grade with higher 
scale of pay is not invalid. 

20. It may be noted that Ext. A-5, 
copy of the petition dated 15-3-1967 sent 
by the petitioners by way of demand for 
justice, shows that their grievance was 
that the revision of pay scales of the 
Assistants was not made on par with that 
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in West Bengal. So, they demanded that 
their pay scales should be revised in ac- 
cordance with the pay scales obtaining 
for the same cadre in West Bengal. But, 
in the course of the arguments it trans- 
pired that in making the selection of the 
Assistants for the selection grade some 
irregularities were committed. The peti- 
tioners and the remaining Assistants in 
the Civil Secretariat were informed about 
the test, which was arranged to be held 
in the Umakanta Academy Campus Hall 
from' 9-30 A. M. to 5 P. M. on 17-9-1961. 
Vide Ext. B-7. Ext. B-8 contains a list 
of 84 Assistants who were eligible to sit 
for the test. The five petitioners bear- 
ing serial Nos. 51 to 53, 59 and 74 as 

per Ext. B-8 did not sit for the examina- 
tion. Some other Assistants also did not 
sit for the examination. After the 
remaining Assistants appeared for the 
examination, their marks were listed out. 
Then there was correspondence between 
the Chief Commissioner and the Chief 
Secretary, who suggested that no further 
oral intendew was necessary and 
that a panel of Assistants eligible 
for promotion as selection grade 
Assistants might be prepared on the 
basis of seniority-cum-merit. Vide Ext. 
BIO, Ext. Bll shows that three Assis- 
tants were absent and that the spe- 
cial test for them might be conducted 
on 15-10-1961, that in the meanwhile the 
others who stood in the test should be 
promoted as mentioned in Para 4 of 
Ext. B-11 and that two posts should be 
left vacant to be filled up after the 
remaining three Assistants sat for the 
examination. Ext. B-12 shows that 18 
Assistants were selected and promoted to 
the selection grade on 7-10-1961 and that 
they were given higher scale of pay. 
Ext. B-14 shows that the test for the 
absentee Assistants was held on 6-6-1965 
and not on 15-10-1961 as proposed and 
that they were selected and appointed 
to the selection grade on 11-6-1965, The 
said two Assistants Shri Birendra 
Kishore Roy and Shri Usha Rani an Das 
Gupta, who were selected in 1965, were 
not made parties to the Writ petition. 
It further appears that three more Assis- 
tants serial Nos. 8, 15 and 35 in E^. B-8 
were also subsequently promoted in 1968 
as selection grade Assistants. They too 
were not made parties to this Writ peti- 
tion. After the respondents filed docu- 
ments showing the instructions issued by 
the Government for selecting the Assis- 
tants and the lists of candidates etc., the 
petitioners filed counter affidavit refut- 
ing the documents. The respondents 
filed a rejoinder to the petitioners’ coun- 
ter. It is not necessary to examine the 
further question whether the respondents 
4 to 20 and some others, who are not 
parties to this Writ petitfon, were valid- 


ly appointed in the selection grade or 
not. For, the petitioners never challeng- 
ed their appointments in the Writ peti- 
tion, This matter- is outside the scope 
of the present Writ petition. As already 
stated the Writ petitioners want only that 
all the Assistants should have one uni- 
form scale of pay and grade — either the 
lower scale or the increased scale given 
to the selection grade.- The petitioners 
never prayed that the appointments of 
the respondents 4 to 20 to the selection 
grade should be set aside. So, it is not 
necessary to decide a question, which is 
not pleaded in the Writ petition. Vide 
Vidya Sagar v. Board of Revenue, U. P. 
Lucknow, AIR 1964 All. 356, Pratap 
Singh V. State of Punjab, AIR 1964 SC' 
72, though according to Sri Subramania 
Desika Gnanasambanda Pandarasannidir 
V. State of Madras, AIR 1965 SC 1578 a 
plea raised in the affidavit-in-rejoinder 
for the first time may also be consider- 
ed. The faint contention of the learned 
Counsel for the petitioners that the ap- 
pointments to the selection grade are in- 
valid because the executive instructions 
contained in Exts. B-4 and B-5 were not 
correctly followed is not tenable. For, 
the respondents 4 to 20 were taken 
by surprise. They did not file any 
counter, because no relief was ask- 
ed for by the petitioners against them. 
Besides, this Court cannot issue any Writ 
against the other Assistants, who were 
promoted to the selection grade, in their 
absence as parties to the Writ petition. In 
fact, the learned Counsel for the peti- 
tioners did not seriously press this as- 
pect of the case. He concentrated his 
argument only on the question of the 
alleged discrimination in the pay scale- 
lower scale for 75% of the Assistants 
and a higher scffie for 25% of them. 

21. Before concluding the judgment, it 
is necessary to point out that it is desir- 
able that the respondents 1 to 3 should 
separate 25% posts out of the Assistants 
and designate them as posts of upper 
division Assistants carrying the revised 
scale of pay of Rs. 225-475/- and frame 
rules for filling up the said posts. 

22, Thus, there are no grounds for 
making the rule absolute and the rule is 
accordingly discharged. In the circum- 
stances of the case, I direct the parties to 
bear their respective costs. 

Rule discharged. 
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Shri Manmatha Bhattacharjee, Peti- 
tioner V, Union Territory of Tripura, now 
.known as Government of India, Agartala 
and another. Respondents. 
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Writ Petn. No. 12 of 1964, D/- 1-9-1969, 
Civil Services — Revised Leave Rules, 
1933, R. 14 (c) — Removal from service 
for over-staying leave other than extra- 
ordinary leave — R. 14 (c) does not ap- 
ply — Compliance with Axt. 311 neces- 
sary. 

Rule 14 Cc) and Regulation 13 of the 
Jodhpur Service Regulations are almost 
identical in nature and effect though 
they are differently worded. A plain 
reading of R. 14 (c) would bring out that 
it applies to a Government servant who 
overstays the extraordinary leave grant- 
ed to liim and to one who absents him- 
self from duty without taking any leave 
or who overstays leave other than extra- 
ordinary. Therefore where a Government 
servant remains absent from duty with- 
out earned leave applied for being san- 
ctioned, he is guilty of misconduct but 
for such misconduct he could be removed 
from service only on compliance with the 
constitutional requirements enshrined in 
Art. 311. In such case removal or dis- 
charge from service of the servant tmder 
R. 14 (c) is clearly unsustainable. AIR 
1966 SC 492 Applied. (Para 9) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 492 (V 53) =! 

1966-1 SCR 825, Jai Shanliar v. 

State of Rajasthan 6, 7 

B. C. Dev Barma and Shri R. L. Cha- 
kraborty, for Petitioner; H. C. Nath. Gov- 
ernment Advocate, for Respondents. 

ORDER; In this writ petition, filed 
under Article 226 of the Constitution, the 
petitioner Manmatha Bhattacherjee, who 
was employed as Lower Division clerk in 
the Education Directorate of the Tri- 
pura Administration, challenges the vali- 
dity of his removal from service. 

2. Manmatha Bhattacherjee was re- 
cruited on 30th of December, 1952, as 
primary teacher and joined on 1-1-1953 
under the Tripura Administration in the 
Education Department, Relief and Re- 
habilitation, and from there he was 
transferred to the Education Department, 
Tripura, wherein he was absorbed as 
Lower Division clerk. In the year 1955 
his services were placed at the disposal ' 
of the Territorial Council. He was ui^ 
graded in course of time as Upper Divi- 
sion clerk and transferred to the office 
of the Inspector of Schools, Sadar. By 
an order dated 14-3-1962, he was trans- 
ferred from there to the office of the 
Inspector of Schools at Dharmanagar, 
where he took over on 1-5-1962 after 
having been released on 24-4-1962 by the 
Inspector of Schools at Sadar. On 2-5- 
1962, he applied for 6 days’ casual leave 
for bringing his family from Agartala to 
Dharmanagar. On reaching Agartala on 
3-5-1962, he found his wife gravely ill. 
Consequently, he applied for 2 months’ 


earned leave, with effect from 2-5-1962, 
to the Inspector of Schools at Dharma- 
nagar. The relevant application was ac- 
companied by a medical certificate res- 
pecting his wife’s illness. However, that 
application fetched no reply. He then 
submitted an application on 22-6-1962 for 
payment of his salary. Thereafter, he 
submitted another application praying 
for extension by one month of the earn- 
ed leave effective from 2-7-1962. That 
too remained unresponded. Faced with 
critical situation arising out of his wife’s 
contmued illness and non-response to his 
applications for leave and payment of 
salary already earned, in sheer frustra- 
tion the petitioner tendered his resigna- 
tion on 6-7-1962 per registered cover ad- 
dressed to the Inspector of Schools, 
Dharmanagar, 

By a letter dated 11-7-1962, he was 
informed by the Inspector of Schools that 
his resignation may not be accepted as 
he had not resumed duty in compliance 
with the direction contained in letter 
dated 29th of June/3rd of July, 1962, sent 
to him. The petitioner wrote back stat- 
ing that he had not received any such 
letter. Some more correspondence was 
exchanged between him and the Inspec- 
tor of Schools imtil 30th of November, 

1962, when the petitioner addressed a 
communication to the Chief Executive 
Officer of the Tripura Territorial Coun- 
cil, praying for acceptance of his resigna- 
tion earlier submitted and claiming leave 
salary due to him. Some dispute was 
also pending between the petitioner and 
the Department respecting his T. A. bill 
in connection with his transfer to Dhar- 
managar. He had drawn Rs. 175/- in 
advance before proceeding to that station. 
The Principal Officer of the Tripura 
Territorial Council directed the petitioner, 
by a communication dated 8-2-1963, that 
unless "the final T. A. bill’’ was submitt- 
ed, his representation dated 30th of 
November, 1962, addressed to the Chief 
Executive Officer shall not be considered. 
The petitioner sent a reminder on 17-5- 
1963 for acceptance of his resignation and 
pa 3 nnent of arrears of salary, and also 
submitted a duplicate T. A. bill on 6-3- 

1963. Having received no further com- 
munication from any quarter, he was 
forced to make a representation on 22- 
8-1963 to the Director of Education 
Department. That Director commimicat- 
ed to him, by a letter dated 3rd/9th 
September, 1963, that the order regard- 
ing his serwee had been communicated 
to the Inspector of Schools, Dharma- 
nagar. A copy of that order was also 
sent to the petitioner. That order was to 
the effect that Manmatha Bhattacherjee 
having remained absent from duty for a 
period exceeding 90 days with effect 
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from 2-5-1965. his services stood auto- 
matically terminated from the forenoon 
of 21-7-1963 in tenns of Rule 14 (c) of the 
Revised Leave Rules of 1933. 

3. The petitioner filed an appeal -with 
the Chief Commissioner of Tripura on 
16-9-1963 against the order terminating 
his services. It is alleged that no reply 
was received by him from the Chief 
Commissioner. 

4. It was claimed in the writ petition 
that the termination of the petitioner’s 
service is in violation of Article 311 of 
the Constitution for it is obviously in 
the nature of penalty. It was also em- 
phasised that though the petitioner had 
submitted his resignation, on 6-7-1962, no 
attention was paid to it and he was dis- 
charged from service on a different 
ground. 

5. The respondents traversed in their 
written statement the contention of the 
petitioner that his removal from service 
offends the constitutional provisions. It 
was pleaded that it is a case of automatic 
termination of service in accordance 
with Rule 14 (c) of the Revised Leave 
Rules, 1933, and not a case of dismissal, 
removal or reduction in rank by way of 
punishment, and that, as such, the appli- 
cability of Article 311 is not attracted. 
Another point urged was that since the 
petitioner had resigned from his post on 
5-7-1962 with one month’s notice, his 
service came to an end on 5-8-1962. 

6. Shri Dev Barma, appearing for the 
petitioner, submitted on the authority of 
AIR 1966 SC 492, Jai Shanker v. State 
of Rajasthan, that the removal of a Gov- 
ernment servant from service for over- 
staying his leave is illegal even though 
the Service Regulations by_ which he is 
governed contain a provision to that 
effect. Jai Shanker (of the cited autho- 
rity) had challenged the validity of ter- 
mination of his service, which termina- 
tion, it was claimed on behalf of the Gov- 
ernment, had come about in terms of 
Regulation 13 of Jodhpur Service Regula- 
tions. The Regulation runs as imder: 

"An individual who absents himself 
without permission or who remains absent 
without permission for one month or 
longer after the end of his leave should 
be considered to have sacrificed his ap- 
pointment and may only be reinstated 
with the sanction of the competent autho- 
rity. 

_ Note:- The submission of an applica- 
tion for extension of leave already grant- 
ed does not entitle an individual to absent 
himself without permission’’. 

Rule 14 (c) of the Revised Leave 

Rules of 1933 relied upon by the respon- 
dents in our case is in the following 
terms: — 

"Where a Government servant, who is 
not in permanent employ or quasi-per- 


manent _ employ, fails to resume duty on 
the expiry of the maximum period of ex- 
traordinary leave' granted to him, or 
where such a Government servant who 
is granted a lesser amount of extraordi- 
nary leave than the maximum amount 
admissible, remains absent from duty for 
any period which together -with the ex- 
traordinary leave granted exceeds the 
limit upto which he could have been 
granted such leave under sub-rule (b), he 
shall, unless the President in view of the 
exceptional circumstances of the case 
otherwise determine, be deemed to have 
resigned his appointment and shall, ac- 
cordingly, cease to be in Government 
employ’’. 

This Rule and Regulation No. 13 appear 
to be almost identical in nature and 
effect though they are differently word- 
ed. 

7. The Supreme Court posed the 
question, in Jai Shanker’s case, AIR 1966 
SC 492, whether Regulation 13 is suffi- 
cient to enable the Government to 
rernove a person from service without 
giving him an opportunity of showing 
cause against that punishment. It was 
represented before the Supreme Court by 
the counsel for the Government that the 
Government does not order removal* of 
the employee under Regulation no. 13 
because the incumbent himself gives up 
the employment. Repelling the conten- 
tion, the Supreme Court held: 

"We do not think that the constitu- 
tional protection can be taken away in 
this manner by a side wind. WMle, on 
the one hand, there is no compulsion on 
the part of the Government to retain a 
person in service if he is unfit and de- 
serves dismissal or removal, on the other, 
a person is entitled to continue in ser- 
vice if he wants until his service is ter- 
minated in accordance with law. One 
circumstance deserving removal may be 
over-staying one’s leave. This is a fault 
which may entitle Government, in a suit- 
able case, to consider a man as imfit to 
continue in service. But even if a regu- 
lation is made, it is necessary that Gov- 
eriunent should give the person an op- 
portunity of showing cause why he should 
not' be removed.” 

At another place In the judgment the 
Supreme Court observed: 

"■Whichever way one looks at the mat- 
ter, the order of the Government invol- 
ves a termination of the service when 
the incumbent is willing to serve. The 
Regulation involves a punishment for 
overstaying one’s leave and the burden 
is thrown on the incumbent to secure 
reinstatement by showing cause. It is 
true that the Government may visit the 
punishment of discharge or 'removal from 
service on a person who has absented 


22 Tri. [Prs. 7-10] Manmatha v. Union, of India (Bindra J. C.) A. LB. 


himself by over-staying his leave, but we 
do not think that Government can order 
a person to be discharged from service 
without at least telling him that they 
propose to remove him and giving him 
an opportunity of showing cause why he 
should not be removed. If this is done 
the incumbent vdll be entitled to move 
against the punishment for, if his plea 
succeeds, he will not be removed and no 
question of reinstatement wiU arise”. 

Yet another relevant observation made 
by the Supreme Court was; 

"A removal is removal and if it is 
punishment for overstaying one’s leave 
an opportunity must be given to the per- 
son against whom such an order is pro- 
posed, no matter how the Regulation des- 
cribes it. To give no opportunity is to 
go against Art. 311 and this is what has 
happened here". 

8. I think these observations of the 
Supreme Court are decisive of the mat- 
ter debated before this Court. Admitted- 
ly the petitioner was never called upon 
to show cause against his proposed ter- 
mination of service on account of his ab- 
sence from duty for a period exceeding 
90 days from 2-5-1962. It is really tragic 
that the Director of Education should 
make an order on 26th of August, 1963, 
to the effect that the service of the peti- 
tioner stood automatically terminated 
with effect from 31-7-1962 forenoon, 
when the petitioner had submitted his 
resignation as long ago as 6th of July, 
1962. It is obvious that the Department 
v/as out to smite the petitioner for hav- 
ing enjoyed leave without getting the 
same first sanctioned. In fairness to the 
petitioner, the Department should have 
referred the matter to the President of 
India in terms of Rule 14 (c) asking in- 
structions whether the resignation of the 
petitioner should be accepted or his ser- 
wce considered terminated. In face of 
the peculiar situation created by the 
resignation of the petitioner, the Educa- 
tion Department would have been well 
advised to place ^ the relevant papers 
before the President for his necessary 
directions. It reflects on the efficiency of 
the Department that an application for 
earned leave should remain unattended 
for a period of more than two months. 
According to para 7 of the written state- 
ment of the respondents, the petitioner 
was addressed a letter on 3rd of July, 1962, 
communicating rejection of his leave 
and directing him to resume duty by 5th 
of July, 1962. The petitioner has denied 
the receipt of that letter and his denial 
is supported by affidavit. There is no 
counter-affidavit that such a letter had 
actu^y been posted to the address of the 
petitioner. A copy of that letter was 
supplied to the petitioner at his request 
on or about 31st of July, 1962 vide para 8 


of the written statement. It follows that 
the petitioner did not receive any official 
communication earlier than 31st of July, 
1962, that his leave application had been 
rejected. Anyway, in view of the 
Supreme Court authority cited above it 
is not open to the respondents to contend 
that the petitioner’s discharge from ser- 
vice does not offend the provisions of 
Article 311 inasmuch as admittedly he 
was not afforded an opportunity of show- 
ing cause against his propos^ removal 
or discharge from servica 

9. I am also not satisfied that the 
case of the petitioner is covered byR. 14 
(c). A plain reading of the rule would 
bring out that it applies to a Government 
servant who overstays the extraordinary 
leave granted to him, and not to one who 
absents himself from duty without taking 
any leave or who overstays leave other 
than extraordinary. Rule 14 fa) provides 
that the extraordinary leave may be 
granted to an officer in special circum- 
stances — 

(i) where no other leave is by rule 
admissible, or 

(ii) when other leave is admissible, but 
the officer concerned applies- in writing 
for the grant of extraordinary leave. 

It is not the contention of the respon- 
dents that no variety of leave was due 
to the petitioner when on 3rd of May, 1962, 
he applied for two months’ earned leave. 
Nor it can be urged that the petitioner 
had ever moved the authority concerned 
in writing for grant of extraordinary 
leave to him. The entire correspondence 
exchanged between the parties has been 
placed on the record by the petitioner. 
That correspondence shows that he had 
applied only for earned leave and not for 
extraordinary leave. Therefore, I fail to 
see how could the Government dispense 
with petitioner’s services trader rule 14 
(c). If the petitioner had remained ab- 
sent from duty tvithout earned leave ap- 
plied for having been sanctioned, he was 
guilty, none may seriously dispute, of 
misconduct but for such misconduct he 
could be removed from service only 
on compliance with the constitutional 
requirements enshrined in Art. 311. That, 
of course, never happened. The removal 
or discharge from service under Rule 14 
(c) is clearly unsustainable because in 
terms that rule does not apply to the 
instant case. The petitioner had remained 
absent without earned leave having been 
granted to him, and it cannot be the 
charge against him that he had overstay- 
ed extraordinary leave. 

10. Shri H. C. Nath, the learned Gov- 
ernment Advocate appearing for the res- 
pondents, submitted, towards the close of 
his arguments, that in view of the resi- 
gnation tendered by the petitioner on 
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6-7-1962, his service terminated on the 
expiry of period of one month mentioned 
in the letter of resignation, and that as 
such he is not entitled to claim the decla- 
ration that he is still in service. Shri 
Dev Barma, on the other hand, urged 
that since the Government has never 
accepted the resignation of the petitioner, 
though the latter had requested repeat- 
edly for its acceptance, the submission 
made by Shri H. C. Nath has no founda- 
tion to rest upon. He, therefore, prayed 
that the petitioner is entitled to the 
declaration that he is stih in service. The 
matter at issue does not appear to be free 
from difficulty. It can be looked at from 
three angles. Firstly, it can be said that 
the resignation became effective from 6- 
8-1962 on the expiry of one month’s 
notice given per letter of resignation it- 
self. In the second place, it may be 
legitimately contended that the resigna- 
tion having not been accepted thus far, 
despite petitioner’s repeated requests to 
accept it, the Government may not see 
its way in accepting it even at present. 
Lastly, the resignation having admittedly 
not been accepted so far the petitioner 
may have the right to withdraw it and 
he may withdraw it. It is also conceiv- 
able that the Government may accept the 
resignation before it is withdrawn by the 
petitioner. All these matters require 
serious scrutiny and consideration. I 
have decided not to adjudicate on that 
aspect of the dispute between the parties 
in the present writ petition. I may now 
set out in a few words what has weighed 
with me in reaching that conclusion. 

11. The petitioner came to the Court to 
challenge his discharge or removal from 
service, which the Director of Education, 
Tripura, declared on 26-8-1963 to have 
come about on the basis of R, 14 (c), as be- 
ing unconstitutional. That relief, as 
held above, he is clearly entitled to claim. 
Another two reliefs asked for by him 
were the declaration that he still con- 
tinues to be in service and that he is 
entitled to all benefits of pay and^ allow- 
ances from 1-5-62 to date. It is these 
reliefs that I am not inclined to grant in 
this petition because of the complication 
created by the resignation submitted by 
the petitioner on 6-7-1962. The peti- 
tioner did not solicit this Court to deter- 
mine his rights in the context of his 
resignation: he only prayed that his 
removal from service on the footing of 
Rule 14 (c) be quashed and his conse- 
quential rights determined. It were the 
respondents who pleaded, alternatively, 
that the petitioner’s service had terminat- 
ed on the basis of resignation submitted 
by him. The respondents did not aver, 
however, in their written statement, nor 
did their counsel say so during the 
course of arguments in this Court, that 
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the petitioner’s resignation had been ac- 
cepted. The only plea adopted by the 
respondents in the written statement was 
that the resignation had become opera- 
tive by its own force on the expiry of 
one month’s notice given by the peti- 
tioner. If such were the factual and legal 
consequence of the language in which 
the resignation was couched, the Prin- 
cipal pfficer of the Tripura Territorial 
Council would not have mentioned in the 
letter dated 8th February, 1963, fcopy 
marked “T”), that unless the final T. A. 
bill were adjusted no action on the 
representation dated 30th of November, 
1962, made by the petitioner could be 
taken. A copy of that representation of 
the petitioner is marked "S”. Therein he 
had prayed that his resignation dated 6th 
of July, 1962, should be accepted and its 
acceptance communicated to him. 

After the petitioner had submitted the 
final T, A. bill in duplicate along with his 
letter dated 6-3-1963 (marked "U”), and 
that had fetched no reply, he addressed 
the application dated 17-5-1963 (Marked 
"U-l”) to the Principal Officer of the 
Education Department, Tripura Terri- 
torial CouncU, repeating the request for 
acceptance of his resignation at an early 
date with the remark "this is long over- 
due”. It was on 26th of August, 1963, that 
the curtain was drawn on the extensive 
correspondence between the parties when 
the Directorate of Education, Tripura, 
addressed a letter to Education Inspec- 
torate, Dharmanagar, that since the peti- 
tioner had absented himself from duty 
for a period exceeding 90 days from 2-5- 
1962, his service stood automatically ter- 
minated with effect from 21-7-1963 (fore- 
noon) in terms of Rule 14 (c). The 
correspondence exchanged between the 
parties, thus brings out clearly that even 
until 26th of August, 1963, the Department 
had not taken into consideration the 
resignation of the petitioner. Nor was it 
evidently of the view that the resignation 
had become effective from 6-8-1962. 

12. As against the petitioner, it can be 
mged quite plausibly that since he had 
submitted his resignation on 6-7-1962 
with one month’s notice and since he had 
not thereafter offered to work in his post, 
he cannot contend that he is still in 
service or that he is entitled to his salaiy 
right upto this date. All through his 
correspondence he insisted on his resigna- 
tion being accepted and never prayed in 
the alternative that he should be permitt- 
ed to resume duty. In such circum- 
stances. it passes comprehension hov/ can 
he claim salary etc. right upto this day. 

13. Further, the salary of the peti- 
tioner wRl depend on the nature of the 
leave due to him from 2-5-1962. There 
is no data on the nresent record to 
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enable the Court to give a finding on 
that point. Obviously, some evidence is 
required for deternunation of that dis- 
pute between the parties. 

14. Taking all these factors into consi- 
deration, I have come to the conclusion 
that I should grant the petitioner only 
this declaration against the respondents 
that his removal from service on the 
basis of Rule 14 (c) is illegal and in- 
operative, being violative of Article 311 
of the Constitution, and that declaration 
is hereby made. The other disputes be- 
tween the parties, namely, (i) whether he 
still continues in service, (ii) what is the 
effect of the resignation tendered by 
him, and .(iii) to what salary, if any, the 
petitioner is entitled, are left open be- 
tween them. They should better be 
resolved amicably, else the aggrieved 
party may seek relief in the Civil Court. 
I feel clear that those disputes can be^ 
be settled after a regular trial in a Civil 
Court and not in a writ Court. 

15, I direct that the respondents shall 
pay one-half costs of this petition to Man- 
matha Bhattacherjee. the petitioner. 
Advocate’s fee Rs. 50/-. 

Order accordingly. 


AIR 1970 TRIPURA 24 (V 57 C 4) 

R. S. BINDRA, J. C, 

Nilambar Roy, Petitioner v. Durga 
Charan Saha Roy, Respondent. 

Civil Revn. No. 40 of 1966, D/- 30-8- 
1969, against order of Munsiff, Belonia, 
D/. 22-8-1966. 

(A) Civil P. C. (1908), O. 26, Rr. 7 
and 8 — Examination of witness on 
commission — Statement shall form part 
of record of suit subject to R. 8. 

The statement taken on commission does 
not ipso facto form part of the record and 
be read as evidence in the case. It shall 
form part of the record of the suit sub- 
ject to the provisions contained in R. 8 
of O. 26. The intention of the legislature 
is that unless some one of the disabili- 
ties or peculiar circumstances, which 
govern the issuing of a commission for 
examination of a witness continues to 
obtain tmtil the stage for reading of his 
evidence is reached in the suit, or the 
witness whose statement had been record- 
ed on commission has died by that stage, 
the witness must be brought to the 
Court for personal statement to enable 
the Presiding Officer to judge his vera- 
city in the back-ground of his conduct 
and demeanour while in the witness-box. 
It should, therefore, be only in excep- 
tional cases that the Court exercise its 
discretion under clause (b) of Rule 8 if 
only because every conscientious and 

JM/JM/E597/69/LGC/M 


devoted-to-the-job presiding officer of the 
Court would be anxious to have a look 
at the witness whose statement may in- 
fluence his judgment one way or the 
other, (Para 6) 

(B) Civil P. C. (1908), S. 115 and 
O. 26, R. 8 — Statement of plaintiff taken 
on Commission — Trial Court rejecting 
the objection of defendant regarding 
reading the statement as evidence without 
considering provisions of R. 8 of O. 26 
— Held the Court acted in exercise of its 
jurisdiction both illegally and with 
material irregtilarity. (Para 7) 

M. R. Choudhury, for Petitioner; B. B, 
Gupta, for Respondent. 

ORDER: In the suit, filed by Durga 
Charan Saha Roy, against Nilambar Roy 
in the Court of Mimsiff at Belonia, an 
application was made, on 9-6-1966. for 
examination of the plaintiff on commis- 
sion since he was much too iU to make 
statement by personal appearance in 
Court. That application was granted and 
the commission issued. The commissioner 
recorded the statement of the plaintiff 
on 21-8-1966. When the case was taken 
up in the Court on the next day, 22-8- 
>1966, for examination of plaintiff’s other 
witnesses, the defendant moved an appli- 
cation praying that the evidence of the 
plaintiff recorded on commission should 
not be read as evidence in the case be- 
cause the plaintiff was in good health 
and so could appear in Court for making 
his deposition. The defendant also 
objected to the examination of the plain- 
tiff’s two witnesses, who were in attend- 
ance, on the ground that list of the wit- 
nesses whom the plaintiff wanted to exa- 
mine had not been ffled in the Court in 
time. 

2. The plaintiff vigorously opposed 
both the objections raised by the defen- 
dant. 

3. The trial Court rejected the first 
objection with the observation that the evi- 
dence recorded on commission could not 
be "rejected” only for the reasons that "the 
plaintiff may have stated that he has now 
recovered from his illness”. The other 
objection of the defendant was also dis- 
allowed on the score that the plaintiff is 
not bound in law to furnish the list of 
witnesses to the Court earlier than the 
date fixed for recording evidence on his 
behalf. 

4. The defendant having felt aggriev- 
ed with that order of the Mimsif has 
come up in revision to this Court unaer 
Section 115 of the Civil Procedure Code, 

5; Shri M. , R. Choudhury, appearing 
for the defendant-petitioner, has not 
pressed the ground pertaining to the non- 
submission of list of witnesses by the 
plaintiff. I think he has adopted the 
right course. The relevant provision of 
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law is contained in Rule lA of Or. XVI 
of the Civil Procedure Code. That .rule 
enacts that where any party to the suit 
has, at any time on or before the day 
feed for the hearing of evidence, filed 
in the Court a list of persons either for 
giving evidence or for producing docu- 
ments, the party may, without applying 
for summons under Rule 1, bring any 
^ch person, whose name appears in the 
list, to give evidence or to produce docu- 
ments. It- is apparent that the rule gives 
option to the party to submit the list of 
witnesses either on or before the day fe- 
ed for the hearing of his evidence. Since 
the hearing of evidence of the plaintiff of 
the case in hand had to begin on 22-8- 
il966, he could well submit the list of wit- 
nesses on that day. There was no obli- 
gation on him to put in that list earlier. 
Tlierefore, the trial Court was .iustified in 
rejecting the contention of the defendant 
that the plaintiff should not be permitt- 
ed to examine the two witnesses who had 
put in appearance in the Court on 22-8- 
1966. 

6. Shri Choudhury was very vehement 
in canvassing the proposition that the de- 
fendant’s objection against the evidence of 
the plaintiff recorded on commission be- 
ing read in the suit had^ been unjustifi- 
ably turned down. I think his stand is 
sustainable in law. Rule 7 of Or. XXVI 
of the Code prescribes that the commission 
and the return thereto, as also the evi- 
dence taken under it, shall form part of 
the record of the suit, but subject to the 
provisions contained in Rule 8. Rule 8 
may usefully be reproduced here. It 
runs as under: 

"Evidence taken under a commission 
shall not be read as evidence in the suit 
■without the consent of the party against 
whom the same is offered, unless — 

(a) the person who gave the e-widence 
Is beyond the jurisdiction of the Court, 
or dead or unable from sickness or in- 
firmity to attend to be personally exa- 
mined, or exempted from personal ap- 
pearance in Court, or is a person in the 
ser'vdce of Government who cannot, in 
the opinion of the Court, attend without 
detriment to the public service, or 

(b) the Court in its discretion dispenses 
with the proof of any of the circum- 
stances mentioned in clause (a), and 
authorises the e'vidence of any_ person be- 
ing read as e'widence in the suit, not'with- 
standing proof that the cause for taking 
such evidence by commission has ceased 
at the time of reading the same.” 

substance of the rule is that e'vi- 
oence taken on commission shall not be 
read as evidence in the suit -without _ the 
consent of the party against whom it is 
meant to be utilised, unless some one of 
the circumstances mentioned in clause (a) 
is proved to exist, or the Court in exer- 


cise of its discretion vested in it by 
clause^ (h) authorises the evidence being 
read in the suit on dispensing -with the 
proof of any such circumstance despite 
the fact that the cause for taking sudi 
e'vidence by commission has ceased to 
exist at the time of reading the same. If 
the Court, however, exercises the discre- 
tion under clause (b), that fact must appear 
on the record in the shape of a specific 
order, which should preferably contain the 
reasons which have weighed ■with the 
Court. If all these essential precautions 
are observed, the superior Court shall not 
be confronted ■with any problem if the 
aggrieved party happens to challenge the 
discretion exercised by the trial Court. 

The point that requires emphasis isr 
that the statement taken on commission 
does not ipso facto form part of the record 
and be read as e^widence in the case, as 
appears to have been assumed by the 
Munsiff in the present case, and this point 
is clearly brought out by the specific 
words "subject to the pro-visions of the 
next follo^wlng rule” put in parenthesis in 
Rule 7 of Or. XXVI. It appears to be the 
anxiety of the legislature that unless some 
one of the disabilities or peculiar circum- 
stances, which govern the issuing of a 
commission for examination of a ■witness 
continues to obtain until the stage for 
reading of his e^vidence is reached in the 
suit, or the witness whose statement had 
been recorded on commission has died by 
that stage, the witness must be brought to 
the Court for personal statement to enable 
the Presiding Officer to judge his veracity 
in the back-ground of his conduct and 
demeanour while in the viltness-box. 
Therein lies the philosophy behind and the 
reason or justification for enacting Rule 8. 
It should, therefore, be only in exceptional 
cases that the Court exercise its discretion 
under clause (b) of Rule 8 if only because 
every conscientious and devoted-to-the- 
job presiding officer of the Court would be 
anxious to have a look at the -wntness 
whose statement may influence his judg- 
ment one way or the other. 

7, Coming now to the case in hand it 
looks abundantly clear that while reject- 
ing the prayer of the defendant the Court 
did not have the pro'visions of Rule 8 be- 
fore its mind, and that it laboured under 
the impression that the e'vidence recorded 
on commission can form part of the record 
and be read in the case without anything 
more. This conclusion can be easily spell- 
ed out from the observation of the Court, 

"I do not think that although the 
plaintiff may have stated that he has now 
recovered from his illness, the deposition 
(recorded on commission) can be rejected 
on that ground only.” 

If the attention of the Court had been 
directed to R. 8 (b) it must have express- 
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ed itself quite differently while overrul- 
ing the objection raised by the defendant. 
Shri B. B. Gupta, appearing for the plain- 
tiff-respondent, wanted this Court to as- 
sume that the trial Court had dismissed 
the objection of the defendant in exercise 
of its discretion vested in it by Rule 8 (b). 
However, there is nothing on the record 
to lend weight to that contention. Hence, 
the inescapable conclusion that I am driven 
to is that the trial Court had rejected the 
objection on wrong assumption and so a 
case for interference in revision is made 
out. The Court appears to have acted in 
the exercise of its jurisdiction both illegal- 
ly and with material irregularity, to use 
the words of Section 115 of the Code under 
which the revision petition has been fil- 
ed, since it failed to take into considera- 
tion the provisions of Rule 8 Cb) while 
making the impugned order. 

8. As a result, I allow the revision 
petition to the extent that the order, over- 
ruling the objection of the defendant in 
regard to the evidence of the plaintiff 
recorded on commission, is quashed. I 
remit the case to the trial Court for re- 
decision of that objection of the defendant 
m the light of the provisions of Rules 7 
and 8 of Or. XXVI and of the observations 
made above. 

9. In view of partial success of the 
parties, I leave them to bear their own 
costs in this Court. Advocates fee Rs. 32/- 

Revision partly allowed. 


AIR 1970 TRIPURA 26 (V 57 C 5) 

R. S. BINDRA, J. C. 

Shri Hem Chandra Sarkar, Appellant v. 
Smt. Jyoti Bala Chakraborty, Respondent. 

Civil Misc. Petn. No. 138 of 1969, in 
First Appeal No. 1 of 1969, D/- 11-9-1969. 

(A) Civil P. C. (1908), Ss. 149, 107, O. 7 

R. 11 (b) and (c) — Discretion under 

S. 149 — Exercise of — Privilege of 
making up deficiency in Court-fee — Can 
be claimed as of right under O. 7, R. 11 
(b) and (c) read with S. 107 though not 
under S. 149, 

The appellant cannot claim as of right 
while moving the Court under Section 149, 
the payment of the additional Court-fee 
for it is plain from the language used 
therein that the matter rests in the discre- 
tion of the Court. However, the appel- 
lant can claim as of right the privilege of 
making up the deficiency in Court-fee in 
view of clauses (b) and (c) of Order 7, 
Rule 11, read with Section 107. The pro- 
visions of clause (c) of Rule 11 apply to 
appeals because the phraseology of sub- 
section (2) of Section 107 leaves no room 
for doubt on the point. Therefore the 
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appellate Court is bound to grant time to 
the appellant for making up the deficiency 
in the Court-fee if the memorandum of 
appeal is insufficiently stamped. That 
Court cannot in the latter circumstance 
adjudge the fate of appeal merely on the 
basis of the provisions of Section 149 in 
exercise of its discretion without comply- 
ing with the command given by clauses (b) 
and (c) of Rule 11 of Order 7 and giving 
time to the appellant to do the needful. If 
the appellant fails to make up the defi- 
ciency in the Court-fee within the time 
allowed to him by the appellate Court, 
then alone the Court may reject the 
memorandum of appeal as insufficiently 
stamped and not otherwise. Case law 
discussed. (Paras 8, 11) 

. (B) Civil P. C. (1908), S. 149— Memoran- 
dum of appeal insufficiently stamped due 
to wi'ong advice of counsel — Mistake is 
bona fide — Appellant can be allowed to 
pay deficient Court-fee — (Court Fees and 
Suits Valuations — Court-fees Act (1870), 
S. 28.) 

Where the mistake in filing insufficient- 
ly stamped memorandum of appeal on the 
part of the appellant is attributable to 
wrong advice given by a highly senior 
counsel engaged by him and the memo- 
randum of appeal was admitted without 
objection by the Registrar of High Court 
it is a case of bona fide mistake and the 
discretion imder Section 149 can be exer- 
cised so as to allow the appellant to make 
up the deficiency in Court-fee. (Para 8) 

_ That an appellant can make up the defi- 
ciency in the Court-fee in such manner 
can also be supported on basis of S. 28 of 
the Court-fees Act. (Para 12) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 Punj & Har 308 
(V 56), Jai Bhagwan v. Om 
Prakash 7, 13 

(1988) AIR 1968 Delhi 183 (V 55) = 

70 Pun LR (D) 7, Custodian of Eva- 
cuee Property v. Rameshwar Dayal 13 

(1966) AIR 1966 Punj 332 (V 53) = 

1965 Cur LJ 578, State of Punjab 
V. Nand Kishore 7, 13 

(1938) AIR 1938 Lah 361 (V 25) = 

40 Pun LR 413 (FB), Jagat Ram 
V. Misar Kharaiti Ram 13 

(1924) AIR 1924 Lah 401 (V 11) = 

71 Ind Cas 736, Shahadat v. 

Hukum Singh 13 

R. C. Bhattacharjee, A. K. Shyam 

Choudhury, N. C. Roy and P. K. Sarkar 
for Appellant; M. K. Dutta, for Respon- 
dent. 

ORDER; The prayer made in this 
application, dated 8-9-69 filed under Sec- 
tion 149 of the Civil Procedure Code by 
the appellant Hem Chandra Sarkar, is for 
condonation of the delay that occurred in 
paying the deficient Court-fee required for 
the memorandinn of appeal presented in 
this Court on 29-1-1969. 
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2. The relevant facts are that the res- 
pondent Jyoti Bala Chakraborty instituted 
a suit against the appellant Hem Chandra 
Sarkar for the latter’s ejectment from a 
house and for the recovery of arrears of 
rent, compensation, and mesne profits. The 
reliefs granted in the decree made by the 
trial Court were for the eviction of Hem 
Chandra from the house in dispute and 
for pajrment by him of Rs. 1750/. on 
account of rent, Rs. 300/- by way of com- 
pensation, and Rs. 50/- P. M. as mesne 
profits until the delivery of possession of 
the house by him to jyoti Bala. Hem 
Chandra went in appeal against that 
decree and the Additional District Judge, 
Tripura, set aside the decree for his evic- 
tion and for mesne profits but afimned the 
rest of it. Jyoti Bala filed second appeal 
in this Court against the decree of the 
Additional District Judge and that appeal 
was accepted and the decree of the trial 
Court was restored in fuU. This Court 
made the following order respecting mesne 
profits; — 

"The appellant will be entitled to re- 
cover possession of the house and also 
damages ® Rs. 50/- per mensem for the sub- 
sequent period from 1-10-57 imtil the date 
on which she obtains possession of the 
suit house. They should be ascertained 
under Order 20, Rule 12 C. P. C. separate- 
ly on a petition. The appellant wih have 
to pay Court fee on the ascertained amount 
before she executes the decree for arrears 
of rents or for damages.” 

3, Pursuant to the direction given by 
this Coiurt, Jyoti Bala moved a petition in 
the trial Court for ascertaining the 
damages. Hem Chandra filed objections 
pleading non-maintainability of the peti- 
tion and bar of limitation. The trial Court 
held, by its order dated 16th of December, 
1968, that Jyoti Bala was entitled to a 
decree for mesne profits at the rate of 
Rs. 50/- per mensem from 1-10-1957 until 
4-11-1968. the date preceding the one on 
which she had secured possession of the 
demised house. A final decree in accord- 
ance with this finding was consequently 
passed. It is against that decree that Hem 
Chandra filed an appeal in this Court on 
29-1-1969. 

4- The appeal was filed on a Coirrt- 
fee stamp of Rs. lO/- and the nature of the 
appeal was mentioned as miscellaneous. 
The appeal was admitted by this Court and 
notice issued to the respondent. When 
the appeal came up for hearing before me 
on 29-7-1969, none put in appearance on 
behalf of the respondent Jyoti Bala. How- 
ever, I raised the following two objections 
Euo motu: — 

(i) Whether the memorandum of appeal 
has been properly and adequately stampn 
ed and 

(ii) Whether this Court has jurisdiction 
to entertain and try this appeaL 


5. I adjourned the case on that day to 
23-8-1969 to enable the appellant’s counsel 
to prepare himself for addressing the 
Court respecting those two points. On 
that date the appellant put in an addi- 
tional Court-fee of Rs. 538.25 to make up 
the deficiency. 

G. The appeal was put up before me 
on 8-9-1969 in the presence of the counsel 
for both the parties. It was urged on be- 
half of the appellant that the deficiency 
in the Court-fee having been made up, 
arguments on point no. (ii) raised by the 
Court on 29-7-1969 be heard. However, 
since there v/as no application for con- 
doning the delay in making up the defi- 
ciency in Court-fee, an adjournment was 
granted until 9th of September for pre- 
senting such an application. The applica- 
tion was filed on 8th of September, 1969, 
itself and since it was opposed by the res- 
pondent on the 9th, parties’ counsel 
addressed arguments on its merits. 

7. Shri P. K. Sarkar urged on the 
authority of AIR 1966 Punj 332, State of 
Punjab V. Nand Kishore, that the appel- 
lant should be permitted to make up the 
deficiency in terms of Section 149 of the 
Code. Shri M. K. Dutta, representing the 
decree-holder, contended, on the other 
hand, that the prayer made by the appel- 
lant should be rejected for the reasons 
that it was not proved that it was on 
account of some bona fide mistake that the 
full Court-fee had not been paid when the 
appeal was filed on 29-1-1969, and that no 
application under Section 149 had been 
made at the time the appeal was present- 
ed in this Court. He cited the case of Jai 
Bhagv/an v. Om Prakash, AIR 1969 Punj 
and Har 308 to shore up this stand. After 
examining the two authorities, I have 
come to the conclusion that the one reli- 
ed upon by Shri M. K. Dutta is 
distinguishable and that the facts of the 
case in hand are more analogous to that 
of the authority cited by Shri P. K. Sarkar. 

8. Section 149 of the Code reads as 
under: 

"Where the whole or any part of any fee 
prescribed for any document by the law 
for the time being in force relating to 
Court-fees has not been paid, the Court 
may, in its discretion, at any stage, allow 
the person, by whom such fee is payable, 
to pay the whole or part, as the case may 
be, of such Court-fee; and upon such pay- 
ment the document, in respect of which 
such fee is payable, shall have the same 
force and effect as if such fee had been 
paid in the first instance.” 

The appellant can surely avail of this 
statutory provision for praying to the 
Court to make up the deficiency in Court- 
fee. It is correct that the appellant , can- 
not claim as of right, while moving the 
Court imder this section, the payment of 



28 Tri. [Prs. 8-11] H. C. Sarkar v. Jyoii Bala Chakraborty (Bindra J. C.) A.I.R. 


the additional Court-fee for it is plainly 
deducible from the language used that the 
matter rests in the discretion of the Court, 
In the present case, however, I am inclin- 
ed to exercise the discretion in favour of 
the appellant for it appears, as is men- 
tioned in the application made under 
Section 149, that his counsel did not give 
him the proper advice. The appeal was 
headed as a 'Miscellaneous Appeal’ by the 
counsel, although actually it was an ap- 
peal against the final decree. The Regis- 
trar of this Court also laboured under the 
impression that it was a Miscellaneous 
Appeal and adequately stamped as is ap- 
parent from his report dated 25-2-1969. 
It is not in dispute that a Court-fee of 
Rs. 10/- was sufficient if it were in fact 
a Miscellaneous Appeal. It would indeed 
be hard if the appeal were thrown out on 
a technical point for no apparent fault of 
the appellant himself, especially when he 
lost no time in making up the deficiency 
after the objection was raised by this 
Court suo motu. Hence, if the matter 
rested only on the exercise of discretion 
in favour of the appellant I would do so 
in context of the circumstances narrated 
for I feel satisfied that it is a case of bona 
fide mistake on part of the appellant and 
that mistake is attributable to wrong 
advice given by a highly senior counsel 
engaged by him. However, I find that the 
appellant can claim as of right the privi- 
lege of making up the deficiency in Court- 
fee in view of clauses (b) and (c) of 
Order VII Rule 11, read with Section 107 
of the Code. 

9. Claiises (b] and (cl of O. VTI, R. 11, 
of the Code run as xmder: — 

"The plaint shall be rejected in the 
following cases; — 

(al 

(b) Where the relief claimed is under- 
valued, and the plaintiff, on being requir- 
ed by the Court to correct the valuation 
within a time to be fixed by the Court, 
fails to do so; 

(c) Where the relief claimed is properly 
valued, but the plaint is written upon 
paper insufficiently stamped, and the plain- 
tiff, on being required by the Court to 
supply the requisite stamp-paper within 
a time to be fixed by the Court, fails to 
do so: 

(d) » 

It appears appropriate that Section 107 of 
the Code be reproduced here. It is in the 
following terms : — 

"111 Subject to such conditions and limi- 
tations as may be prescribed, an Appellate 
Court shall have power — 

(al to determine a case finally? 

(bl to remand a case; 

(c) to frame issues and refer them for 
trial; 

(dl_ to take additional evidence or to 
require such evidence to be taken. 


(2) Subject as aforesaid, the Appellate 
Court shall have the same powers and 
shall perform as nearly as may be the 
same duties as are conferred and imposed 
by this Code on Courts of original juris- 
diction in respect of suits instituted there- 
in.” 

Sub-section (2) of Section 107 gives the 
appellate Court the same powers and as- 
signs to it the same duties as are conferr- 
ed and imposed on the Court of original 
jurisdiction in respect of suits instituted 
therein. Indisputably, a Court of original 
jurisdiction has to give time to a plain- 
tiff for correcting the valuation of a suit 
if the relief claimed is undervalued, and 
to make tip the deficiency in the Court- 
fee if the plaint is insufficiently stamped, 
as enjoined by clauses (b) and (c) of 
O. VII, Rule il. In the memorandum of 
appeal submitted to this Court by Hem 
Chandra, the relief claimed has been 
undervalued and in consequence it had 
been also insufficiently stamped. There- 
fore, in terms of clauses (b) and (c) of 
O. VII, Rule 11, read with Section 107 of 
the Code this Court was bound to give 
time to him for correcting the valuation 
and making up the deficiency in Court- 
fee. That was admittedly never done until 
the deficiency was noted by me on 29-7- 
1969. Thereafter as well, the Court did 
not call upon the appellant to 
correct the valuation and make up 
the deficiency in Court-fee. Instead, 
he was asked to satisfy this Court 
that the memorandum of appeal • had 
been adequately stamped. The appellant 
then felt, it appears, that the plaint had 
not been properly stamped and so he 
voluntarily put in the additional Court-fee 
stamps to make up the deficiency. Under 
the circumstances, no fault can be found 
with the appeal as at present in the 
matter of its valuation and the Court-fee 
stamp required for it. Section 149 states 
unambiguously that when the document 
has been properly stamped after it had 
been filed in the Comt the document shall 
have the same force and effect as if such 
fee had been paid in the first instance. 

11. I must state here that there is a 
sharp conflict of opinion amongst the 
various High Courts in India on the point 
whether the provisions of clause (c) of 
Rule 11 apply to appeals. I am inclined to 
follow the view that they do apply to the 
appeals because the phraseology of sub- 
section (2) of Section 107 leaves no room 
for doubt on the point. Therefore, the 
appellate Court is bound to grant time to 
the appellant for making up the deficiency 
in the Court-fee if the memorandum of 
appeal is insufficiently stamped. That 
Court cannot in the latter circumstance 
adjudge the fate of appeal merely on the 
basis of the provisions of Section 149 in 
exercise of its discretion without comply' 
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ing "with ■ the command given by clauses fb) 
and (c) of Rule 11 of Order VII and giving 
time to the appellant to do the needful 
If the appellant fails to make up the 
deficiency in the court-fee within the 
time allowed to him by the appellate 
Court, then alone the latter may reject 
the memorandum of appeal as insuffici- 
ently stamped and not otherwise. 

12. That an appellant can make up 
the deficiency in the court-fee in the 
manner Hem Chandra of this case has 
done can also be supported on the basis 
of section 28 of the Court-fees Act. That 
section enacts, in its first part, that no 
document which ought to bear a stamp 
under this Act shah, be of any validity 
unless and imtil it is properly stamped. 
It is mentioned in the second part of the 
section that if such document is through 
mistake or inadvertence received, filed or 
used in any court or office without being 
properly stamped, the Presiding Judge or 
the head of the office, as the case may 
be, or, in the case of a High Court, any 
Judge of such court, may, if he thinks 
fit, order that such document be stamp- 
ed as he may direct; and on such docu- 
ment being stamped accordingly, the 
same and every proceeding relative there- 
to shall be as valid as if it had been pro- 
perly stamped in the first instance. I 
have stated above that the Registrar of 
this Court made a report on 25-2-1969 
that the memorandum of appeal had been 
properly stamped. It is apparent that he 
had admitted the memorandum of ap- 
peal and then acted upon it by sheer in- 
advertence. He was, I believe, chiefly 
influenced in acting in that manner by 
the fact that the memorandum had been 
described as a Miscellaneous Appeal 
Nevertheless, its admission v/ithout ob- 
jection indicates inadvertence and as such 
I have the statutory authority to callup- 
on the appellant to make the deficiency 
in court-fee, and once that_ deficiency is 
made up in compliance with the order 
given, the appeal shall be considered as 
having been properly stamped as in the 
first instance. 

13. In fairness to Shri H. N. Kar a 
brief reference must be made to the case 
of Jai Bhagwan, AIR 1969 Punj. & Har. 
308 cited by him. In that case the certi- 
fied copies of judgments of the first ap- 
pellate and trial courts had been insuffi- 
ciently stamped when filed along with 
the memorandum of second appeal. The 
High Court held that the appeal must 
be dismissed as barred by time because 
the deficiency in the court-fee stamp on 
the two documents had been made good 
after the period of limitation for the ap- 
peal had run out. The High Court evi- 
dently refused to exercise the discretion 
vesting in it under section 149 of the 
Code in favour of the appellant. The 


distinguishing feature, between the facts 
of that case and the case in hand is that 
in the latter case it was the memoran- 
dum of appeal which had not been ade- 
quately stamped. Clause fc) of rule 11 
of O. VII read with section 107 of the 
Code applies only to the memorandum of 
appeal and not to the certified copies of 
the judgments , subjoined to the memo- 
randum of appeal. Hence, the High Court 
could not have given time to the appel- 
lant of the reported case for making up 
the deficiency of stamp respecting the 
certified copies under clause (c) of rule 
11. The High Court failed to exercise its 
discretion in favour of the appellant 
under section 149 on the basis that it had 
not been proved that the documents could 
not be fully stamped despite the exer- 
cise of due care and attention. The High 
Court followed the view taken by a sin- 
gle Judge of the Lahore High Court in 
the case of Shahadat v. Hukam Singh, 
AIR 1924 Lah 401, in preference to a Full 
Bench decision of that Court in Jagat 
Ram V. Misar Kharaiti Ram, AIR 1938 
Lah 361 (FB) and a decision of the Delhi 
High Court in AIR 1968 Delhi 183^ 
Custodian of Evacuee Property v, 
Rameswar DayaL It appears that an ear- 
lier Division Bench authority of the Pun- 
jab High Court in the case of AIR 1966 
Punj 332, in which the aforementioned 
Full Bench decision of the Lahore High 
Court in the case of Jagat Ram, AIR 1938 
Lah 361 (FB) was cited with approval, 
was not brought to the notice of P. C. 
Pandit, J., who gave the judgment in the 
case of Jai Bhagwan, AIR 1969 Punj & 
Har. 308. It was held by the Lahore 
High Court in Jagat Ram’s case. AIR 
1938 Lah 361 (FB) that the discretion 
conferred on the Court by section 149 is 
normally expected to be exercised in 
favour of the litigant except in cases of 
contumacy or positive mala fides or rea- 
sons of a similar kind. The question of 
bona fides in this connection, it was 
obseiwed further, should be construed in 
the sense that word is used in the Gene- 
ral Clauses Act and not as used in the 
Limitation Act. I may point out that the 
expression "good faith’’ is defined in the 
General Clauses Act as : "A thing shall 
be deemed to be done in good faith where 
it is in fact done honestly, whether it is 
done negligently or not’’. Following these 
observations made by the Lahore High 
Court, and which observations v/ere cited 
with approval by the Punjab High Court 
and the Delhi High Court as stated above, 

1 feel satisfied that it would be proper 
exercise of discretion rmder section 149 
of the Code if Hem Chandra, the appel- 
lant in this case, were permitted to make 
up the deficiency in court-fee. 

14. As a result, I allov/ the applica- 
tion made under section 149 but make 
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no order as to costs. The appeal shall 
be considered to have been filed within 
the period of limitation. The parties’ 
counsel shall now address arguments on 
the second point raised by me on 29th 
of July, 1969, 

Application allowed. 


AIR 1970 TRIPURA 30 (V 57 C 6) 

R. S. BINDRA. J. C. - 

Rabindra Kumar Bhattachariee, Peti- 
tioner V. Smt. Prativa Bhattacharjee, Res- 
pondent. 

Criminal Revn. No. 5 of 1964, D/- 29- 
8-1969. against order of S. J., Tripura D/- 
18-3-1964. 

Penal Code {I860), S. 494 — Hindu 
Marriage Act (1955), Ss. 7 and 17 — 
Charge under S. 494 — Marriage alleged 
to have been celebrated according to 
Hindu rites — Proof of ceremonies — 
Nature of evidence required. 

To hold a person guilty of the charge 
under S. 494 it has to be proved that the 
second marriage was solemnised in ac- 
cordance with the customary rites and 
ceremonies of the party. Under S. 7 (2) 
of the Hindu Marriage Act where such 
rites and ceremonies include the sapta- 
padi (that is the taking of seven steps by 
the biidegroom and the bride jointly 
before the sacred fire), the marriage 
becomes complete and binding when the 
seventh step is taken. Section 17 of the 
Hindu Marriage Act is to the effect that 
any marriage between two Hindus sole- 
mnized after the commencement of the 
Act is void if at the date of such marriage 
either party had a husband or wife liv- 
ing, and that the provisions of Ss. 494 
and 495 of the Penal Code shall apply 
accordingly. (Para 6) 

The definition of the expression "pro- 
ved’ in S. 3 of the Evidence Act permits 
the Court to take into consideration all 
varieties of admissible and relevant 
pieces of evidence while adjudicating up- 
on whether a particular fact is proved 
or not. The expression "after consider- 
ing the matters before it” employed in 
the definition is of such wide amplitude 
as to justify the Court taking into con- 
sideration, besides the direct and the cir- 
cumstantial evidence, the opinion evi- 
dence made relevant by section 50 of the 
Evidence Act, the pre-trial admissions of 
the accused, and the statement made by 
the accused, during' the trial, under sec- 
tion 342, Cr. P. C. (Para 17) 

The proviso to S. 50 of the Evidence 
Act enacts only this much that the opin- 
ion evidence of the nature mentioned, 
which is otherwise made relevant by the 
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main body of Section 50 of the Act for 
the purpose of proving existence of rela- 
tionship, shall not be sufficient to prove 
a marriage in a prosecution under S. 494 
I. _P. C. "nre Proviso does not make the 
opinion evidence relating to the marriage 
either irrelevant or inadmissible. There- 
fore, the only effect of the Proviso is that 
on the basis of the opinion evidence 
alone, the Court cannot hold in a pro- 
secution under . section 494 I. P. C. that 
the factum of the marriage has been pro- 
ved. Hence the contention that the opin- 
ion of persons who testify to the mar- 
riage, the factum of which is in issue, 
cannot be taken into consideration at all 
has to be rejected. Such testimony being 
relevant can be availed of along with 
other evidence to reach the conclusion 
that the factum of marriage had been 
proved. AIR 1965 SC 1564. Explained. 

(Para 6) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 614 (V 53) = 

1966 Cri LJ 472, Kanwal Ram v. 
Himachal Pradesh Administrar 
tion 2, 5, 7 

(1965) AIR 1965 SC 1564 (V 52) = 

1965 (2) Cri LJ 544, Bhaurao 
Shankar v. State of Maharash- 
tra 2 7 

(1965) AIR 1965 J & K 105 (V 52) = 

1965 (2) Cri LJ 640, Phanhari v. 

State 2, 8 

(1960) AIR 1960 Bom 393 (V 47) = 

1960 Cri LJ 1189, Malan v. State 
of Bombay 4 

M. C. Chakraborty, for Petitioner; N. 
L. Choudhury, for Respondent. 

ORDER: Shorn of verbiage, the facts 
relevant to the present revision petition 
filed by the convict Shri Rabindra Bhat- 
tacharjee are that he was married to the- 
complainant Prativa Bhattacharjee, M. A.. 
B.T., in July 1954 at Hoogly, that they 
could not pull on smoothly as husband 
and wife despite the fact that they were 
blessed with a son, Rantu by name, on 
23-8-1955 which was soon after the mar- 
riage, and that, as alleged by the com- 
plainant, her husband entered into second 
marriage with Anjali Bhattacharjee, a 
daughter of Gopal Chakraborty of Agar- 
tala. On 6-11-1961, Prativa filed a com- 
plaint in the Court of Sub-divisional 
Magistrate at Agartala. Rabindra, the 
husband of the complainant, was charged 
in course of time by that Magistrate 
under section 494 I. P. C., while Anjali 
and her father Gopal Chakraborty were 
both charged under Section 494 read with 
Section 109 I. P. C. By its judgment 
dated 20th of May, 1963, the trial Court 
acquitted Anjali and her father but con- 
victed Rabindra under Section 494 I. P. C. 
and sentenced him to IV 2 years’ simple 
imprisonment and a fine of Rs. 500/-, or, 
in defaidt, 6 months’ additional .simple 
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imprisonment. Having felt aggrieved 
Rabindra went in appeal to the Sessions 
Court, The learned Sessions Judge up- 
held the conviction of the accused by 
his judgment dated 18-3-1964, but reduc- 
ed the sentence to 6 months’ simple im- 
prisonment and a fine of Rs. 500/-, or, in 
default, 6 months’ further simple impri- 
sonment. In the instant revision .petition, 
Rabindra challenges the correctness of 
his conviction and sentence. 

2. Though in the trial court and before 
the Sessions Judge the accused Rabindra 
had vehemently asserted that he labour-, 
ed under bona fide mistake that his first 
wife Prativa was not living when he 
married Anjali on 28-10-1959, but in this 
Court Shri M. C. Chakraborty, appearing 
for him, did hot raise that point. Hence, 
as at present, that is no longer an issue 
betv/een the parties. Shri M. C. Chakra- 
borty also did not contest the proposition 
that his client and Prativa were validly 
married in July, 1954, and that Prativa 
bore a male child to Rabindra in August 
1955. The only point urged by Shri 
Chakraboi'ty was that the complainant 
Prativa had miserably failed in her at- 
tempt to establish that Rabindra had 
been validly married to Anjali on 28-10- 
1959. In this connection, he invited the 
Court's attention to section 7 of the 
Hindu Marriage Act, 1955, and also plac- 
ed reliance on section 50 of the Indian 
Evidence Act, besides relying heavily on 
the evidence led in the case and the pro- 
positions of law enunciated in the autho- 
rities AIR 1965 SC 1564, Bhaurao Shan- 
kar V. State of Maharashtr^ AIR 1966 
SC 614, Kanwal Ram v. Himachal Pra- 
desh Administration and AIR 1965 J&K 
105, Phankari v. State. Shri N. L. Chou- 
dhury, representing the complainant, sub- 
mitted, on the other hand, that the fac- 
tum and validity of marriage between 
Anjali and Rabindra were never raised 
in either of the two courts below and so 
it is not open to the convict to raise a 
new issue in revision petition. Shri Chou- 
dhury vigorously contended that apart 
from' that legal objection raised by him 
there is abundant evidence on the record 
to establish the factum as also the vali- 
dity of the marriage between Rabindra 
and Anjali. The rejoinder of Shri Cha- 
kraborty was that Rabindra had raised, 
as a matter of fact, the question of the 
validity of his marriage with Anjali in 
the trial court. However, he was unable 
to take the stand that that point was also 
emphasised before the Sessions Judge. 

3. After going through the judgments 
of the Sub-divisional Magistrate and the 
Sessions Judge, as also the statement 
made by the accused under section 342 
Cr. P. C.. I have reached the conclusion 
that neither factum nor validity of the 
marriage between Rabindra and Anjali 


Was an issue, active or mute, between 
the parties in the court of Sessions Judge 
and that the validity, but not the factum, 
of that marriage was challenged at the 
stage of arguments but never before in 
the trial Court. 

4. On page 24 of its judgment the 
learned trial court happened to observe 
that the prosecution had proved both the 
marriages, that the accused had raised 
ho objection respecting those marriages, 
that he (the accused) had actually admit- 
ted those marriages, and that the only 
defence to the charge, in fact, was that 
he had married for the second time 
believing in good faith that his first wife 
Was not amongst the living. Then, on 
page 25, it is stated that the defence 
counsel had raised the issue that the 
prosecution must prove hath the marria- 
ges to brin.g the case within the purview 
of section 494 I. P. C., that he had cited 
a Privy Council authority in support of 
that proposition, and that that ruling was 
Unavailing to him as there was no dis- 
pute regarding "the facts of the mar- 
riage’’. On the same page the court 
Stated further, while dealing with the 
argument of the defence counsel based 
on the authority reported in AIR 1960 
Bom 393, Malan v. State of Bombay, that 
that ruling also did not advance the de- 
fence case "as no challenge on the point 
of marriage, by putting any kind of sug- 
gestion, was made by the defence’’. It 
Was stated further that, in fact, the ac- 
cused had admitted both the marriages 
apart from the evidence led by the com- 
plainant to establish the factum of those 
marriages. In the penultimate para on 
that page, the trial court once again 
observed that the prosecution had proved, 
both the marriages and that "no chal- 
lenge was made on the point of' mar- 
riage”. 

5. I have gone through the judgment 
of the learned Sessions Judge twice over 
but I have not been able to find there- 
from any support for the contention that 
the factum or validity of the second 
marriage was disputed. In that Court, as 
in the trial Court, the only point can- 
vassed was that the accused believed 
honestly at the time of his second mar- 
riage that his first wife had died. I think 
the entire attention of the defence was 
directed in the two Courts below in prov- 
ing the bona fide belief of the accused 
that his first wife Prativa had died on 
22nd of September, 1959. This conclu- 
sion gathers support from the stand taken 
by the accused while making statement 
Under section 342 Cr. P. C. One of the 
questions put to the accused was: "There 
is e'vidence that knowing that your mar- 
ried ■wife Smti. Prativa Bhattacharjee 
was alive, you have again married accus- 
ed SmL Anjali Debi in October 1959. 
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What is your reply to this?” The reply 
returned was: "It is not a fact. At the 
time I married for the 2nd time there 
were reasons for my belief and I believ- 
ed that my first wife Smt. Prativa was 
not alive then.” The last but one ques- 
tion put to him by the trial court was 
if he had anything else to state. The 
accused came out with the following 
averment; 

"I have not committed any offence. 
After the receipt of the telegram though 
I did not venture to go to my father-in- 
law’s place still I wrote a letter to her 
father — Satish Chakraborty — ^for perform- 
ing the "Sradh Ceremony” of Prativa by 
my son. The first letter was sent under 
certificate of posting and thereafter I 
wrote many letters but they did not re- 
ply to any.” 

It would be evident from this averment 
of the accused that his only defence to 
the charge on which he stood the trial 
was that he had learnt from a telegram 
sent by his father-in-law that his first 
wife had died. In reply to the other 
question, as reproduced above, bearing 
on his marriage with Anjali, the accused 
had unequivocally admitted the factum 
of his marriage with Aniali and had not 
even cared to assert that that marriage 
was legally invalid. Hence, Shri N. L. 
Choudhury was justified in urging that 
an entirely new case is being put up 
before this Court. However, despite that 
stand in the Courts below I do not want 
to rest the present judgment on the 
foundation that the accused had challeng- 
ed neither the factum nor the validity of 
his marriage vrith Anjali. It is for the 
reason that the Supreme Court has held 
in the case of Kanwal Ram, AIR 1966 
SC 614 (Supra) that in an adultery or 
bigamy case an admission of marriage by 
the accused is not evidence of the fact 
that the marriage had taken place. It 
was held further that in such cases, the 
ceremonies constituting the marriage 
must be proved. 

6. Section 7 (1) of the Hindu Marriage 
Act states that a Hindu marriage may be 
solemnized in accordance with the cus- 
tomary rites and ceremonies of either 
party thereto, while sub-section (2) of 
section 7 enacts that where such rites 
and ceremonies include the Saptapadi 
(that is the taking of seven steps by the 
bridegroom and the bride jointly before 
the sacred fire), the marriage becomes 
complete and binding when the seventh 
step is taken. The parties’ counsel were 
at one on the point that their clients 
being high caste Brahmins the marriages 
amongst their class include the ceremony 
of Saptapadi before the sacred fire. Sec- 
tion 17 of the same Act is to the effect 
that any marriage between two Hindus 
solemnized after the commencement of 


the Act is void if at the date of such 
marriage either party had a husband or 
wife living, and that the provisions of 
sections 494 and 495 of the Indian Penal 
Code shall apply accordingly. The main 
contention of Shri Chakraborty, based on 
these two sections of the Hindu Marriage 
Act, was that it was obligatory for the 
complainant to prove by convincing evi- 
dence that the ceremony of Saptapadi was 
gone through between Rabindra and 
Anjali at the time of their wedding before 
she (the complainant) could legitimately 
urge that Rabindra was guilty of the 
charge under section 494 I. P. C. On the 
authority of the proviso to section 50 of 
the Indian Evidence Act. it was empha- 
sised by Shri Chakraborty that the opin- 
ion evidence, expressed by conduct, is 
not admissible to prove a marriage in a 
case under section 494 I. P. C. For the 
time being, I deem it enough to point out 
that this proviso enacts only this much 
that the opinion evidence of the nature 
mentioned which is othervnse made rele- 
vant by the main body of section 50 for 
the purpose of proving existence of rela- 
tionship, 'shall not be sufficient to prove 
a marriage’ in a prosecution under sec- 
tion 494 I, P. C. The proviso does not 
make the opinion evidence relating to the 
marriage either irrelevant or inadmissi- 
ble, as is evident from the imder- 
lined (here into ' ’) words, in 

such prosecutions. Therefore, the only 
effect of the proviso is that on 
the basis of the opinion evidence alone, 
the Court cannot hold in a prosecution 
under section 494 I. P. C. that the factum 
of the marriage has been proved. Hence, 
I reject the contention of Shri Chakra- 
borty that the opinion of persons who 
testify to the marriage, the factum _ of 
which is in issue, cannot be taken into 
consideration at all. Such testimony being 
relevant, as held above, can be availed 
of along with other evidence to reach 
the conclusion that the factum of mar- 
riage had been proved. 

7. On the authority of the Supreme 
Court decision in the case of Bhaurao 
Shankar, AIR 1965 SC 1564 (supra) it was 
urged by Shri Chakraborty that unless 
it is proved by direct evidence that the 
ceremony of Saptapadi was gone through 
between a man and a woman, it cannot 
be said for the purpose of a case under 
section 494 I. P. C. that marriage be- 
tween them had been solemnized. Shri 
Chakraborty .urged further that no evi- 
dence except direct evidence bearing on 
the point of Saptapadi can be looked into, 
or relied upon, in proof of the marriage. 
After going ' through the report with the 
care it deserves, I have not been able 
to spell out any support for the proposi- 
tions canvassed by Shri Chakraborty. 
The Supreme Comt held in Bhaurao’s 
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